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PREFACE    TO    THE    SECOND    EDITION, 

BY    THE    AUTHOR. 


A  Second  Edition  of  this  work  being  required,  I  have  taken 
the  opportunity  to  revise  it  carefully  throughout  While  pre- 
serving the  original  arrangement,  I  have  added  much  fresh  matter, 
and  several  portions,  more  especially  the  Chapter  on  '  The  Suc- 
cession to  the  Crown,'  and  the  last  Chapter  on  the  '  Progress  of 
the  Constitution  since  the  Revolution,'  have  been  to  a  consider- 
able extent  re-written.  The  latter  chapter,  from  a  fear  lest  the 
volume  should  extend  to  an  inconvenient  length,  had  originally 
been  too  much  compressed.  It  has  now  been  broken  up  into  two 
chapters,  which  will,  I  trust,  be  found  to  treat  with  adequate  ful- 
ne^  the  important  topics  which  fall  within  the  post-Revolutionary 
period. 

As  stated  in  the  Preface  to  the  First  Edition,  the  aim  of  the 
present  work  is  to  give  a  concise  but  comprehensive  history  of  the 
origin  and  development  of  the  English  Constitution.  Intended 
primarily  as  a  Text-book  for  students  at  the  Universities  and  Inns 
of  Court,  it  was  my  hope  that  the  book  might  also  prove  not 
unacceptable  to  the  general  reader.  For  all  of  us  alike,  the 
history  of  the  Political  Constitution  under  which  we  live  mu&t 
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possess  a  practical  value,  apart  from  the  interest  attaching  to  the 
many  stirring  events  which  light  up  the  story  of  its  genesis  and 
growth.  A  clear  apprehension  of  the  varying  political  aspect  of 
the  English  nation  throughout  its  long  career,  is  as  essential  to  a 
true  knowledge  of  English  history  as  a  familiarity  with  the  wars 
and  the  social  phenomena  which  mainly  arrest  the  attention  of  the 
general  historian. 

The  very  favourable  reception  which  this  work  has  met  with, 
and  the  short  space  of  time  within  which  its  position  has  been 
established,  constitute  a  source  of  legitimate  gratification,  and  I 
have  spared  no  pains  to  make  the  present  edition  as  complete  as 
possible. 

My  obligations  to  the  older  writers,  Kemble,  Lappenberg, 
Palgrave,  and  Hallam,  as  well  as  to  the  more  recent  works  of 
Stubbs,  Freeman,  and  May,  are  apparent,  and  have  been  duly 
acknowledged.  But  numerous  other  writers  of  eminence  have 
been  referred  to,  and  while  gladly  availing  myself  of  the  guidance 
of  previous  workers  in  the  same  field,  I  have  also  personally  con- 
sulted the  Rolls  of  Parliament,  the  Mediaeval  Chroniclers,  and 
other  original  authorities,  and  have  endeavoured  to  arrive  at  an 
independent  judgment  on  all  points  of  importance. 

The  arrangement  adopted  is  still,  in  the  main,  chronological, 
but  with  occasional  deviations  when  some  particular  topic  seemed 
to  require  a  continuous  treatment. 

I  have  adhered  to  my  original  plan  of  considering  ecclesiastical 
matters  purely  under  their  political  aspect,  and  of  endeavouring. 
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as  &r  as  possible,  to  keep  aloof  from  all  party  spirit  in  describing 
the  nature  and  growth  of  our  Institutions. 

The  texts  of  Magna  Charta,  the  Petition  of  Right,  and  the  Bill 
of  Rights — those  three  great  landmarks  of  English  Constitutional 
History — which  were  given  in  full  in  the  First  Edition,  have  been 
supplemented  by  the  text  of  the  Act  of  Settlement,  which  com- 
pletes the  written  code  of  our  Constitution. 

T.  P.  T.-L. 
The  Temple,  Derember,  1879. 


EDITOR'S    PREFACE. 


With  the  present  impression  this  work  has  reached  the  Fifth 
Edition,  and  as  the  title  page  sets  forth  that  it  has  been  revised 
throughout  with  notes,  a  few  preliminary  remarks  from  myself,  the 
present  Editor,  will  seem  to  be  called  for. 

More  than  two  decades  have  passed  away  since  the  author  gave 
to  the  work,  in  a  Second  Edition,  the  last  touches  it  was  ever  to 
receive  from  his  hand.  A  Third  and  a  Fourth  Edition,  demanded 
at  once  by  the  popularity  the  work  had  obtained,  and  by  a  great 
and  growing  interest  for  the  subject,  were  committed  to  the  able 
charge  of  Mr.  C.  E.  H.  Carmichael,  now  unhappily  no  more. 

Yet  a  Fifth  Edition  is  required ;  and  the  task  of  revising  the 
le-issue  in  a  new  imprint  has  been  entrusted  to  me.  The  invita- 
tion of  the  publishers — whose  courtesy  and  kindness  throughout 
I  most  gratefully  acknowledge — to  undertake  the  labour  of  revising 
and  seeing  the  work  through  the  press  was,  I  felt,  a  far  too  flattering 
tribute  to  any  previous  activity  of  mine  in  the  same  department. 
It  was,  therefore,  with  much  hesitation  and  with  many  scruples  as 
to  my  success,  that  I  have  addressed  myself  to  the  task  of  bringing 
Mr.  Taswell  Langmead's  ^'  magnum  opus  "  down  to  date. 

Compared  with  the  last  Edition,  this  may  be  said  to  be  less  in 
volume,  in  respect  both  of  matter  and  bulk.  Mr.  Carmichael,  my 
predecessor,  contributed,  in  addition  to  many  historical  foot-notes, 
an  Appendix  containing  much  valuable  information  on  various 
points.  Yet  it  appeared  lo  the  publishers,  as  well  as  to  myself, 
that  as  this  new  Edition  was  to  appear  in  a  smaller  form,  it 
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would  be  well  to  cut  away  all  superfluous  matter.  And  many  of 
Mr.  Carmichael*s  notes,  as  also  the  Appendix,  hardly  come  within 
the  narrower  limits  of  Constitutional  History. 

Whilst,  therefore,  paying  a  humble  tribute  of  admiration  to  the 
excellence  of  the  work  done  by  the  late  Editor,  I  have  found 
myself  under  the  unwelcome  necessity  of  cancelling  several  purely 
historical  notes  together  with  the  Appendix. 

I  have  made  myself  responsible  for  a  short  addition,  or  appen- 
dage, to  the  text  at  the  end,  briefly  reviewing  the  more  recent 
legislative  enactments  as  they  affect  the  development  of  the 
Constitution. 

As  regards  the  foot-notes ;  if  anything  which  has  not  proceeded 
from  the  author's  hand^  has  seemed  redundant,  it  has  been  can- 
celled ;  whilst  deficiencies  have  been  made  up  and  fuller 
explanations  inserted. 

The  author's  text  has  in  no  case  been  touched  or  supple- 
mented. 

From  the  "  History  of  the  English  Constitution  "  of  my  revered 
master,  Professor  von  Gneist,  I  have  culled  much  valuable  matter 
which  has  been  incorporated  into  the  foot-notes.  To  the  work 
of  the  brilliant  American  writer  in  the  same  field  of  research, 
Mr.  Hannis  Taylor,  and  to  that  of  Mr.  L.  O.  Pike  on  the  Con- 
stitution of  the  House  of  Lords,  I  am  indebted  for  many  references 
and  extracts.  Other  such  have  been  acknowledged,  each  in  place, 
without  its  being  possible  to  enumerate  here  all  the  authors  to 
whom  I  am  under  an  obligation.  Finally,  to  Mr.  W.  Frank 
D'Arcy  I  am  grateful  for  kindly  assisting  me  in  the  revision  of  the 

proof-sheets. 

P.  A.  A. 
Berlin,  August,  1896. 
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CHAPTER    I. 

FROM  THE  TSirrONIC  CONQUEST  OF  BRITAIN  TO  THE  NORMAN 

CONQUEST  OF  ENGLAND. 

The  first  step  in  a  history  of  the  Institutions  of  the  English  people  Origin  of  th« 
is  to  determine  the  elements  of  the  English  nationality.     It  is  not  ^°''***'- 
onasnal  to  speak  of  the  English  as  a  mixed  race  formed  out  of  the 
fusion    of  the    Britons,    the    Anglo-Saxons,    the    Danes,  and  the 
Normans  ;  but  this  form  of  expression  is  apt  to  convey  an  erroneous 
idea  of  the  facts.     No  modem  European  nation  is,  indeed,  of  pure 
unmingled  race ;  yet  in  all  some  one  element  has  maintained  a  clear 
and  decided  predominance.    In  the  English  people  this  predominant 
element  is  the  German  or  Teutonic.      The   Teutonic  conquest  of  Teutonic 
Britain  was  something  more  than  a  mere  conquest  of  the  country  :  it  BrSSn**  ^^ 
was  in  all  senses  a  national  occupation,  a  sustained  immigration  of  a  ^  450— 
new  race,  whose  numbers,  during  a  hundred  and  fifty  years,  were 
continually   being   augmented  by  fresh  arrivals  from  the  Father- 
land.* 

Before  the  end  of  the  6th  century,  the  Teutonic  invaders  had  estab- 
lished a  dominion  in  Britain,  extending  from  the  German  Ocean  to 
the  Severn  and  from  the  English  Channel  to  the  Firth  of  Forth.  The 
Britons  were  soon  driven  into  the  western  parts  of  the  island,  where 
they  maintained  themselves  for  a  time  in  several  small  states.'    The 

>  [CL  Tadtus.  Agrioola.  cap.  98.  "  Cohors  Usipionun  per  Germanias  oonscripta 
et  m  Bricanniam  txaosmisia."  It  is  possible  that  from  this  expedition  a  knowledge 
of  Britain  nay  have  found  iu  way  to  the  north  of  Germany. — £d.] 

*  for.  Lappenberg,  Geschichte  von  England  (1834),  i.  xaa ;  Gneist,  The  Hist, 
of  the  English  Constitution  (1891),  p.  2  etsar.  ;  and  Hannis  Taylor,  Origin  and 
Gravtb  of  the  Engl.  Const.  (X889),  for  the  "  Teutonic  theory.  "~Kd.] 
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.    remnant  of  the  country  which  they  retained  was  indeed  at  first  of 
considerable  extent,  including  not  only  modem  Wales  but  the  great 
kingdom  of  Strathclyde,  stretching  from  Dumbarton  to   Chester, 
together  with   Cornwall,  Devon,  and  part  of  Somerset     But  the 
eastern  boundary  of  this  territory  yielded  more  and  more  to  the  in- 
fluence of  the  invaders  ;  and  it  was  only  in  the  mountains  of  Wales 
and  Cumbria  that  the  Britons  preserved  for  any  length  of  time  their 
No  general   cver-decreasing   independence.    During    the    long-continued    and 
comm^ure  peculiarly   ferocious    series    of   contests   between  the  natives  and 
'  .  invaders,  vast  numbers  of  the  flower  of  the  British  race  perished. 
Many  Britons  sought  refuge  in  emigration  to  the  Continent.     Not  a 
few  of  the  less  warlike  doubtless  remained  as  slaves  to  the  conquerors, 
and  a  still  greater  infusionof  the  Celtic  element  may  have  been  effected 
by  the  intermarriages  of  the  victors  with  the  women  of  the  vanquished  ' 
But  the  Germanic  element  has  always  constituted  the  main  stream  of 
our  race,  absorbing  in  its  course  and  assimilating  each  of  the  other 
elements.     It  is  'the  paternal  element  in  our  system  natural  and 
political.'^  Since  the  first  immigration,  each  infusion  of  new  bloody  has 
but  served  to  add  intensitv  to  the  national  Teutonic  element.    The 
Danes  were  very  closely  allied  in  race,  language,  and  institutions  to 
the  people  whom  they  invaded  ;  and  the  Normans,  though  speaking 
a  different  language,  and    possessing  different  political   and  social 
institutions,  were  yet  descended  from  a  branch  of  the  same  ethnic 
stock, 
orof  lostitu-      But  whatever  be    the  proportion  in  which  the  various  national 
elements  have  coalesced,  it  is  certain  that  the  principles  of  our  Con- 
stitution are  in  no  wise  derived  from  either  Celt  or  Roman.    The 

^  This  hypothesis  is  strengthened  by  the  fact  that  the  few  words  in  our  language 
which  have  been  retained  from  the  original  Celtic  (about  thirty-two  in  number, 
excluding  proper  names)  have  all  relation  to  inferior  employments,  and  for  the 
most  part  apply  exclusively  to  articles  of  feminine  use  or  to  the  domestic 
occupations  of  women.  (See  a  list  of  these  words,  made  by  the  late  Mr.  Gamett, 
■  in  Transactions  of  the  Philological  Society,  vol.  i.,  p.  Z71.)  On  the  other  hand,  the 
tribal  or  family  oiganisation  of  the  Germans  and  the  peculiar  honour  given  to 
women  among  them,  point  to  the  strong  improbability  of  any  general  amalgamation 
through  intermarriage.  The  Britons  also  were  long  adverse  to  such  an  admixture. 
See  Stubbs,  ConsL  Hist.  i.  62. 

*  Stubbs,  Select  Charters,  Introductory  Sketch,  p.  3.  See  also  Archdeacon 
Squire,  Anglo-Saxon  Government  in  Germany  and  Eugland  (1745) ;  Freeman, 
Norm.  Conq.  voL  i.  ;  and  Stubbs,  Const  Hist.  vol.  i.  The  arguments  in  favour 
of  the  opposite  theory,  of  the  permanence  of  the  British  race,  are  very  ably  stated 
by  Mr.  L.  O.  Pike  in  his  Origin  of  the  English.  Mr.  Coote,  in  his  Romans  of 
Britain  (1878),  also  maintains  the  permanence  of  the  population  of  Britain,  but 
then  he  affirms  that  the  greater  part  of  the  island  was  occupied  by  a  Belgic  race, 
who  began  to  settle  here  before  the  invasion  of  Julius  Caesar,  and  that  these 
Belgians  were  Teutonic. 
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civilisation  of  the  Romans,  for  the  most  part,  departed  with  them.^ 
The  Roman  law  disappeared  for  a  time  from  the  judicial  system  of  Roman  Law. 
oar  country.  After  the  conversion  of  the  English  to  Christianity, 
however,  it  must  indirectly  have  exercised  considerable  influence  on 
Anglo>Saxon  jurisprudence,  through  the  medium  of  the  dignified 
ecclesiastics  who  in  Witenagemot  and  Shireniot  took  so  large  a  part  in 
the  making  of  laws  and  the  administration  of  justice.'  Directly,  also, 
it  was  re-introduced  from  the  Continent,  in  the  12th  century,  as  a 
consequence  of  the  revived  study  of  Jurisprudence  which  had  there 
taken  place.  In  the  year  1 149,  Vacarius,  a  distinguished  Lombard 
Jurist,  who  had  been  invited  to  England  by  Archbishop  Theobald, 
established  a  school  of  Civil  Law  at  Oxford,  and  publicly  taught  the 
Roman  jurisprudence  to  a  numerous  and  eager  band  of  students, 
for  whose  use  he  wrote  his  Sumtna^  consisting  of  annotated  ex- 
tracts from  the  Digest  and  the  Code.'  Although  Vacarius  was  soon 
silenced  by  King  Stephen,  the  impulse  which  he  had  given  to  the 
study  of  Roman  law  was  not  arrested.^  The  so-called  Leges  Henrici 
/'/Tjwi  (written  probably  in  the  early  part  of  Henry  II. 's  reign)  contain 
many  extracts  from  the  Theodosian  Code  or  the  Breviarium  ;  and  the 
legal  treatises  of  both  Glanvill  and  Bracton,  the  latter  especially,  are 
strongly  marked  by  a  large  infusion  of  Roman  principles  and  termino- 
logy.*   As  a  system,  however,  the  Roman  law  was  soon  rejected  in 

1  Mr.  Cbote  (Romans  of  Britain)  has  ably  ureed  all  that  can  be  said  for  a  more 
complete  survival  of  the  Roman  civilisation,  '  shdtered  in  the  ark  of  the  cities.' 

'  L'LgUse  d^fendit  pied  4  pied  le  terrain  de  la  soci^t^  romaine  ;  eile  en  fut,  sous 
le  gouvemeroent  poliuque  des  barbares,  la  repr^ntation  ^dair^  et  courageuse  ; 
eile  en  recudllit,  eUe  en  prot^ea  la  gloire  pass^.  C'est  i  elle  principalement 
qu'est  due  la  conservation  de  oe  droit  admirable,  aoi  partage  encore  aujourd'hui 
avec  le  Cbristianisme  la  dominadon  morale  chex  les  peuples  dvilis^.  Thierry, 
Tableau  de  TEmpire  Romain,  p.  3^9 ;  [but  cf.  Lappenberg,  i.  163,  and  translation 
of  passage  in  Gneist,  Hist.  Engl.  Const,  p.  9,  note,  ' '  the  small  influence  exercised 

by  the  Roman  Ecclesiastical  law the  weakened  influence  of  Rome  upon 

ttie  princes  of  the  realm." — Ed.] 

*  Gervas.  Dorub.  (Decern  &ripL  ooL  1665),  in  describing  the  strife  between 
Theobald,  Archbishop  of  Canterbury,  and  the  Papal  Legate,  Henry  Bishop  of 
Winchester,  says :  '  Oriuntur  hinc  inde  discordiae  graves,  lites  et  appellationes 
aniea  in  auditae.    Tbnc  leges  et  causidici  in  Angliam  primo  vocati  sunt.    Quorum 

Kimus  erat  Magister  Vacarius.  Hie  in  Ozonfordia  legem  docuiL'  Robcrtus  de 
onte  is  the  authority  for  the  date,  1x49,  and  for  his  compilation  of  nine  books 
from  the  Code  and  Digest  '  qui  suffidunt  ad  omnes  legum  lites  quae  in  Schola 
firequentan  solent  deddendas.' 

«  Vacario  nostro  indictum  silendum,  sed  Deo  Cadente,  eo  magis  virtus  legis 
faivaluit  quo  earn  ampUus  nitebatur  impietas  infinnare.  Joh.  Sarisb.,  Polycraticus, 
lib.  viiL  c.  aa. 

•  Of  Bracton  '  the  entire  form  and  a  third  of  the  contents  were  directly  borrowed 
ffom  the  Corpus  Juris.'  (Sir  H.  S.  Maine,  Anc.  Law,  p.  83.)  Bracton  was  largely 
indebted  to  Azo's  Summa  on  the  Code  and  Institutes  of  Justinian.  (Savigny, 
Geschichte   des    Rdmischen    Rechts,  iv.  538  m^.)    Sir  Travers  Twiss,  in  the 
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England ;  but  some  of  its  forms,  and  many  of  its  principles, 
absorbed  into  and  amalgamated  with  the  system  which  our  owncovrts 
of  Justice  had  been  gradually  developing  for  themselves  out  of  the 
primitive  national  usages.  Our  language,  and  the  main  outlines  of 
our  political  and  judicial  institutions,  are  all  inherited  from  our 
Teutonic  ancestors  ;  each  has  undergone  a  spontaneous  development 
during  the  course  of  centuries,  each  has  assimilated  new  dements  ; 
but  the  national  identity  of  race,  language,  and  institutions  has  never 
ceased  to  exist.' 
The  germs  of  our  present  constitution  and  laws  must,  therefore^  be 
Eal^ibh*  sought  in  the  primevad  institutions  of  the  first  Teutonic  immigrants.  Of 
inscumumr.  jjj^^  institutions  we  have  little  positive  knowledge.  Accordu^  to 
Bede,'  the  original  immigrants  consisted  of  the  three  kindred  tribes  ot 
Angles,  Saxons,  and  Jutes.  Of  these  Tacitus  does  not  even  mention 
the  Saxons  or  Jutes,  and  only  names  the  Angles  as  one  of  a  number 
of  North  German  tribes,  without  fixing  their  locality.  In  the  second 
century  Ptolemy  identifies  the  seats  of  the  Saxons  and  Angles  as  the 
district  between  the  Elbe,  the  Eyder,  and  the  Wamow,  now  consti- 
tuting the  modem  Duchies  of  Hobtein,  Lauenburg,  and  Mecklenburg. 
Before  the  age  of  Bede  the  name  of  Saxon  had  been  extended  from 
the  designation  of  a  single  insignificant  tribe  to  that  of  a  wide  con- 
federacy of  North  German  tribes.  Retaining  their  independence  of 
Rome,  tenacious  of  their  heathen  worship  and  their  primitive 
barbarism,  they  habitually  plundered  the  richer  nations  who  had 
succumbed  to  the  Roman  sway. 

Scarcely,  if  at  all,  affected  by  contact  with  Roman  influences, 
the  Teutonic  tribes  who  invaded  Britain  had  probably  a  less  dis- 
tinctly marked  political  organisation  than  that  of  their  kindred  on  the 
banks  of  the  Rhine  and  the  Danube,  a  picture  of  whose  institutions 
has  been  handed  down  to  us  in  the  pages  of  Caesar  and  Tacitus.  But 
after  making  due  allowance  for  this  difference,  for  the  indistinctness 

Intnxluctions  to  the  several  volumes  of  his  new  edition  of  Bracton,  has  thitmn 
fresh  light  on  the  dates  and  incidents  of  the  legist's  career. 

^  ' Ine  very  diversity  of  the  elements  which  are  united  within  the  Isle  <3i  Britain 
serves  to  illustrate  the  strength  and  vitality  of  the  one  which  for  thirteen  hnndred 
years  has  maintained  its  position  either  unrivaUed  or  in  victorious  supremacy.  If 
its  history  is  not  the  perfectly  pure  development  of  Germanic  principles,  it  is  the 
nearest  existing  approach  to  such  a  development' — Stubbs,  Const.  HisL  i.  t. 

*  Bede  (b.  672.  d.  735)  records  very  fe\v  drcumstanoes  relative  to  the  &igl]sh 
conquest  of  Britain  from  his  own  sources,  but  for  the  most  part  transcribes  the  De 
Excidio  Britanniae,  composed  about  560,  of  Gildas.  b.  5x6. 

[On  this  point  cf.  Zeuss  :  Die  deutschen  und  die  Nachbarstamme.  pp.  54  H  sef.  ; 
and  for  a  very  careful  sketch,  vi<U  Hannis  Taylor.  Origin  and  Growth  of  the 
English  Constitution,  chap.  ii.  ent.  The  founders  in  the  Fatherland.  On  "the 
older  family  constitution  "  vide  R.  Schmid  in  Hermes,  voL  3a  (1809). — Ed.] 
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o{  the  picture  itself,  and  for  the  contradictory  ways  in  which  it  has  been 
interpreted,  we  may  yet  gather  from  this  source  some  general  know- 
ledge of  the  primeval  institutions  of  our  Teutonic  forefathers. 

In  the  time  of  Tacitus,  Germany  appears  to  have  been  divided  Andent  Ger- 
among  a  number  of  independent  tribes,  who  had  ceased  to  be  nomadic 
and  occupied  fixed  seats  in  settled  communities. 

The  whole  land  of  the  settlement  belonged  to  the  community  (the 
Mark}  or  Vicus\  who  annually  allotted  the  arable  land  among  the 
fteemen,  while  the  pasture  land  was  both  held  and  used  in  common. 

An  aggregate  of  communities  i^via)  of  the  same  tribe  constituted 
the^^o^vj  (the  GaU) ;  and  an  aggregate  oifagi  made  up  the  civitasj  or 
populus} 

In  iheir  political  life  the  monarchic,  aristocratic,  and  democratic 
elements  were  clearly  marked  ;  but  the  ultimate  sovereignty  seems  to 
have  resided  in  a  free  and  armed  people.'  Some  of  the  tribes  had 
kings  selected   from  particular  famiilies ;  others  had  not.     But  the 

'  I^  oonstitutioQ  de  la  Marche  paratt  dans  Tacite.  II  la  d&»igne  ^videniment  Tfu  Mark 
dans  son  xxvi*  chapitre  par  le  mot  ager,  qu'il  oppose  k  arva  \af  va  per  annos  *7*tgm, 
mm/am/,  g/  smperest  ager\  et  quand  il  dit  que  les  barbares  aimaient  k  entourer  leurs 
habitations  et  leurs  champs  de  vastes  terrains  vides  \suam  quisque  domum  spatio 
circMwtdat,  c.  z6]  pouvant  leur  servir  de  dtfense.  Or  I'usage  de  la  Marche  est  le 
signe  d'une  transition  entre  I'^tat  nomade  et  I'litat  agricole,  entre  le  regime  de 
Veoti^re  communaut^  de  la  terre  et  celui  ou  commence  k  se  montrer  la  propri4t6 
food^re  priv^.  En  e£fet  la  Marche  est  un  vaste  territoire  indivis  qui  s'etend  au 
deU  des  cultures— un  vrai  boulevard.  GefTroy.  op.  cit,,  p.  185.  On  the  Mark 
mtem  in  its  social,  judicial,  and  political  aspects,  see  Kemble,  Saxons  in  England ; 
G.  L.  Von  Maurer,  Gesch.  der  Marken  Verfassunfp.  &c. ;  Schmid,  Gesetze  der 
Angel-Sachsen  ;  Nasse,  Agricultural  Community  of  the  Middle  Ages  (bv  Ouvry)  ; 
Stnbbs.  Const.  Hist.  vol.  i.  ;  Maine,  Village  Communities,  I.«cts.  i.  and  iii.  [Cf. 
also,  Garsonaet,  Hist,  des  L,ocations  Perp^tuelles,  1879.  Germ.  Mark,  p.  40  seq,  ; 
do.  Merovingian  and  Carlovingian,  p.  469  seq.  ;  Seebohm,  Villaee  Community  in 
England,  1883  ;  Heam,  The  Aryan  Household,  1879 ;  Waitz.  Deutsche  Verfas- 
snngsgeschichte  (Kiel,  1880) ;  Lappenberg  •  Pauli.  Geschichte  von  England,  and 
Solun,  Frtlnk.  Reichs  und  Gcrichts  Verfassung.  Hannis  Taylor,  Origin  of  Eng. 
CcmsL  pp  7-8;  Gneist,  Hist.  Eng.  Const.,  p.  3.  "Mark "is  the  old  German 
word  for  "  boundary."  and  hence  comes  to  mean  boundary  land,  and  further  "  any 
area  of  lan<L  ,^ving  defined  boundaries."  See  Thudicum.  Die  Gau  cmd  Marken 
Ver&s^ung  in  £>eutschland  (tlriangen,  1856).  —-Ed.] 

*  [The  difficulty  of  understanding,  and  consequently  of  accurately  rendering 
these  names  given  by  Caesar  and  Tadtus  to  Teutonic  institutions,  is  noted  by 
Geffroy,  Rome  et  les  Barbares^  Paris,  1874.  p.  307.  where  he  justly  remarks  that 
those  writers  were  evidently  interpreting  a  foreign  terminology  which  they  may  not 
themselves  have  thoroughly  understo^.  Pagus  is  connected  by  Gefifroy,  p.  209 
(k,  z).  following  RudoHT,  Gromatici  Vetera,  ii.  339-40,  with  fax_  pango,  «'c(7«, 
vi^yrvfu.  and  vicui  with  oZko5.— C] 

*  Die  minoribus  rebus  principes  consultant,  de  majoribus  omnes ;  ita  tamen  ut  ea 
quoqoe  quorum  penes  plebem  arbitrium  est,  apud  principes  pertractentur.  — Tac. 
Germ,  c  xi. 

The  well-known  words  of  Montesquieu,  speaking  of  the  English  Constitution, 
'  Ce  beau  systime  a  i^k  trouv^  dans  les  bois,  have  reference  to  the  existence  of  this 
triple  consdtution  among  the  Germans. 
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King  had  only  a  limited  power,*  and  was  rather  the  representative  of 
the  unity  of  the  tribe  than  its  ruler. 

In  the  Vici  and /a^*  justice  was  administered  hy  principesy  elected 
by  the  nation  in  its  popular  assembly,  and  assisted  in  each  district  by 
a  hundred  companions  or  assessors.' 

They  had  also  Duces^  their  leaders  in  war,  elected  probably  from 
among  \h^principeSy  but  whose  authority  was  based,  not  like  that  of 
the  kings,  on  noble  birth,  but  on  personal  valour.'  Each  district 
contributed  its  hundred  fighting  men  to  the  national  host 

The  prindpes  were  attended  by  bands  of  retainers  {comttes\  who 
protected  the  person  of  their  lord  in  war  and  upheld  his  state  in 
peace,*  receiving  in  return  such  presents  as  their  leader  could  confer. 

The  power  of  all  the  chiefs,  whether  reges^  duces,  or  prindpes^  was 
greatly  limited.  All  important  State  affairs  were  discussed  and 
determined  in  the  national  assemblies,  held  at  stated  times,  and 
attended  by  all  the  freemen  of  the  tribe.  Questions  of  minor  import- 
ance were  settled  by  the  principesy  meeting  as  a  separate  body,  and 
this  body  also  appears  to  have  taken  the  initiative  in  bringing 
matters  before  the  large  assembly. 

Below  the  freemen  was  a  class  of  men  intermediate  between  the 
slave  and  the  freeman.  They  were  not  slaves,  but  they  had  no 
political  rights.  They  were  the  cultivators  of  the  soil  which  they  held 
under  the  freemen,  to  whom  they  rendered  a  part  of  its  produce  as 
rent.  Last  of  all  came  the  mere  slaves,  chiefly  made  up  of  prisoners 
of  war  and  of  freemen  who  had  been  degraded  for  some  crime. 

Among  the  freemen  there  were  differences  of  rank  and  social 
status  ;  some  were  of  noble  blood  and  some  were  not ;  but  this  dis« 
tinction  carried  with  it  no  inequality  of  political  rights.  Military 
valour  was  shared  by  the  Germans  with  all  the  northern  nations; 
but  one  of  their  national  traits  was  remarkable  from  the  earliest 
times — the  respect  paid  by  them  to  the  women  of  their  race,'  who  on 
their  side  were  celebrated  for  an  exceptional  chastity.  The  tie  of 
kindred  was  strong  and  all-pervading  ;  it  formed  the  basis  of  social 
•organisation,  and  entered  into  the  military,  the  legal,  and  the  terri* 
torial  arrangements.'    Side  by  side  with  it  may  be  discerned  the 

I  Nee  rftgibus  infinita  aut  libera  potestas. — Tac.  Germ,  c  vii. 
s  Eliguniur  in  iisdem  consiliis  et  principes  qui  jura  p>er  pagos  vicosque  reddunt. 
Centeni  singulis  ex  plebe  comites  consilium  simul  et  auctontas  adsunt.    Id.  e.  xii. 

*  Reges  ex  nobilitate,  duces  ex  virtute  sumunt — Tac.  Germ.  c.  vii. 

«  In  pace  decus,  in  bello  praesidium.  Id.  c.  xiii.  [For  the  Celtic  comites,  see 
Lefort,  Le  Droit  et  Us  Institutions  des  Gaulois.     Paris :  Thorin,  1877. — C] 

*  [On  the  position  of  women  in  early  Teutonic  settlements,  cf.  Geor^  Waitz, 
Deutsche  Verfassungs  Geschichte,  Kiel,  1880.  vol.  i.  pp.  48,  67 — 69. — Eo.j 

<  See  Tacitus,  op,  cit.,  for  the  importance  of  the  family  tie ;  its  bearings  on  the 
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germ  of  Feudalism  in  the  relation  existing  between  the  princeps  and 
his  comiUs^  though  it  was  as  yet  unconnected  with  the  tenure  of 
land. 

Such  were  the  general  features  of  the  Political  and  Social  system 
which  our  Teutonic  forefathers  brought  with  them  to  their  new  island 
home.  But  the  process  of  migration  and  conquest  necessarily  pro- 
duced certain  modifications  and  developments  of  the  primitive  insti- 
tutions. One  of  the  earliest  of  these  developments  was  the  institution 
of  Royalty. 

According  to  the  Saxon  Chronicle,  the  chieftains  of  the  first  settlers  ThaTeuto- 
were  only  distinguished  by  the  title  of  Ealdonnan^  or  Heretoga^  the  ^ome  £ 
former  word  expressing  the  civil,  the  latter  the  military,  aspect  of  the  ^^a^  '**^*- 
same  office.^    But  the  successful  leader  soon  won  for  himself  a  posi- 
tion much  stronger  than  that  of  any  chief  in  the  old  land,  and,  in 
most  cases,  assumed  the  regal  title,  as  more  accurately  denoting  his 
altered  relation  to  his  followers.  The  word  Cyning,  or  King,  [probably] 
connected  [in  Teutonic  thought]  with  Cyn,  or  Kin,  marked  out  the 
bearer  of  the  title  as  the  representative  of  the  race,  the  head  and 
leader  of  the  people,  not  the  lord  of  the  soil     His  reputed  descent 
from  Woden,  the  God  from  whom  all  the  English  kings  professed  to 
descend,  invested  with  a  semi-sacred  character  the  authority  which 
his  own  prowess  and  the  will  of  the  people  had  conferred  upon  him. 

The  conversion  of  the  English  to  Christianity  exercised  an  important  Coovenion 
influence  upon  the  national  development.   The  Church  not  only  intro-  fuh  u> 
duced  a  higher  civilisation,  mitigated  the  original  fierceness  of  the  (C^I?!^'^j^ 
heathen  conquerors,  softened  their  pride  of  birth  and  race,  and  exalted 
the  power  of  the  intellect  above  that  of  brute  force,  but  also  supplied 
a  new  and  powerful  bond  of  union  to  a  divided  people.    Once  within 
the  pale  of  the  universal  Christian  Church,  the  English,  moreover^ 
were  necessarily  brought   into   relations  with  the  general  political 
society  of  Europe  ;  and  in  the  highly  organised  system  of  ecclesiastical 
synods  they  found  a  pattern  by  which  to  regulate  the  procedure  of 

host.  c.  7  :  feuds,  a  ax  ;  inheritance,  a  ao  ;  the  kin  of  the  unfaithful  wife,  c.  19  ; 
exogamy  unusual,  c  4.  Geflfroy  {of,  cit.  p.  907)  says  :  II  est  facile  de  distinguer 
dans  les  r^ts  de  C^sar  et  de  T acite  I'existence  de  petits  groupes  d'autant  mieux 
constitu^  que  les  oercles  en  sont  plus  itroits,  et  qu'on  se  rapproche  d'avantage  du 
groupe  le  plus  simple  et  le  moins  nomhreuz,  celui  de  la  famille. 

1  S.  a.  449  (of  the  Jutes) :  Heora  heret^an  ,  .  .  .  Hengest  and  Horsa.  S,  a, 
495  (of  the  West  Saxons) :  Her  comen  twegen  ealdormen  on  Bry tene,  Cerdic  and 
Cynric. — ^A,-S.  Chron.  ;  cf.  Freeman,  Norm.  Conq.  i.  77.  [King,  probably  old 
German  "Chuning,"  "  Kunig,"a"race."  Cf.  Gneist,  Ene.  Const  cap.  9,  p. 
14,  note,  who  remarks  that  the  etymology  of  the  word  "  King  "  is  dubious  ;  and 
Lappenberg,  i.  p.  566.  seq.  On  the  rise  of  the  Anglo-Saxon  Monarchy ;  vide  also 
Hannis  Taylor,  Origin  and  Growth  of  the  Eng.  Const.,  p.  109 ;  cf.  infra,  p.  93, 
note  *.— Ed.] 
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2j|^2*J.  .  their  own  political  assemblies.  From  the  first  the  Church  entered 
tha  Chureh.  into  the  closest  alliance  with  the  State,  and  while  paying  respectful 
deference  to  the  Roman  See,  grew  up  with  a  distinctly  marked  national 
character.  Theodore  of  Tarsus,  enthroned  Archbishop  of  Canterbury 
in  668,  reduced  the  whole  Ecclesiastical  organisation  of  the  various 
kingdoms  into  one  National  Church.^  Henceforward  the  Church 
existed  as  a  united,  central,  and  national  institution,  in  spite  of  the 
separation  and  frequent  hostility  of  the  states  to  which  the  clergy 
individually  belonged.  Thus  the  Ecclesiastical  unity  preceded  and 
pointed  the  way  to  the  Civil  unity  of  the  nation.  After  the  first 
missionary  prelates  had  passed  away,  the  highest  spiritual  dignities 
were  filled  by  Englishmen,  members,  for  the  most  part,  of  noble  and 
powerful  families.  The  tie  thus  created  between  the  clergy  and  the 
State  was  strengthened  by  the  union  of  secular  and  spiritual  func* 
tions.  The  Bishops  were  prominent  members  of  the  Witenagemot, 
and  frequently  acted  as  the  chief  ministers  of  the  King.  They  also 
shared  with  the  Ealdormen  in  the  local  judiciad  administration.  The 
Church  thus  entered  into  close  combination  with  the  Civil  organisa- 
tion,  gradually  intertwining  itself  with  all  the  feelings  and  customs  of 
the  people,  and  acquiring  in  the  process  its  exceptionally  national 
character. 
'wiidlt*^  During  the  whole  period  commonly  called  the  Heptarchy,*  the  land 
was  full  of  petty  kings  or  princes,  some  one  of  whom,  from  time  to 
time,  obtained  a  forcible  predominance  over  his  neighbours.  Bede 
enumerates  seven  who  are  said  to  have  enjoyed  such  a  predominance 
or  leadership  over  nearly  the  whole  island  ;  and  the  Saxon  Chronicle 
speaks  of  Egbert  as  '  the  eighth  king  who  was  Bretwalda.' '  What 
were  the  exact  nature  and  extent  of  the  dominion  of  these  Bretwaldas 
is  very  doubtful ;  but  we  may  accept  as  a  fact  that  each  of  the  seven 

'  Isque  primus  emt  in  archiepiscopis  ctii  omnis  Angloram  aecclesia  manus  dare 
consentiret.— Bede,  Hist.  Ecc  iv.  a  ;  Kemble.  Saxons  in  England*  ii.  364.  [C. 
1849.] 

*  There  were  at  least  nine,  if  not  ten,  independent  states  founded  by  the  invaders  ; 
and  there  was  never  a  confederate  government  composed  of  the  different  states  as 
members.  The  word  Heptarchy,  therefore,  is  not  accurate,  but  it  is  convenient  if 
taken  to  denote  ti.e  greater  prominence  of  seven  states  out  of  the  number. 

*  Bede,  HisL  Eccles.  ii.  5;  Chron.  Ang.-Sax.  ann.  827.  Mr.  Kemble  poinu 
out  that  of  six  manuscripts  in  which  the  passage  quoted  occurs,  only  one  reads 
'^rv/walda,'  four  have  Brvten-walda,  and  one  BreUn-anweald.  'The  true 
meaning  of  this  word,  which  \&  compounded  of  vftaida,  a  ruler,  and  the  adjective 
bryten,  is  totally  unconnected  with  Bret  or  Bretwealh,  the  name  of  the  British 
aborigines.  .  .  Bryten  is  derived  from  breotan,  to  distribute.  .  .  disperse  :  it 
is  a  common  prefix  to  words  denoting  wide  or  general  dispersion,  and  when 
coupled  with  wealda  means  no  more  than  an  extensive,  powerful  king — a  king 
whose  power  is  widely  extended."— Saxons  in  England,  ii.  2a  [Cf.  Lappenbcig,  i. 
p.  203,  and  Gneist,  Const.  Hist  (1891),  p.  35.  and  valuable  footnote.— ED.] 
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had  acquired  and  exercised  some  kind  of  supremacy  over  all  his 
neighbours.  The  existence  of  the  Bretwaldas  would  seem  to  indicate 
certain  earlier  attempts  at  a  union  of  the  whole  English  race,  which 
was  ultimately  carried  out  by  the  West  Saxon  kings  in  the  9th  and 
loth  centuries.* 

The  three  kingdoms  of  Wessex,  Mercia,  and  Northumbria  at  length 
became  predominant.  Egbert,  King  of  the  West  Saxons,  not  only 
vlded  to  his  dominions  the  dependent  kingdoms  of  Kent  and  Essex, 
3ut  compelled  the  extensive  states  of  Mercia  and  Northumbria  to 
icknowledge  his  supremacy.  Still  the  Mercians,  East  Anglians,  and 
.Northumbrians  retained  each  their  ancient  line  of  kings,  and  neither 
Egbert  nor  his  five  immediate  successors  assumed  any  other  title  than 
that  of  King  of  the  West  Saxons.  This  is  the  only  style  used  by 
.Alfred  in  his  will. 

The  consolidation  of  the  various  kingdoms  into  one  was  hastened  SJ^dSSw!*'^ 
by  the  invasions  of  the  Danes,  by  which  the  three  minor  kingdoms  of  787— X070. 
Mercia,  Northumbria,  and  East  Anglia  were  overwhelmed,  and  even 
that  of  the  West  Saxons  was  brought  to  the  brink  of  destruction. 
Led  by  their  famous  Sea-kings,  these  '  Slayers  of  the  North '  ravaged 
almost  every  European  coast  during  the  9th  and  loth  centuries. 
They  were  dosely  akin  to  the  English,  and  spoke  another  dialect  of 
the  same  common  Teutonic  speech.  Their  institutions  exhibited  a 
striking  similarity  to  those  of  the  English,  and  even  where  differing 
in  detail  were  generally  governed  by  identical  principles.  The  first 
recorded  descent  of  the  Danes  upon  the  shores  of  England  occurred 
towards  the  end  of  the  8th  century.  They  re-appeared  again  and 
again,  and  at  length,  instead  of  making  mere  predatory  excursions, 
began  to  form  permanent  settlements  in  the  island.  The  genius  and 
heroism  of  Alfred  alone  rescued  the  English  from  their  imminent 
periL  Yet  he  was  never  able  to  expel  the  Danes  from  England,  or  to 
become  its  sole  master.  By  the  treaty  of  Alfred  and  Guthrum  (a.d. 
879},  the  limits  of  the  Danish  occupation  southward  were  defined  *  up 
on  the  Thames,  and  then  up  on  the  Lea,  along  the  Lea  unto  its 
source,  then  right  to  Bedford,  then  up  on  the  Ouse  unto  Watling 
Street'  To  the  North  it  extended  as  far  as  the  Tyne,  and  on  the 
West  to  the  mountain  districts  of  Yorkshire,  Westmoreland,  and 
Cumberland.  Throughout  this  district — the  Denalagu^  or  region 
where  the  Danish  law  was  in  force — the  armies^  as  the  Saxon 
Chronicle  expressly  terms  them,  of  the  Danes  continued  to  occupy 
the  land,  governing,  as  a  military  aristocracy,  the  subject  Anglian 

^  Freeman*  Nonn.  Conq.  L  a8. 

*  Thorpe,  Anc.  Laws  and  Inst.  ann.  879. 
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population. '  The  victorious  arms  of  Alfred's  three  able  and  energetic 
successors,  Edward,  Athelstan,  and  Edmund,  succeeded  in  reducing 
the  Danes  to  something  like  real  submission,  and  also  in  obtaining  an 
acknowledgment  of  supremacy  over  the  bordering  nations  of  the  isle 
of  Britain.    At  length,  in  959,  Edgar,  having  outlived  the  last  Danisl- 
king  of  Northumbria,  received  the  crown  as  King  of  all  England 
uniting  in  his  person,  as  the  elect  of  all  three  provinces  of  England 
the  threefold  sovereignty  of  the  West  Saxons,  Mercians,  and  North 
umbrians.^    The  English  and  the  Anglo-Danes  gradually  coalescec 
the  English  langus^e  and  institutions  maintaining  the  ascendancy 
though  appreciably  influenced  by  contact  with  the  foreign  element  i* 
their  midst. 

After  the  death  of  Edgar  the  Peaceable  (viz.,  in  975),  the  minorit. 
and  feeble  character  of  Ethelred  the  Unready  provoked  fresh  attack 
from  Denmark.    These  now  assumed  the  form  of  a  regular  war  o 
conquest,  conducted  by  the  kings  of  a  country  which  had  at  lengti 
been  admitted  within  the  civilising  pale  of  Christendom,  and  whos* 
people  were  no  longer  ferocious  pirates,  like  their  ancestors  in  tht 
former  invasions.  The  English  Royal  house  was  for  a  time  supplantec 
by  its  Danish  rival,  but  the  polity  of  the  Kingdom  was  not  changed. 
The  English  still  outnumbered  their  conquerors  ;  and  on  the  death 
of  Harthaknut,  in    1042,  the  ancient  line  of  Cerdic^  regained  the 
throne.    With  the  exception  of  the  reigns  of  Harold  II.  and  the  firsi 
four  Norman  Kings,  descendants  of  the  House  of  Cerdic  have  occu- 
pied it  ever  since. 

Before  the  Norman  Conquest,  the  various   Teutonic  tribes  had 
coalesced  with  one  another  and  with  the  descendants  of  the  Danish 
settlers,  and  had  become  fused  into  one  nation.    We  have  now  to 
enquire  what  was  the  Constitution  of  the  English  nation  from  the  7th 
Constitution  ^^  ^^®  ^^^  Century  ;  a  constitution  which  survived  the  Norman  Con- 
or English     quest,  and  which  in  all  its  essential  principles — developed  and  adapted 
7th  to  zxth    from  time  to  time  to  meet  the  requirements  of  successive  generations, 
century.        |jy^  ^^^  ^^  Same — has  continued  down  to  our  own  day. 
Appropria-        O^  ^^  exact  process  by  which  the  territory  conquered  by  each  ot 
tion  or  th«    tije  invading  tribes  was  divided  amongst  the  colonists,  we  have  no 
positive  knowledge.'    Any  statement  on  this  point  must  therefore 

1  E.  W.  Robertson,  Hist.  Essays,  p.  ^03 ;  Stubbs,  Const.  Hist.  i.  175. 

s  [Hannis  Taylor.  Eogl.  Const,  remarks,  "As  the  fittest  it  survived:"  cf. 
also  Siubbs.  Const.  Hist  vol.  i.  p.  173. — Ed.] 

s  [Hannis  Taylor.  Ens:.  Const,  p.  134,  q,  v.  says  :  "  A  definite  condtision  has 
novtr  been  reached  as  to  the  general  nature  of  Teutonic  conquest  in  Britain,  and  also 
as  to  the  manner  in  which  the  invaders  settled  down  upon  the  conquered  soil. 
'Inhere  can  no  longer  be  any  doubt  of  the  fact  that  the  '  English  kin '  brought  with 
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lecessarily  be  hypothedcaL    But  there  can  be  little  doubt  that,  as  to 
.  larj^  portion  of  the  land  of  each  colony,  a  principle  of  allotment 
/as  generally  adopted  based  upon  the  existing  divisions  of  the  host  2i!^t*^n( 
nto  companies,  each  consisting  of  a  hundred  warriors  united  by  the  probable. 
*e  of  kinship.    The  allotment  of  land  made  to  each  hundred  warriors 
'ould  be  sub-divided,  according  to  the  minor  divisions  of  the  kindred, 
ito  nuEgikSj  ue.y  a  greater  or  less  number  of  settlers  closely  connected  The  magtJu. 
y  the  family  tie.^    Certain  portions  of  the  land  appropriated  to  the 
:parate  magtks  were  held  in  absolute  ownership  by  the  heads  of 
.miHes ;  other  portions  were  both  held  and  cultivated  in  common  as 
ic  common  property  of  the  community. 

Besides  the  land  dius  divided  among  the  simple  freemen,  a  further  Private  ei* 
ortion  of  the  territory  was  retained  by  the  chief  of  the  tribe  as  his  ^^uefs. 
rivate  estate ;  and  it  is  probable  that  the  nobles  also  and  leaders  of 
ubordinate  rank  either  themselves  appropriated,  or  received,  grants 
f  estates  in  severalty. 

All  the  land  which  remained  after  satisfying  these  various  claimants  Public  lands. 
/as  the  common  property  of  the  whole  colony — the  Folkland.  As  the 
arious  tribal  colonies  or  shires  coalesced  into  kingdoms,  and  the 
Cingdom  of  Wessex  absorbed  the  other  kingdoms,  and  developed 
nto  the  kingdom  of  England,  the  Folkland  of  the  shire  became  in 
urn  the  Folkland  of  the  provincial  kingdom  and  of  the  English 
lation. 

Although  tenure  of  land  in  common  by  local  communities  con-  Absolute 
tinued  to  subsist,  and  has  left  its  traces  in  the  common  lands  of  ^l^raity*  ^ 
townships  and  manors  of  the  present  day,  absolute  ownership  in  ««>"  became 

»i.,,      »■»/■,/.  «  t  '^.the  general 

severalty,  which  had  existed  from  the  nrst,  soon  became  the  general  rule. 
rule. 

During  the  pre- Norman  period,  therefore,  the  whole  land  of  Eng- 
land may  be  broadly  divided  under  the  two  great  heads  of  (i)  Public, 
or  Foldand;  and  (2}  Private  or  Bocland, 

(i)  Folclandy  the  land  of  the  folk  or  people,  was  the  common  Foldand 
property  of  the  nation.    It  formed  the  main  source  of  the  State 
revenues,  and  could  not  be  alienated  without  the  consent  of  the 

them,  and  replanted  at  some  staee  of  its  development,  the  primitive  system  of 
landownerahip  represented  in  the  ratherland  by  the  village  community  of  kindred 
cultivators  called  in  the  German  muniments  the  mark,  which  developed  in  Britain 
into  the  '  tun '  or  township."— Ed.] 

^  *  There  were  two  groups  of  individuals  in  the  Anglo-Saxon  community  to  which 
the  word  family  ma^  be  applied.  .  .  The  first  and  larger  group,  including  the 
whole  body  of  the  kmdred,  is  called  in  Anglo-Saxon  the  M<Egth  or  Magburh,  .  . 
The  secopd  and  smaller  group,  including  only  the  husband,  his  wife,  and  children, 
may  be  called  the  household.' — Young,  Essays  in  Anglo-Saxon  Law.  Boston. 
1876.    On  the  Maghtrht  see  funher,  Kemble,  Saxons  in  England,  i.  334. 
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national  counciL    But  it  might  be  held  by  individuals,  subject  to  sod 
rents  and  services  as  the  State,  in  its  landowning  capacity,  shoulc 
think  fit  to  determine.    While,  however,  it  continued  to  be  FoiUand 
its  alienation  was  only  temporary,  and  could  not  be  in  perpetuity 
so  that  at  the  expiration  of  the  term  for  which  it  had  been  grante 
it  reverted  to  the  nation.    It  was  closely  analogous  to  the  agerpuiUcu 
of  the  Romans,  and  its  individual  holders  to  the  ^ovazxi  possessores. 
BookUad.        (2)  Boclond^  was  land  held  in  full  ownership,  either  as  part  of  a 
original  allotment,  or  as  having  been  subsequently  severed  from  tl* 
Folkland,  with  the  consent  of  the  nation,  and  appropriated  to  indmt 
uals  in  perpetuity,  subject  merely  to  such  burdens  as  the  State,  in  r 
political  as  distinguished  from  its  landowning  capacity,  might  impo& 
upon  its  members. 

Folkland,  even  when  granted  to  individuals  for  a  life  or  lives  1 
•  other  term  in  severalty,  always  retained  certain  marks  of  its  publi 
character  in  the  burdens  to  which  it  was  liable.     Its  possessors  wet 
bound  to  assist  in  the  execution  of  various  public  works,  including  th 
repair  of  royal  vills  ;  and  they  might  be  called  upon  to  entertain  th 
King  and  great  men  in  their  progress  through  the  country,  and  t 
furnish  carriages  and  horses  for  their  service.     Bookland,  on  the  con 
trary,  was  released  from  all  public    burdens,  except  the  irinodt 
necessitasy  or  liability  of  its  owners  to  military  service  and  to  : 
contribution  for  the  repair  of  fortresses  and  bridges  (Jyrd^  burh-bdt 
and  brycge-bdf), 

Bookland  might  be  held  for  various  estates  or  interests.  It  was 
generally  alienable  inter  vivos^  devisable  by  will,  and  transmissible  by 
inheritance.  It  might  be  entailed  or  limited  in  descent,  in  which  case 
the  owner  was  deprived  of  the  power  of  alienation.  The  King,  like 
any  of  his  subjects,  had  private  estates  of  Bookland  which  did  not 

1  Boc/and=i\ajid  conveyed  bv  book  or  charter,  the  usual  mode  after  the  introduc- 
tion of  writing.  Though  all  land,  on  being  granted  in  perpetuity,  ceased  to  be 
Folclandt  it  was  not  strictly  Bocland,  unless  conveyed  in  writing.  Land  thus  held 
in  absolute  property  has  been  called  in  different  Teutonic  dialects.  r5^/,  odoL,  or 
alod.  ['*  Odal, '  or  "  odel,"  is  an  ancient  Norse  word  denoting  landed  propeity  to 
which  no  other  person  may  lay  claim,  as  distinguished  from  "Fe-odal  "ss  "  property 
lent :  "  comp.  the  Odalbonden  (peasants)  in  Sweden. — Ed.]  Similar  to  the  possesKm 
of  Bocland,  both  in  name  and  with  reference  to  the  nature  of  their  possessions^  were 
the  libtllario  nomine  possidentes  and  the  libellarii  of  the  Lombards  and  Fnmks. 
[So  Thorpe's  Lappenberg,  A.-S.  ii.  324  n.  But  the  Lombard  libtllarims  seems  to 
ttave  been  an  emphyteuta,  and  to  have  got  his  name  from  the  Hbellus,  or  petidofi, 
which  he  presented  to  the  lord.  See  Baud!  di  Vesme,  Vicendt  della  ProprittA  in 
Italia,  1836,  pp.  103,  172.  Contra,  Lefort,  Location  PerpituelU,  1875,  p.  157,  bat 
apparently  only  as  applied  to  church  lands.  Garsonnet,  Hist,  des  Locations  'Ptr^ 
piiuclUs,  Z879,  p.  262.  cites  from  a  Pavia  capitulary  of  876,  UUllario  nomine  vei 
enjitiuticario  jure,  and  quotes  Muratori  for  libellarius  and  empJ^teuia  as  synoDy- 
mous. — C] 
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oei^ge  in  the  Crown,  and  over  which  he  exercised  the  same  powers  of 
lisposidon  as  a  private  indlWduaL'    In  the  course  of  time  much  of 
he  FoUdand  was  converted  into  BooklancL    Large  grants  were  made 
o  the  Church,  and  also  to  individuals  for  specific  purposes,  as  for 
he  pay  of  the  King's  thegns  (thegn-land),  of  the  gerefa  (gerefa-land, 
*Te-Iand),  or  of  the  Officers  of  the  Royal  household. 
Both  FoUdand  and  Bookland  might  be  leased  out  to  free  cultivators, 
1  such  quantities  and  on  such  terms  as  the  holders  pleased.    When 
^  leased  out,  it  was  termed  Icenland  (land  lent  or  leased). 
As  the  Regal  office  advanced  in  dignity  and  power,  a  tendency  set 
1  to  substitute  the  King  for  the  Nation  as  the  owner  of  the  national 
jids  ;  the  word  Folkland  gradually  fell  out  of  use,  and  was  replaced  ^^^^ 
y  the  term  terra  regis^  or  Crown-land.    This  tendency  reached  its  terrartgis, 
iimax  after  the  Norman  Conquest,  when  the  whole  land  of  the  king- 
om  came  to  be  regarded  as  the  demesne  land  of  the  king,  held  of 
im  by  a  feudal  tenure.' 

The  unit  of  the  territorial  division  was  the  tun,  township  or  vicus^  TerricorUi 
iccupied  by  a  body  of  alodial  owners  associated  by  the  tie  of  local   ^^'^'"^ 
ontiguity,  and    also  as    representing  either    the    original   mce^k 
rommunity  ofa  llottees,  or  the  dependent  settlers  on  the  estate  of  the 
mmigrant  chief.    Each  township  had  its  tuti'gemdt^  or  assembly  of 
reemen,  and  a  tun-gere/a  as  its  head  man  or  chief  executive  officer.' 
The  townships  were  grouped  together  into  hundreds,  or  as  they  were  The  Towa- 
called   in  the  Anglian  districts,  wapentakes.     An  aggregation  of     ^ 
hnndreds  constituted  the  shire^  and  the  union  of  shires  made  up  the 
later  kingdom. 

'  [To  tbe  same  effect.  Digby,  Hist,  Law  of  Real  Property,  3rded.  p.  14,  and  see 
notes  there: — C]  From  the  will  of  Kin?  Alfred  (Cod.  Diplom.  ii.  113)  it  is  evident 
that  both  be  and  his  grandfather  Egbert  had  the  absolute  disposal  of  their  bocland. 
Allen  (Royal  Prerogative,  p.  144)  thus  sums  up  the  information  on  the  land  laws  of 
the  Anglo-Saxons  contained  in  this  interesting  document :  '  It  appears  that  Egbert, 
grandfather  of  Alfred,  bad  settled  his  landed  property  on  his  male  in  preference  to 
hb  female  hein  ;  that  Ethelwulf.  father  of  Alfred,  had  bequeathed  various  estates 
to  his  younger  children,  and  regulated,  in  certain  contingencies,  how  they  should 
descend  :  tluit  Alfred  himself  and  two  of  his  brothers  had  acquired  landed  property, 
m  addition  to  the  inheritance  they  received  from  their  father  ;  that  their  rights  over 
their  estates  were  settled  and  adjudged  in  the  courts  of  law,  as  if  they  had  been 
private  individuals ;  and  lastly,  tnat  Alfred  was  empowered  to  make  a  new  settle- 
ment of  his  lands  b^  a  decision  of  the  witan  in  these  words,  "  It  is  now  all  thine 
own ;  bequeath  it,  give  it,  or  sell  it  to  kinsman  or  stranger,  as  it  pleaseth  thee 


*  For  a  fuller  description  of  Folkland  and  Bookland,  see  Allen,  Royal  Pren^. 
t^etseq, 

*  '  The  tun  is  originally  the  enclosure  or  hedge,  whether  of  the  single  farm  or  of 
the  enclosed  village,  as  the  burh  is  the  fortified  house  of  the  poweriul  man.  The 
corresponding  word  in  Norse  is  gardr,  ovit  earth  or  yard.  The  equivalent  German 
lennination  is  keim,  our  ham;  the  Danish  form  is  by  (Norse,  ^ifs German,  bau).'-^ 
Stnbbs,  ConsL  Hist  i.  8a.     Cf.  also  the  Flemish  and  Frisic  hem  and  um. 
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TbB  Hon-        The  hundred)  or  Wapentake,  a  district  answering  to  the  pagus  o 
Tacitus,  probably  has  its  origin  in  the  primitive  settlements,  varyinf 
in  geographical  extent,  of  each  hundred  warriors  of  the  invading  host 
The  term  Wapentake,  which  clearly  has  reference  to  the  armec 
gathering  of  the  freemen,  points  to  the  military  origin  of  the  hundrec 
like  that  of  the  hctrred  in  the  Scandinavian  kingdoms^     In  Ehglan 
the  names   Hundred  and  Wapentake  first  appear  in  the  laws  c 
Edgar  (a.D.  959-975)  in  connexion  with  the  police  organisation  of  tl* 
kingdom.      By  this  time  the  term   Hundred,  originally  denotir 
certain  personal  relations  of  the  inhabitants  of  a  district,  had  probab) 
acquired  its  territorial  signification  as  a  subdivision  of  the  shire  c 

Itsorgaaaaa-  kingdom  to  which  it  belonged.  It  had  its  hundred-gemot^  which  toe 
cognizance  of  all  matters,  criminal  and  civil,  arising  within  tl* 
hundred,  and  was  attended  by  the  thegns  of  the  hundred  and  by  tb 
representative  townreve  and  four  men  from  each  township.  Th 
chief  executive  officer,  was  the  hundred-man  or  hundrcds-ecUdor^  wh 
convened  the  hundred-gemot.  He  was  generally,  and  at  first  alwayf 
elective  ;  but  as  the  personal  gradually  gave  way  to  the  territoriz 
influence,  he  was  in  many  places  nominated  by  the  theg^  or  othe 
great  man  to  whom  the  hundred  belonged. 

The  Shire.  The  division  into  Shires  (a  word  originally  signifying  merely  a  sub 
division  or  share  of  any  larger  whole)  is  very  ancient,  but  the  perio< 
at  which  it  arose  is  uncertain.     We  have  evidence  that  in  Wessex  tht 

^  The  difficulty  in  determining  the  principle  upon  which  the  hundreds  wen; 
established  is  increased  by  the  fact  that  they  are  most  numerous  in  some  of  the 
smaller  shires.  Kent  contains  6x.  Sussex  65,  Dorsetshire  34  hundreds ;  while 
Lancashire  has  only  six.  A  probable  explanation  of  this  disproportion,  and  a 
further  argument  in  favour  of  a  military  origin,  may  be  derived  from  the  fact  that 
the  small  southern  counties  were  the  districts  first  conquered,  and  therefore  the 
most  densely  populated  by  the  new  settlers.  The  county  of  Kent  is  divided  into 
six  latJus,  of  nearly  equal  size,  having  the  jurisdiction  of  the  hundreds  in  other 
shires.  The  lathe  may  be  derived  from  thejutish  *  Uthing'  (in  modem  Danish 
'  Udifijg') — a  military  levy.  The  singular  division  of  Sussex  into  six  '  rapes '  (each 
of  which  is  subdivided  into  hundreds),  seems  also  to  have  been  made  for  military 
purposes.  The  old  Norse '  hreppr '  denoted  a  nearly  similar  territorial  division.  (See 
Lappenberg.  England  under  the  Anglo-Saxons,  by  Thorpe,  i.  96.  107.)  Two 
counties,  Yorkshire  and  Lincolnshire,  were  divided  into  Trithings  or  Thirds  (which 
still  subsist  in  Yorkshire  under  the  corrupted  name  of  Ridings),  and  these  were 
subdivided  generally  into  wapentakes. — C.  fCf.  Gneist,  Histoiy  of  the  English 
Constitution,  p.  41,  and  footnote ;  Leg.  Edoward.  c  3^.  '*  Ewerwickshire, 
Nicolshyr,  Notingharoshyr,  Northamptonshire  usque  ad  v^atling  strete  sub 
lege  Anglorum  sunt.  Eo  quod  Angli  vocant  hundredum,  supradicta  comitatus 
vocant  wapertergium."  yide  also  Lappenberg.  Geschichte  von  England  (2834),  L 
p.  91.  -Ed.]  [In  Ireland,  the  division  of  Co.  Cork  into  two  Ridings,  is  quite 
modem,  being  due  to  the  4  Geo.  IV.  c.  93.  Cantreds  appear  to  have  existed  in 
Cork,  /.  Hen.  II.  In  Cumberland  anJ  Westmoreland.  Wards  take  the  place  of 
Hundreds.  Sawyer,  Teut.  Sett,  in  Sussex,  doubts  whether  the  Rape  is  older  than 
the  Norman  Conquest.     Cf.  Skeat,  s,  v,  lathe. — C] 
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liTiskm  into  sblres  existed  as  eariy  as  the  end  of  the  7th  century, 
ong  anterior  to  the  time  of  Alfred,  to  whom  their  institution  has 
jeen  populariy  attributed.    In  the  laws  of  Ina  [Ine  36,  sec.  8],  King  of 
the  West  Saxons  (or.  A.D.  690),  provision  is  made  for  the  case  of  a 
ilaintiff  fiuling  to  obtain  justice  from  his  scirmany  or  other  judge :  if 
n  ealdorman  compound  a  felony  it  is  declared  that  he  shall  forfeit 
is  sdrj  and  the  defendant  is  forbidden  secretly  to  withdraw  from 
is  lord  into  another  scir.    As  Wessex  gradually  annexed  the  other 
mgdomsy  these  naturally  fell  into  the  rank  of  shires  ;  or  where  they 
lemselres  had  arisen  from  the  union  of  several  early  settlements, 
/ere  split  up  into  several  shires  on  the  lines  of  the  old  tribal 
ivisions.' 
The  government  of  the  shire  was  administered  concurrently  by  Ornnisadon 
n  ealdorman,  and  the  scir-gerefa^  or  sheriff.    The  Ealdorman  (the  IJiJ,^^!"* 
-rinceps  of  Tacitus  and  the  conies  of  the  Normans)  was  originally  man. 
lected  in  the  general  assembly  of  the  nation  ;  but  there  was  a  con* 
.tant  and  increasing  tendency  to  make  the  office  hereditary  in  certain 
;reat  families.     On  the  annexation  of  an  under-kingdom,  the  ealdor* 
nanship  usually  became  hereditary  in  the  old  royal  house ;  but  in  all 
:ases,  down  to  the  Norman  Conquest,  the  consent  of  the  King  and 
iVitan  was  required  at  each  devolution  of  the  office.     Sometimes 
several  shires  were  administered  by  one  ealdorman,  but  this  arrange- 
ment did  not  involve  an  amalgamation  of  the  separate  organisations 
of  each  shire.    The  Sheriff  (or  as  he  was  termed  after  the  Norman  The  sheriff. 
Conquest,  vice-comes — a  title  apt  to  obscure  his  independence  of  the 
ealdorman)  was  the  special  representative  of  the  Regal  or  central 
authority,  and  as  such  usually  nominated  by  the  King.'    He  was 
judicial  president  of  the  scir-gemoty  or  shiremoot,  executor  of  the  law, 
and  steward  of  the  royal  demesne.'   At  first  the  Sheriff  seems  to  have 

>  On  the  Tuious  origin  of  the  different  historical  shires  or  counties,  see  Palgrave, 
Commonwealth,  p.  xi6;  and  Stubbs,  Const  Hist.  i.  109 — 10,  who  says:  'The 
oonstitutionai  machinery  of  the  shire  represeots  either  the  national  organisation  of 
the  serera]  divisions  created  by  West  Saxon  Conquest :  or  that  of  the  early  settle- 
ments which  united  in  the  Mercian  Kingdom,  as  it  advanced  westward ;  or  the 
rearrangement  by  the  West  Saxon  dynasty  of  the  whole  of  England  on  the  prin- 
ciples already  at  work  in  its  own  shires.'  ^Henry  Adams.  Essajrs  in  Anglo-Saxon 
Law,  p.  19  (quoted  by  Hannis  Taylor),  amves  at  the  conclusion  that :  '  the  state  of 
cfae  seventh  century  became  the  shire  of  the  tenth,  while  the  shire  of  the  seventh 
ceatory  became  the  hundred  of  the  tenth.' — £0.] 

*  '  It  is  probable,  on  eariy  anal<wy.  that  the  gere£%  was  chosen  in  the  folkmoot ; 
bat  there  is  no  proof  that  within  historical  times  this  was  the  case,  although  the 
oonsiitationaiists  of  the  thirteenth  century  attempted  to  assert  it  as  a  right,  and  it 
was  for  a  few  years  conceded  by  the  Crown.' — Stubbs,  Const.  Hist  i.  113. 

•  [The  shenn  was  often  styled  Prcgpositus,  frafutus,  judtx^ihesc  being  merely 
Latinised  forms  of  the  word  m^fsu  *  The  opinion  formerly  current  in  England 
that  the  Shirgor^fa  was  originsiUy  an  elected  popular  officer  has  no  other  founda- 
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exercised  co-ordinate  authority  with  the  Ealdorman,  but  gradnanyi 
the  Civil  administration  became  almost  entirely  concentrated  in  the 
former,  leaving  to  the  latter,  as  his  principal  function,  the  conmiand 
of  the  Military  force  of  the  shire.    Unlike  the  office  of  ealdorman, 
the  sheriffdom,  as  a  rule,  never  became  hereditary.    This  circumstance 
was  productive  of  important  Constitutional  effects  after  the  Normar 
Conquest,  as  the  Kings  found  ready  to  hand  a  machinery  whid 
enabled  them  to  effectually  assert  the  central  authority  in  every  shire 
and  thus  to  check  the  growth  of  local  feudal  jurisdictions. 

Th«  Borgh.  The  burh^  or  town,  was  in  its  origin  '  simply  a  more  strictly  organ 
ised  form  of  the  township.  It  was  probably  in  a  more  defensibl 
position  ;  had  a  ditch  or  mound  instead  of  the  quickset  hedge  or ''tun 
from  which  the  township  took  its  name;  and  as  the  ''tun*  wa; 
originally  the  fenced  homestead  of  the  cultivator,  the  "  burh  "  was  tht 
fortified  house  and  court-yard  of  the  mighty  man — the  king,  the 
magistrate,  or  the  noble/  ^ 

itsorxaoiaa-  Other  burhs  were  gradually  developed  out  of  the  village  township 
or  were  founded  on  the  Folkland.  In  these  the  municipal  authority 
was  similar  to  that  of  the  free  township.  The  chief  magistrate  was  the 
gerefay  in  mercantile  places  the  port-gerefa^  in  others  the  wic-  or  tun- 
gerefoy  who  presided  in  the  burk-gemoi^  or  meeting  of  all  the  firee- 
holders  of  the  burh.  In  the  larger  towns,  which  were  made  up  of  a 
cluster  of  townships  or  lordships,  the  organisation  more  nearly 
resembled  that  of  the  hundred  than  that  of  the  simple  township. 

ilie  GoUcb.  Side  by  side  with  the  town  constitution,  and  to  a  certain  extent 
influencing  its  development,  was  the  organisation  of  the  municipal 
guilds.  The  ancient  municipal  guilds  (so  called  from  gildan^  to  pay 
or  contribute)  were  voluntary  associations  for  ecclesiastical  or  secular 
purposes,  analogous  to  our  modem  clubs.  By  some  the  guilds  have 
been  regarded  as  an  inheritance  from  the  Roman  municipal  constitu- 
tion ;  but  an  uninterrupted  Roman  descent  can  nowhere,  in  England, 
be  traced.  The  similarity  to  be  found  in  the  oldest  municipal  denom- 
inations and  institutions  on  both  sides  of  the  German  Ocean  points 
rather  to  a  common  origin  in  the  ancient  heathen  sacrificial  guilds, 
in  which  the  common  banquet,  '  the  cradle  of  many  a  political 
institution,'  formed  a  leading  feature.'    The  suppression  of  these 

tion  than  the  passage  (Leges  Edward!  Conf.  de  Heretochiis,  c.  3a  a),  "sicut 
et  vicecomites  proviDciarum  et  comitatuum  eli^  debent."  Anglo-Saxon  aooounts 
tsiken  from  statutes,  documents,  and  historians,  all  indicate  a  free  appointment  and 
deposition  of  the  Shirgerdfa  at  the  will  of  the  King." — Gneist.  Const.  Hist.  p.  54, 
note  3. — Ed  J 

^  Stubbs,  Const.  Hist.  i.  9a. 

'  Lappenberg,    England  under  the  Anglo-Saxons,  by  Thorpe,   it    35a    fFor 
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deriFs  guilds  {diojol»gild),  as  they  were  termed  in  the  Christian  laws, 

proving  extremely  difficult,  they  were  for  the  most  part  continued 

4rith  the  substitution  of  Christian  for  heathen  rites.    Some  guilds  had 

'or  their  principal  object  the  mutual  defence  of  their  members  and  the 

ireservation  of  peace  ;  and  by  the  laws  of  Ina  and  Alfred,  in  case  of  The  *  frith 

•omicide  of  or  by  one  of  the  members,  the  guild-brethren  were  to  ^  ' 

hare  in  the  receipt  or  payment  of  the  wergild} 

But  the  form  of  guild  which  exercised  the  most  permanent  and  2!l"*jiJJij 

xtensive  influence  on  the  town  constitution  was  the  merchant-guild,        ' 

^tapwuMnfu  gild^  or  hansa^  to  which  all  the  traders  of  the  town  were, 

s  a  rule,  obliged  to  belong.    At  first  independent  of  the  governing 

ody  of  the  town,  the  merchant-guild  gradually  coalesced  with  it, 

aonopolising  the  rights  which  had  originally  belonged  to  all  the  free 

dhabitants.    But  the  process  was  a  very  slow  one,  and  though  it 

■egan  prior  to  the  Norman  Conquest,  its  principal  development 

roceeded  during  the  two  centuries  following  that  event.    '  In   the 

sign  of  Henry  II.,' says  Bishop  Stubbs,  'there  can  be  little  doubt 

hat  the  possession  of  a  merchant-guild  had  become  the  sign  and 

oken  of  mtmidpal  independence  ;  that  it  was  in  fact,  if  not  in  theory, 

he  governing  body  of  the  town  in  which  it  was  allowed  to  exist.     It 

s  recognised  by  Glanvtll  as  identical  with  the  communa  of  the 

privileged  towns,  the  municipal  corporation  of  the  later  age.'* 

The  City  of  London  has  always  occupied  an  exceptional  position,  T^^P^^ ^ 

and  though  it  has  never  stood  to  the  rest  of  England  in  the  same 

peculiar  relation  as  Paris  to  the  rest  of  France,  it  has  just  claims  to 

be  regarded,  even  in  very  early  times,  as  '  a  member  of  the  political 

system.'* 

the  rise  and  mediaeval  importance  of  guilds,  cf.  Raumer,  Geschichts  der  Hoheo- 
stanfen  (Leipzig.  iSas).  voL  v.  pp.  377 — 380. — Ed.] 

*  In  the  Indicia  Civitaiis  Lundoniae^  drawn  up  under  King  Athelstan  [cir, 
930)  by  the  bishops  and  reeves  belonging  to  London,  and  confirmed  by  the  pledges 
ot  the  '  frith-gegildas,'  is  preserved  a  complete  code  of  a  '  frith-gild  '  of  the  city  of 
London,  with  minute  directions  for  the  pursuit  and  conviction  of  thieves,  the  exact- 
ing of  compensation,  and  the  carrying  out  of  the  dooms  which  Athelstan  and  the 
witan  had  enacted  at  Greatley,  Exeter,  and  Thundersfield. — ^Thorpe,  Anc.  Laws 
and  Inst  ;  Select  Chart.  6c 

*  Const.  Hist.  i.  418.  [Cf.  "  The  Gild-Merchant,"  by  Charles  Cross,  Oxf.  1890: 
Gneist,  Hist  EngL  Const,  p.  294,  p.  xa6  note,  and  p.  436  and  authorities  there 
dted.— Eo.] 

*  Hallam,  MUd.  Ages,  iU.  24  (nth  Edit).  According  to  Roger  Hoveden,  the 
citisefis  of  London,  on  the  death  of  Ethelred  II.. Joined  with  a  pordon  of  the 
nobility  in  raising  Edmund  Ironside  to  the  throne.  They  concurred,  say  the  Saxon 
Chronicle  and  William  of  Malmsbury,  in  the  election  of  Harold  I. ;  and  in  later 
times  ther  took  an  active  part  in  the  civil  war  between  Stephen  and  Matilda.  They 
sided  with  the  barons  m  their  coutesu  with  the  Crown,  and  assisted  in  deposing 
Longchamp,  the  chancellor  and  justiciar  of  Richard  I.  The  mavor  of  London  was 
one  of  the  twenty-five  barons  empowered  to  maintain  the  provisions  of  the  Great 

ter. 

CH.  C 


i8     ,  From  the  Teutonic  Conquest  of  Britain  [Ch. 


of  th«  shire. 


Charter  of 


f^t°!S5!y      Whilst  the  constitution  of  ordinary  towns  resembled  that  of  the 
sofnto^hat  hundred,  the  constitution  of  London  was  analogous  to  that  of  the 
shire.     From  time  immemorial  the  City  has  been  divided  into  wards 
answering  to  the  hundreds  in  the  shire,  each  haying  its  own  wardmot 
answering  to  the  hundred   court,  and  its  elected  ealdorroan.    Th 
chief  municipal   court — the  general  assembly  of  the  citizens — wa 
called  the  Hus-thing^  whence  the  modem  name  Husting,  a  terr 
derived  probably  from  the  Danes,  and  signifying  a  court  or  assembl 
in  a  house  as  distinguished  from  one  held  in  the  open  air.    Side  b 
side  with  the  jurisdiction  of  the  several  wardmotes,  landowners,  hot 
secular  and  ecclesiastical,  possessed  their  exclusive  sokens  or  jurit 
dictions  within  the  city  and  its  outlying  liberties.    These  privat 
sokens  gradually  gave  way  before  the  increasing  power  of  the  citizenf 
but  while  they  existed,  the  inclusion  of  an  aristocratic  element  withi 
the  municipality  doubtless  added  much  to  its  power  and  influence 
until  the  citizens  were  strong  enough  to  hold  their  own  as  a  purel 
commercial  community. 

Towards  the  close  of  the  pre-Norman  period  the  two  chief  officet 
of  the  City  of  London,  the  representatives  of  the  civic  unity  of  th 
various  wards,  townships,  parishes  and  lordships  of  which  it  wa 
theCon"     composed,  were  the  Port-reeve  and  the  Bishop.     It  is  to  these  tw« 
floodon.^      that  the  charter  of  William  the  Conqueror  confirming  to  London  tht 
laws  which  it  had  enjoyed  under  King  Edward  is  addressed  :  '  Willlan 
the  King  greets  William  the  Bishop  and  Gosfrith  the  port-reeve,'  anc 
all  the  burghers  within  London,  French  and  English,  friendly  :  and  ? 
do  you  to  wit  that  I  will  that  ye  twain  be  worthy  of  all  the  law  that  ye 
were  worthy  of  in  King  Edward's  dav.    And  I  will  that  every  child 
be  his  father's  heir  after  his  father's  day  ;  and  1  will  not  endure  that 
any  man  oflfer  any  wrong  to  you.     God  keep  you.' ' 
aJdtJwOTi      ^^®  original  bishoprics  were  conterminous  with  the  limits  of  the 
various  kingdoms  at  the  time  of  the  conversion  to  Christianity ;  but  under 
Archbishop  Theodore  the  dioceses  were  subdivided  on  the  lines  of  the 

>  The  word  fort  in  port-retve  is  the  Latin  *' porta"  (not  porius).  where  the 
markets  were  held,  and  although  used  for  the  dty  genensdly,  seems  to  refer.to  it 
specially  in  its  character  of  a  mart  or  city  of  merchants.  The  port-gerefa  at 
danterbury  had  a  close  connexion  with  the  "  Ceapmanne  g\\d"  ;  and  the  same  was 
probably  the  case  in  I^ndon,  where  there  was  a  cnihten-gild.  the  estates  of  whirh 
were  formed  into  the  ward  of  Portsoken.  From  the  position  assigned  to  the  port- 
reeve  in  this  writ,  which  answers  to  that  given  to  the  sheriff  in  ordinary  writs,  it  may 
be  inferred  that  he  was  a  royal  officer  who  stood  to  the  merchants  of  the  dty  in  the 
relation  in  which  the  bishop'  stood  to  the  clergy  ;  and  if  he  were  also  the  head  of  the 
guild,  his  office  illustrates  very  well  the  combination  of  voluntary  organisation  with 
administrative  machinery  which  marks  the  English  mimidpal  system  from  its 
earliest  days.'~Stubbs,  Const.  Hist.  i.  404,  n. 

*  Mimim.  GUdhallae  Lond.,  Lib.  Custom,  [pp.  25,  247]  ;  Sdect  Charters,  79^ 
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stiU  earlier  tribal  divisions.  As  churches  were  gradually  erected 
throughout  the  country,  the  township,  or,  in  thinly  populated  districts, 
a  cluster  of  small  townships,  naturally  became  in  its  ecclesiastical 
aspect  the  parish  of  a  single  priest  Later  on  the  hundred  became 
he  deanery,  the  shire  the  arch-deaconry,  while  the  whole  consolidated 
Kingdom  formed  the  province  of  the  Metropolitan.^ 

Turning  from  the  divisions  of  the  land  to  those  of  the  people,  we  Raniu  of  the 
ind  at  the  bottom  of  the  social  scale  the  mere  slaves  {theowas^  esnas\  31^^^ 
if  whom,  under  the  name  oiservi^  25,000  are  numbered  in  Domesday 
k>oky  or  nearly  one-eleventh  of  the  registered  population.  These 
vere  of  two  kinds — (i)  hereditary,  consisting  partly  of  the  descendants 
>f  the  conquered  Britons,  partly  of  persons  of  the  common  German 
tock  either  descended  from  the  slaves  of  the  first  colonists  or  from 
reemen  who  had  lost  their  liberty ;  (2)  penal  slaves  {wtte-theowas)^ 
reemen  who  had  been  reduced  to  slavery  on  account  of  crime,  or 
hrough  failure  to  pay  a  wergild^  or  by  voluntary  sale, — the  father 
laving  power  to  sell  his  child  of  seven,  and  a  child  of  thirteen  having 
power  to  sell  himself. 

As    among    the    Germans    of   Tacitus    we    find    the    distinction  Freemen 
between  the  noble   and   common  freeman,  so   among   the  English  ceoris^ 
the  freemen  were  broadly  divided  into  eorls  and  ceorls,  the  modem 
meaning  of  which  may  be  rendered  by  gentle  and  simple,  or  esquire 
and  yeoman. 

The  rank  of  the  eorl  rested  upon  noble  birth,  and  thus  formed  a  Th«  ^f^^ 
perpetual  barrier  between  him  and  the  ceorL    But  in  England,  as  in  bi^^^l^w'^ 
other  Germanic  countries,  a  new  kind  of  nobility  speedily  grew  up —  ^*^.?.*>  . 
nobility  by  military  service  which  in  the  end  superseded  the  nobility  S!^n. 
by  birth.    This  arose  out  of  the  development  of  the  comitatus,  described  The  Comi. 
by  Tacitus,  the  band  of  personal  followers  of  the  King  or  other  leader.  ''^'"' 
These  followers  were  \h^gesiihas  («  companions)  ;  their  leader  was  GttHJL 
^h^  klaford{^  loafgiver),  in  its  modem  form,  Lord,  whose  title  was 
derived  from  his  character  of  giver  of  gifts  in  acknowledgment  of  the 
services  received.     [The  hl&f&ta  «  'loaf-eater,'  or  'comes'  became 
the  gesith.]    The  relation  existing  between  the  lord  and  his  followers 
appears  to  have  gradually  assumed  a  somewhat  lower  type;    the 
gesitk,  or  companion,  became  the  thegn  (>■  servant-) ;  and  the  service  Tk^itu 
of  the  King,  or  other  great  lord,  was  eagerly  sought  by  freemen  as 
well  for  the  social  dignity  as  for  the  material  rewards  which  it  ensured. 

*  Stubbs.  Const.  Hist.  i.  934 — 997. 

*  [*' As  the  King  grevr  in  importance  and  power,  the  companion  or  "^ith"  soon 
dianj^ed  bis  original  title  for  a  new  one,  that  more  clearly  expressed  his  somewhat 
changed  relation.  He  became  the  th€g>t  or  senrant  instead  of  the  companion  of  his 
lord.  — Hannis  Taylor,  Origin  of  EngL  Const,  p.  131.— £d.] 
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We  read  of  the  King's  dish-thegn  {disc'the/rn\  bower-thegn  {bur-ikegny 
and  horse-thegn  or  stallere,^  as  personages  of  high  rank  and  grea^ 
influence  ;  a  feature  in  our  early  institutions  which  has  survived  ti 
the  present  day  in  such  offices  as  those  of  Lord  Chamberlain  (bower 
thegn)  and  Master  of  the  Horse.    Service  to  the  King,  or  some  grea 
lord,  gradually  became  the  only  avenue  to  distinguished  rank.    Th 
word  tke£^  itself  came  to  be  regarded  as  synonymous  with  noble  c 
gentle.    Among  this  nobility  by  service  the  highest  rank  comprise 
the  King's  thegns,  whilst  in  a  lower  class  were  the  thegns  of  Ht 
ealdorman  or  bishop.' 
conun^ioD         '^^  dignity  of  thegn  was  closely  (though  not  inseparably)  connecte 
between        with  the  possession  of   landed    property ;   so   much  so   that  tl: 
imd  owner-    possession  of  a  Certain  quantity  of  land  came  to  be  regarded  as 
fhtp  of  land,  foundation  of  nobility.     The  simple  freeman  who  acquired  five  hid* 
of  land  entered  into  the  ranks  of  the  thegnhood.'    For  the  position  < 
ealdorman  the  possession  of  at  least  forty  hides  was  necessar)'.    Th. 
intimate  connexion  between  social  status  and  the  ownership  of  larg 
landed  estates,  which    has   continued  with  but  slight  modificatio 
down  to  our  own  times,  may  be  traced  even  in  the  original  institution 
of  our  Teutonic  ancestors  :  Agri  ....  quos  inter  se  secundum  digna 
tionem  partiuntur^ 
SSJS  of         "^^  development  of  the  comiiatus^  or  thegnhood,  had  very  impor 
uethegn.     tant  effects.     In  the  original  Teutonic  community,  the  monarchic  anc 
aristocratic  elements  were  subordinate  to  the  democratic  element 
The  growth  of  the  Thegnhood,  working  in  close  alliance  with  the 
Kingly  power,  which  from  motives  of  self-interest  it  was  bound  tc 
support  as  the  source  of  its  own  dignity,  reversed  this  original  rela- 
tion.     Thus  the  aristocratic  and  monarchic  elements  obtained  a 
decided    pre-eminence.      Purely   voluntary   in    its    origin,    service 
rapidly  grew  to  be  universally  compulsory.      It  soon  came  to  be 
regarded  as  a  principle  that  every  freeman,  not  being  a  hlaford^  must 
be  attached  to  some  superior,  to  whom  he  was  bound  by  fealty,  and 
who,  in  return,  was  his  legal  protector  and  the  guarantee  for  his  good 
behaviour.     The  freeman  had  indeed  the  right  of  choosing  the  lord 
to  whom  he  should,  in  technical  language,  commend  himself ;  but  if 

^  The  Staller  {comes  sta^ult)=ithe  Marshal  (from  O.  H.  G.  maraJk,  horse,  and 
sealA,  servant;.     [Thorpe,  n.  to  Lappenberg.  A.-S.  ii.  313.] 

*  See  Kemble,  Saxons  in  England,  i.  ch.  vii.,  '  the  Noble  by  Service.'  [Freeman, 
Norman  Conquest,  vol.  L  6a — Ed.] 

'  [Stubbs.  Const.  Hist.  vol.  i.  p.  152—3  ;  Waitz,  Deutsche  verfassung  Geschidite, 
ii.  262  ;  Creasy,  The  English  Const.,  p.  42  ;  Gneist,  Hist.  Engl.  Const.,  pp.  zo8, 
zcp  and  note. — Eo.] 

*  Tadt.  Germ.  c.  xxvi. 
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e  fiuled  to  do  so,  his  kindred  were  bound  to  present  him  to  the  shire 

onrt  and  name  a  lord  for  him.    The  lordless  man  was  treated  as  a 

ind  of  outlaw,  and  might  be  seized  like  a  robber  by  anyone  who 

let  him.     Having  once  commended  himself  to  some  lord,  the  free- 

lan  was  prohibited  from  exchanging  into  the  service  of  another  lord 

\  another  shire  without  the  consent  of  the  ealdorman  of  the  shire 

iiich  he  was  desirous  of  quitting.    Thus, '  a  new  order  of  things,' 

17s  Kemble,^ '  was  consummated,  in  which  the  honours  and  security 

'  service  became  more  anxiously  desired  than  a  needy  and  unsafe 

eedom  ;  and  the  alods  being  finally  surrendered,  to  be  taken  back   - 

<  benefida^  under  mediate  lords,  the  foundations  of  the  royal  feudal 

-stem  were  securely  laid  on  every  side.' 

In  one  respect  the  absorption  of  Eorldom  into  Thegnhood  had  a  The  Ceortt, 
beialising  effect.    The  ceorl^  who  could  never  become  an  eorl^  might 
samie  a  thegn^  and  so  attain  a  rank  practically  equivalent  to  that  of 
eori.     Thus  the  caste  distinction  of  birth  was  broken  through.    The 
2orl  who  acquired  five   hides   of  land  (about  600  acres),  with  a 
harch  and  mansion  of  his  own,  acquired  also,  as  we  have  seen,  the 
ight  to  thegnhood.     King  Athelstan  extended  the  privilege  to  the 
nerchant  who  in  his  own  vessel  had  made  three  voyages  to  foreign 
larts.    This  last  was  a  remarkable  exception,  in  favour  of  commerce, 
.0  the  general  polity  of  this  period,  in  which  the  possession  of  land 
jras  almost  essential  to  dignity  and  perfect  freedom.    On  the  whole, 
aowever,  the  ceorls  as  a  class  were  probably  depressed  by  the  growth 
of  the  thegpihood.*     As  there  were  degrees  -  among  the  thegns,  so 
among  the  ceorls  there  were  various  grades,  according  to  the  different 
relations  in  which  they  stood  towards  the  hlafords,  under  whom  they 
had  placed  themselves.    Some  had  land,  which  again  varied  greatly 
in  quantity ;   some  were  landless.      The  landless  ceori  indeed  was 
practically  little  better  off  than  the  slave,  except  that  he  might  com- 
mend himself  to  any  lord  he  pleased ;  but  still  all  ceorls  were  free- 
men and  capable  of  becoming  gentlemen.    They  were  *•  law-worthy,' 
and  the  wer  of  the  lowest  ceorl  was  payable  to  his  kindred,  not  to 
the  lord,  to  whom  the  composition  for  the  murder  of  a  slave  would 
have  belonged.    In  the  Domesday  Survey  the  name  of  ceorl  does  not 
occur ;  but  the  class  is  mentioned  under  the  names  of  liberi  homines^ 
socmanniy  villani^  cordarii^  coitarii,  and  cotseti^  indicating  doubtless 
some  peculiarity  of  service  or  tenure.    They  arc  always  distinguished 

>  Sozoas  in  England,  i.  184. 

»  Freeman,  Norman  Conquest,  i.  95-7.  [Gneist,  Hist.  Engl.  Const.,  pp.  75, 
79 ;  and  on  the  whole  question,  vide  pp.  133  uq,  in  Hannis  Taylor,  Origin  of  En^l. 
Const,  and  the  references  cited. — Eo.J 
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from  the  servi  or  serfs  of  the  demesne.  The  socmen  were  probably 
ceorls  who  had  acquired  less  than  five  hides  of  freehold  land.  The> 
may  be  regarded  as  'the  root  of  a  noble  plant,  the  free  soc^' 
tenants,  or  English  yeomanry,  whose  independence  has  stampec 
with  peculiar  features  both  our  constitution  and  our  nationa 
character.'  * 

SaUbmuH.  Above  the  thegns  in  dignity  were  the  Ealdormen.  In  the  primi 
tive  patriarchal  constitution  the  chief  authority  in  each  tribe  seem 
to  have  been  naturally  exercised,  in  times  of  peace,  by  the  eldes 
member.  Hence  the  chief  of  the  tribe  was  emphatically  called  th* 
Ealdorman.  When  the  chiefs  of  the  Teutonic  settlers  assumed  th 
regal  style,  the  title  of  Ealdorman  gradually  became  restricted  in  it 
signification.  From  the  time  of  Egbert  it  denoted  a  magistrate  o 
viceroy  appointed  by  the  King  and  his  Witan,  more  especially  th 
governor  of  a  shire  or  large  district.  Under  the  Danish  King^  \\ 
the  nth  century,  the  title  of  Ealdorman  was  generally  supplanted  b^ 
that  of  Eorl  or  Earl,  as  the  official  title  of  the  governor  of  a  shire  oi 
province.' 

By  this  time  the  word  earl^  in  its  original  signification  of  gentle 
birth,  had  as  we  have  seen,  itself  been  supplanted  by  thegn.  From 
about  the  period  of  the  Norman  Conquest  the  title  of  Ealdorman 
underwent  a  further  restriction,  and  has  survived  to  our  days  only  as 
the  designation  of  city  and  borough  magistrates. 

The  Qergy.  As  the  result  alike  of  their  almost  entire  monopoly  of  learning  and 
of  the  veneration,  not  unmixed  with  superstition,  which  the  sacerdotal 
character  inspired  in  the  laity,  the  clergy,  as  a  class,  held  a  very  high 
political  and  social  status.'  The  poorest  priest  ranked  as  a  mass- 
thegn  ;  the  Bishop  was  on  a  par  with  the  Ealdorman  and  presided 

^  Hallam,  Midd.  Ages,  ii.  [374^. 

*  The  title  of  eorl  occurs  early  in  the  laws  of  the  Kentish  kings  (Laws  of  Ethel- 
bert,  xiii.,  xiv.),  and  was  probably  of  Jutish  origin,  but  its  use  as  a  substitute  for 
ealdorman  was  borrowed  from  the  Danish /ar/. 

[In  Scotland,  the  title  of  Earl  was  no  doubt  of  Scandinavian  origin,  and  was 
accepted  as  the  equivalent  of  the  Celtic  maormor  (or  mormaer,  as  Skene  writes  it). 
The  Latin  form  was  in  each  case  Conus.  The  Seven  Earls  appear  for  several 
centuries  to  have  been  a  sort  of  Constitutional  body  in  the  Scoto-Pictish  kingdom. 
See  E.  W.  Robertson*  Scotland  under  her  i£arly  Kings,  and  Skene,  Celtic  Scot* 
land.— C] 

'  Lappenberg  (England  under  the  Anglo-Saxons,  by  Thorpe,  ii.  p.  332)  suggests, 
as  a  further  explanation -of  the  high  position  of  the  Christian  priesthood,  the  account 
given  by  Tacitus  of  the  vast  influence  in  secular  affairs  possessed  by  the  Pagan 
German  priesthood,  in  whom  exclusively  resided  the  power  of  life  and  death. 
'Such  a  primitive  influence  tended,  no  doubt,  greatly  to  facilitate  the  domination  of 
the  Roman  papal  church,  and  a  part  of  their  jurisdiction,  the  ordeals  or  so-called 
judgments  of  God,  may  have  had  their  origin  in  the  legal  usages  of  the  heathen 
priests. 
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him  in  the  shire-moot,  and  the  Archbishop  was  never  valued,  in 
the  eye  of  the  law,  at  less  than  an  Atheling,  or  member  of  the  King*s 
^rnily.  Whilst  all  laymen,  even  of  the  highest  rank,  were  bound  to 
ind  a  number  of  compurgators  in  addition  to  their  own  oath,  in  order 
x>  dear  themselves  from  a  charge,  the  simple  oath  of  a  priest  was 
iccepted  as  sufficient.  The  Archbishop,  like  the  King,  merely  gave 
lis  word,  without  an  oath.  In  every  great  Council  the  prelates  appear 
o  have  taken  a  prominent  part,  Church  and  State  working  together 
Q  the  closest  alliance ;  while  for  purely  Church  niatters,  the  clergy, 
TOm  an  early  period,  had  their  own  Synods. 

At  the  head  of  the  nation  was  its  elected  chief  and  representative,  ^***  *^'' 
he  Cyning  or  King.^    At  the  period  of  which  we  are  now  treating,  Limited 
lie    English  kingship  was   in  a   transition   stage  between  the  old  of  English 
Teutonic  type  and  the  later  mediaeval  type,  into  which  it  developed  k»"k**»»p- 
n  the  reign  of  Henry  II.    The  people  were  still  the  source  of  power, 
md  the  King  was  their  minister,  not  their  master.    The  Royal  power 
was  sttictly  limited  by  that  of  the  Witan  or  National  Council,  which, 
diough  not  a  representative  assembly  in  the  modem  acceptation  of 
the  word,  stood  in  relation  to  the  King  as  the  representative  of  the 
people.    All  the  laws  of  the  kings  express  the  assent  of  this  council, 
and  there  are  even  instances  of  Royal  grants  of  public  land  made 
without  its  concurrence,  being  revoked.    With  the  extension  of  the  Gradual 
national  territory  and  the  growth  of  the  thegnhood,  the  personal  Rovai  power 
dignity  and  power  of  royalty  gradually  but  steadily  increased.    The  *°**  <i»«n»ty- 
King  became  the  personal  lord  as  well  as  the  chief  and  representative 
of  his  people.     From  the  time  of  Athelstan  the  kings  began  to  assume  Assumption 
Imperial  titles,  with  which  the  extensive  European  connections  of  that  Sti^*^"*^ 
sovereign  had  doubtless  rendered  them  familiar.'    These  titles  were 
probably  not  mere  grandiloquent  sounds,  but  were  intended  to  pro- 

'  The  meaniog  of  the  word  cyning  or  king,  has  been  explained  [by  some  writers] 
as  '  child  of  the  race,'  from  r^srace  or  kin,  and  ing,  the  well-known  patronymic. 
(Alleo,  Royal  Pcerog.  p.  176;  Frteman,  Norm.  Conq.  i.  82.)  In  the  Rigsmal, 
where  *  Kon  *  is  the  son  of  *  Jari.'  the  historical  development  of  the  King  from  the 
Earl  seems  to  be  hinted  at.  Max  MtUIer  (Lectures  on  the  Science  of  Language,  ii. 
9B3.  384),  decides  that  '  the  old  Norse  konr  and  ktmungr,  the  old  High  German 
ekuninc^  and  the  Anglo-Saxon  cyning,  were  common  Aryan  words,  not  formed  out 
of  German  materials,  and  therefore  not  to  be  explained  as  regular  German  deriva- 
tives. ...  It  corresponds  with  the  Sanscrit  gantLka.  ...  It  simply  meant  father 
of  a  family.'  '  But.'  as  observed  by  Bishop  Stubbs  (Const.  Hist.  i.  140),  *  the  Anglo- 
^xoas  probably  connected  the  cyning  with  the  <x»  more  closely  than  scientific 
etymology  would  permit' 

'  Five  of  Athelstan's  sisters  were  married  to  foreigners  :  (i)  Eadgifu,  to  Charles 
the  Simple,  the  titular  Carolingian  King  of  the  West  Franks  ;  (a)  J£adhild.  to  Hugh 
the  Great,  founder  of  the  house  of  Capet ;  (3)  Eadgyth,  to  the  Emperor  Otho  I.  ; 
U)  Eadgifu.  to  Louis.  Kin^  of  Aries  ;  and  (5)  ^if^itu,  to  the  head  of  the  hpuse  ot 
Montmorency. 
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claim  the  Imperial  character  of  the  sway  which  the  King  of  the 
English  asserted  over  the  inhabitants  of  the  whole  island,  and  his 
independence  of  any  external  potentate.^  In  his  Imperial  diaracter, 
as  overlord;  the  king  called  himself  rex^  imperaior,  casere^  basileus, 
totius  Brit€tnniae  or  totius  Albionis;  but  in  his  Regal  character  he  is 
still  king  of  the  people,  not  lord  of  the  soil — rex  Anglorum^  not  rex 
Royal  piw>-  AttgUcu,^  The  prerogatives  and  immunities  of  the  King  were  exten- 
Imnu^ttes.  sive.  Like  every  other  individual,  he  had  originally  a  wer-gild^  01 
fixed  price  for  his  life  ;  but  Alfred  made  plotting  against  the  King's 
life  '  death-worthy.'  He  was  entitled  to  maintenance  for  himself  and 
retinue  in  public  progresses  ;  to  all  treasure-trove,  wrecks,  tolls,  the 
profits  of  markets,  mines,  and  salt-works,  and  to  the  forfeited  posses- 
sions of  outlaws.  A  u'itey  or  fine,  was  also  payable  to  him,  on  ever> 
breach  of  the  law,  in  addition  to  the  compensation  {boi)  due  to  the 
person  injured.  The  breach  of  the  King's  frith  or.  peace,  and  the 
violation  of  his  mundf  or  special  security  granted  to  any  one,  were 
severely  punished.  He  alone  had  sac^  or  jurisdiction,  over  persons  of 
the  highest  rank.  Together  with  the  duty  of  executing  justice  in  the 
last  resort  he  possessed  the  prerogative  of  mercy.  He  was  commander- 
in-chief  of  the  national  host  {fyrd)y  and  might  accept  of  money  com* 
positions  in  lieu  of  personal  service.  With  regard  to  certain  classes 
of  offences  he  was  even  clothed  with  an  arbitrary  jurisdiction,  and 
might  either  slay,  fine,  imprison,  or  banish  the  culprits,  at  his  own 
pleasure. 
The  Queen.  The  consort  of  the  king,  in  accordance  with  the  high  respect  in 
which  women  were  held  by  the  Germans,  seems  to  have  occupied  a 
very  exalted  position.  She  was  styled  emphatically  '  the  wife '  (cwen) 
and  lady  {hlcefdige).  Her  privileges  and  possessions  were  probably 
considerable,  although  we  have  but  few  specific  details  concerning 
them.  The  crimes  of  Edburga,  who  poisoned  her  husband  King 
Brihtric,  caused  the  West  Saxons,  for  a  considerable  period,  to  with- 
hold from  the  King's  wife  the  name  and  authority  of  queen.  In  856 
Ethelwulf  gave  deep  offence  to  his  people  by  causing  his  second  wife, 

^  [This  may  be  partly  true,  but  the  titles  of  Imperial  import  used  in  charters  of 
the  later  West  Ssixon  Kings  have  very  much  the  ring  of  the  clerkly  style  of  a 
Chancery  following  Roman  and  Byzantine  models.  They  would,  of  course,  be  at 
once  explained,  if  they  could  be  proved  to  be  an  inheritance  from  the  Roman 
dominion  in  Britain. — C] 

*  On  the  Imperial  character  of  the  early  English  kings,  see  Palgrave,  Eng.  Com- 
monwealth, pp.  627,  cccxlii-cccxliv.  ;  and  Freeman,  Norman  Conq.  L  248. 

*  The  original  signification  of  '  niund  '  is  hand.  It  specially  denoted  the  power 
of  the  head  of  the  family  over  his  wife,  children,  and  slaves,  in  which  sense  u  may 
be  compared  with  the  similar  use  of  manus  in  the  ancient  legal  phraseology  of  the 
Romans.  fStratmann,  Diet.  O.  Eng.  Lang.,  3rd  ed.  1878,  x.  v.,  gives  the  mean- 
ings, mound,  palm,  protection.— C.J 
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Judith,  to  be  crowned ;  but  from  the  date  of  Edgar's  second  marriage 
with  Elfrida,  in  965,  the  rank  of  queen  appears  to  have  been  restored. 
Emma,  wife  and  Queen  of  Ethdred  II.,  seems  to  have  held  the  city 
of  Exeter  as  her  peculiar  property,  and  to  have  governed  it  by  her 
own  officers.  In  Mercia  and  East-Anglia  the  queen- consort  was 
entitled  to  the  payment  of  an  extra  tenth,  called  aurum  reginae 
^gnrsuma),  or  queen-gold,  on  every  fine  or  oblation  of  more  than  ten 
marks  paid  to  the  king.  This  ancient  due  was  claimed  so  late  as  the 
time  of  Charles  the  First,  by  Queen  Henrietta  Maria. ^ 

The  sons  and  brothers  of  the  King  were  distinguished  by  the  title  Xuieitpgs. 
of  Athdings.  The  word  Atheling,  like  Eorl,  originally  denoted  noble 
birth  simply;  but,  as  the  Royal  House  of  Wessex  rose  to  pre- 
eminence, and  the  other  Royal  houses  and  the  nobles  generally  were 
thereby  reduced  to  a  relatively  lower  grade,  it  became  restricted  to 
the  near  kindred  of  the  national  King.  The  more  remote  members 
of  the  Royal  house  fell  into  the  ranks  of  the  ordinary  nobility  without 
any  distinctive  appellation,  on  the  same  principle  as  [that  by  which] 
the  descendant  of  an  English  nobleman  at  the  present  day,  if  not  heir 
to  the  ancestral  title,  bears,  in  the  third  generation,  no  external  sign 
of  his  noble  relationship.  The  Athelings  ranked  above  the  rest  of  the 
nobility ;  the  penalty  for  a  violation  of  their  rights  being  generally 
fixed  at  one-half  of  that  payable  for  a  similar  offence  against  the 
King. 

The  Supreme  Council  of  the  nation,  the  representative  of  the  Teu-  The  Witena- 
tonic  national  assembly  described  by  Tacitus,  and  the  progenitor  of  supreme 
our  own  Parliament,  was  the  Witenagemot^  or  Meeting  of  the  Wise.      [hJ*SSi<^. 

Concerning  the  constitution  of  this  assembly,  there  exists  consider-  j^  constitu- 
able  difference  of  opinion.    It  is  admitted  that  in  the  local  gemots  tioo- 
every  freeman  had  a  right  to  attend.     In  the  gemot  of  his  own  mark 
or  township — whose  modem  representative  is  the  parish  vestry — every 
Teutonic  fireeman  was  entitled  to  a  voice.    So  every  freeman,  whether 
eorl  or  ceorl,  had  a  voice  in  the  folkmoot  of  the  shire,  the  shire-moot 
or  county  court  of  later  times.    But  here  the  divergence  makes  itself 
manifest.    According  to  one  view  *  every  freeman  had  also  the  right 
to  attend  the  National  Assembly,  although  this  right  had  practically 
gone  out  of  use  at  an  early  period.    The  IVitenagemot  was  *  demo- . 
cratic  in  an  dent  theory,  aristocratic  in  ordinary  practice,'  a  view 

^  Lappenberg,  A-S.  iL  310,  ^11.  On  '  Queen '  and  '  Lady,'  see  Freeman, 
Norm.  Conq.  iv.  768;  Appendix  X.  [Su^tmann,  O,  E.  Diet.,  simply  explains 
g^trsuwu  as  treasure.  Morgan,  Eng.  under  Norm,,  p.  47,  cites  Little  Domesday, 
353,  to  shew  that  wherever  the  return  for  land  was  in  gold  or  silver,  it  was  called 
gtrsum.    Tht gersuma  is  also  familiar  in  mediaeval  charters  of  lands. -^'.j 

*  Freeman,  Norm.  Conq.  L  107. 
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which,  to  a  certain  extent,  is  supported  by  the  high  authority  of 
Kemble.^  According  to  another  view'  the  central  assembly  was  never 
formed  on  the  model  of  the  lower  courts  as  the  folkmoot  of  the  whole 
nation,  the  ordinary  freemen  never  rising  higher  than  their  respective 
shiremoots  ;  but  yet,  constructively,  the  Witenagemot  represented  the 
whole  people,  whose  rights,  as  against  the  King,  were  all  vested  in 
this  assembly. 

Whatever  may  have  been  its  theoretical  constitution,  there  is  no 
doubt  that  practically  it  was  an  aristocratic  body.  Its  members  were 
the  King,  the  Ealdormen,  or  governors  of  shires,  the  king's  thegns, 
the  Bishops,  Abbots,  and  generally  the  principes  and  sapientes  of  the 
kingdom.  Sapientes  a  witan  »  wise  men,  was  the  common  title  of 
those  who  attended  it.  The  lesser  thegns,  if  entitled  to  be  present, 
did  not,  probably,  attend  in  any  numbers,  so  that  the  assembly  can 
never  have  been  very  large.  '  The  largest  amount  of  signatures,'  says 
Kemble,  *  which  I  have  yet  observed  is  io6,  but  numbers  varying  from 
90  to  loo  are  not  uncommon,  especially  after  the  consolidation  of  the 
monarchy.  In  earlier  times,  and  smaller  kingdoms,  the  numbers 
must  have  been  much  less.  .  .  Other  meetings,  which  were  rather 
in  the  nature  of  conventions,  and  were  held  in  the  presence  of  armies, 
may  have  been  much  more  numerous  and  tumultuary, — ^much  more 
like  the  ancient  armed  folkmoot  on  the  famous  day  which  put  an  end 
to  the  Merwingian  dynasty  among  the  Franks.  Such,  perhaps,  was 
the  gemot  which,  after  Eddmund  Irensfda's  death,  elected  Cnut  sole 
king  of  England,  or  that  in  which  Earl  Godwine  and  his  family  were 
outlawed.' ' 

Although  the  Witenagemot  was  not  a  Representative  body  in  the 
modem  sense,  it  was  unquestionably  looked  upon  as  representing 
the  whole  people  and  consequently  the  national  will.*    The  ancient 

*  Kemble  (Saxons,  ii.  239,  240),  after  quoting  from  charteri  expressions  which 
would  seem  to  imply  the  presence  and  consent  of  the  mass  of  the  people  in  the 
national  assembly,  remarks  :  '  Whether  expressions  of  this  kind  were  intended  to 
denote  the  actual  presence  of  the  people  on  the  spot  ;  or  whether  populus  is  used 
in  a  strict  and  technical  sense — that  sense  which  is  confined  to  those  who  enjoy  the 
full  franchise,  those  who  form  part  of  the  voAiVcu^—or  finally,  whether  the  as- 
sembly of  the  witan  making  laws  is  considered  to  represent  in  our  modem  form 
an  assembly  of  the  whole  people,  it  is  clear  that  the  power  0/ self-gwemment  is 
recognized  in  the  latter, 

«  Stubbs,  Select  Chart.,  Introductory  Sketch,  10,  11 ;  and  Const  Hist.  i.  1x9— 
137. 

*  Kemble,  Saxons  in  England,  ii.  aoo,  201,  n. 

*  In  a  charter  of  Athclstan,  in  931,  the  act  is  said  to  have  been  confirmed  'tota 
plebis  generalitate  ovante  '  ;  and  the  act  of  a  similar  meeting  at  Winchester  in  934. 
which  was  attended  by  the  King,  four  Welsh  Princes,  two  archbishops,  seventeen 
bishops,  four  abbots,  twelve  dukes,  and  fifty-two  thegns.  making  a  total  of  ninety- 

two  persons,  is  described  as  being  executed  '  tota  popuU  generalitate*' Kemble, 

Sax,  ii.  199.    [Cf,  Cod^  Dip,,  Nqs.  1103.  364.--C,] 
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principle  of  representation^  after  a  period  of  obscuration,  was  restored 
in  another  shape  by  De  Montfort  and  Edward  I.,  in  the  13th 
centnry. 

The  powers  of  the  Witenagemot  were  most  extensive,  greater  even  its  powers. 
than  those  of  the  modem  Parliament 

(i)  It  had  the  power  of  deposing  the  King  for  misgovemment.'  S*£*"kS« 
So  great  a  step  would  obviously  only  be  taken  at  rare  intervals.  In 
Northumbria,  indeed,  the  deposition  of  Kings,  with  more  or  less  of 
violence  and  bloodshed,  is  extraordinarily  frequent ;  but  two  only, 
Ethdwald  (probably)  in  765,  and  Alcred  (certainly)  in  774,  can  be 
said  to  have  been  regularly  deposed  by  the  Witenagemot'  In  the 
Royal  line  of  the  West  Saxons,  which  grew  into  the  Royal  line  of  the 
English,  there  were  altogether  three  instances  of  deposition  by  the 
Witan  before  the  Norman  Conquest  In  755,  Sigebert  of  Wessex  was 
depiosed  by  the  Witan,  and  Cynewulf,  his  kinsman,  elected  in  his 
steui.'  Ethelred  II.  was  in  like  manner  practically  deposed  in  1013, 
and  again  restored  in  1014;*  and  in  1037  Harthacnut  (who  bad 
reigned  as  King  of  the  West  Saxons,  while  his  brother  Harold  reigned 
to  the  north  of  the  Thames,  probably  with  a  supremacy  over  the  whole 
kingdom,  was  deposed  in  Wessex  and  Harold  chosen  King  over  all 
England.*  Since  the  Norman  Conquest,  the  deposing  power  has  been 
three  times  exercised  by  the  National  Parliament,  in  the  cases  of 
Edward  11.  in  1327,  Richard  II.  in  1399,  and  James  IL  in  1688.* 

(2)  The  Witenagemot  had  the  power  of  electing  the  King.    All  the  Election  ol 
old  Teutonic  Kingdoms  were  elective  ;  but  in  every  kingdom  there    "***" 
was  a  Royal  family,  out  of  which  the  Witan  had  the  right  to  elect  the 
most  competent  member  to  discharge  the  functions  of  king.    The 

^  Ketnbfe,  Saxons,  ii.  319. 

*  Alcred,  *  consilio  et  consensu  suonim  omnium,  regiae  familiae  ac  principum 
desdmtus  sodetate.  exilio  imperii  mutavit  majestatem.'  Sim.  Dun.  ann.  774.  Of 
fifteen  Kings  of  Northumbria  in  the  8th  century,  thineen  ended  their  reigns  by 
extraordinary  means.    See  the  list  in  Stubbs,  Const.  Hist.  i.  137. 

*  Chron.  AngL-Sax.  ann.  755 ;  Flor.  Wigom.  ann.  755  ;  and  Kemble,  Saxons, 
ii.  2x9. 

*  flor.  Wig.  ann.  X013,  1014 ;  Chron.  Angl.-Sax.  1014.  The  ealdormen  of 
Wessex  and  all  the  th^ns  of  the  West  came  to  Swend  at  Bath  and  submitted  to 
him,  giving  hostages.  '  Putting  the  language  of  the  different  accounts  together. '  says 
Freeman  (Norm.  Conq.  i.  396), '  there  can  be  little  doubt  that  this  was.  or  professed 
to  be,  a  formal  act  of  the  witan  of  We»sex,  deposing  Ethelred  and  raising  Swend 
to  the  throne.' 

*  Chron.  A.-Sax.  ann.  1037  (Earle,  p.  x66). 

*  Infra,  Chap.  vi.  Henry  VI.  was  not,  strictly  speaking,  deposed  by  Parliament. 
When  Richard.  Duke  of  York,  claimed  the  throne,  a  parliamentary  compromise 
was  oome  to 'between  them  :  and  Henry,  who  was  looked  upon  by  tfie  Yorkists  as 
having  broken  this  compromise,  was  ultimately  set  aside  by  a  purely  partisan 
a«smbly.  Charles  I.  was  never  deposed,  but  tried  and  executed  deing  king,  [for 
which,  and  for  the  deposing  power,  cf.  Freeman,  Norm,  Conq,  i.  114— 115]. 
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eldest  son  of  the  last  long,  if  of  full  age  and  not  manifestly  incompe- 
tent, was  usually  chosen  to  succeed  his  ^ther.    But  at  a  period  when 
the  personal  character  and  military  prowess  of  the  King  were  of  the 
utmost  importance,  minorities  were  too  dangerous  to  be  endured. 
Thus  Ethelred  I.,  in  866,  was  chosen  in  preference  to  the  issue  of  his 
elder  brother  ;   and  at  his  own  death  in  871,  leaving  only  young 
children,  was  himself  succeeded  by  his  younger  brother  Alfred.    King 
Athelstan,  again,  though  reputed  illegitimate,  was  preferred  in  925  to 
the  younger  but  legitimate  sons  of  Edward  the  Elder.^    In  946,  Edwy, 
son  of  Edmund,  was  passed  by  in  favour  of  his  uncle  Edred  ;  but  on 
Edred's  death  in  955  was  elected  to  the  exclusion  of  that  Ving*s  issue. 
In  1042,  Edward  the  Confessor  was  chosen  in  preference  to  the  absent 
son  of  his  elder  brother  Edmund  Ironside*    Finally,  in  1066,  the  whole 
Royal  house  was  passed  by,  and  Earl  Harold,  the  most  able  general 
and  statesman  of  his  time,  was  elected  King.    The  race  of  Cerdic  had 
once  before  been  passed  by,  when,  in  1017,  Cnut  was  chosen  King ; 
but  this  election,  though  good  in  form,  was  made  under  duress.    A 
certain  preference  seems  to  have  been  given  to  the  issue  bom  after 
the  accession  of  the  father  to  the  throne — the  porphyrogeniii^  sons 
bom  in  the  purple  ;  and  a  certain  preference  was  also  acquired  by  the 
recommendation  of  the  last  king  :  thus  Edgar  recommended  his  son 
Edward  to  the  Witan,  and  Edward  the  Confessor  recommended  Earl 
Harold.'    But  on  every  fresh  accession  ^  the  great  compact  between 
the  king  and  the  people  was  literally,  as  well  as  symbolically,  renewed, 
and  the  technical  expression  for  ascending  the  throne  is,  being  **  gecoren 
and  dhafen  t6  cyninge,''  elected  and  raised  to  be  king ;  where  the 
dhafen  refers  to  the  old  Teutonic  custom  of  what  we  still  at  election 
times  call  chairing  the  successful  candidate ;  and  the  gecoren  denotes 
the  positive  and  foregone  conclusion  of  a  real  election.' ' 
Th«.witan        (2)  The  Witenagemot  had  a  direct  share  in  every  act  of  government 
!n  every  act   In  Conjunction  with  the  King,  the  Witan  enaaed  laws  and  levied 
jj^]^""     taxes  for  the  public  service  ;  made  alliances  and  treaties  of  peace  ; 
raised  land  and  sea  forces  when  occasion  demanded  ;  made  grants  of 
folkland  ;  appointed  and  deposed  the  bishops,  ealdormen  of  shires, 
and  other  great  officers  of  Church  and  State  ;  adjudged  the  lands  of 
offenders  and  intestates  dying  without  heirs  to  be  forfeit  to  the  king ; 
and  authorised  the  enforcement  of  Ecclesiastical  decrees.    Lastly,  the 

^  Illegitimacy,  however,  says  Kemble,  '  was  not  considered  a  valid  ground  of 
objection  among  the  Anglo-Saxons,  if  the  personal  qualities  of  the  prince  were  such 
as  to  recommend  him.' — Saxons  in  England,  ii.  37,  n. 

'  See  Freeman.  Norm.  Conq.  i.  xz8. 

'  Kemble,  Saxons  in  England,  ii.  2x5. 
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Witaa  acted  from  time  to  time  as  a  Supreme  Court  of  Justice,  both  in 
dvil  and  criminal  causes.* 

But  although  the  powers  of  the  Witan  were  so  extensive,  the  active  These  exten. 
exercise  of  them  varied  greatly  with  the  personal  character  and  noTinnuS^ 
mfluence  of  each  occupant  of  the  throne.    Strong  kings,  like  Alfred  ^^y  «x«ted : 
and  Athelstan,  were  able,  by  the  legitimate  exercise  of  personal 
influence,  to  lead  the  Witan  in  whatever  direction  they  pleased,  and 
thus  to  attain  the  practical  enjoyment  of  supreme  power.    Towards 
the  dose  of  the  pre* Norman  period,  many  of  the  powers  which  had 
been  originally  shared  by  the  King  and  the  Witan,  were  in  fact 
exercised  by  the  King  alone  ;  but  in  the  two  cardinal  matters  of  legis-  «xoeot  ia 
lation  and  the  imposition  of  extraordinary  taxation,  the  right  of  the  ^^uxatSo. 
Witan  to  give  counsel  and  consent  was  at  all  times  recognised. 

The  great  original  principle  of  the  English  Judicial  system  was  Judicial 
that  of  trial  in  local  courts  popularly  constituted,  or  as  it  was  termed  '3^***°^ 
in  later  times,  ixiaX  fer  fiaiSy  in  the  presence  of  the  country,  as  opposed 
to  a  distant  and  unknown  tribunal.  This  was  at  once  an  evidence  of 
freedom  and  the  surest  guarantee  for  its  permanence.  But  before 
describing  the  different  local  courts  it  is  necessary  to  notice,  shortly, 
the  principle  of  pledges,  by  which  provision  was  made  that  every  man 
should  be  either  personally  forthcoming,  or  have  some  representative 
bound  to  answer  for  him,  in  every  case  of  litigation. 


^  See  Kemble,  Saxons  in  England,  iL  304-240,  where  numerous  examples  will  KtmbUs 
be  found  of  the  exercise  by  the  Witan  of  all  the  powers  enumerated  in  the  text.  ^/*f*f  f* 
These  powers  were  grouped  by  him  into  the  foUowmg  twelve  canons  :  fttT"*^ 

L  *  First,  and  in  general,  they  possessed  a  consultative  voice,  and   right  to  ^//|^ 

consider  every  public  act,  which  could  be  authorised  by  the  King. 
iL  The  Witan  deliberated  upon  the  making  of  new  laws  which  were  to  be 
added  to  the  existing  folcriht,  and  which  were  then  promulgated  by 
their  own  and  the  King's  authority. 
QL  The  Witan  had  the  power  of  making  alliances  and  treaties  of  peace,  and  of 

settling  their  terms. 
tv.  The  Witan  had  the  power  of  electing  the  King. 
▼.  The  Witan  had  the  power  to  depose  the  King,  if  his  government  was  not 

conducted  for  the  benefit  of  his  people. 
tL  The  King  and  the  Witan  had  power  to  appoint  to  vacant  sees. 
viL  Thev  had  also  power  to  regulate  ecclesiastical  matters,  appoint  feasts  and 
fesdvals,  and  dedde  upon  the  levy  and  expenditure  of  ecdesiasdcal 


viiL  Tbe  King  and  the  Witan  bad  power  to  levy  taxes  for  the  public  service. 
iz.  The  King  and  his  Witan  had  power  to  raise  land  and  sea  forces,  when 

occsision  d^wmTwIfrtfi 
X.  The   V^tan  possessed  the  power  of  recommending,  assenting   to,   and 

guaranteeing  grants  of  lands,  and  of  permitting  the  conversion  of  folc- 

Gmd  into  b&land,  and  vict  versd. 
xL  The  Witan  possessed  the  power  of  adjudging  the  lands  of  offenders  and 

intestates  to  be  forfeit  to  the  King. 
xiL  Lastly,  the  Witan  acted  as  a  Supreme  Court  of  Justice,  both  in  dvil  and 
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hork^  or 
Frtutk' 


RespoMibi- 
licy  of  the 
Hjaford  for 
his  dcpen* 
dents. 


Courts  of  the 
Hundred 
and  the 
Shire. 

The  Hun- 
dred*u&oot. 


A  collective  responsibility  for  producing  an  offender  appears 
originally  to  have  lain  upon  the  magth  or  community  of  the  kindred  ;  ^ 
it  then  devolved  upon  the  voluntary  associations  called  guilds  :  and 
later  on  the  guild  was  superseded  by  the  local  responsibility  of  the 
tithing^  the  exact  nature  of  which  is  doubtful,  but  which  seems  to  have 
been  a  personal  and  territorial  subdivision  of  the  hundred  practically 
identicad  with  the  township.  Eventually,  though  probably  not  much 
earlier  than  the  Norman  Conquest,  for  the  local  tithing  was  substi- 
tuted the  personal  collective  Fritkborhy  or  Frankpledge.  Every 
freeman,  not  being  a  hlaford,  was  bound  to  be  enrolled  in  a  frith-borh, 
or  tenmannetaU  as  it  was  called  in  the  North  ;  that  is,  an  association 
of  ten  men  who  formed  a  perpetual  collective  bail  for  the  appearance 
of  any  one  of  their  number  when  required  to  answer  in  a  court  of  law. 
Each  association  had  its  head-man,  the  dorhs-ecddar,  or  frith-borge- 
heady  who  was  also  called  the  tithing-mait,  as  the  body  of  ten  was  also 
called  the  tithing.  If  an  accused  member  appeared  and  was  con- 
demned, he  had  to  make  reparation  by  his  own  property  or  by  personal 
punishment  ;  but  if  he  fled  from  justice,  the  other  members  of  the 
tithing,  in  default  of  exculpating  themselves  from  all  share  in  his 
crime  or  escape,  were  pecuniarily  liable  for  the  penalty. 

Side  by  side  with  the  collective  responsibility  of  the  local  community 
or  of  the  personal  association,  was  the  individual  responsibility  of  the 
hlaford  for  his  men.  By  a  law  of  Athelstan,  every  landless  man  was 
to  have  a  lord  to  answer  for  his  appearance ;  and  by  an  ordinance  of 
King  Edgar  it  was  enacted :  '  Let  every  man  so  order  that  he  have  a 
"  borh  *'  [surety] ;  and  let  the  "  borh  "  then  bring  and  hold  him  to 
every  justice ;  and  if  any  one  then  do  wrong  and  run  away,  let  the 
^  borh  "  bear  that  which  he  ought  to  bear.  But  if  it  be  a  thief,  and  if 
he  can  get  hold  of  him  within  twelve  months,  let  him  deliver  him  up 
to  justice,  and  let  be  rendered  unto  him  what  he  before  had  paid.' ' 

The  two  principal  local  courts  were  those  of  the  hundred  and  the 
shire.  The  Hundred  court  was  held  once  a  month,  under  the  presi- 
dency of  the  hundred-man,  or  hundreds-ealdor.'  The  judges  of  the 
court  were  originally  the  whole  body  of  freeholders  within  the 
hundred  ;  but,  probably  from  motives  of  convenience,  it  soon  became 
the  custom  to  delegate  the  judicial  powers  of  the  whole  body  of  suitors 

^  Schmid  notes,  however  (Ges.  d.  A. -Sachs.),  that  the  wife  did  not  enter  her 
husband's  msegth  on  marriage,  but  remained  in  her  own,  and  her  kindred  alone 
made  compensation. 

'  Edgar's  Ordinance  of  the  Hundred,  cap.  t.  On  the  origin  and  nature  of  the 
Tithing  and  the  Frithbork  or  Frankpledge— the  subject  of  a  great  literature —see 
Stubbs,  Sel.  Chart.  68,  and  Const.  Hist  L  86-88. 

»  Supra,  p.  14. 
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to  a  representative  committee,  generally  twelve  or  some  multiple  of 
twelve  in  number,  and  either  chosen  for  the  occasion  or  permanently 
appointed.  The  Court  of  the  Hundred  exercised  jurisdiction  both 
d\nl  and  criminal,  voluntar}"  and  contentious  ;  and  litigants  were 
bound  to  seek  justice  in  this  court  before  applying  to  a  higher  tribunal. 
As  the  King  was  entitled  to  a  wite,  or  fine,  for  every  offence,  his  reeve 
was  accustomed  to  attend  the  court  twice  in  each  year.  On  the  in- 
stitution of  the  frithborh  or  frankpledge,  the  hundred  court,  on  the  two 
yearly  occasions  when  it  was  attended  by  the  reeve,  undertook  the 
duty  of  seeing  that  every  man  was  regularly  enrolled  in  his  tithing,  a 
practice  which  continued  long  after  the  Norman  Conquest  as  the 
SherifTs  Toum,  or  Leet,  and  View  of  Frankpledge. 

From  an  early  period  certain  districts  within  the  hundred  were  Private 
detached  from  its  jurisdiction  and  subjected  to  the  socn  of  the  Church  J"ri«liction«. 
or  of  the  secular  hlafords  to  whom  they  belonged.  Such  districts 
fonned  private  Jrancliises  or  liberties^  and  the  name  *  sithesocnay  by 
which  they  were  sometimes  denoted,  points  to  their  origin  in  grants 
made  by  the  King  to  his  sith  or  gesith^  and  at  a  period  before  the  title 
of  gesith  had  been  supplanted  by  that  of  thegn.  The  hiaford 
possessing  a  private  soken  over  his  lordship,  or  manor  as  it  was  sub- 
sequently termed,  was  wont  to  dispense  justice  in  the  hall  of  his  man- 
sion, whence  his  court  was  called  a  hall-mote,  the  progenitor  of  the 
feudal  court-baron,  which  is  not  even  now  extinct.  Sometimes  the 
jurisdiction  of  a  whole  hundred,  or  of  several  hundreds,  was  granted 
to  churches  or  private  individuals.  In  this  way  the  organisation  of 
the  hundred  was  considerably  weakened,  and  the  administration  of 
justice  became  to  a  large  extent  not  national  or  royal,  but  territorial 
and  feudal 

The  Scir-gemot^  or,  as  it  was  called  after  the  Norman  Conquest,  The  sWre- 
the  County  Court,  was  not  only  the  court  of  the  shire,  but  also  the 
Folc-gemoi,  the  general  assembly  of  the  folk  of  the  shire,  a  name 
which  points  to  the  original  independence  of  the  population  of  each 
shire.^     The  shiremoot  was  convened  by  the  sheriff  twice  in  the  year. 

^  *  If  the  shire  be  the  ancient  imder-kingdom,  or  the  district  whose  administra- 
tive system  is  created  in  imitation  of  that  of  the  under-kingdom.  the  shiremoot  is 
the  folkmoot  in  a  double  sense,  not  merely  the  popular  court  of  the  disirict.  but 
the  chief  council  of  the  ancient  nation  who  possessed  that  district  in  independence, 
the  witenageroot  of  the  pre-heptarchic  kingdom.  Such  a  theory  would  imply  the 
much  greater  preponderance-of  popular  litanies  in  the  earlier  system,  for  the  shire- 
moot u  a  represenutive  assembly,  which  the  historical  witenagemot  is  not ;  and 
this  is  indeed  natural,  for  the  smaller  the  size  of  the  districts  and  the  more  nearly 
equal  the  condiUon  of  the  landowners  or  sharers  in  the  common  land,  the  more 
easy  it  would  be  to  assemble  the  nation,  and  so  much  the  less  danger  of  th'^  supreme 
authority  falling  into  the  hands  of  the  king  and  the  magistrates  without  reference  to 
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Proc«dux«. 


Fact*,  how 
decided. 


Coinfnu]2ii« 
tion. 


It  was  attended  by  the  Ealdorman,  the  Bishop,  and  aU  other  public 
officers,  by  all  lords  of  lands,  and  by  the  representative  reeve  and  four 
men  and  the  parish  priest  from  each  township.  These,  collectively, 
formed  the  judges  of  the  court ;  but  as  in  the  hundred,  so  in  the  shire, 
the  twelve  senior  thegns  acted  as  a  body  of  councillors  or  assessors, 
and  declared  the  report  of  the  shire.  The*  jurisdiction  of  the  shiremoot 
extended  to  every  kind  of  suit,  except  such  as  concerned  a  high  officer 
of  state,  or  a  king's  thegn,  which  were  reserved  for  the  King's  imme- 
diate cognisance.  But  the  shiremoot  could  not  be  resorted  to  until 
justice  had  first  been  sought  and  denied  in  the  court  of  the  hundred  ; 
and  on  the  same  principle  no  appeals  could  be  carried  to  the  King, 
unless  the  shiremoot  had  previously  failed  to  do  justice.  The  court  of 
the  shire,  though  it  gradually  lost  much  of  its  importance  after  the 
Norman  Conquest,  especially  after  the  institution  of  the  justices  itine- 
rant, long  continued  to  exercise  an  extensive  civil  jurisdiction  in  small 
causes,  and  remained  the  general  assembly  of  all  the  freeholders  of 
the  shire  for  county  purposes.^  As  an  instrument  in  limiting  the 
power  of  the  feudal  aristocracy,  it '  contributed  in  no  small  degree  to 
fix  the  liberties  of  England  upon  a  broad  and  popular  basis.' ' 

Nearly  all  the  work  of  judicature  consisted  in  the  declaration  of  the 
law  applicable  to  each  case,  as  distinguished  from  the  finding  of  the 
facts.  The  law  was  declared  by  the  presiding  magistrates — ^the 
ealdorman,  or  sheriff,  and  the  bishop, — and  the  select  body  of 
assessors.  IYa  facts  (except  in  a  certain  class  of  civil  causes  to  be 
presently  noticed)  were  decided  either  by  compurgation  or  by  ordeal. 

I.  The  accused  might  clear  himself  by  his  own  oath  strengthened 
by  the  oaths  of  certain  compurgators,  usually  twelve  in  number,  and 
either  his  relatives  or  immediate  neighbours,  who  testified  to  the  trust- 
worthiness of  the  person  on  whose  behalf  they  came  forward.  The 
compurgators  were  in  reality  '  witnesses  to  character.' '  But  the  oaths 
of  different  men  varied  in  legal  value  and  credit  according  to  the  rank 
and  property  of  the  swearer.  The  oath  of  one  ealdorman  counter- 
balanced that  of  six  thegns ;  the  oath  of  one  thegn  that  of  twelve 
ceorls.  If  the  accused  were  subject  to  a  hlaford,  the  lord  or  his  gerefa 
might  offer  to  swear  on  behalf  of  the  vassal     But  if  the  testimony  of 


the  national  voice. 
Hist.  i.  ii6. 


But  this  can  only  be  matter  of  conjecture.' — Stubbs,  Const 


^  [This  general  partieipation  of  the  Freeholders  in  the  County  Court  of  post- 
Norman  timrs  down  to  /.  Hen.  III.  has  of  late  been  denied  by  Mr.  F.  W.  Maitland 
and  Mr.  J.  H.  Round,  in  Eng,  Hist,  Riev.  1889. — C] 

'  Hallara.  Midd.  Ages.  ii.  \PT7\. 

*  The  system  of  Compurgation  was  common  to  all  the  Teutonic  nations,  but  the 
number  of  compurgators  required  varied  in  the  different  nations. 
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tbe  lord  were  not  in  his  favour,  the  accused  vassal  was  bound  either 
to  produce  a  triple  number  of  compurgators  or  to  undergo  an  ordeal 
of  threefold  rigour.  Not  only  the  accused,  but  the  accuser  also,  was 
bound  to  take  an  oath  {for-nth)  that  he  was  not  actuated  by  interested 
•or  vindictive  motives. 

2.  But  compurgation  was  not  always  allowed.  In  certain  cases,  as  Ordeal. 
when  a  man  was  taken  red-handed,  or  bearing  other  proofs  of  guilt, 
he  was  obliged  to  submit  to  the  ordeal.  The  ordeal  was  ais*)  com- 
palior]r—<i)  where  the  accused  was  unable  to  produce  a  sufficient 
number  of  compurgators ;  (2)  where  he  had  been  notoriously  guilty  of 
peijiuy  on  a  previous  occasion  ;  (3)  where  he  was  not  a  freeman — 
unless  his  hlaifoid  swore  to  his  belief  in  the  innocence  of  the  accused, 
or  bought  him  off  by  paying  the  wergild. 

The  erdeal^  or  judgment  of  God,  was  of  three  kinds — ^hot  iron,  hot 
or  cold  water,  and  the  corsnaed,  or  accursed  morsel  It  was  to  be 
undergone  (except  as  to  the  cold  water  ordeal)  in  a  church,  and  under 
the  superintendence  of  the  priests.  It  is  very  difficult  for  us  to  under- 
stand how  even  the  most  innocent  could  have  escaped  condem- 
nauon  under  this  process,  except  by  the  collusion  of  the  officials  ;  but 
there  is  no  doubt  that  in  its  origin  the  ordeal  was  intended  as  a  reve- 
rent appeal  to  God,  in  the  firm  belief  that  He  would  make  the  truth 


3.  Besides  the  compurgators,  or  witnesses  to  character,  there  was  ^^^^^^ 
also,  in  civil  causes,  a  special  class  of  witnesses  appointed  by  law  for  witnesses  to 
the  attestation  of  facts — ^bargains  and  sales.  In  some  respects  they  **'x*»o»- 
are  analogous  to  the  public  notaries  of  the  present  day.  They  are  first 
mentioned  in  a  law  of  King  Athelstan  (a.d.  924-940),  which  enacted 
that  there  should  'be  named  in  every  reeve's  '^manung''  (district)  as 
many  men  as  are  known  to  be  unlying,  that  they  may  be  for  wit- 
ness in  every  suit.'  *  But  the  most  explicit  information  about  these 
legal  witnesses  is  contained  in  the  Laws  of  Edgar  (959-975) :  '  This, 
then,  is  what  I  will :  that  every  man  be  under  ''borh  "  both  within  the 
''burhs*  and  without  the"burhs;"  and  let  witness  be  appointed  to 
every  "  burh  "  and  to  every  hundred.  To  every  "  burh  "  let  there  be 
chosen  xxxiii  as  witness.  To  small  '^  burhs  "  and  in  every  hundred 
ziiy  unless  ye  desire  more.  And  let  every  roan,  with  their  witness,  buy 
and  sell  every  of  the  chattels  that  he  may  buy  or  sell,  either  in  a 
^  burh  "  or  in  a  wapentake  ;  and  let  every  of  them,  when  he  is  first 
chosen  as  witness,  give  the  oath  that  he  never,  neither  for  money,  nor 
for  love,  nor  for  fear,  will  deny  any  of  those  things  of  which  he  was 
witness,  nor  declare  any  other  thing  in  witness  save  that  alone  which  he 

'  Cone.  Ezon.  cap.  L  (Thorpe,  Anc.  Laws  and  Inst.)    [Sel.  Chart.  65.] 
CH.  D 
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saw  or  heard ;  and  of  sach  sworn  men  let  there  be  at  every  bargain 
two  or  three  as  witness.'^  The  sworn  testimony  of  these  legally 
appointed  witnesses  was  decisive  of  any  dispute  which  might  subse- 
quently arise.' 

The  principle  that  every  injury  either  to  person  or  property  might 
be  compensated  by  a  money  payment  was  common  to  all  the  northern 
nations.  It  was  introduced  into  Gaul  by  the  conquering  Franks,'  and 
into  Britain  by  the  English  invaders.  Every  man's  life  had  a  fixed 
money  value,  called  the  wergild.  In  the  case  of  a  freeman,  this  com- 
pensation for  murder  was  payable  to  his  kindred ;  in  that  of  a  slave, 
to  his  master.  The  amount  of  the  wergild  varied,  according  to  a 
graduated  scale,  with  the  rank  of  the  person  slain.  For  a  ceori  it  was 
fixed  at  200  shillings  ;  for  a  lesser  thegn,  600  shillings  ;  for  a  king's 
thegn,  1200  shillings.^  The  wer  of  an  ealdorman  was  double  that  of  a 
king's  thegn  ;  that  of  an  atheling  three  times,  that  of  a  king  usually 
^^^'  six  times  as  much.     For  bodily  injuries  a  bSi  was  payable,  being 

iviu.  highest  in  amount  where  any  disfigurement  ensued.'    In  every  case 

the  King  was  entitled  to  a  u^'/ct,  or  fine,  for  the  breach  of  his  peace* 
Dcuh.  In  the  course  of  time  capital  punishments  were  introduced  for  offences 
against  the  State,  or  the  King  as  its  representative.  Alfred  declared 
that  treason  against  a  lord  he  dared  not  pardon  ;  and  fighting  in  the 
king's  hall,  coining,  and  several  other  State  offences  were  made  '  death 
worthy.'  At  a  later  period  the  severity  of  the  laws  increased,  espe- 
cially as  to  theft,  which  was  sometimes  capitally  punished.  But 
neither  severity  nor  lenity  seems  to  have  availed  to  restrain  the 
general  turbulence  of  the  people.  The  laws  are  filled  with  complaints 
of  the  open  violations  of  the  public  peace.  The  relatives  of  a  mur- 
dered man  freely  maintained  the  right  to  vengeance,  and  '  open  morth,' 
as  the  private  feud  was  termed,  frequendy  went  on  for  a  long  period 
between  the  two  families.  The  law  of  money  compensation  must  be 
regarded  therefore  as  showing  rather  what  society  was  intended  to  be, 
than  what  in  very  many  instances  it  actually  was.  For  certain  offences, 

^  Edgar.  Secular  Ordnance,  SuppL  cap.  3,  4,  5,  6.     [Id.  71.  '  bark '  as  surety, 
*  bitrh'  =  town.] 
'  For  the  ancient  English  judicial  system,  see  Forsyth,  Trial  by  Jury,  ppw  54— 

'  [M.  Esmein,  Rev,  Ghi,  du  Droit,  1885,  p  ^,  uq^.  dtes  letters  of  Sidonins 
Apollinaris,  proving  a  Gallo- Roman  compotitto  in  cnminal  causes,  and  argues 
that  customs  strikingly  similar  to  those  of  the  invaders  were  previously  established 
inGauL— C] 

^  From  the  amount  of  his  wer  a  thegn  was  sometimes  called  a  twelf-hyude  mam 
(hynde,  hund,  heressa  hundred),  a  lesser  thegn  a  six-kyndt  man,  and  a  ceori  a 
twy-hvnde  man. 

*  iSe  bSt  for  the  smallest  disfigurement  of  the  face  was  three  shillings,  the  same 
OS  for  breaking  a  ribw 
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the  ponishment  of  exile  was  inflicted ;  and  the  man  who  fled  from  trial 
became  an  outlaw,  whom  any  one  might  slay  as  he  would  a  wild 


The  laws  of  the  English,  the  most  ancient  of  modern  laws,'  extend  ^^^^ 
in  an  unbroken  series  from  the  laws  of  Ethelbert,  the  first  Christian  Uiwa. 
king  of  Kent  (600),  down  to  the  present  time.  The  earliest  written  (600—1066.) 
collections  are  simply  digests  of  local  unwritten  customs  which  had 
been  handed  down  by  oral  tradition,  and  which  were  now  put  into 
writing  to  meet  the  requirements  of  a  more  developed  and  centralised 
State  organisation.  Many  of  these  early  laws  consist  of  amendments 
of  older  unwritten  customs,  and  from  our  lack  of  knowledge  of  the 
customs  intended  to  be  amended,  are  necessarily  somewhat  obscure. 
Even  when  the  laws  are  clear,  the  great  bulk  of  them  '  concern  chiefly 
such  questions  as  the  practice  of  compurgation,  ordeal,  wergild,  sanc- 
tity of  holy  places,  persons  or  things ;  the  immunity  of  estates  belong- 
ing to  churches,  and  the  tables  of  penalties  for  crimes,  in  their  several 
aspects  as  offences  against  the  law,  the  family,  and  the  individual.' ' 
But  scattered  through  the  collection  there  occur  from  time  to  time 
many  enactments  of  the  highest  interest  and  importance  as  elucida- 
tions of  the  early  history  of  the  Constitution.' 

Some  of  these  laws,  e.g.  those  of  Alfred  (S90),  of  Ethelred  (978-  E^riy  at- 
1016),  of  Cnut  (1016-1035),  and  those  ascribed  to  Edward  the  Con-  ox^cation 
fessor  (i043~io(56),  exhibit  traces  of  eariy  attempts  at  codification.  >°  EngUDd. 
But  the  name  Code  cannot  with  propriety  be  applied  to  them.    They 
are  unsystematic  and  fragmentary,  and  such  general  principles  as  they 
enunciate  are  not  legal  definitions,  but  maxims  drawn  from  religion  or 
morality. 

Of  all  otir  eariy  kings,  Alfred  the  Great  has  enjoyed  the  widest  fame  Alfred  u  a 
as  a  legislator.  Popular  legend  has  represented  him  as  the  personal  i^s^'^'o^* 
author  of  nearly  all  our  institutions,  of  many  of  which  the  germs 
existed  a^es  before,  while  the  existing  forms  cannot  be  discerned  till 
ages  after  him.  There  is  no  doubt  that,  like  many  others  of  our  early 
kings,  Alfred  collected  and  arranged  the  laws  of  his  predecessors ; 
hot  his  real  position,  as  a  compiler  of  old  rather  than  an  originator  of 
new  legislation,  is  accurately  set  forth  by  himself  in  the  preamble  to 
his  *  Dooms ;'  *  I  then,  iElfred,  King,  these  [laws]  together  gathered, 
and  had  many  of  them  written  which  our  fore*gangers  held,  those  that 
And  many  of  them  that  me  not  liked,  I  threw  aside,  with 


*  [For  the  laws  of  Ethelbot,  cf.  Haddan  and  Stubbs,  Councilt  and  EeeUsiastical 
Doemmtnts,    Oxford,  1869—78,  vol.  Hi.,  pp.  42— 5a— C] 

*  SCttbbt,  SeL  Chart  6a 

*  These  passages  are  collected  by  Bishop  Stubbs  in  bis  Select  Charters,  pp.  60 
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my  Wise  Men's  thought,  and  no  other  wise  bade  to  hold  them.  For 
why,  I  durst  not  risk  of  my  own  much  in  writ  to  set,  for  why,  it  to  me 
unknown  was  what  of  them  would  like  those  that  after  us  were.  Bat 
that  which  I  met,  either  in  Ine's  days  my  kinsman,  or  in  Oi!a^s  the 
king  of  the  Mercians,  or  in  iCthelberht's  that  erst  of  English  kin 
baptism,  underwent,  those  that  to  me  rightest  seemed,  those  have  I 
herein  gathered,  and  the  others  passed  by.  I  then,  i£lfred.  King  of 
the  West  Saxons,  to  all  my  Wise  Men  these  showed,  and  they  then 
quoth  that  to  them  it  seemed  good  all  to  hold.'  ^ 

The  general  features  of  the  institutions  and  laws  of  the  English 
people  during  the  five  hundred  years  preceding  the  NorxpsLn  Con- 
Div«niti«i    quest  have  now  been  briefly  surveyed.     In  different  districts  and  at 
custom.        different  periods  a  great  diversity  of  local  customs  prevailed ;  but 
amidst  many  varieties  of  detail  the  essential  principles  and  general 
machinery  of  government  possessed,  throughout,  the  characteristics 
which  have  been  described.     It  must  not,  however,  be  supposed  that 
during  this  lengthened  period  the  institutions  of  the  English  were  at 
Gf^^P"^  any  time  stationary.    They  were  subject  to  a  marked  though  gradual 
Yeiopm«nt :   process  of  development,  the  general  tendency  of  which  may  be  de- 
scribed as  a  movement  from  the  Personal  organisation  characteristic 
kSu"'      °^*^^  ancient  systems  of  government  towards  the  Territorial  oigani- 
Toritoriai     sation  which  forms  the  bast's  of  the  modem  State.    At  the  beginning 
organittuon.  ^^  ^^^  period,  the  Anglo-Saxon  Kings  were  the  leaders  of  the  people, 
not  the  lords  of  the  soil,  their  jurisdiction  was   primarily  over  the 
persons  of  their  subjects,  not  over  the  territories  included  within  the 
geographical  boundaries  of  their  kingdom.'    Towards  the  close  of  the 
pre-Norman  period,  the  King,  though   still  'King  of  the  English' 
had  become,  in  addition,  lord  of  the  English  land.    Nearly  two  cen- 
turies were  indeed  to  elapse  before  King  John  should  declare  himself, 
on  his  gnreat  seal,  Re:t  Angliae  instead  of  Bex  Anglorum,  bat  the 
transition  from  the  Tribal  to  the  Territorial  system,  from  the  kingship 
of  the  people  to  the  conception  of  the  King  as  feudal  lord  of  both 
kingdom  and  people,  was  already  far  advanced  towards   comple- 
tion." 
locretse  But  whilst,  in  theory,  the  power  of  the  King  was  rising  higher  and 

^thTgraat  higher,  it  was  practically  limited  by  the  simultaneous  advance  in 
nobiM.         ^Q  power  of  the  great  nobles,  who  were  constantly  tending  towards 

^  Alf^red's  Dooms.  Thorpe's  Anc.  Laws  and  Institutes^  i.  58,  59 ;  Freonan, 
Norm.  Conq.  i.  53. 

'  Palgrave,  Eng.  Commonwealth,  pt.  i.  p.  63. 

'  Stubbs  (Const.  Hist.  L  166.  x68}. 

[For  recent  views  on  the  growth  of  Feudalism  in  France,  cf.  Flach,  Lts  Origima 
di  la  Franct  Ancitnnt.    Piris.     Larose  et  Force!.— C] 

/ 
/ 
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a  posidon  not  fax  removed  from  that  of  the  great  feudatories  of  the 
Cootinent,     Under  Edward  the  Martyr  the  condition  of  England  was 
]K»t  unlike  that  of  France  under  Charles  the  Bald.    The  great  Earlst 
or  ealdormen  of  provinces,  were  forming  a  separate  order  in  the 
State  inimical  alike  to  the  supremacy  of  the  King  and  the  liberty  of 
their  feHow   subjects.     Cnut   divided  the  kingdom  into  four  great  Thegreftt 
£aridonis  or  Duchies  ;  and  the  same  policy  was  continued  by  Edward  ^dlr    ' 
the  Confessor,  in  whose  reign  the  whole  land  seems  to  have  been  S^^L^J^i. 
divided  among  five  Earls,  three  of  them  being  Earl  Godwin  and  his  CoDfessor. 
sons  Harold  and  Tostig.    The  power  and  statesmanship  of  William 
the  Norman  prevented  the  threatened  disintegration  of  the  king- 
dom. 
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CHAPTER  II. 

THE  NORMAN  CONQUEST. 

Diipttted  On  the  death  of  Edward  the  Confessor  (5th  of  January,  1066),  the 

SeGmn^  succession  to  the  Crown  was  disputed.    The  heir  of  the  house  of 
Cerdic,  Edg^r  the  Atheling,  grand-nephew  of  the  late  King,  was  not 
only  of  tender  age,  but,  as  his  after-Itfe  showed,  of  feeble  character 
and  mediocre  intellect.    The  political  exigencies  of  the  kingdom 
imperatively  demanded  an  able  and  resolute  man  at  its  head.    King 
Edward  on  his  death-bed  had  recommended   as  his  successor  his 
Earl  Harold:  brother-in-law.  Earl  Harold.    The  Earl  was  the  most  able  general 
and  statesman  of  the  time,  already  exercising  a  quasi- Royal  authority 
through  his  own  personal  influence  and  the  vast  possessions  of  the 
Godwin  family,  and,  though  lacking  the  blood  of  Cerdic  in  his  veins, 
was  allied  to  the  English  royal  house  by  affinity,  and  by  blood  to  the 
«i«c^edand    Danish  house  which  had  so  lately  occupied  the  throne.*    The  Witan, 
King.  who  were  at  this  time  assembled  in  their  ordinary  mid-winter  session, 

approving  of  Edward's  recommendation,  elected  Earl  Harold  King 
of  the  English  and  he  was  forthwith  anointed  and  crowned  by  Aldred, 
Archbishop  of  York.* 
vailiaiiK  But  there  was  another  competitor  for  the  Crown  in  the  person  of 

Nonnandj  William,  Duke  of  Normandy,  who  was  cousin  to  Edward  the  Con- 
fessor through  that  king^s  mother,  Emma  of  Normandy,  and  now 
claimed  the  throne  under  an  alleged  earlier  appointment  of  his  late  kins- 
man. If  such  appointment  or  promise  had  indeed  been  made,  which 
seems  probable,'  it  was  superseded  by  the  last  expression  of  King 
Edward's  wishes.  Under  any  circumstance  it  could  merely  amount  to 
a  recommendation  to  the  Witan.  A  King  of  the  English  had  never 
possessed  a  Constitutional  right  to  bequeath  his  kingdom  like  a 
The  king-  private  estate.  The  right  of  electing  a  King  resided  in  the  Witan 
thipeiecdw  jjone,  acting  on  behalf  of  the  whole  nation.  Their  choice,  it  is  true, 
had  hitherto,  when  freely  exercised,  been  restricted  to  the  members  of 

^  Harold's  mother,  Gytha,  was  a  sister  of  Ulf  Jarl  and  first  cousin  once  removed 
of  King  Cnut. — Thorpe's  Lappenbere.  Ang.  Sax.  pp.  s8o,  370. 

*  Flor.  Wigom.  an.  1066.  '  Quo  [Eadwardo]  tumulato.  Subregulus  Heraldus, 
Godwini  Ducis  filius,  quern  Rex  ante  suam  decessionem  r^ni  successorem  elenrat, 
a  totius  Angliae  primatibus  ad  regale  culmen  electus,  die  eodem  ab  Aldredo 
Eboracensi  Archiepiscopo  in  Regem  est  honorific^  consecratus, 

•  Sec  Freeman,  Norm.  Cooq.  ii.  296-304, 
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the  Royal  house ;  but  foiling'  an  eligible  descendant  ot  Cerdic,  the 
choice  of  the  nation  was  unlimited. 

William,  however,  professed  to  be  merely  asserting  his  legal  right.  The  Con- 
Having  secured  the  moral  and  religious  support  of  the  Papal  bene-  ^"** ' 
diction,  which  the  Roman  See,  in  its  anxiety  to  reduce  the  indepen- 
dence of  the  National  English  Church,  was  most  ready  to  bestow, 
and  leading  a  large  army  of  Normans  and  other  foreigners,  all  inured 
to  warfisune  and  eager  for  booty,  William  landed  in  England  to  decide 
by  the  iate  of  arms  between  himself  and  the  '  usurper'  Harold.    At  X4 Oct.  1066 
the  decisive  battle  of  Senlac  the  Normans  were  victorious,  Harold, 
his  brothers,  and  the  flower  of  English  thegnhood  being  left  dead  on 
the  field.    Although,  on  the  news  of  Harold's  death,  the  Londoners 
at  once  chose  Edg^r  Atheling  for  king,  disunion  and  the  lack  of 
efiective    organisation    prevented  any  successful  resistance  to  the 
onward  march   of  the  invaders.     William  had    as  yet  conquered  wuiUm 
but  a  very  small  portion  of  the   kingdom,  but   such  was  the  panic  ^|^!^^^|id" 
of  the  nation,  that  he  was  elected  king  by  the  Witan,  and  crowned  5^"f.  *{['**• 
at  Westminster  on  Christmas  Day,  1066,  by  the  same   Archbishop 
Aldred  who  had  crowned  the  unfortunate  Harold.'     In    conformity 
with  his  original  pretensions,  he  assumed  the  title  of  '  King  of  the 
English,'  and  entered  into  the  usual  compact  with  the  nation  in  the 
ancient  Coronation  oath. 

William  evidently  began  with  the  intention   of  reigning  as  the  Theoreti- 
appointed  heir  of  Edward  and  the  lawful  successor  of  the  English  stitutionai 
kings.     In  that  character  he  was  obliged  to  respect  the  laws  and  cus-  ^"^s- 
toms  of  the  Kingdom.     Theoretically  he  continued  to  govern  as  a 
Constitutional  king,  though  practically  in  defiance  of  everything  but 
his  own  wishes.    The  continuity  of  the  English  Constitution  was  not  Continuity 
broken  by  the  Norman  Conquest    That  event  ought  to  be  regarded  ttitution?" 
not  as  a  fresh  starting-point,  but  as  '  the  great  turning-point '  in  the 
history  of  the  English  nation.    '  The  laws,  with  a  few  changes  in  detail, 
remained  the  same  ;  the  language  of  public  documents  remained  the 
same.'    The  powers  of  King  and  Witan  remained  constitutionally  the 
same  under  William  as  under  Edgar.* 

The  infusion  of  Norman  blood  has  been  considered  extensive  enough  The  Norman 
to  count  as  one  of  the  four  chief  elements  of  the  present  English  '^^' 
nation  ;  but  it  was  still  only  an  infusion.     In  the  course  of  little  more 
than  a  century  it  became  absorbed,  as  the  smaller  Celtic  and  larger 
Danish  elements  had  been  absorbed  previously,  in  the  predominant 
English  nationality.     The  fusion  was  doubtless  facilitated  by  the 

I  Wm.  Pictav.,  Gesta  Willelmi  (ed.  Maseres),  p.  145  ;  Flor.  Wigom.  ann.  1066. 
See  Freeman,  Nonn.  Conq.  L  72. 
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common  Teutonic  descent  of  the  two  peoples.^  The  Normans  were 
in  idjcx  Northmen,  who,  instead  of  coming  direct  from  Scandinavia^ 
had  sojourned  for  a' century  and  a  half  in  a  French  home.  While 
retaining  much  of  the  Norse  character,  tbey  had  acquired,  during  the 
interval,  the  language  and  civilisation  of  the  Romanised  Gauls  and 
Franks,  developing  in  the  process  a  brilliant  nationality  distinct  alike 
from  the  nationality  of  their  origin  and  of  their  new  home.  The 
conquerors,  moreover,  were  by  no  means  utter  strangers  to  the  people 
whom  they  subdued.  The  vicinity  of  so  remarkable  a  nation  as  the 
Normans  had  early  begun  to  produce  an  influence  upon  the  public 
mind  of  England,  and  had  to  some  extent  prepared  the  way  for  their 
ultimate  supremacy.  *  Before  the  Conquest,  English  princes  received 
their  education  in  Normandy.  English  sees  and  English  estates  were 
bestowed  on  Normans.  The  French  of  Normandy  was  familiarly 
spoken  in  the  palace  of  Westminster.  The  court  of  Rouen  seems  to 
have  been  to  the  court  of  Edward  the  Confessor  what  the  court  of 
Versailles  long  afterwards  was  to  the  court  of  Charles  the  Second.'  * 
Effects  of  the  The  immediate  changes  which  the  Conquest  introduced  were  un- 
onquesc  ^jQ^btedly  great,  but  they  were  practical  rather  than  formal  The 
power  of  the  Crown  was  vastly  increased.  As  the  government  became 
more  centralised,  local  self-government,  the  essential  characteristic  of 
our  Teutonic  constitution,  was  for  a  time  depressed;  but  only  to 
arise  again  later  on,  when  the  nobles  and  people  became  united 
against  the  tyranny  of  the  Crown.  The  social  aspect  of  England 
was  enormously  changed.  The  old  dynasty  had  been  supplanted  by 
an  alien  family.  The  old  aristocracy  was  superseded  by  a  new 
nobility.'  The  old  offices  received  new  names — the  ealdorman,  or 
earl,  became  the  r^m^j,  the  sheriff  the  z'lr^-^^^^n^j;  and  with  the  new 
names  and  alien  officials,  the  old  laws,  though  retained,  and  even 
promulgated  anew,  must  have  been  considerably  modified  in  practical 
administration.^ 

^  Supra,  p.  2. 

*  Macaulay,  Hist.  Eng^.  i.  la  [ed.  i86x]. 

'  [The  Norman  nobility  in  England  can.  in  the  main,  of  course,  only  be  spoken 
of  as  '  new '  with  regard  to  its  English  settlement.  Those  who  were  already  the 
nobles  of  the  Norman  Duchy  were  necessarily  also  the  nobles  of  the  English 
Kingdom,  when  the  Norman  Duke  had  become  King  of  the  English.  M.  Glassoo, 
in  his  Droit  et  Inst.  Pol.  di  TAngleterre  {^zn%.  Pedone-Lautiel.  1882-3),  »•  P- 
164,  speaks,  perhaps  rhetorically,  as  though  every  follower  of  William  became  ipso 
facto  noble  in  England  (Tous  les  conqu^rants,  m6me  de  la  plus  basse  extraction, 
devinrent  nobles). — C]  [Cf.  Hannis  Taylor,  Origin  of  Engl.  Const.,  book  ii.  cap. 
i.,  entitled  The  Norman  Duchy  and  its  Dukes,  and  Sir  Francis  Palgrave's 
Hist,  of  Normandy  'and  England,  vol.  ii.  for  a  sketch  of  the  Great  Norman 
Duchy. — Ed.] 

*  Freeman,  Norm.  Conq.  i.   4.     \Qi.  Glasson.  op.  cit.  ii.  p.  21.    Quant  aux 
Siixons,  s'ils  ont  ^t^  vaincus,  cependant  ils  ne  sont  pas  une  nation  d^membr^, 
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The  most  important  result  of  the  Conquest,  in  its  Constitutional  FeofUiism. 
aspect,  was  the  assimilation  of  all  the  institutions  of  the  country,  from 
the  highest  to  the  lowest,  to  the  Feudal  type.  This  was  a  conse- 
quence of  the  iomiense  confiscations  of  landed  estates,  which, 
OGcmTing  not  all  at  once,  but  from  time  to  time,  ultimately  placed* 
King  William  in  the  position  of  supreme  landowner,  and  established 
the  Feudal  System  in  England.^ 

The  steps  by  which  this  great  change   was  brought  about,  and  Its  aradoal 
the  nature  of  the  system  of  tenure  thus  established,  demand  some  meat. 
consideration. 

At  first  the  Conqueror,*  with  an  appearance  of  strict  legality, 
appropriated  merely  the  extensive  Royal  domains — xhQ  folklandf  now 
finally  changed  into  terra  regis — and  the  large  forfeited  estates  of  the 
Godwin  family  and  of  all  those  who  had,  or  were  suspected  of  having, 
taken  up  arms  against  him.  Reserving  to  himself  as  the  demesne  of 
the  Crown  more  than  1400  large  manors  scattered  over  various 
counties,  he  divided  the  rest  among  his  companions  in  arms.  Although 
William  affected  to  regard  all  Englishmen  as  more  or  less  tainted 
with  treason  and  liable  to  forfeiture  of  their  estates,  inasmuch  as  they 
had  either  fought  against  him  or  failed  to  range  themselves  on  his 
side,  yet  the  bulk  of  the  landowners  were  at  first  suffered  to  retain 
their  possessions.  But  there  is  reason  to  believe  that  this  was  subject  The  English 
to  the  condition  of  accepting  a  re*grant  from  the  Conqueror ;  the  JJ^Ss"  '^**' 
more  important  personages,  in  return  for  their  adhesion,  receiving 
back  their  estates  as  a  free  gift,  the  smaller  owners  on  payment  of  a 
money  consideration.*    By  this  means  WiUiam  procured  a  peaceable 

cfisloqa^,  d^racin^,  ioerte.  comme  les  populations  du  continent  qui,  au  sortir  de 
la  longue  domination  Romaine,  ont  et6  livrdes  k  I'invasion  desordonn^  des 
Barbares;  les  Saxons  font  masse,  restent  attaches  &  leur  sol.~C.l  [Cf.  Gneist. 
Hist.  EcgL  ConsL.  cap.  viiL,  entitled  Property  Bases  of  the  >fornian  Feudal 
Sute,  and  the  rich  citations  of  the  sources  and  literature  of  the  period  given  in  the 
aoca  to  pp.  95, 96.— Ed.] 

^  [**  Gidielmus  i.  oonquestor  dicitur.  qui  Angliam  conquisivit  i.t.  acquisivit 
(acquired  hf  purchase)  non  quod  subigit"    SpeUnan.  Glossary. — Ed.] 

'  It  is  perhaps  scaxcely  necessary  to  remark  that  the  term  '  Conqueror '  did  not  in 
die  language  of  the  time  of  which  we  are  treating  imply  subjugation,  but  signiiied 
merely  one  who  '  had  sought  and  obtained  his  right.'  In  reality,  however,  the 
modem  meaning  of  the  term  more  accurately  descrik^  William's  practical  posidon, 
which  was,  as  he  himself  once  expressed  it,  '  King  by  the  edge  of  the  swoid.' 

*  The  contemporary  Peterborough  chronicler  speaks  of  all  who  did  homage  to 
WUHam  at  or  soon  after  his  coronation,  as  buying  their  land  ;  '  And  menn  guidon 
him  gyld  and  gislas  sealdon,  and  ty^'^an  fuora  land  bohtan'  (A.-Sax.  Chron. 
1066).  [All  were  obliged  to  seek  the  King,  and  to  buy  their  lands,  says  Morgan. 
Eng.  under  Norm.  p.  ^,  citing,  '  Hanc  terram  habet  Abbas  in  vadimonio  pro  xi 
maicis  auri.  concessu  KugrATxciquando  redinutant  Anglici  terras  jtfaj,'  Domesday, 
ii.  ^60;  cf.  Freeman,  Norm.  Conq,  iv.  25. — C]  The  Inquisitio  Eliensis  also 
confirms  this  view  :  '  Hoc  totum  triplidter ;  scilicet  tempore  Regis  Eaduardi,  et 
quando  Rex  WiUelmus  dtdit;  et  quomodo  sit  noodo.'    [This  passage  is  on  f.  38a 
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acknowledgment  of  his  title  over  extensive  districts  into  whidi  his 
arms  had  not  yet  penetrated. 

During  the  Conqueror's  first  absence  from  England  a  reaction  set 

in  after  the  panic  ;  and  the  oppression  and  insolence  of  the  Nonnans, 

Odo    of  Bayeux    and  William   FitzOsbem,   who  had  been  left  in 

charge  of  the  kingdom  as  justices  regent,  excited  the  natives  to  rebeL 

insnrrec-      One  rising  was  no  sooner   suppressed  than  others  broke  out  in 

followed  by  different  parts  of  the  kingdom,  and  the  first  four  years  of  his  reign 

SS^{^^   were  occupied  by  William  in  acquiring  the  actual  sovereignty  of  his 

new  dominions.    Each  insurrection,  as  it  occurred,  was  followed  by 

a  confiscation  of  the  estates  of  those  who  in  the  eye  of  the  law  were 

rebels,  however  patriotic  and  morally  justifiable  may  have  been  the 

motives  by  which  they  were  actuated.    Thus,  by  a  gradual  process 

and  with  an  outward  show  of  legality,^  nearly  all  the  lands  of  the 

kingdom  came  into  the  hands  of  the  King,  and  were  by  him  granted 

out  to  his  Norman  nobles,  to  be  held  by  the  Feudal  tenure,  to  which 

they  were  alone  accustomed  in  their  own  country.    The  maxim  of 

later  times,  *  Tout  fuit  en  lui  et  vient  de  lui  al  commencement,' '  seems 

to  have  been  something  more  than  a  fiction.    At  the  time  of  the 

Domesday  survey  there  still  remained  some  few  exceptions  to  the 

general  feudal  tenure,  but  before  the  accession  of  Henry  I.  all  tenures 

seem  to  have  become  uniformly  feudal.' 

Continental       At  the  period  of  the  Norman  Conquest,  Feudalism  in  both  tenure 

eu    urn.    ^^^  government  was  fully  established  in  France,  the  country  of  its 

historic  development,  and  in  most  of  the  continental  countries   of 

Europe.^    It  had  grown  up  gradually,  deriving  its  elements  partly 

of  Tiberius  A  VI..  from  which  MS.,  in  the  Cotton  Collection,  British  Museum,  the 
text  of  the  Inq.  Eliensis  has  been  printed  by  Mr.  N.  £.  S.  A  Hamilton,  in  his 
valuable  InquisUio  Comitatus  Cantabrigiensis,  edited  for  the  Royal  Sodecy  of 
Literature,  London.  1876.  and  wrill  be  found  on  p.  97  of  that  edition. — C] 

^  Nulli  Gallo  datum  quod  Anglo  cuiquam  injuste  fuerit  ablatum.— Orderic  Vital 

*  year  Book,  24  Edw.  HI.  65. 

'  Stubbs.  Select  Chart.,  Introductory  Sketch,  14. 

^  [For  recent  views  on  the  history  of  Feudalism  in  France,  see  Les  Origines  de  la 
France  Ancienne.  by  J.  Flach.  Paris.  Laroseet  Forcel,  vol.  i.  The  feudal  system  first 
developed  itself  in  the  Frankish  monarchy,  and  formed  for  centuries  the  basis  of  the 
mediaeval  military  system  and  of  the  Germanic  state.  Cf.  Kremer,  Das 
langobardisch.  Oestr.-Lehnsrecht  (V^en,  1838). 

Raimxer,  Geschichte  der  Hohenstaufen,  Leipzig(i835),  vol.  v.  p.  359.  in  a  passage 
in  his  masterly  chapter  on  the  Feudal  system,  says  :  "In  every  country  of  Europe 
the  Feudal  system  displays  certain  distinctive  peculiarities,  although  the  basis  is 
one  and  the  same,  and  one  great  principle  pervades  all.  It  was  more  mpidly 
introduced  into  England  than  elsewhere  ;  but  here  also  its  germs  were  alraidy 
at  hand  and  would  have  gradually  developed.  In  France  most,  yet  not  all,  real 
estate  was  feudal,  and  local  custom  determined  many  points  without  there 
being  any  particular  rule  (Hist,  du  Langued.  iu  513).  Sometimes,  for  instance,  the 
first  bom  inherited  the  nef ;  sometimes,  again,  it  was  divided  up,  withoat  the 
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from  a  Roman,  partly  from  a  Teutonic  source.  Indirectly  and  in 
party  it  may  be  traced  to  the  Roman  system  of  usufructuary  ownership 
and  to  the  practice,  under  the  Empire,  of  granting  out  frontier  lands 
to  the  Hwtttanei  miliieSy  to  be  held  by  military  service ;  but  its  direct 
and  principal  sources  were  (i)  the  system  of  beneficiary  grants  which 
grew  up  under  the  Frank  Kings  and  Emperors,  working  in  combina- 
tion with  (2)  the  practice  of  personal  commendation  or  vassalage^ 
which  seems  to  have  superseded  and  absorbed  the  primitive  and,  in 
many  respects,  analogous  German  comitatus. 

On  the  Continent,  Feudalism  had  become  much  more  than  a  mere  The  ma- 
system  of  tenure.     It  was  inseparably  bound  up  with  the  system  of  fo^^^^ent 
government  and  the  legal  and  social  relations  of  the  people.    To  the  i«u<^»«<'- 
possession  of  a  fief  was  united  the  right  of  local  judicature.    Originally 
tenable  for  life  only,  fiefs  soon  came  to  be  hereditary.'    The  practice 
of  '  sub-infeudation '  naturally  followed.     The  great  feudatory  who  Sab-infeada- 
had  received  large  grants  of  land  from  his  Sovereign,  retained  a  '^°°* 
certain  portion  for  his  own  demesne  and  then  parcelled  out  the 
remainder  amongst  his  own  dependents,  to  be  held  by  services 
similar  to  those  which  he  himself  owed.    The  provincial  governors, 
who  held  the  largest  beneficiary  estates,  and  in  many  cases  were  also 
extensive  alodial  proprietors,  found  themselves  strong    enough  to 
establish  a  number  of  provincial  principalities — imperia  in  imperio ; 
in  which,  while  admitting  a  nominal  dependence  on  the  Sovereign, 
they  claimed  and  exercised  a  practically  independent  military  and 
civil  jurisdiction.     It  was  of  the  essence  of  a  fief  that  its  tenant  owed 
fealty  to  his  inunediate  lord  and  not  to  the  State  or  the  Sovereign.'  The 
King  might  be  the  immediate  lord ;  but  in  this  case  obedience  was 
due  to  him,  not  in  his  political  capacity  as   sovereign,  but  in  bis 
feudal  capacity  as  lord.     Thus  during  the   height  of  the  Feudal 
System  in  France,  the  tenants  of  the  immediate   vassals  of  the 
Crown  never  hesitated  to  follow  their  lord's  standard   against  the 

Kii^-« 

The  general  conversion  of  Alodial  into  Feudal  tenure  was  also  due,  Commenda- 
in  a  great  degree,  to  the  voluntary  action  of  the  smaller  free  pro-  ^^°' 

immediaie  relation  to  the  higher  feudal  lord  being  thereby  broken."    (Transl.  of 
Ed.).    Of.  also  HaUam.  i.  298.—  Ed.1 

^  [Conrad,  ii.  seems  to  have  been  tne  first  to  declare  sub-infeudation  hereditary. 
P^grave,  i.  385.  throws  doubt  upon  the  hereditability  of  the  English  fiefs  down  to 
.  King  John.     Gneist,  Engl.  Const.  Hist.,  p.  99,  note,  claims  for  the  hereditability 
of  the  fief  that  it  was  "never  from  the  first  seriously  disputed."— Ed.] 

*  Hallam,  Middle  Ages.  i.  fiSO. 

*  So  late  as  the  reign  of  St  Louis  (xaa6-i37o)  it  is  laid  down  in  his  Establish- 
menis,  that  a  vassal  to  whom  the  Kiog  had  refused  justice  might  summon  his  own 
tenants,  under  penalty  of  forfeiting  their  fiefs,  to  assist  him  in  obtaining  redress  by 
ftrms,— Etab.  de  St.  Louis,  c  49 ;  Hallam,  M.  A.  i.  [i6;r]. 
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prietors,  who,  in  an  ag^  of  lawlessness  and  rapine,  were  g^ad  to 

submit  their  persons  and  estates,  by  way  of  commendation^  to  some 

Feudal  ten-  powerful  neighbourinsf  lord.*  Not  only  the  possessions  of  laymen,  but 

Chmch        those  of  the  Church,  became  subject  to  the  all-pervading  feudal  in- 

'^^^  fluence:  the  Bishops  and  Abbots,  equally  with  the  feudal  nobles 

amidst  whom  they  lived,  swearing  fealty  for  their  lands  to  the  King 

or  other  superior,  and  exercising  feudal  jurisdiction  and  authority 

over  their  own  vassals.' 

Growth  of        In  England  an  indigenous  growth  of  feudalism  had  been  going  on, 

in  England,  but  its  development  had  been  slower  and  more  purely  Teutonic  than 

on  the  Continent,  where  the  legal  principles  and  practices  of  imperial 

Rome  exercised  an  accelerating  influence.    As  a  system,  Feudalism 

cannot  be  said  to  have  been  established  in  England  prior  to  the 

Conquest,  but  all  its  elements  had  long  existed,  both  separately  and 

[lu  two  chief  sometimes  in  combination.    The  two  chief  elements  of  Feudalism 

eements:     ^^  :  (i.)    The  personal  relation  of  lord  and  vassal  founded  on  con- 

ofmtitua?^    tract,  and  binding  the  parties  to  mutual  fidelity,  the  one  owing 

fidelity ;       protection,  the    other  service.      (2.)    The  holding  of  the  usufruct 

raiiTtory'*^^  {.dominium  utile)  of  land  on  the  condition  of  rendering  military  ser- 

MT^^ice-J       vice,  the  ultimate  property  {dominium  directum)  remaining  in  the 

lord,  the  grantor.    Combined,  these  two  elements  constitute  Feudalism ; 

apart,  neither  is  sufficient     In  the  personal  relation  which  existed 

between  the  Teutonic  princeps  and  his  comiteSy  between  the  English 

Hlaford  and  Thegn,  we  have  the  first  element  of  feudalism  in  its 

integrity.    We  have  seen  how  universal  the  practice  of  commendation 

became,  in  so  much  that  the  lordless  man  was  soon  looked  upon  as  an 

anomaly  in  the  State  and  treated  as  an  outlaw.^    One  of  the  most 

natural  modes  in  which  the  Hlaford  would  reward  his  followers  would 

be  by  a  grant  of  land,  subject  to  the  condition  of  service,  military 

service  more  especially.    By  the  beginning  of  the  nth  century  the 

King  seems  to  have  assumed  the  right  of  disposing  of  the  folldand 

without  the  consent  of  the  Witan,  and  of  granting  it  out  to  his 

followers  as  a  reward  for  past,  a  retainer  for  future  services.     More* 

over,  by  means  of  sub-infeudation  and  commendation,^  a  very  large 

^  See  Guizot,  Essais  sur  I'Hist.  de  Fiance,  166,  and  Hallam,  M.  A.  i.  [316-390]. 
The  practice  of  Commendation  had  originally  no  connection  with  land,  but  created 
a  merdy  ^rsooai  tie  of  mutual  protection  and  fidelity,  similar  to  the  Roman 
elienttla.  [On  Commendation,  cf.  Garsonnet,  Lxl  HecommandoHon,  &c,  in  Nouv, 
Rev,  Hist,  de  Dr.  for  1878,  and  Lefort,  Le  Patrocinium,  in  Rev.  Gin.  dtt  Dr.  for 
1889.— C] 

*  Hallam,  Middle  Ages,  i.  [194]. 
»  Supra,  p.  21. 

*  The  practice  of  commending  a  man's  person  and  lands  in  order  to  obtain  p>n>- 
tection  against  violent  aggression,  appears  to  have  been  common  in  England  as 
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part  of  the  land  of  England  had  come  .to  be  held  by  a  feudal 
tenure,  in  contradistinction  from  alodial  ownership,  which  remained 
.  the  privilege  of  the  few.'  But  up  to  this  stage  feudality  had  affected 
only  the  tenure  of  land.  The  policy  initiated  by  Cnut  and  continued 
vnder  Edward  the  Confessor,  of  dividing  the  country  among  a  few 
great  Earls,  who  in  some  cases  succeeded  in  transmitting  their  juris- 
dicti<Mis  to  their  children,  carried  the  feudal  tendency  a  step  further  ; 
and  but  for  the  Norman  Conquest  would  probably  have  resulted  in  the 
development  of  a  feudalism  almost  identical  with  that  which  existed  on 
the  Continent' 

Both  in  the  kingdom  of  France  and  in  his  own  duchy  of  Normandy,  Difference 
WiUiam  had  been  familiar  with  the  evils  of  Feudalism  as  there  sn^tdband 
csublished.     His  recollection  of  contests  with  his  own  barons  was  too  fc„d^*JSSJ** 
keen  and  too  recent  not  to  induce  him  to  prevent,  if  possible,  a  recur- 
rence of  the  struggle  in  his  newly-acquired  kingdom.     From  the  very 
first  he  took  measures  to  check  the  natural  development  of  feudalism 
in  England ;   and  although  by  gradually  substituting  the  Frankish 
system  of  land  tenure  for  the  complicated  system  which  had  grown  up 
in  England,  he  may  be  said  to  have  established  the  Feudal  System, 

veil  as  on  the  Coatineot  [Digby,  Hist.  Law  cf  Real  Property,  3rd  ed.,  p.  26. 
notes  that  liieri  homines  commendati  is  a  very  common  expression  in  Domesday, 
and  as  to  land,  shows  that  alodium  was  changing  its  meaning  at  this  date.  Thus, 
ifse  temuit  in  afodio  de  rege  Edwardo,  is  also  a  common  entry  in  Domesday, 
proving  that  thoagh  the  name  of  allodial  ownership  remained,  its  essence  was 
gone,  and  the  history  of  land-holdini^  in  England  had  entered  upon  a  new  phase, 
winch  Mr.  Digby  jusdy  describes  {loc.  cit.)as  a  transitional  period  between  ateolute 
independence  and  feudal  tenancy. — C] 

'  The  'dependent'  remarks  Bishop  Stubbs,  '.might  be  connected  with  the  king 
(i)  by  service,  (3)  by  comitatus,  (3)  by  commendation.  (4)  by  reception  of  land  as  a 
benenoe.  Frank  feudalism  grew  out  of  the  two  latter,  the  English  nobility  of  ser- 
vice from  the  two  first.  .  .  .  The  feudalism  that  followed  the  Conauest  was  Frank 
asid  territorial,  that  which  preceded  it  grew  from  personal  and  legal,  not  from 
territorial  influences.  On  the  growth  of  Frank  feudalism,  see  Waitz,  Deutsche 
Verfiisiungs-Geschichte,  ii.  a6a ;  iv.  210.  ...  In  the  Frank  empire  the  beneficiary 
system  is  unconnected  with  the  comitatus,  in  the  English  they  are  in  the  closest 
connection.' — Coast.  Hist.  i.  153,  n.  [Concerning  the  nature  and  history  of  the 
beneficiary  system,  there  is  stm  some  controversy.  M.  Garsonnet.  in  the  Nouv. 
Rev.  Hist,  de  Droit,  Paris,  1878  \La  Recommandation  et  Us  Binifices  d  rEpoque 
Franque\  entirdy  repudiates  the  ordinary  view.  His  language  is  so  strong  as  to 
deserve  citation  :  '  L(»  binifices  n'ont  done  6ti,  en  droit,  ni  rivocables,  ni  tempo- 
laires,  mais  il  y  en  a  eu.  &  tout  temps,  d'hiriditaires  et  de  viagers '  \fip.  cit, ,  p.  474). 

'  [*'  By  the  coming  of  William  two  kindred  systems  of  land  tenure,  both  tending 
in  the  same  direction,  and  yet  in  different  stages  of  development,  were  brought 
into  the  closest  contact,  and  out  of  the  fusion  between  the  two  has  arisen  the  feudal 
mode  of  holding  land  embedded  in  the  English  common  law."— H.  Tavlor,  Orij^in 
of  EngL  Const.,  p.  238.  Cf.  Digby,  Law  of  Real  Property,  p.  33;  but  on  this 
point,  and  for  an  exhaustive  survey  of  the  French,  Norman,  and  English  sources  of 
law,  cf.  the  treatise  by  Brunner,  in  von  Holzendorf  s  Encyclopaedic  des  Rechtes,  ii. 
4.— Ed.] 
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it  was  |is  a  system  of  tenure  only,  not  of  government  organisation. 
He  was  determined  to  reign  as  tbe  King  of  the  nation,  not  merely  as 
feudal  lord.  While,  therefore,  availing  himself  of  all  the  advantages 
of  the  Feudal  System,  he  broke  into  its  *  most  essential  attribute,  the 
exclusive  dependence  of  a  vassal  upon  his  lord,''  by  requiring,  in 
accordance  with  the  old  English  practice,'  that  all  landowners,  mesne 
tenants,  as  well  as  tenants-in-chief,  should  take  the  oath  of  fealty  to 
the  King.  This  was  formerly  decreed '  at  the  celebrated  Gemot  held 
on  Salisbury  Plain,  on  the  ist  of  August,  1086,  at  which  the  Witan 
and  all  the  landowners  of  substance  in-  England,  whose  vassals  soever 
they  were,  attended,  to  the  number,  it  is  reported,  of  60,000.  The 
statute,  as  soon  as  passed,  >vas  carried  into  immediate  effect,  and  all 
the  landowners  {Jandsittende  men)  became  *this  man's  men,'  and 
*'  swore  him  oaths  of  allegiance  that  they  would  against  all  men  be 
faithful  to  him.'** 

This  national  act  of  homage  and  allegiance  to  the  King,  which,  far 
from  marking  the  formal  acceptance  of  Feudalism,  as  some  have 
contended,  was,  in  reality,  anti-feudal,  followed  immediately  upon  the 
compilation  of  the  Domesday  Survey,  which  had  been  decreed  in  the 
memorable  mid-winter  Gemot  of  Gloucester,  1085 — 1086.  The  recently 
attempted  invasion  from  Denmark  seems  to  have  impressed  the  King 
with  the  desirability  of  an  accurate  knowledge  of  his  resources, 
military  and  fiscal,  both  of  which  were  based  upon  the  land  The 
survey  was  completed  in  the  remarkably  short  space  of  a  single  year. 
In  each  shire  the  commissioners  made  their  inquiries  by  the  oaths  of 
the  sheriffs,  the  barons  and  their  Norman  retainers,  the  parish  priests, 
the  reeves  and  six  ceorls  of  each  township.    The  result  of  their 


^  Hallam,  Midd.  Ages,  ii.  315. 

'  The  oath  is  mentioaed  ir  the  laws  of  King  Edmund  (ctrc.  A.D.  943) :  Dt  Sa£- 
ramento  Fidelitatis  Regi  Edmundo  faciendo.  In  primus  ut  omnts  jurent  in  nomine 
Domini,  pro  quo  sanctum  illud  sanctum  est,  fidelitatem  Edmimdo  regi,  sicuthomo 
debet  esse  fidelis  dommo  suo,  sine  omni  controversia  et  seditione,  in  manifesto,  in 
occulto,  in  amando  quod  amabit,  nolendo  quod  nolet ;  et  antequam  juramentum 
hoc  dabitur,  ut  nemo  concelet  hoc  in  fratre  vel  proximo  suo  plus  quara  in  extraneo. 
— Thorpe,  Ana  Laws  and  Inst.  :  Select  Chart  36. 

*  Statuimus  etiam  ut  omnis  liber  homo  foedere  et  sacramento  aflirmet,  quod 
infra  et  extra  Angliam  Willelmo  regi  fideles  esse  volunt,  terras  et  honorem  illius 
omni  fidelitate  cum  eo  servare  et  ante  eum  contra  inimicos  defendere. — Stat.  WilL 
Conq.     Id.  p.  80. 

*  Ang.-Sax.  Chron.  x.  a,  1086.  [Vide  Gneist,  Verwaltung,  vol.  i.  p.  116 ;  Gneist, 
Hist.  En^I.  Const,  p.  loa. — Ed.]  [It  may  be  questioned  whether,  in  exacting  this 
general  homage,  wliich  has  been  so  strongly  brought  forward  as  an  innovation, 
William  was  really  doing  more  than  he  had  been  entitled  and  accustomed  to  do  as 
Duke  of  Normandy.  Cf.  Coustumier  du  Pays  et  Ducht  de  Normandie  ( Rouen  and 
Pans,  1539).  c.  xiiij.,  fol.  xxiij.  ;  and  NouvelU  Revue  Historique  dt  Droit  Fran^ais 
gt  Etranger  (Paris.    Larose  et  Forcel),  1883,  p.  663,  Art.  by  M.  Beaudoin.-— C.] 
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labours  was  a  minnte  description  of  all  the  lands  of  the  kingdom,  with 
the  exception  of  the  four  northern  counties  of  Northumberland,  Cum- 
berland, Westmoreland)  and  Durham,  and  part  of  what  is  now 
Lancashire.  It  enumerates  the  tenants-in-chief,  under-tenants,  free- 
holders, villeins,  and  serfs,  describes  the  nature  and  obligations  of  the 
tenures,  the  value  in  the  time  of  King  Edward,  at  the  Conquest,  and 
at  the  date  of  the  survey,  and,  which  gives  the  key  to  the  whole  inquir>', 
informs  the  King  whether  any  advance  in  the  valuation  could  be 


in  addition  to  his  exactions  of  homage  from  the  sub-tenants,  William  Ci^ecks  to 
took  other  effective  measures  to  keep  the  great  feudatories  in  check,  of  the  ^^ 
The  lordships  which  he  bestowed*  upon  bis  principal  barons  were  f*"****®"**- 
scattered  over  the  kingdom,  so  that  in  no  one  district  should  the  terri- 
tories of  one  man  be  great  enough  to  tempt  him  to  rebellion.'    An 
unforeseen  but  very  important  result  of  this  arrangement  was  the 
necessity  under  which  the  nobles  found  themselves  of  combining  with 
one  another,  and  ultimately  of  seeking  the  help  of  the  people,  in 
order  to  resist  the  Royal  power.  'Thus  the  Old- English  parliamentary 
instincts  which  the  Conquest  for  a  while  checked  were  again  awakened 
and  strengthened."     William  abolished  the  great  Earldoms  which  Great  Earl- 

dODIS 

*  The  returns  were  transmitted  to  Windicster,  digested,  and  recorded  in  two  abolished. 
Tolumes  which  have  descended  to  posterity  under  the  name  of  Domesday  Book. 

The  nanoe  itself  is  probably  derived  from  Domus  Dei,  the  appellation  of  a  chapel 
or  vault  of  the  Cathedral  at  Winchester  in  which  the  survey  was  at  first  deposited. 
From  this  authentic  record  our  most  certain  informadon  is  obtained  as  to  the  Old 
Eagtish  common  law,  as  it  appears  in  the  local  customs  referred  to ;  the  character 
of  the  municipal  government  and  *  consuetudines '  of  the  towns ;  the  financial 
system  of  the  shires  whilst  still  under  the  administration  of  the  earls  ;  and  the 
general  political  and  social  condition  of  England  towards  the  end  of  William's 
reign.  [Cf.  Chron.  Petrib.  and  Gneist.  Const  Hist.  pp.  xo2  and  sea.  ;  and  particularly 
Lappcnberg.  Gcschichte  v.  England,  i.  pp.  143,  144.  George  III.,  acting  upon  an 
addx»  from  the  House  of  Lords,  caused  this  complete  national  register  to  be 
printed  :  and  it  appeared  in  two  foUo  vols,  in  1783  ;  to  these  came  four  supple- 
mentary registers  and  indices  in  two  additional  vols,  of  the  Record  Commission. 
Sir  Henry  E^,  who  re-edited  it  in  1833.  wrote  a  brilliant  introduction,  q.  v.  Cf.  also 
Freeman,  Norman  Conquest,  vol.  5,  cap.  aa. — Eo.]  [The  origin  and  meaning  of  the 
name.  DomcKlay  or  Domesday  Book,  cannot  vet  be  said  to  be  free  from  doubt. 
Stow  gives  the  'Domus  dei  *  explanation,  while  the  author  of  the  Dialog  us  de  Scac- 
cario  propounds  the  '  Dies  Judidi '  theory.  It  is  certain,  however,  that  the  name 
was  applied  to  several  similar  records,  as  we  have  notices  of  the  Domesday  of  St. 
Paul's,  or  of  Ralph  de  Diceto,  the  Domesday  of  Chester,  the  Domesday  of  York, 
&C.-C.] 

'  From  Domesday  we  team  -that  the  vast  possessions  of  the  king's  brothers.  Odo, 
Bishop  of  Bayeux.  and  Robert,  Count  of  Mortain,  were  scattered  over  seventeen 
and  nineteen  counties  respectively.  Eudes  the  steward  (dapifer)  held  fiefs  in  twelve 
oounties.  Hugh  (Lupus)  of  Avranches  held  lands  in  twenty-one  counties,  exclusive 
of  those  in  his  palatine  earldom  of  Chester.  See  Thorpe's  Lappenberg's  England 
nader  the  Normans,  p.  aoi. 

*  Freeman,  Norm.  Conq.  iv.  71. 
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had  threatened  the  integrity  of  the  Kingdom  under  Edward,  and, 
reverting  to  the  earlier  English  practice,  restricted  the  jurisdiction  of 
the  Earl  to  a  single  shire.    The  government  of  the  shire^udidal, 
military,  and  financial — ^was,  moreover,  practically  executed  by  the 
Sheriff  who  was  directly  responsible  to  the  King.     An  apparent 
exception  to  the  general  policy  pursued  by  the  Conqueror  occurs  in 
Cocinttcs      the  creation  of  the  three  Palatine  counties  of  Chester,  Durham,  and 
'"**"       Kent    The  extraordinary  powers  thus  conferred  were,  however,  requi- 
site for  the  defence  of  the  kingdom  against  attacks  from  Wales,  Scot- 
land, and  the  Continent  respectively,  and  two  of  the  persons  entrusted 
with  them  were  ecclesiastics,  who  could  not  become  the  founders  of 
families.     A  further  check  to  the  power  of  the  baronage  resulted  from 
the  maintenance  in  full  vigour  of  the  popular  courts  of  the  Shire  and 
the  Hundred,  by  which  the  private  manorial  jurisdictions  of  the  nobles 
were  restrained,  as  far  as  possible,  within  narrow  limits. 
Fendal  ten-      The  political  and  social  influence  of  the  system  of  Feudal  tenure 
""^  gradually  established  in  England  under  the  Conqueror  and  his  son 

Rufus  has  been  so  vast  and  so  enduring,  that  it  is  desirable  to  take  a 
glance  at  its  outline,  in  order  to  a  right  understanding  of  the  develop- 
ment of  our  Constitution  and  laws.  The  Feudal  tenures  were,  indeed, 
abolished  by  Act  of  Parliament  in  the  reign  of  Charles  II.,  but  the 
spirit  of  the  system  still  lives  on.  It  stands  revealed  in  the  theory  of 
our  law  that '  all  the  lands  and  tenements  in  England  in  the  hands  of 
subjects  are  holden  mediately  or  immediately  of  the  King  ; '  >  in  the 
law  of  primogeniture,  as  applied  to  the  inheritance  of  real  estate ;  and 
in  the  custom  of  family  settlements,  by  which  the  old  law  of  entail  is 
practically  continued. 

Prior  to  the  Conquest  all  lands  had  been  subject  to  the  trinoda 
necessitas.  This  obligation  still  continued.  But  after  the  Feudal 
system  of  tenure  had  been  fully  established,  all  lands  were  held  subject 
to  certain  additional  obligations,  which  were  due  either  to  the  King 
(not  as  sovereign,  but  as  feudal  lord)  from  the  original  grantees,  called 
tenants-in-chief  {fenentes  in  capite\  or  to  the  tenants-in-chief  them- 
selves from  .their  under-tenants.'  Of  these  obligations  the  most 
Tennre  by  honourable  was  that  of  knight^seruice.  This  was  the  tenure  by  which 
i^ctl  the  King  granted  out  fiefs  to  his  followers,  and  by  which  they  in 
turn  provided  for  their  own  military  retainers.     The  lands  of  the 

^  Coke  upon  LittlecoQ,  cap.  i,  sec.  z. 

'  The  tenants-in-chief.  including  the  ecclesiastical  corporations.  enumeFBted  in 
Domesday,  amounted  to  about  fifteen  hundred.  The  under-tenants  were  about 
eight  thousand  in  number,  and  largely  consisted  of  the  ousted  English  owners,  who 
had  been  reduced  from  the  degree  of  ihegn  to  the  condition  of  simple  fxeeholders  or 
franklins,  holding  under  a  Norman  lord. 
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Bishops  and  dignified  ecclesiastics,  and  of  most  of  the  religious  founda- 
^  tions,  were  also  held  by  this  tenure.    A  few  exceptions  only  were  made 
in  favour  of  lands  which  had  been  immemorially  held  iTifrankalfnoign^ 
or  free-alms. 

On  the  grant  of  a  fief,  the  tenant  was  publicly  invested  with  the  itmestitmrt, 
land  by  a  symbolical  or  actual  delivery,  termed  livery  of  seisin.  He 
then  did  hcmagey  so  called  from  the  words  used  in  the  ceremony  :  ^  Je  Hamagt. 
deveigne  votre  homnu^  Humbly  kneeling  before  his  lord,  with  sword 
nngirt  and  head  uncovered,  he  placed  his  hands  between  those  of  his 
lord,  and  pronounced  the  words  :  '  I  become  your  man  from  this  day 
forward,  of  life  and  limb,  and  of  earthly  worship  ;  and  unto  you  shall 
be  true  and  faithful,  and  bear  to  you  faith  for  the  tenements  I  claim 
to  hold  of  you.' '  The  lord  then  kissed  his  vassal  on  the  cheek  and 
received  the  oath  of  fealty.  In  the  case  of  a  sub-tenant  (vavassor).  Fealty, 
his  oath  of  fealty  was  guarded  by  a  reservation  of  the  faith  due  to  his 
sovereign  lord  the  King.  For  every  portion  of  land  of  the  annual 
vadue  of  £10^  which  constituted  a  knight's  fee,  the  tenant  was  bound, 
whenever  required,  to  render  the  services  of  a  knight  properly  armed 
and  accoutred,  to  serve  in  the  field  forty  days  at  his  own  expense.  In 
addition  to  service  in  war-time,  the  tenants-in-chief  were  also  bound 
to  attend  the  King's  court  at  the  three  great  festivals  of  ^he  year; 
and  on  the  same  principle  every  mesne  lord  having  two  or  more  free- 
hold tenants  had  a  right  to  compel  their  attendance  (termed  suit  of 
court,  from  smvre^  to  follow)  at  the  court-baron  of  the  manor,  as  the 
lordship  of  pre- Norman  times  was  now  termed.* 

Tenure  by  knight-service  was  also  subject  to  several  other  incidents  inddenuof 
of  a  burdensome  character,  the  unfair  and  oppressive  exactions  of  ^ght-  ^ 
which  by  the  Norman  and  earlier  Angevin  kings  supplied  one  of  the  *«^<^- 
chief  incentives  to  the  barons  who  wrested  the  Great  Charter  from 
King  John.    These  incidental  burdens  were : 

^  UttletoQ  [Ump,  Edw.  IV.).  1.  i.  c.  lo,  s.  85.  GlanviU  [temp.  Hen.  II.)  gives 
Che  fonn  thus :— '  Fieri  autem  debet  homftgium  sub  hac  forma,  scilicet  ut  is  qui 
honiagium  fiEicere  debet,  ita  fiat  homo  domini  sui,  quod  fidem  illi  portet,  de  ulo 
teoemento  unde  homasium  suum  praestat,  et  quod  ejus  in  omnibus  terrenum 
honorem  servet,  salva  nde  debita  domino  regi  et  haeredibus  suis.* — Lib.  ix.  c.  i. 
rCf.  Guizot,  Civilisation  tn  France  (Brussels.  1839),  iv.  p.  349,  where  is  given  the 
form  in  the  Coutuwu  di  la  Marcht,  art  189,  in  nearlv  identical  words  : — 'Jeo 
deveigne  vostre  home  de  oest  jour  en  avant,  de  vie  et  de  membres,  et  foy  a  vous 
pocteiai  des  tenemens  que  jeo  daime  de  tenir  de  vous.'~C.] 

'  Gilbert,  Tenures,  431  ei  stq.  'The  name  "  manor"  is  of  Norman  oriein,  but 
the  estate  to  which  it  was  given  existed  in  its  essential  character  long  before  the 
Conquest ;  it  received  a  new  name,  as  the  shire  also  did,  but  neither  the  one  nor 
the  other  was  created  by  this  change.  The  local  jurisdictions  of  the  thegns  who 
bad  grants  of  sac  and  soc,  or  who  exercised  judicial  functions  amongst  their  free 
neighbours,  were  identical  with  the  manorial  jurisdictions  of  the  new  owners.'— 
Stobbs,  ConsL  Hist.  L  273. 
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X.  The  tenant  was  at  first  expected,  and  afterwards  obliged,  to 
render  to  his  immediate  lord  certain  contributions  termed  Aids. 
These,  which  were  to  be  reasonable  in  amount,  were  due  on  three 
special  occasions — to  ransom  the  lord's  person  from  captivity ;  to 
make  his  eldest  son  a  Icnight ;  and  to  provide  a  suitable  portion  for 
his  eldest  daughter  on  her  marriage.'  The  Stat  of  Westminster  I. 
(3  £dw.  I.)  fixed  the  reasonable  aid  at  20x.  for  every  knight's  fee,  and 
for  every  £^o  value  of  land  in  socage. 

2.  On  the  death  of  the  tenant,  his  fief  descended  to  his  heir,  sons 
being  preferred  to  daughters,  and  the  elder  to  the  younger  son.  But 
before  taking  up  his  ancestor's  estate,  the  heir,  if  of  age,  had  to  pay  a 
fine  called  a  Reliefs  which  closely  resembled  and  was  apparently  a 
feudalised  form  of  the  ancient  English  Heriot.'  By  demanding  arbi- 
trary and  exorbitant  reliefs  the  Norman  kings,  William  Rufus  espe- 
cially, often  obliged  the  heir  in  effect  to  purchase  or  redeem  his  lands. 
This  abuse  was  specially  provided  against  in  the  charter  of  Henry  I., 
in  which  the  King  promised  to  exact,  and  required  his  tenants  to 
exact  from  their  under-tenants,  only  the  accustomed  and  legal  reliefs.' 
Glanvill,  in  the  reign  of  Henr>'  11.,  tells  us  that  the  reasonable  relief 
for  a  knight's  fee  was  loof.,  but  that  the  sum  due  for  a  barony  varied 
juxta  voluntaieni  et  misericordiam  dontini  rei^,^    The  amount  was 

not  finally  fixed  till  Magna  Charta  defined  the  antiquum  relevium  as 
;f  100  for  a  barony,  loof.  for  a  knight's  fee.' 

Tenants-in-chief  were  subject  to  a  kind  of  additional  relief  termed 
primer  seisin,  which  consisted  in  the  right  of  the  King,  on  the  death 
of  one  of  his  tenants  leaving  an  heir  of  full  age,  to  receive  one  year's 
profits  of  the  inherited  land.' 

3.  If  the  heir  were  under  age,  the  lord  was  entitled,  under  the 

*  GUinvill.  lib.  ix.  c.  8  ;  Magna  Charta.  c  12  {infra,  ch.  iv.). 

*  Stubbs,  Const.  Hist.  i.  261.  [Thus  Digby,  History  of  Law  of  Real  Property 
(1884).  pp.  39,  40,  says,  the  Relief  was  confounded  with  the  custom  of  rendering 
Heriots  on  the  death  of  the  man  or  vassal  which  prevailed  before  the  Conquest,  and 
refers  to  the  Laws  of  Cnut,  71,  72,  for  the  amounts  due  as  Heriot  of  au  Earl,  a 
King's  thane,  &c  William's  provision  on  the  subject  of  Reliefs.  Mr.  Dig  by  derives 
directly  from  Cnut's  Laws. — C.] 

'  Si  quis  baronum,  comitum  meorum  sive  aliorum  qui  de  me  tf  nent,  mortuus 
fuerit.  haeres  suus  non  redimet  terra m  suam  sicut  faciebat  tempore  fratris  md.  sed 
Justa  et  legitima  relevatJone  relevabit  earn.  Similiter  et  homines  baronum  meonun 
justa  et  legitima  relevatione  relevabunt  terras  suas  de  dominis  suis.— Chan.  Hen.  1., 
Thorpe,  Anc.  Laws  and  Inst..  315. 

*  Glanvill,  lib.  ix,  c.  4. 

*  Infra,  ch.  iv. 

*  Coke  upon  Littleton.  77 A.  It  was  by  analoey  to  the  feudal  incident  of  Primer 
seisin,  that  the  Popes — who.  in  carrying  out  Hildebrand's  ideas,  claimed  to  be 
feudal  lords  of  the  lands  of  the  Church — subsequently  exacted  from  every  beneficed 
clergyman  in  England  yhtjirst-fruits  of  his  benefice. 
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name  of  Wardships  to  the  custody  of  his  body  and  lands,  without  any 
account  of  the  profits.  At  the  s^e  of  twenty-one  in  males,  and  six- 
teen in  females,  the  wards  were  entitled  to  ousterlemain  or  *sue  out 
their  livery ' — ^that  is,  to  require  delivery  of  their  lands  out  of  their 
guardian's  hands,  on  payment  of  half  a  year's  profits  in  lieu  of  all 
reliefs  and  primer  seisins.^ 

4.  The  lord  also  possessed  the  right  of  disposing  of  his  female  Marriage. 
wards  in  marriage.    The  rejection  by  the  ward  of  a  suitable  match 
incurred  the  forfeiture  of  a  sum  of  money  equal  to  the  value  of  the 
marriage — that  is,  as  much  as  the  suitor  was  willing  to  pay  down  to 

the  lord  as  the  price  of  the  alliance.  If  the  ward  presumed  to  marry 
without  the  lord's  consent,  she  forfeited  double  the  market  value  of 
the  marriage.  This  right,  which  applied  not  only  to  female  wards, 
but  to  daughters  who  were  the  presumptive  heirs  of  living  vassals,  was 
originally  intended  as  a  security  against  the  lord  being  obliged  to 
receive  the  homage  of  a  hostile  or  otherwise  objectionable  tenant ; ' 
but  it  was  afterwards,  without  any  feudal  justification,  extended  to 
male  wards,  and  used  as  a  lucrative  source  of  extortion  both  by  the 
Crown  and  mesne  lords.' 

5.  The  right  of  devising  land  by  will  ceased  (with  a  few  local  excep-  Fines  on 
tions)  at  the  Conquest,  and  for  some  time  afterwards  the  freedom  of    **°*"**- 
alienation  inter  vivos,  which  had  existed  in  Anglo-Saxon  times,  seems 

to  have  been  limited  by  certain  restrictions  in  favour  of  the  heir.^ 

*  Wardship  and  marriage,  the  most  oppressive  of  feudal  exactions,  seem  not  to 
have  been  ordinary  feudal  incidents,  but  nearly  peculiar  to  Normandy  and  England 
(Hallam.  Midd.  Ages.  L  178).  From  the  charter  of  Henry  I.  [infra,  p.  65),  it 
would  appear  that,  so  far  as  they  were  sources  of  pecuniary  ad\'antage,  they  were 
not  claimed  even  in  England  under  William  the  Conqueror,  but  were  among  the 
noyfX  exactions  introduced  by  William  Rufus.  Though  abolished  by  Henry  I., 
they  were  soon  re-introduoed.  The  Assize  of  Northampton,  c.  4  (a.d.  1176)  ex- 
pressly gave  the  wardship  of  lands  to  the  lord.  The  feudal  lawyers  justified  the 
right  of  wardship  on  the  ground  :  as  to  the  land,  that  the  Infant  heir  being  incap- 
able of  rendering  the  military  service,  ought  not  to  hold  the  fief :  as  to  the  person 
of  the  heir,  that  it  was  the  interest  of  the  lord  to  educate  him  properly  for  military 
service.    Ct  Fortescue,  De  Laudibus  L^.  Angl.  p.  105. 

*  Ne  de  inimico  suo,  vel  alio  modo  minus  idoaea  persona,  horoagium  de  feodo 
Stto  oogatur  recipere.---Glanvill,  1.  vii.  c.  12. 

»  Glanvill,  L  vii.  c.  12 ;  Stat,  of  Merton,  20  Hen.  III.  c.  6.  GlanviU  [temp, 
Heo.  II.)  expressly  limits  tne  lord's  right  of  marriage  to  female  wards.  Bracton 
{tem^.  Hen.  III.)  extends  it  to  both,  'sive  sit  masculus.  sive  fcemina.'  The  ex- 
tension of  the  right  to  males  was  based  on  a  strained  and  iniquitous  construction 
of  the  word  '  han^es '  in  Magna  Charta  {infra,  ch.  iv. ).  By  the  Statute  of  Merton 
the  lord's  right  of  selling  the  ward  in  marriage,  or  else  receiving  the  value  of  it,  is 
expressly  declared. 

*  In  a  fief  granted  to  a  man  and  his  heirs,  '  the  ancestor  and  his  heirs  took  equally 
as  a  succession  of  usufructuaries,  each  of  whom  during  his  life  enjoyed  the  beneficial, 
but  none  of  whom  possessed  or  could  lawfully  dispose  of  the  direct  or  absolute 
dominion  of  the  property.' — Coke  upon  Littleton,  191  A,  n.  (1.)  vi.  5. 
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Indirectly,  however,  alienation  of  portions  of  fiefs  was  effected  throagh 
the  medium  of  sub-infeudation,  a  process  which  by  the  time  of 
Henry  II.  had  been  most  extensively  applied  throughout  the  country.^ 
By  this  time  also  the  ancestor  appears  to  have  acquired  a  limited 
right  to  defeat  the  expectation  of  his  heir.*  Subsequently,  by  the 
Statute  of  Quia  Emptores  (i8  Edw.  I.  c  i)  sub-infeudation  was  for- 
bidden, and  every  freeman  was  allowed  to  aliene  his  land  at  pleasure 
(except  by  will),  to  be  held  not  of  the  alienor,  but  of  the  lord  of  whom 
he  alienor  had  immediately  held.  All  tenants-in-chief,  however,  sti  1 
required  a  licence  from  the  King  before  they  could  aliene,  for  which 
a  fine  was  of  course  demanded.  By  a  statute  of  Edward  1 1 1.'  tiie 
necessity  for  a  licence  was  done  away  with,  and  tenants-in-chief  were 
allowed  to  aliene  at  will,  on  payment  of  a  reasonable  fine  to  the  King. 

6.  J^astly,  there  was  the  valuable  right  oi  Escheat^  by  which,  on  the 
determination  of  the  tenant's  estate — either  on  failure  of  legal  heirs 
{^propter  defectum  sanguinis)^  or  on  conviction  of  the  actual  tenant  of 
felony  or  treason  (^propter  delictttm  ienentis) — the  fief  reverted  to  the 
lord  by  whom  or  by  whose  ancestors  it  had  been  originally  granted. 
Independently  of  escheat,  the  lands  of  a  convicted  felon  were  also 
liable  to  forfeiture  to  the  Crown  (which  intercepted  the  escheat  to 
the  mesne  lord) — in  the  case  of  treason,  for  ever  ;  in  other  felonies  for 
a  year  and  a  day.** 

Besides  the  tenure  by  knight-service  properly  so-called,  there  was  a 
species  of  tenancy  in  chief  by  Grand  Serjeanty  (per  magnum  serviiium\ 
whereby  the  tenant  was  bound,  instead  of  serving  the  King  generally 
in  his  wars,  to  do  some  special  service  in  his  own  proper  person,  as 
to  carry  the  King's  banner  or  lance,  or  to  be  his  champion,  butler,  or 
other  ofificer  at  his  coronation.*  This  was,  in  fact,  merely  a  continua- 
tion of  the  system  which,  as  we  have  seen,  was  early  developed  in 
England  through  the  growth  of  the  Thegnhood,'  and  was  of  the  same 
nature  as  the  fiefs  of  ofHce  so  general  on  the  Continent' 

Grants  of  land  were  also  made  by  the  King  to  his  inferior  followers 
and  personal  attendants,  to  be  held  by  meaner  services.  Among  the 
tenants-in-chief  mentioned  in  Domesday  occur  the  names  of  the 
king's    foresters,    huntsmen,    falconers,    farriers,  cooks,  and  similar 


Report  of  Lords'  Committee  on  the  Dignity  of  a  Peer,  1819,  p.  107. 

Glanvill,  1.  vii.  c.  i. 

I  Edw.  III.  c  12. 

Wright,  Tenures.  44,  12a    See  Magna  Cbarta,  c.  32,  infra^  ch.  iv. 

Coke  upon  Littleton,  i.  153. 

Supra,  p.  20. 

The  Count  of  Anjou,  under  Louis  VI.,  claimed  the  office  of  Great  Seneschal  of 
France;  i.e..  to  carry  dishes  to  the  King's  table  on  state  days. — Hallani,  Middl^ 
Ages,  i.  [180].     [Cf.  La  valine,  Hist,  desFranfais,  i.  338.— C.j 
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oflficers.  Hence,  probably,  arose  tenure  by  Petit  Serjeantyy  though 
later  oq  we  find  that  term  restricted  to  tenure  in  capite  by  the  service 
of  rendering  yearly  some  implement  of  war  to  the  King.'  It  was,  in 
fict,  merely  a  dignified  species  of  the  tenure  in  Socage,  which  has 
next  to  be  noticed. 

Tenure  in  Free  Socaj^e '  (which  still  subsists  under  the  modem  de-  p^*socage 
nomination  of  Freehold,  and  may  be  regarded  as  the  representative 
of  the  primitive  alodial  ownership)  denotes,  in  its  most  general  and 
extensive  signification,  a  tenure  by  any  certain  and  determinate  ser- 
vice, as  to  pay  a  fixed  money  rent,  or  to  plough  the  lord's  land  for  a 
fixed  number  of  days  in  the  3'ear.  In  this  sense  it  is  constantly 
opposed  by  our  ancient  legal  writers,  to  tenure  by  knight-service, 
where  the  service,  though  esteemed  more  honourable,  was  precarious 
and  uncertain.'  Not  being  held  by  military  service,  socage  tenure 
lacked  one  of  the  essential  elements  of  a  feud,  but  the  spirit  of  feud- 
alism was  all-embracing  and  affected  every  tenure  and  every  institu- 
tion. Thus  we  find  that  tenure  in  socage,  like  that  by  knight-service, 
was  created  by  words  of  pure  donation  accompanied  by  livery  of 
seisin,  and  was  liable  to  the  obligation  of  fealty  invariably,  sometimes 
of  homage  ;  and  was  in  like  manner  subject,  but  in  a  modified  form,  to 
many  of  the  incidents  of  tenure  by  knight-service.  Though  con- 
sidered less  honourable  than  the  latter,  socage  was  practically  much 
more  beneficial,  especially  in  its  freedom  from  the  grievous  burdens  of 
feudal  Wardship  and  Marriage.^ 

Besides  petit  serjeanty,  socage  tenure  comprised  two  other  parti- 
cular species,  burgage  and  gavelkind. 

Tenure  in  Burgage  was  a  kind  of  town  socage.*    It  applied  to  tene-  i^^rgage. 

^  Coke  upon  Littleton,  ss.  159.  i6a  Per  servitiuro  reddendi  nobis  cultellos,  vel 
SBgittas,  vel  hnjusinodi.     Mag.  Charta,  c.  37,  infra,  ch.  iv. 

*  Socagt,  from  jocasa  franchise  or  jurisdiction.  [A.-S.  sdc,  from  saken.  Strata 
nann.  O.  E.  DUt,^C'\ 

'  Bnicton,  La  c.  16,  s.  9.  The  author  of  Fleta  says  :  Ex  donationibus  servitia 
militaria  vel  magnae  serjantiae  non  continentibus,  oritur  nobis  quoddam  nomen 
generale  quod  est  socagium. — L.  3.  a  14,  s.  9. 

*  The  wardship  and  marriage  of  an  infant  tenant  of  a  socage  estate  (up  to  the 
age  of  14,  when  wardship  cesued).  devolved  upon  his  nearest  relation  not  being 
one  to  whom  the  inheritance  could  descend.  Conversely  to  tlie  rule  in  knisht- 
service,  the  guardian  in  socage  was  strictly  accountable  for  the  rents  and  pronts  ; 
and  if  he  allowed  his  ward  to  marry  under  the  age  of  14,  he  was  bound  to  account 
to  the  ward  for  the  value  of  the  marriage,  even  though  nothing  had  been  received 
for  it,  unless  he  had  married  him  to  advantage.  Stephen.  Commentaries,  i.  31a 
(Sthed.). 

*  [On  Burgage,  cf.  Digby.  Hist,  Law  of  Real  Property,  p.  47,  who  says  that, 
'  by  the  time  of  GlanviH,'  the  '  important  class  of  socage  tenants '  who  held  lands 
of  lords  by  this  tenure  in  towns.  '  had  obtained  the  distinctive  name  of  burgage 
tenants,'  and  that  they  'retained  in  many  cases  local  customs,  especially  as  to  the 
descent  of  lands,  and  as  to  devising  them  by  wilL' — C]  [Cf.  Gneist,  Hist.  Engl. 
Const,  p  434. — Ed.] 
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ments  in  any  ancient  borough,  held  by  the  burgesses,  of  the  King  or 
other  lord,  by  fixed  rents  or  services.*  At  the  Conquest  the  cities  and 
boroughs  were  retained  by  the  King  as  part  of  the  demesne  of  the 
Crown,  but  a  large  number  were  subsequently  granted  out  to  his 
barons.  This  tenure,  which  still  subsists,  is  subject  to  a  variety  of 
local  customs,  the  most  remarkable  of  which  is  that  of  Borough" 
English,  by  which  the  burgage  tenement  descends  to  the  youngest 
instead  of  to  the  eldest  son.* 

Gavelkind^  is  almost  confined  to  the  county  of  Kent,  whose  inhabi- 
tants are  said  to  have  secured  this  and  other  privileges  by  special 
favour  of  the  Conqueror.^  The  lands  are  held  by  suit  of  court  and 
fealty,  a  service  in  its  nature  certain.'  The  tenant  in  Gavelkind 
retained  many  of  the  properties  of  alodial  ownership  :  his  lands  were 
devisable  by  will  ;  in  case  of  intestacy,  they  descended  to  all  his  sons 
equally  ;  they  were  not  liable  to  escheat  for  felony,  the  maxim  being 
'  the  father  to  the  bough,  the  son  to  the  plough ' ;  and  they  could  be 
aliened  by  the  tenant  at  the  age  of  fifteen. 

Below  Free  Socage  was  the  tenure  in  Villeinagef  by  which  the 
agricultural  labourers,  both  free  and  ser\''ile,  held  the  land  which  was 
to  them  in  lieu  of  money  wages.  The  terms  of  the  tenancy  varied 
with  the  local  customs  of  different  manors,  but  it  was  always  more 
or  less  precarious.  Bracton,  writing  under  Henry  III.,  describes  two 
kinds  of  tenure  in  Villeinage,  pure  and  privileged.  Pure  villeinage, 
he  tells  us,  was  the  tenure  by  which  the  demesne  of  mesne  lords  was 
held  by  tenants  who,  whether  free  or  slave,  were  bound  to  do  whatever 

*  Coke  upon  Litt.,  as.  i6a,  163. 

'  Littleton,  s.  165  ;  Third  Read  Property  Report,  p.  8.  [The  Manor  of  Kenning- 
ton,  it  is  believed,  affords  an  instance,  in  what  is  now  practically  a  London  suburb, 
of  the  survival  of  Borough-English. — C.] 

'  Gavelkind,  A.-S.  gafDlcund^ '  rent-yielding '  land,  gafol^  *  rent '  or  '  customarie 
paiment  of  woorkes.'  Lambarde.  Perambulation  of  Kent  [ed.  1826,  p.  477] ; 
Kemble,  Int  Cod.  Dipl.,  i.  bd.  [Gavelkind — the  custom  of  Kent— -obtains  ^k>  m 
'  Kentish  Town,'  a  northern  suburb  of  London. — Ed.] 

*  [Digby,  Hist.  Law  of  Real  Property,  p.  46.  n.  3.  remarks  that  befofe  the 
Conquest,  gafolcund  or  gavelkind  lands  m'eant  simply  '  rent-paying '  lands.  As  to 
the  survival  of  this  and  other  customs,  Digby  savs,  '  How  it  was  tluit  these  customs 
survived  is  a  question  of  great  difficulty.' — C]  T'  Only  where  numerous  old  Saxon 
owners  of  the  soil  dwelt  dose  together,  as  was  the  case  in  Kent,  an  equal  division 
of  the  land  amongst  all  the  sons  (gavelkind)  remained  a  local  custom.' — Gneist, 
Const.  Hist.  Engl.,  p.  138. — Ed.] 

*  Wright,  Tenures,  211. 

'  [On  Tenure  in  Villeinage,  cf.  Digby,  op.  dt.,  p.  138.  '  The  practice  of  allowing 
villeins  to  continue  to  occupy  their  lands  without  interruption,  and  even  to  alienate 
and  transmit  their  interests  to  their  descendants,  has  given  a  new  sense  to  the  wotd 
viilenagium,  which  has  now  \t.  Hen.  TIL]  come  to  mean  (i)  the  nature  of  a  vilkin's 
interest  in  land  ;  (2)  the  kind  of  interest  which  a  villein  has.  though  the  land  may 
be  held  by  a  freeman. '  The  relative  excerpt,  pp.  129-30,  from  Bracton,  L  iv.  a  38, 
should  be  studied.— C] 
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work  was  set  them,  and  who  'knew  not  in  the  evening  what  was  to  he 
done  in  the  morning.'  They  were  occupiers  of  the  land  at  the  lord's 
wilL  PriviUffed  villeinage,  or  villein  socage,  was  the  tenure  by  which 
tenants  of  the  King's  demesnes  held  their  land  on  condition  of  per- 
forming base  services,  but  certain ;  and  who  could  not  be  removed 
from  the  land  as  long  as  they  were  willing  and  able  to  perform  the 
service  due.  It  was  this  kind  of  *  privileged  villeins,'  or  'villein 
socmen,'  who  were  properly  termed  *"  glebae  ascriptitii^'^ 

Whilst  availing  himself  of  every  advantage  which  his  position  as  The  Con- 
feudal  lord  paramount  gave  him  over  his  baronage,  William  was  noUcy  ' 
careful  to  maintain  his  rights  and,  as  a  rule,  endeavoured  to  per-  ~[2^^'^j|g„| 
form   his  duties,  as  King  of  the  English  ;  *  preferring  the  forms  of  FeudaL 
ancient  royalty  to  the  more   ostentatious   position  of  a  feudal  con- 
queror.' * 

He  continued  to  hold,  three  times  a  year,  at  the  accustomed  times  National 
and  places,  the  ancient  National  Assembly,  at  which  the  archbishops  tinaed.^°~ 
and  bishops,  abbots  and  earls,  thegns,  and  knights  attended.'    There 
is  some  evidence  that  it  even  retained  for  a  time  its  old  constitutional 
name  of  Witan.^    But  as  the  feudal  principle  gradually  acquired  pre- 
dominating influence  in  every  department  of  the  State,  the  National 
Council  almost  insensibly  changed  from  the  assembly  of  the  Wise  Men 
into  the  Curia  Regis^  the  Court  of  the  Kingfs  feudal  vassals.     William 
made  but  few  changes  in  the  national  laws.     It  was  their  administra-  William's 
tion  by  foreign  officials  which  constituted  the  grievance  most  heavily 
felL     In  the  fourth  year  of  his  reign,  when  the  work  of  conquest  had 
been  completed,  he  ordained  that   peace  and  security  should  be 
observed  between  his  English  and  Norman  subjects,  and  renewed  the  He  renews 
law  of  Edward  the  Confessor,  with  certain  additions  made  by  himself  £j,ij]JJi*\'jj^ 
*'ad  uHlitatim  populi  Anglorum,*^    In  like  manner  Cnut,  fifty-two  Coniessor. 
years  before,  had  reconciled  the  English  and  Danes  at  a  Gemot  at 
Oxford,  and  renewed  the  law  of  Edgar  the  Peaceful.*    This  renewal 

*  Bracton,  L  iv.  c.  aS.  On  the  personal  stilus  of  the  viileins  and  the  nature  of 
the  tenore  by  which  they  held  their  land,  see  infra,  ch.  viii. 

*  Stat>bs«  ConsL  Hist.  i.  989. 

*  A. -Sax.  Chron.  s.  a.  1087.  '  priwa  he  bser  his  cynehe'm  aelce  geare.  swa  oft 
swa  be  wses  on  Englalande.  On  Easutsn  he  hine  baer  on  Winceastre.  on  Pentecosten 
00  We»troyo8tre.  on  Midewinue  on  Gleaweoeasu-e.  and  )?aenne  waeron  mid  him 
e^Ue  |;a  rice  men  ofer  eall  Englaland.  arcebiscopas.  and  leodbiicopas.  abbodas. 
and  eorias.  |?egnas.  and  caihtas.'    [BodL  Laud,  636. — C] 

*  A.-&IX.  Chron.  s.  a,  zo86,  supra,  p.  46. 

*  Hoc  quoque  praecipio  et  volo,  ut  omnes  habeant  et  teneant  legem  Edward! 
rects  in  terris,  et  in  omnibus  rebus,  adauctis  iis  quae  constitui  ad  utilitatem  populi 
Anglomm. — Statutes  of  Will.  Conq.  ;  SeL  Chart.  81. 

*  Angli  et  l^ni  apud  Oxenafordam  de  lege  re^is  Eadgari  tenendd  Concordes 
sunt  efiectL— Flor.  Wigom.  s.  a,  1018. 
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by  William  is  the  first  mention  of  the  famous  laws  of  King  Edward, 
which  Normans  as  well  as  English  soon  learnt  to  demand  in  every 
reign,  until  Magna  Charta  supplied  them  with  a  more  substantial 
foundation  for  their  liberties.  By  the  *  laws  of  Edward '  they  probably 
meant  not  the  laws  which  he  had  promulgated  but  which  he  had 
observed.^  The  phrase  imported  a  demand  for  a  mild  and  good 
government  as  opposed  to  harsh  and  unjust  innovations.  But  before 
confirming  the  English  laws,  William  took  measures  to  ascertain  what 
they  were.  He  directed  that  in  each  county  twelve  representative 
men, — Anglos  nobiUs  et  sapientes  et  sud  Uge  erudUoSy — should  be 
elected  to  report  to  him  on  oath  the  laws  and  customs  of  the 
English.* 

Normans  and  English  were  in  theory,  equal  before  the  law ;  bat 
the  distinction  of  personal  law  was,  for  some  purposes,  allowed  The 
Normans  were  accustomed  to  the  wager  of  battle,*  the  English  to  the 
ordeal  and  compurgation.  King  William  allowed  the  man  of  each 
race  to  be  tried  by  the  cu&toms  of  his  own  country.  But  Francigenae 
(who  would  be  mostly  Normans),  settled  in  England  previously  to  the 
Conquest  were  to  be  treated  as  Englishmen.^ 

The  English  frequently  revenged  themselves  on  their  local  tyrants 
by  assassination.  To  check  this,  William  ordained  that  the  whole 
Hundred,  within  whose  limits  a  Norman  should  be  secretly  slain, 
should  be  liable  to  a  heavy  amercement.'  In  connexion  with  this 
enactment  there  grew  up  the  famous  law  of  '  Englishry/  by  which 

^  The  remark  is  William  of  Malmesbury's — Non  qiuis  tolit  sed  quas  obser- 
vaveriL — HaJlam.  Middle  Ages,  ii.  325. 

*  Hoveden,  Chronica,  ii.  ai8. 1.  a,  tojo. 

'  '  The  trial  by  battle,  which  on  clearer  evidence  seems  to  have  been  brought  in 
by  the  Normans,  is  a  relic  of  old  Teutonic  jurisprudence,  the  absence  of  wt^ch 
from  the  Anglo^axon  courts  is  far  more  curious  than  its  introduction  from 
abroad.' — Stubbs,  Const  HisL  i.  376.  [A  monograph  on  Trial  fy  Cornet,  by 
George  Neilson,  Writer,  Glasgow,  published  by  W.  Hodee  &  Co.,  Gla^w,  is 
reviewed  in  Notes  and  Querier,  for  March  i,  1890. — C]  fCf.  particularly  Bnmner, 
Die  Entstehung  drr  Sch^-urgericbte.  '  Long  after  the  jury  had  .  .  .  worked  its 
way  to  a  position  of  supremacy  in  both  civil  and  criminal  causes,  some  of  its  older 
rivals  lived  on  in  neglect  and  obscurity  until  final'y  abolished  by  Statute  in  the 
present  century.  As  late  as  x8x8,  in  the  case  of  AsAJerdy.  Tkomton  .  .  .  the 
judges  held,  after  solemn  argument,  that  trial  by  battle  in  appeals  of  minder  was 
still  a  part  of  Elnglish  criminal  procedure  ;  this  decision  led  to  its  abolition  in  the 
following  year.' — Hannis  Taylor,  Origin  and  Growth  of  the  English  Court, 
p.   3^3.      The  author  dted  continues   in  a  note:  "probably  the  last  case  in 

lien  it  was  employed  was  that  of  JCing  v.  Williams,  a  B.  &  C.538.    Wager  of  law 

is  abolished  by  3  &  4  Will.   IV.  cap.  4a,  sec  13.      Cf.  Stephen,  HisL  Crim. 

Cf.  also/oi'/,  text  note  to  Magna  CMarfa,  sec.  54. — 

Select  Chart.  80,  81. 

Dialogus  de  Scaccario,  lib.  i.  a  10 ;  Select  Chart,  80, 


whict 
was 


Law,  voL  i.  p.  244,  note  2." 
ED.f 

*  Statutes  of  WilL  Conq.  ; 

*  Statutes  of  Will.  Conq.  ; 

193- 
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every  murdered  man  was  presumed  to  be  a  Norman,  unless  proofs  of 

*  Englisbry '  were  made  by  tbe  four  nearest  relatives  of  the  deceased.' 

*  Presentments  of  Englishry,'  as  they  were  technically  termed,  are 
recorded  in  the  reign  of  Richard  I.,'  but  not  later.  Even  so  early  as 
the  reign  of  Henry  II.,  we  are  told  that  the  two  races  (with  the  excep- 
tion of  the  villeins)  had  become  so  blended,  through  inter-marriages, 
that  the  distinction  between  Norman  and  Englishman  had  almost 
entirely  disappeared.' 

The  public  peace  which  William  established  and  maintained  was  PnUic  j 
the  greatest  benefit  of  his  reign.''  *  He  permitted  no  rapine  but  his 
own.'  Meting  out  stem  justice  to  Norman  and  Englishman  alike,  he 
yet  abolished  the  punishment  of  death,  and  substituted  what  was 
possibly  regarded  as  the  milder  punishment  of  mutilation.'  He  also^ 
like  his  predecessors  Ethelred  and  Cnut,  prohibited  the  infamous 
practice  of  selling  men  into  foreign  slaver}\* 

Tbe  love  of  field  sports  amounted  in  the  Conqueror  to  an  ungovern-  ^«  Forest 
able  passion.  *  H  e  loved  the  tall  deer,'  says  the  Anglo-Saxon  Chronicler, 
'as  if  he  were  their  father;'  and  the  laying  waste  of  17,000 acres  for 
the  formation  of  the  New  Forest,  in  Hampshire,  made  a  deep  impres- 
sion on  the  popular  mind.  The  Forest  laws  which  William  introduced, 
though  not  so  cruel  as  they  subsequently  became  under  Henry  I., 
were  yet  marked  by  extraordinary  harshness. 

The  penalty  for  killing  a  hart  or  hind  was  loss  of  sight.    The 

^  Bracton,  1.  3,  tr.  2.  c,  15.  s.  7.  The  crime  of  murder  {murdrum)  \\'as  anciently 
restricted  to  secret  killing.  '  Murdrum  proprie  dicitur  mors  alicujus  occulta,  cuius 
interfecior  ignore  tur.  Murdrum  enim  idem  est  quod  abscond itum  vel  occuUum.  — 
DtaL  de  Scac  lib.  i.  c  10.  [On  Murdrum,  cf.  Maitland,  Pleas  of  the  Cravm, 
Glouf.  (Introd.  xxix.),  where  the  Editor  remarks  that,  in  the  Roll.  5  Hen.  III.,  'the 
word  murder  is  never  used  to  differentiate  two  degrees  of  homicidal  guilt,  it  merely 
means  that  the  sla>er  has  not  been  caught,  and  that  Englishry  has  not  been 
presented.'  Bigelow.  Hist,  of  Procedure  in  Eng.,  1880.  p.  81,  speaking  of  the  last 
quai  ter  of  the  lath  century,  says  '  the  fine  was  still  imposed  in  all  cases  of  secret 
saying,  npon  the  old  presumption,'  and  suggests  what  Maitland  {pp.  cit.)  seems  to 
pcove.  that  '  the  murdrum  must  have  been  more  a  matter  for  the  Eyre,  after  the 
establishment  of  provincial  visitations,  than  of  the  central  King's  Court'— C.]. 

*  Abbrev.  Placit  pp.  13.  17.  18,  19. 

*  Richard.  Bishop  of  London  and  Treasurer  of  the  Exchequer  under  Henry  II., 
teUs  us  in  his  Dialogus  de  Scaccario^  lib.  i.  x.  :  Sed  jam  cohabitantibus  Anglicis  et 
Nonnannis,  et  altenitrum  uxores  ducentibus  vel  nubentibus.  sic  permixtae  sunt 
nationes  ut  viz  discemi  possit  hodie.  de  liberis  loquor.  quis  Anglicus  quis 
Nonnannus  sit  genere  ;  except  is  duntaxat  ascriptidis  qui  villani  dicuntur,  quibus 
non  est  Uberum  obstantibus  dominis  suis  a  sui  status  conditione  discedere. — 
Select  Chart  193. 

«  '  No  man  durst  slay  other  man  had  he  never  so  mickle  evil  done  to  the  other.' 
— rA.-S.  ChroD..  s.  a.  1087.] 

*  Statutes  of  WiU.  Conq.  ;  Select  Chart.  8x. 

*  Eco  prohibeo  ut  nullus  vendat  hominem  extra  patriam  super  plenam  forisfiEu:- 
tunun  tDeam.^Uid.    [s.  9.] 
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killing  of  even  wild  boars  and  hares  was  forbidden.  The  beginning  of 
Forest  laws  is  traceable  to  the  legislation  of  Cnut ;  but  by  him  the 
right  of  every  man  to  hunt  on  his  own  ground  was  expressly  recog- 
nised.^ Up  to  the  period  of  the  Conquest,  hunting  was  still  regarded 
not  merely  as  a  pastime  but  as  a  means  of  exterminating  noxious 
animals  and  of  procuring  food.  Under  William  it  became  a  m^r^ 
sport  for  pleasure,  and  the  exclusive  privilege  of  the  King  and  those 
whom  he  allowed  to  share  it.'  Though  mitigated  under  Henry  III. 
and  in  succeeding  reigns,  yet  'from  this  root,'  says  Blackstone, 
'  afterwards  sprung  a  bastard  slip  known  by  the  name  of  the  Game 
Law,'— a  system  which,  down  to  the  reign  of  William  IV.,  made  it 
illegal  for  any  man  to  take  or  sell  game,  even  on  his  own  land,  unless 
possessed  of  a  real  property  qualification  of  at  least  £ioo  a  year.* 

The  Chun^  Previous  to  the  Conquest  the  English  Church  had  enjoyed  what  has 
been  termed  '  an  insular  and  barbaric  independence.'  The  Conquest 
brought  it  into  much  closer  connexion  with  Rome.^  Foreign  ecclesi- 
astics were  substituted  in  high  places  for  the  native  clergy.  But 
while  the  Church  lost  some  of  its  national  independence,  it  gained  in 
power.  As  secular  government  gained  in  force  through  the  strong 
centralisation  system  of  the  Conqueror,  so  the  power  of  the  Church 
increased  through  its  more  complete  subordination  to  the  Papacy. 
The  Conqueror,  however,  had  no  intention  of  admitting  the  interference 
of  the  Pope  in  the  English  Church  or  State  to  a  greater  extent  than  he 
himself  might  judge  to  be  expedient.  He  was,  indeed,  under  great 
obligations  to  the  Papacy,  and  was  at  all  times  regarded  as  a  favoured 

Cir  1076.  son  of  the  Church.  But  he  resolutely  refused  to  admit  the  haughty 
pretensions  of  Hildebrand,  who  in  the  prosecution  of  his  scheme  of 
Ecclesiastical  Feudalism,  in  which  all  kings  of  the  earth  were  to  hold 
their  kingdoms  as  fiefs  of  the  Holy  See,  called  upon  William  to  do 
fealty  for  the  crown  of  England.*    Under  the  pre-Norman  kings  the 

'  Cnut,  Secular  Dooms,  c  8z.— And  T  will  that  every  man  be  entitled  to  his 
hunting  in  wood  and  in  field,  on  his  own  possession.  And  let  everyone  forego  my 
hunting  :  take  notice  where  I  will  have  it  untrespassed  on.  under  penalty  of  the 
full  wiu, 

•  See  Freeman.  Norm.  Conq.  vol.  iv.  [610]. 

•  Stephen,  Commentaries,  iv.  577. 

*  [Cf.  Gneist,  Const.  Hist.,  cap.  15,  "The  rise  and  decay  of  the  Norman 
Church  Supremacy."  The  chapter  referred  to  contains  in  a  condensed  form 
invaluable  matter  in  this  connection  ;  whilst  the  note  to  the  chapter  in  question 
gives  a  clear  and  objective  sketch  of  the  course  which  ecclesiastical  disputes  took 
during  the  Norman  period.  It  is  to  be  regretted  that  Mr.  Taswell-Langmead  did 
not  deem  it  consistent  with  his  plan  to  give  more  room  to  a  disquisition  upon 
Church  relations  in  this  epoch.  The  Editor  considers  it  his  duty  to  refer  to  this 
deficiency  here.  Vide  also  Hannis  Taylor,  Origin  Engl.  Const,  pp.  259  foL 
Freeman.  Norman  Conquest,  iv.  a«o.  and  Vita  Lanfranci ;  Giles,  i.  19  fol.— £d.] 

*  Fidelitatem  faoere  nolui,   nee  |Volo ;  quia  nee  ego  promisi,  nee  antecessores 
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Qunch  and  the  State  had  been  practically  identical,  alike  subject  to    . 
the  sapreme  power  of  the  Witan,  by  whom  Kings,  Earls,  and  Bishops 
were  elected  and  deposed,  and  laws  spiritual  and  temporal  were 
enacted.    The  Bishop  and  the  Ealdorman  sat  side  by  side  at  the 
gemot  of  the  shire  or  hundred,  deciding  all  causes,  ecclesiastical  as 
well  as  civiL    One  of  the  most  important  acts  of  William's  reign  was  '%JJ^'^2JJ^ 
the  separation  of  the  Ecclesiastical  from  the  Civil  jurisdiction  of  the  ySvM/rm. 
courts  of  law.     He  directed  that  from  henceforth  no  bishop  or  arch-  .^•»^<»«"'''- 
deacon  should  hold  pleas  of  ecclesiastical  matters  in  the  shire  or 
hundred  court ;  but  that  all  such  pleas  should  be  determined  according 
to  the  Canon  and  Ecclesiastical  laws  before  the  Bishop,  at  the  place 
which  he  should  appoint  for  the  purpose.    All  sheriffs  and  other  lay 
persons  were  prohibited  from  interfering  in  spiritual  causes.^    But  in 
making    this    change  William  took  care  to  preserve  the  ancient 
supremacy  of  the  State,  by  laying  down  his  three  famous  canons  of  the 
Royal  Supremacy,  viz  :-=- 

I-  That  no  Pope  should  be  acknowledged,  or  Papal  letters  received,  Wtiiia$>es 
in  England,  without  the  King's  consent.  o/tL^Royai 

2.  That  the  decrees  of  national  Synods  should  not  be  binding  with-  •*«>»»*««0'. 
out  the  King's  confirmation. 

3.  That  the  King's  barons  and  officers  should  not  be  excommuni- 
cated, or  constrained  by  any  penalty  of  ecclesiastical  rigour,  without 
his  permission.' 

A  further  check  on  the  dignitaries  of  the  Church  consisted  in  the 
tenure  of  their  estates  ;  which  from  having  been  held  by  alodial 
title,  or  in  frankalmoign  (free  alms),  were  for  the  most  part  converted 
into  baronies  to  be  held  of  the  King  by  military  service. 

The  Judicial  organisation  of  the  kingdom  at  the  end  of  William's  Ja<iicud  . 
reign  was  but  slightly  altered  from  what  it  had  been  under  Edward  ****°**"*°"* 
the  Confessor.      The  spiritual  courts  had  now,  as  we  have  seen, 
exclusive  jurisdiction  in  spiritual  matters ;  but  for  civil  matters  the 

meos  antecessoribiia  tnis  id  fedsse  comperio. — Epp.  Lanfr.  ed.  Giles,  No.  za 
Montalembert,  in  the  concluding  and  posthumous  volume  of  his  Monks  of  the  West 
(▼ii.  37)  oddly  enough  refers  to  this  incident  as  a  refusal  by  HUdebrand  of  the 
homage  of  William  I. 

>  See  the  Ordinance  of  William  in  Ancient  Laws  and  Institutes,  ed.  Thorpe, 
p.  913.  and  Srlect  Chart  8x. 

*  £admer.  Hist.  Nov.  L  p.  6  ;  Select  Chart.  79.  '  A  further  usage,  which  was 
daimed  by  Henry  L  as  a  precedent,  was  the  prohibition  of  the  exercise  of  legatine 
power  in  Kogiand.  or  even  of  the  legates  landing  on  the  soil  of  the  kingdom  with- 
out royal  license.'  Of  these  rules.  Bishop  Stubbs  remarks  :  'There  is  something 
Karolingian  in  their  simplicity,  and  possibly  thev  may  have  been  suggested  by  the 
germinating  Gallicanism  of  the  day.  They  are,  however,  of  great  prospective  im- 
portance, and  form  the  basis  of  that  ancient  customary  law  on  which  throughout 
the  middle  ages  the  English  Chiu^  relied  in  her  struggles  with  the  papacy.  '—Const. 
HisLL386. 
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ordinary  courts  were  still  those  of  the  shire,  the  hundred,  or  the 
borough,  together  with  the  hall-moots,  now  become  the  manorial 
courts-baron  of  the  King  or  other  lord.  In  the  court  of  the  shire  all 
the  freeholders  of  the  shire,*  in  the  court  baron  all  the  free  tenants  of 
the  manor,'  continued,  as  of  old,  to  act  as  judges,  and  doubtless  gave 
judgment  in  accordance  with  their  ancient  local  customs ;  but  in  the 
shire  and  hundred  courts  the  Norman  sheriff,  or  vice-comes^  now 
presided  with  a  power  and  authority  far  less  limited  than  the  power 
and  authority  of  any  of  his  English  predecessors. 
CmriaR^fU  The  Supreme  court  of  the  kingdom  was  the  Curia  Regis y  at  once 
the  Council  of  the  King  and  the  Witenagemot  of  the  nation,  with  whose 
counsel  and  consent  the  King  discharged  both  legislative  and  judicial 
functions.  The  immense  amount  of  business  to  be  transacted,  the 
frequent  absence  of  the  King  in  Normandy,  and  his  ignorance  of  the 
English  language,  caused  the  appointment  of  a  new  officer  of  the 
highest  dignity,  the  Justiciar,  who  represented  the  King  in  all  matters, 
acted  as  Regent  in  his  absence,  and  at  all  times  administered  the 
legal  and  financial  business  of  the  country.  The  office  of  Chancellor, 
who,  as  official  keeper  of  the  royal  seal,  first  appears  under  Edward 
the  Confessor  (the  first  of  our  kings  who  had  a  seal),  was  continued  ; 
but  he  was  subordinate  to  the  Justiciar,  heading  the  King's  clerks  or 
chaplains,  who  performed  the  duties  of  secretaries. 

William  was  reputed  to  be  the  most  opulent  prince  in  Christendom. 
His  daily  income  is  circumstantially  stated  by  Ordericus  Vitalis  to  have 
been  ;£io6i  lOf.  \\d,y  a  sum  which  seems  incredible,  when  tested  by 
the  relative  value  of  money  then  and  now.  Little  trust  can  be  placed 
in  the  numerical  statements  of  early  chroniclers ;  but  there  is  no 
doubt  that  the  Conqueror's  revenue  was  exceptionally  large,  whilst 
his  expenditure  was  relatively  small.  His  armies  were  furnished  free 
of  cost  by  his  military  ter^ants,  and  by  the  old  constitutional  fyrd  or 
national  militia.  When  he  thought  fit  to  employ  mercenaries,  their 
cost  was  defrayed  by  a  Danegeld  levied  on  the  whole  cultivated  land 
of  the  kingdom,  and  by  billeting  the  troops  at  free  quarters  through- 
out the  country.' 

^  See  the  accounts  of  the  suits  between  the  Bishop  of  Rochester  and  Pichot.  the 
sheriff  on  behalf  of  the  King^.  Text.  RofTens.  150;  between  Bishop  Wulstan 
and  Abbot  Waller  of  Veshand  [Evesham],  'judicante  et  testificante  omni  vice> 
comiutu.'  Hemingi  Chartular.  p.  77;  and  between  Archbishop  Lanfninc  and 
Odo.  Bishop  of  Bayeux,  Text.  Roff.  (Hickes),  p.  32. 

*  Coke,  Fourth  Inst.  46,  a68  ;  Co.  Lilt.  58  ;  Spence.  Eq.  Juris,  i.  loa  In 
Domesday  mention  is  made  of  one  lord  lending  another  some  free  tenants  to  make 
up  his  court,  propter  placita  sua  tenenda. 

*  [After  Midwinter,  the  King  caused  a  great  and  heavy  tax  to  be  exacted  over 
a  1  England  ;  that  was  for  every  hide,  two  and  seventy  pence.   A^S,  Chnm,  Bodl. 
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As  King  of  the  English,  feudal  superior  of  his  tenants-in  chief,  and  Hla  great 
personal  lord  of  all  his  subjects,  William  exercised  a  power  far^^"^' 
greater  than  that  which  any  of  his  predecessors  had  ever  wielded. 
Though  the  formal  changes  which  he  had  made  in  our  constitution 
and  laws  were  few  in  number  his  government  was  practically  despotic, 
and  his  administration  harsh.     His  tyranny,  says  Hallam, 'displayed  Hanhnenso*. 
less  of  passion  or  insolence  than  of  that  indifference  about  human  h»"ii«- 
suffering,  which  distinguishes  a  cold  and  far-sighted  statesman.'  ^  It  was 
io  this  spirit  that  to  resist  a  threatened  invasion  from  Denmark  he  caused  ^^69. 
the  whole  country  between  the  Tyne  and  the  Humber  to  be  laid 
waste,  so  that  for  some  years  afterwards  there  was  not  an  inhabited 
Tillage  and  hardly  an  inhabitant  left.' 

The  reign  of  the  Conqueror  was  on  the  whole  beneficial  to  the 
nation,  which  required  welding  together  and  organising  by  means  of  a 
strong  central  government ;  and  he  himself  was  both  a  wise  and, 
from  his  own  standpoint,  a  just  King.^  But  his  stem  nature  and  the 
hardness  of  his  rule  made  him  an  object  of  fear  to  all  ranks  of  his 
subjects.  In  the  picturesque  language  of  the  Anglo-Saxon  Chronicler : 
— 'He  was  a  very  stark  man  and  very  savage ;  so  that  no  man  durst 
do  anything  against  his  will.  He  bad  earls  in  his  bonds  who  had 
done  against  his  will  ;  bishops  he  set  off  their  bishoprics,  abbots  off 
their  abbotiies,  and  thegns  in  prison,  and  at  last  he  did  not  spare 
his  own  brother  Odo.'  '  Truly  in  his  time  men  had  mickle  suffering 
and  very  many  hardships.  Castles  he  caused  to  be  wrought  and  poor 
men  to  be  oppressed.  He  was  so  very  stark.  He  took  from  his 
subjects  many  marks  of  gold  and  many  hundred  pounds  of  silver  : 
and  that  be  took,  some  by  right  and  some  by  mickle  might,  for  very 
little  need.'  '  He  let  his  lands  to  fine  as  dear  as  he  could  :  then  came 
some  other  and  bade  more  than  the  first  had  given,  and  the  King  let 
it  to  him  who  had  bade  more.  Then  came  a  third  and  bid  yet  more, 
and  the  King  let  it  into  the  hands  of  the  man  who  bade  the  most. 

Nor  did  he  reck  how  sinfully  his  reeves  got  money  of  poor  men,  or 
how  many  unlawful  things  they  did.  As  man  spake  more  of  right 
law,  so  man  did  more  unlaw.     His  rich  men  moaned  and  bis  poor 

Laud.  636.  s,  a.  1083. — 0.1    This  was  three  times  the  rate  of  the  old  Dan^eld, 
which,  alter  having  been  abolished  by  Edward  the  Confessor,  was  now  revived  in 
an  aggravated  form  and  continued  as  a  permanent,  though  only  occasional,  source 
of  revenue.    Of.  Freeman,  Norm.  Conq.  iv.  685 ;  Stubbs,  Const.  Hist.  i.  279. 
«  Middle  Ages  ii.  [30a]. 

*  WilL  Malmesb.  Gesta  Regum.  L  iit  s.  249. 

*  Gregoiy  VII.  in  his  Epistles  (Ep.  vii.  ^3),  calls  William  'gemma  prindpum  ;' 
and  extols  his  love  of  justice.    [Ep.  iv.  18.  j 
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men  murmured ;  but  he  was  so  hard  that  he  recked  not  the  hatred  of 
them  alL'  * 

^  Anglo-Saxon  Chron.  pp.  189 — 191. 

[Digby,  Hist,  Lam  of  Rtal  Property,  1884,  devotes  sect.  iL  of  his  chap.  i.  to  the 
considemtion  of  the  *  eiffects  of  the  Norman  Conquest  upon  the  land  law  of  Eng- 
land.' He  warns  us,  p.  3Q,  that '  it  must  not  be  suppcoed  that  a  new  system  of 
rules  of  law  was  consdousTy  introduced  and  forced  upon  the  conquered  race  ;  the 
new  structure  wasowine  to  the  political  and  social  changes  wrought  by  the  great  Con- 
quest, to  the  process  of  settlement  and  reoiganisation  under  a  powerful  ruler,  who 
would  brook  no  imptrinm  in  imperio,  and  to  the  convergence  of  two  distinct 
streams  of  customary  law.'  Bigeiow,  Hist.  Proe.  Eng.,  devotes  diap.  iii.  to  the 
Courts  of  the  Norman  period.  As  to  William's  character.  Bowden.  Lift  of  Gre- 
gory V/L,  Lond.  1840,  says,  vol.  ii.  p.  360,  '  William  had,  after  his  conquest  of 
England,  been  the  great  restorer  of  religion  in  that  then  irreligious  kingdom,  .  .  . 
and  in  reference  to  matters  strictly  ecclesiastical,-  —though  he  ruled  these  with  a 
despotic  sway,  of  which  Gregory  could  not  approve, ~ his  liberality  to  churches 
and  monasteries  was  magninoent,  while  he  was  entirely  free  from  the  crime 
of  simony.'— C]  [Lappenberg,  Geschichte  von  England  (1837),  vol.  ii.  p.  x6o, 
after  a  comparison  drawn  between  William  I.  and  Cnut.  makes  the  follow- 
ing remark  :  '  That  which  distinguishes  William  from  all  similar  characters  is  the 
security  which  he  brought  to  all  his  acquisitions ;  though  the  means  to  which 
he  resorted  ever  procured  him  fresh  enemies  among  his  nobles  as  among  his  people. 
The  rigour  with  which  he  proceeded  against  his  barons  and  relations  could  have 
no  other  effect  but  to  make  him  no  less  detested  by  them  than  by  those  whom  he 
subjected'  (transL  by  Ed.). — £d.] 
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K SIGNS  OF  THE  NORMAN  AND  FIRST  ANGEVIN   KINGS. 


IVUliam  Rmfus^  A.D.  Z087-1X00 
Htnry  /.  zxoo-1135 

Stephen  1x35-1x54 


Hmry  11,  A.D.  1x54-1x89 
Richard  I.         1189-1199 


The  Constitutional  imporunce  of  the  reign  of  William  Rufus  ivilliam 
consists  mainly:  (i)  in  the  systematic  elaboration  by  Ranulf  Flambard  1087- noo. 
of  the  theory  of  the  incidents  of  Feudal  tenure,  and  its  rigid  appli- 
cation in  practice,  as  a  fiscal  expedient,  to  ecclesiastical  and  lay 
tenants  alike  -  and  (2)  in  the  continued  struggle  between  the  Royal 
and  Feudal  powers,  which  caused  the  King  to  throw  himself  upon 
the  support  of  the  native  English,  and  led  to  the  ultimate  breaking 
up  of  the  baronage  of  the  Conquest.  A  despot  of  the  worst  sort, 
William  devoted  himself  almost  entirely  to  his  pleasures,  and  after 
the  death  of  Archbishop  Lanfranc,  his  ablest  adviser,  left  nearly  all 
the  work  of  government  to  his  Justiciar.  This  great  official  was  not, 
in  the  Conqueror's  days,  a  powerful  baron,  but  a  humble  and  clever 


Court  chaplain  of  congenial  and  compliant  tastes,  Ranulf  Flambard,^  Rannif 
by  whom  the  Church,  the  feudal  vassals,  and  the  people,  were  all  sub- 
jected to  systematic  oppression  and  extortion.  As  Justiciar,  he  con- 
trolled and  directed  the  whole  fiscal  and  judicial  business  of  the 
Idiigdom  ;  and  in  order  to  supply  the  prodigality  of  the  master  who 
had  raised  him  to  this  exalted  position,  he  directed  his  ingenuity — 
like  Empson  and  Dudley  four  centuries  later' — to  turning  the  feudal 
rights  of  the  King  and  the  procedure  of  the  Courts  of  justice  into 
instruments  of  pecuniary  extortion.  The  feudal  incidents  of  relief^ 
wardship,  and  marriage,  which,  under  the  Conqueror,  had  been  based 
on  true  feudal  principles,  and,  for  the  most  part,  reasonably  exacted, 
were  now  systematically  organised  as  a  method  of  arbitrarily  taxing 

*  Rflnulf  is  by  some  said  to  have  oome  over  to  England  prior  to  the  Conquest, 
being  supposed  to  be  the  Ranulf  who  occurs  in  Dom^day,  i.  51,  as  a  small  land- 
owner  in  Hampshire,  T.  R.  E.  He  was  afterwards,  perhaps,  in  the  service  of 
Manrioe,  Bishop  of  London ;  and  then  Chaplain  to  William  Ruiiis,  who,  after  a 
time,  made  him  Chief  justiciar.  (Ord.  Vital  x.  z8  :  Ang.  Sac.  i.  706.)  [Freeman, 
Reigo  of  William  Rufus,  1889,  i.  539,  and  App.  S. ,  says  that  Ranulf  s  early  history 
is  not  easy  to  trace,  but  thinks  the  office  which  he  held  was  that  of  Justiciar. ^Ij 
[Vide  Lappenberg.  Norman  Kings,  p.  3a6 :  Ord.  Vital.,  786  c.  :  Wul.  of  Malmes- 
bury,  iv.  314.— Ed.] 
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the  tenants-in-chief,  under  colour  of  exacting  a  legal  due.'  The  sys- 
tem of  extortion  thus  fixed  upon  the  tenants  of  the  King  was  natuially, 
indeed  necessarily,  extended  by  them  to  their  sub-tenants,  and  in  this 
way  all  holders  of  land  by  military  tenure  became  subject  to  the  new 
imposts.'  The  fiefs  of  the  Church  were  assimilated  by  Ranulf  as  far 
as  possible  to  lay  fiefs.  Bishoprics  and  abbeys  were  purposely  kept 
vacant  for  years  together,  during  which  time  the  King  claimed,  on  the 
analogy  of  the  wardship  of  a  lay  fief,  to  receive  all  the  profits  for  his 
own  use ;  and  when  at  length  a  successor  was  nominated  to  the  vacant 
benefice,  a  fine  was  demanded  equivalent  at  least  to  the  relief  which 
would  have  been  payable  by  a  lay  heir.' 

The  great  struggle  between  the  Royal  and  Feudal  powers,  which 
began  under  the  Conqueror  himself  in  the  conspiracy  of  Ralph  [de] 
Guador,  Earl  of  Norfolk  or  East  Anglia,  and  Roger  of  Breteuil,  Earl 
of  Hereford,  was  actively  carried  on  under  Rufus.  Taking  advantage 
of  the  claim  of  Duke  Robert  to  the  throne  of  England,  the  larger  part 
of  the  barons  eagerly  seized  the  opportunity  of  siding  with  him  against 
the  King.  Seven  years  later  an  attempt  was  made  to  set  aside  the 
line  of  the  Conqueror  altogether  in  favour  of  Stephen  of  Aumaie, 
grandson  of  Duke  Robert  II.  of  Normandy.^    On  both  occasions  the 

»  Supra,  pp.  so,  51. 

"  The  mesne  tenant  had  a  legal  right  to  the  assistance  of  his  sub-tenants  to  meet 
the  feudal  claims  of  the  lord  paramount.  GlanviU,  lib.  ix.  c.  8  :  '  Post-quam  yero 
convenerit  inter  dominum  et  haeredem  tenentis  sui  de  rationabili  nslevio  dando  ec 
recipiendo,  potent  idem  haeres  rationabilia  auxilia  de  hominibus  sois  inde 
exif^ere.' 

*  Ord.  Vital,  viii.  8  :  'He  desired  to  be  the  heir  of  every  one,  churchman  or  lay- 
man.' Ang.-Sox.  Chron.,  s.  a.  zioo;  Stubbs,  Const.  Hist.,  i.  300.  [Freeman, 
Reign  of  William  Rufus,  i.  341,  calls  Ranulf  Flambard  the  law-g^iver  of  feudalism 
in  England,  and  remarks  upon  the  fact  that  though  he  had  served  under  the 
Conqueror,  probably  aiding  in  the  Domesday  survey,  he  was  not  promoted  till  the 
reign  of  the  Red  King,  whose  views  he  '  thoroughly  suited.' — C.] 

*  [The  statement  in  the  text  that  Stephen  was  grandson  of  Robert  II.  of 
Normandy  seems  to  be  an  error  for  Robert  I.  The  account  given  by  Green,  Hist. 
Eng.  People,  Lond.  1878,  i.  136,  is  extremely  brief,  and  does  not  in  any  way 
afmiate  this  rather  shadowv  claimant  on  the  Royal  stock,  and  it  is  somewhat 
confusing  from  Anglicising  his  name  as  Stephen  of  Albemarle.  It  appears,  bow- 
ever,  from  a  comparison  of  Tables  CIV.  and  LXXXVIII..  of  Bouillet's  AUas 
dHist,  et  de  Giog.,  Paris.  1866,  that  Adelaide,  an  illegitimate  daughter  of  Robert  I. 
of  Normandy,  variously  known  as  Robert  the  Devil,  or  the  Magnificent,  married 
Eudes  II.,  Count  of  Champagne  and  of  Auroale,  who  d.  after  1063,  and  who  is 
noted  by  BouiUet  as  '  tige  des  Comtes  d' Aumaie.'  It  is  clear  that  Stephen  of 
Aumaie  was  a  son  of  this  marriage,  and  he  is  so  given  by  G.  £.  C.  in  his  New 
Pierage,  in  GfttealogiU,  N.  S.  vol.  i.  1884,  s.  v.  Albemarle,  where  his  mother  is 
cailed  Adeliza  :  he  wa«,  therefore,  a  descendant  of  the  Conqueror's  ancestors,  but 
not  of  the  Conqueror  himself,  and  the  line  of  which  the  Conqueror  was  the  stock 
would  have  been  set  aside,  while  the  lineage  of  the  Conqueror  would  have  bem  to 
a  certain  extent  retained,  though  only  through  an  ill^itimate  channel,  and  all 
connection  with  the  old  English  stock  would  have  been  severed.    There  seems  to 
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insmrections  were  unsuccessful ;  and  being  followed  by  considerable 
forfeitures,  served  only  to  bring  about  the  decay,  ultimately  the  almost 
utter  extinction,  of  the  baronage  of  the  Conquest^    In  order  to  main-  William  11. 
tain  his  ground,  the  King  was  compelled  to  court  the  support  of  his  J^^^,^^ 
English  subjects,  who  eagerly  and  successfully  fought  for  him  against  d^^nsUsh: 
their  feudal  oppressors.    On  three  separate  occasions — at  his  corona- 
tion, at  the  outbreak  of  the  rebellion  of  his  Norman  barons  almost 
immediately  afterwards,  and  again  in  1093,  when  ill  and  in  fear  of 
death — ^he  sought  to  engage  the  affections  of  the  people  by  issuing 
Constitutional  manifestoes  in  which  he  promised  good  laws,  lighter  aDdtwomiaes 
taxation,   and  free  hunting.*     But  his  promises  were  never  kept  '°***^    ^^ 
Instead  of  the  free  hunting  promised,  he  made  the  capture  of  a  stag  a 
capital  offence.' 

Henry  I.,  on  his  accession,  issued  a  Charter  of  Liberties  which  is  henry  . 
in  form  an  amplification  of  the  covenant  made  by  the  King  with  his  c^uttf'o?' 
people  in  the  coronation  oath.    Copies  were  despatched  to  the  several  Libcrticf. 
counties  and  deposited  in  the  principal  monasteries.     In  this  Charter 
Henry  endeavoured  to  propitiate  all  classes  of  his  subjects  by  abolish- 
ing the  malae  consueiudinesj  the  illegal   exactions   with  which  the 
clergy,  the  baronage,  and  the  people  generally  had  been  oppressed 
during  the  reign  of  the  late  King,    (i)  To  the  Church  he  promised  (i.)  Th 
that  on  the  death  of  an  archbishop,  bishop,  or  abbot,  he  would  neither  ^^*"'^ 
sdl  nor  let  to  farm,  nor  accept  anything  from,  the  possessions  of  the 
Church  or  its  tenants,  during  the  vacancy  of  the  benefice.    (2)  To  (ii)  The 
his  barons  and  other  tenants-in-chief  he  promised  a  remission  of^^****^ 
various  illegal  exactions,  to  which  they  had  been  subjected  under 
cover  of  the  incidents  of  feudal  tenure.     The  heir  should  not  be  com-  Reliefs, 
pelled  to  redeem  his  land,  as  in  the  time  of  the  late  king,  William 
Rufus,but  should  pay  only  a  lawful  and  just  relief.  The  King's  licence  Marriages. 
for  the  marriage  of  his  vassal's  daughter  or  other  female  relative  must 
stiQ  be  obtained,  but  it  should  be  given  without  payment,  and  should 
not  be  refused  unless  the  intended  husband  were  the  king's  enemy. 

be  no  mention  of  Stephen  of  Aumale  in  the  genealosical  tables  appended  to  Mr. 
Bailey's  valnable  Saucession  io  the  Crovm,-^.]  [Nor  does  he  occur  in  Ludovic 
Lalanne's  Dictionnaire  Historique  de  la  France,  1872. — Ed.] 

*  Smbbs,  ConsL  Hist.  i.  394. 

*  WiO.  Malmesb.,  Gesta  Rcgum,  lib.  iv.  §  306;  Eadmer,  Hist.  Nov.  L  pp. 
14.  z6. 

*  Veoationes  quas  rex  prius  indulserat,  adeo  prohibuit  ut  capitale  esset  supplidum 
picndisae  cenrum. — WiU.  Malmesb.,  Gesui  Regum.  iv.  §  319. 

*Tbe  King's  acknowledgments  of  bis  duty  were  not  however  Mnthout  their 
valne.  .  .  .  He  bad  testified  to  the  nation  his  own  duty  and  their  right  .  .  . 
If  the  reign  of  William  Rufus  had  no  other  importance  it  taught  a  lesson  of 
profoundly  valuable  consequence  to  his  successor.' — Stubbs,  Const.  Hist. 
i.  a97. 
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In  the  case  of  an  heiress  the  King  would  take  the  advice  of  his 
baronage  before  giving  her  in  marriage.  Widows  should  not  be  given 
in  marriage  against  their  wilL  Widows  without  children  should 
possess  their  dowers  unconditionally;  if  with  children,  so  long  as  they 
continued  chaste. 

The  wardship  of  the  persons  and  lands  of  children  should  belong  to 
the  mother  or  other  relation. 

Knights,  holding  by  military  service,  should  have  their  demesne 
lands  free  from  all  giieia  and  opera,  in  order  that  they  might  the  more 
efficiently  equip  themselves  for  the  defence  of  the  King  and  kingdom. 

The  right  of  the  King's  vassals  to  bequeath  their  personal  property 
by  will  was  recognised  ;  and  in  case  of  intestacy,  the  deceased  person's 
wife,  children,  relations,  or  vassals  legally  authorised,  were  to  dispose 
of  it  for  the  good  of  his  soul,  as  to  them  should  seem  good. 

Fines  for  offences  should  not  be  assessed  at  the  King's  mercy,  as 
in  the  time  of  bis  father  and  brother,  but  according  to  the  nature  of 
the  offence,  as  in  the  time  of  the  King's  *  other  ancestors.'  Thus  early 
had  the  Norman  barons  begun  to  claim  for  themselves  the  benefit  of 
the  old  English  laws. 

(3.)  To  the  Nation  at  large  the  King  granted  the  laws  of  Edward 
the  Confessor  with  the  emendations  made  by  the  Conqueror  with  the 
consent  of  his  barons.^  The  claims  of  the  people  were  also  recog- 
nised in  the  proclamation  of  the  King's  peace,  and  especially  in  the 
express  extension  to  all  under-tenants  of  the  benefits  granted  to  the 
King's  immediate  vassals.  The  King  further  promised  to  exact  no 
moneyage  which  had  not  been  levied  in  the  time  of  King  Edward, 
and  to  punish  all  coiners  or  utterers  of  base  money.  He  forgave  the 
debts  due  to  his  late  brother ;  and  all  murder-fines  {murdra)  up  to 
the  day  of  his  coronation.  Such  fines  should  in  future  be  regulated 
by  the  law  of  King  Edward.* 

The  only  unpopular  clause  in  the  charter  was  that  in  which  Henry 
declared  bis  intention  to  retain  the  forests  in  his  own  hand  as  his 
father  had  held  them,  a  personal  indulgence  for  which  he  pleads  the 
'  common  consent'  of  his  barons. 

This  Charter  of  Liberties  is  the  sole  legislative  enactment  of 
Henry's  reign  ;  for  the  so-called  '  Laws  of  Henry  L'  were  compiled  at 
a  later  date.'    Historically  the  Charter  records  the  nature  and  recent 

^  Cap.  13.  Lagam  Edwardi  regis  vobis  reddo  cum  illis  emendatiooibus  quibuj 
pater  meus  emendavit  consilio  baronum  suonim. 

*  See  the  charter  in  full  in  Ancient  Laws  and  Institutes,  p.  2x5,  and  Sdect 
Chart.  96. 

'  The  so-called  Leges  HenrUi  Primi  are  '  a  collection  of  legal  memoranda  and 
records  of  custom,  illustrated  by  reference  to  the  civil  and  canon  laws,  but  contain- 
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introduction  of  the  illegal  exactions  which  it  specifically  abolishes  ;  ^*f  ^^^ 
Constitutionally  it  is  important  as  a  formal  and  deliberate  recognition,  tudonal 
by  a  practically  despotic  king,  of  the  ancient  and  lawful  freedom  of  the  ^S^iry? 
nation,  and  of  the  limitation  of  the  Royal  power.     It  seems  to  have  charter. 
been  re-issued  by  Henry  at  various  times ;  but  as  soon  as  he  found 
himself  firmly  seated  on  the  throne,  he  never  hesitated  to  disregard  its 
provisions.     It  was  renewed  by  Stephen  and  by  Henry  II.  ;  and  under 
John  it  served,  in  the  hands  of  the  Archbishop,  Stephen  Langton,  as 
a  text  upon  which  the  barons  founded  their  claim  for  a  restoration  of 
the  ancient  liberties  of  the  nation. 
His  somewhat  questionable  title  *  to  the  throne,  the  contest  with  Henry 

*  ,  courts  ana 

his  brother  Robert,  and  the  difficulty  of  keeping  in  check  a  turbulent  receives 
and  powerful  baronage,  caused    Henry  to  court  the  alliance  and  ^^7i^ 
support  of  the  native  population.    The  people  were  already  predis-  English, 
posed  in  his  favour  as  being  the  first  of  the  new  dynasty  who  had  been 
bom  and  educated  in  England.     His  politic  marriage  with  the  'good  JJ^Jf* 
Queen   Maud,'  daughter  of  Malcolm  Canmore,  King  of  Scots,  by  Edgar 
Mar^garet,  sister  of  Edgar  Atheling,  gave  him  a  still  stronger  claim  to         '"*^* 
national    support.      Moreover,   the  feudal  barons,  ever  seeking  to 
achieve  their  independence,  were  the  common  enemies  of  both  king 
and  people.      Impelled  alike  by  national  sentiment  and  unity  of 
interest,  and  encouraged  by  the  King's  promises  of  good  government, 
the  people  steadily  supported  the  Crown  against  all  assailants.    Henry  Triumphs 
was  thus  enabled  to  obtain  a  complete  triumph  over  his  rebellious  ^Ui^ 
vassals,  many  of  the  most   powerful  of  whom,  including  Robert  de  ^»«'™' 
Beiesme,  Earl  of  Shrewsbury  and  Arundel,  the  most  dangerous  of 
them  ally  were  expelled  the  kingdom  with  the  forfeiture  of  their 
English  estates.'     In  the  end  Henry  acquired  a  plenitude  of  Royal 

ing  rerf  many  vestiges  of  ancient  English  jurisprudence.  The  date  of  the 
cooipilation  is  later  than  the  reign  of  Henry  X.'  .  .  .  '  It  would  appear  to  give 
probable  tmt  not  authoritative  illustrations  of  the  amount  ot  national  custom 
esudng  in  the  country  in  the  first  half  of  the  nth  century,  but  cannot  be  appealed 
to  with  any  confidence,  except  where  it  is  borne  out  by  other  tesdmony.' — Stubby, 
Sdect  Chart.  loa 

*  [It  will  be  remembered  that  Henry  was  the  youngest  of  the  three  sons  of  the 
Cooqueror,  who  bad  t)equeathed  the  Crown  to  his  eldest  son  Robert,  to  whom  he 
had  promised  it,  even  before  the  Conquest.  Rufus  secured  the  succession  in 
derogation  of  the  rights  of  Rot>ert,  and  now  Henry's  energetic  action  in  seizing  the 
reins  of  government  rendered  his  questionable  title  a  good  one.  The  words  used 
by  Bp.  Stabt»  (Select  Charters,  Inirod.  Sketches.  29),  as  applied  to  John's  title 
to  the  throne,  appear  also  appUcable  here  :  '  a  questionable  title  perfected  by  the 
election  of  the  nation.* — Ed.] 

*  The  expulsion  of  Robert  de  Beiesme  is  vividly  described  by  Ordericus  Vitalis. 
The  English  were  overjoyed  at  his  downfall.  'Omnis  Anglia,  exulante  crudeli 
tyranno.  exuitavit.  raultorumque  congratulatio  regi  Henrico  tunc  adulando  dixit, 
"Gaude  rex  Henrice,  Dominoque  Deo  gratias  age  quia  tu  libere  coepisti  regnare 

F  2 


new  men. 


68  •  Reigns  of  the  Norman  [Ch. 

power  equal,  if  not  superior,  to  that  which  the  Conqueror  had  en- 
joyed.    In  the  redistribution  of  the  forfeited  lands  and  jurisdictions  he 
carried  out  his  father's  policy  of  keeping  within  moderate  limits  the 
possessions  of  any  one  vassal.    As  a  further  check  to  the  still  fonnid* 
up     able  nobility  of  the  Conquest,  he  raised  to  the  baronage  a  number  of 
new  men,  whom  he  placed  on  an  equality  with  the  proudest  of  their 
fellow-barons.^ 
iuriSKdo?      During  the  late  reign  the  feudal  nobles  appear  to  have  extended 
of  County     their  local  hereditary  franchises  to  the  detriment  of  the  national 
^ed'cwm.  courts  of  the  shire  and  the  hundred.    Henry  restored  the  jurisdiction 
of  these  courts  to  its  ancient  vigour  by  ordering  that  they  should  be 
held  at  the  same  places  and  during  the  same  terms  as  in  the  time  of 
King  Edward.    All  suits  respecting  lands  between  tenants-in-chief  of 
the  Crown  were  to  be  determined  in  the  King's  court,  but  like  suits 
between  vassals  of  different  mesne  lords  were  to  be  heard  in  the 
County  court.'    The  proper  jurisdiction  of  the  baronial  court  over  the 
disputes  of  two  or  more  tenants  of  the  same  lord  was  not  interfered 
with. 
Charters  to       The  King  also  granted  charters  to  several  boroughs  confirming  and 
"****■      augmenting  their  ancient  privileges.     His  charter  to  the  citizens  of 
London  is  remarkable  for  the  amount  of  municipal  independence  and 
self-government  which  it  accorded.    But  London  had  always  held  an 
exceptional  position  ;  and  its  privileges  were  far  in  advance  of  those 
as  yet  granted  to  the  other  towns  of  the  Kingdom.' 
Royal  ed;         At  the  Same  time  that  Henry  strengthened  the  local  courts  of  the 
SnISSS"  shire,  the  hundred,  and  the  borough,  as  a  check  to  the  feudal  nobility 
and  systema-  f^Q^^  below,  he  endeavoured  to  curb  them  from  above  by  centralising 
and  systematising  the  Royal  administration.    Roger,  Bishop  of  Salis- 
bury, having  served  as  Chancellor  from  iioi  to  1103,  was  appointed 
in  1 107,  Chief  Justiciar.     Under  his  direction,  during  his  thirty-two 

ex  quo  Rodbertum  de  Belismo  vicisti  et  de  finibus  regni  tui  ezpulisti.'" — EocL 

Hist.  xi.  3. 

^  Pleiosque  illustres  pro  temeritate  sua  de  subhmi  potestatis  culmine  prae- 
cipitavit.  et  haereditario  jure  irrecuperabiliter  spoliatos  condemnavit.  Alios  contra 
favorabiliter  illi  obsequentes  de  ignobili  stirpe  illusiravit,  de  pulvere.  ut  ita  dicam, 
extulit,  dataque  multiplici  faculute  suprr  consoles  et  illustres,  oppidanos  exaltavit. 
— Ord.  Vit.  Eccl.  Hist.  xi.  c.  a ;  Select  Chart.  94. 

>  See  the  charter  in  Rymer,  i.  za.  and  in  Select  Chart.  99.  The  address 
'Henricus  Rex  Anglorum  Samsoni  episcopo  et  Ursoni  de  Abetot  et  omnibus 
baronibus  suis  Francis  et  Anglis  de  Wirecestrescira  salutem.'  is  remarkable  for  two 
reasons  :  (i)  The  Bishop  of  the  diocese  is  joined  with  the  Sheriff,  in  the  ancient 
form,  notwithstanding  the  separation  of  the  spiritual  and  temporal  jurisdictions 
decreed  by  the  Conqueror ;  (a)  English  barons  are  mentioned. 

*  Compare  the  charter  to  London  with  those  to  Beverley  and  Newcastle-on- 
Tyne.— Sdcct  Chart.  ioa-io8. 
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years'  tenure  of  this  high  office,  the  administration  of  the  Curia  Regis  (Orgwisa- 
was  otiganised  for  judicial  and  financial  purposes.    A  regular  routine  c^ria 
of  business  was  established.    The  annual  courts  were  still  held  de  -^'-^'-l 
mare^  during  the  great  festivals,  at  Gloucester,  Winchester,  and  West- 
minster ;    but  as  these  were  found  inadequate  for  the  increasing 
business  of  the  nation,  the  Chief  Justiciar,  accomparied  by  some  of 
the  other  Justices  of  the  King's  court,  began,  towards  the  end  of 
Henry's    reign,    to  make  occasional   circuits  *  round  the  kingdom,  Occaaioojl 
principally  for  fiscal  but  partly  also  for  judicial  purposes.    The  local  the  jwtioei'. 
coitits  were  thus  brought  into  closer  connexion  with  the  supreme 
national  tribunal  By  introducing  order  and  system  into  the  administra- 
tion of  law  and  government,  Henry  prepared  the  way  for  the  important 
reforms  which  the  reign  of  his  grandson  will  present  to  our  notice. 

The  severity  with  which  Henry  punished  offences  against  the  laws  Severity  in 
caused  him  to  be  popularly  regarded  as  the  '  Lion  of  Justice  '  offenceT^ 
described  in  the  prophecies  of  Merlin.  William  Rufus  had  reintro-  against  the 
duced  the  punishment  of  death  for  offences  against  the  Forest  laws  ; 
by  Henry  it  was  extended  to  ordinary  crimes.  In  the  year  1124  no 
less  than  forty-four  thieves  were  hanged  in  Leicestershire  at  one 
time.  '  No  man,'  says  the  Anglo-Saxon  Chronicle,  '  durst  misdo 
against  another  in  his  time.  He  made  peace  for  man  and  beast. 
Whoso  bare  his  burden  of  gold  or  silver,  no  man  durst  say  to  him 
aught  but  good.'  By  severe  punishments  he  effectually  checked  the 
malpractices  of  the  moneyers,  which  had  caused  a  general  depreciation 
of  the  coinage.  He  also  checked  the  abuse  of  the  Royal  right  of 
purveyance  by  the  officers  of  his  court.  But  the  expenses  of  his 
foreign  wars  and  home  administration  necessitated  the  imposition  of 
heavy  and  regular  taxation,  of  which  the  contemporary  chroniclers 
complain  in  bitter  terms.' 

^  [Towards  the  dose  of  the  reign  of  William  Rufus,  in  1096,  we  find  two  itinerant 
oommissioners.  Bishop  Walkelin  and  Flambard,  despatched  to  Exeter  and  to 
CornwaU  to  hold  royal  pleas.  Cf.  Pladta  Anglo-Norm.,  p.  69.  It  is  probable 
that  no  pracdceof  the  kind  had  as  yet  been  established,  and  that  this  journey  was 
on  some  special  business.  Gneist,  Const.  HtsL  Engl.,  p.  223,  remarks:  'The 
administration  of  the  counties  by  the  Vice-comites  had  from  the  first  suffered  from 
grave  abases.  For  this  reason,  even  under  Henry  I.  the  \^ce-comites  had  begun  to 
be  relieved  of  certain  judicial  business  by  commissioners  sent  from  the  royal  Court,' 
and  refers  to  the  Pipe  Roll,  31  Henry  I.  (1131)*  as  showing  that  at  that  date  the 
oomraission  of  itinerant  justices  bad  become  an  institution.  It  is  probable  that 
their  daties  were  originally  financial,  but  sitting  as  thev  did  in  the  Shire  Courts, 
they  gradually  came  to  discharge  judicial  business  also.  Cf.  Hannis  Taylor, 
Origin  of  EngL  Const  p.  316,  se^. ;  and  Stubbs,  Const  Hist,  vol.  I  p.  393.— 
Ed.] 

'  Ang.-Ssjt  Chron.  adann.  1135  '*  Select  Chart  95. 

'  Non  facile  potest  narrari  miseria  quam  susUnuit  isto  tempore  terra  Anglorum 
propter  enctiones  regias. — Flor.  Wigom.  s,  a,  1104.  See  also  A. -Sax.  Chron.  su^ 
amm.  1104,  X105,  zzzo,  11 18,  1x24. 
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After  the  triumph  of  Henry  over  the  feudal  baronage,  the  only  dass 
in  the  State  strong  enough  to  offer  any  resistance  to  the  Royal  power 
consisted  of  the  cleri^y.  The  contest  between  the  King  and  Archbishop 
Anselm  on  the  question  of  Investitures  ended  in  a  compromise.  The 
ring  and  crosier,  as  denoting  spiritual  jurisdiction,  were  in  future  to  be 
conferred  by  the  Pope ;  fealty  and  homage,  being  civil  duties,  were 
still  to  be  rendered  to  the  King,  in  return  for  the  temporalities  of  the 
see.  Thus  the  national  Church  regained  her  spiritual  freedom,  which 
the  rapid  growth  of  the  Feudal  principle  had  injuriously  atfected,  and 
the  King  retained  all  that  he  could  justly  claim — the  supremacy  in 
things  temporal.^  The  chief  Constitutional  importance  of  the  struggle 
consists  in  the  successful  imposition  of  a  limit  to  the  Royal  power. 

On  his  coronation,  Stephen  issued  a  Charter  briefly  confirming,  in 
general  terms,  to  the  barons  and  men  of  England  all  the  liberties  and 
good  laws  which  bis  uncle  Henry,  King  of  the  English,  had  granted 
them,  as  well  as  all  the  good  laws  and  good  customs  which  they 
possessed  in  the  time  of  King  Edward.^  After  a  short  interval  the 
King  held  his  first  Great  Council  at  Oxford,  at  which  most  of  the 
English,  together  with  several  Norman,  prelates  and  barons  attended. 
In  this  assembly  a  second  charter  was  drawn  up  and  promulgated  by 
the  King.  It  is  more  definite  in  form  than  the  earlier  one,  and  par- 
takes more  of  the  nature  of  a  solemn  compact  between  the  King  and 
the  nation.  It  was  attested  by  no  \<ss  than  thirty-seven  witnesses,  of 
whom  fourteen  were  bishops  (eleven  English  and  three  Norman),  and 
ihe  rest  lay  vassals,  for  the  most  part  of  high  rank  and  official 
position. 

As  Stephen  owed  his  election  chiefly  to  the  favour  of  the  clergy, 
who  were  greatly  influenced  by  his  brother  Henry,  Bishop  of  Win- 
chester, it  is  not  surprising  to  find  the  greater  part  of  the  charter 
devoted  to  concessions  to  the  Church,  (i)  The  King  promised  to 
repress  all  simony,  and  to  maintain  the  jurisdiction  of  the  bishops 
over    all    clerical    persons    and    their    possessions.      Ecclesiastical 

'  ['  The  cohesion  of  the  nadoaal  church  was  for  ages  the  substitute  for  the 
cohesion  which  the  divided  nation  was  unable  otherwise  to  realize.  ...  It  was  to 
an  extraordinary  d<*gree  a  national  church,  national  in  its  comprehensiveness  as 
well  as  in  its  exclusiveness.  .  .  .  The  ecclesiastical  and  the  national  spirit  thus 
growing  into  one  another  supplied  something  at  least  of  that  strong  passive  poi%-er 
which  the  Nonnan  despotism  was  unable  to  brettk.'  (Stubbs.  Const.  Hist  L  945.) 
'  What  the  Church.'  writes  Gneist  (Hist.  Engl.  Const.,  p.  193).  'had  lost,  by 
its  subjection  to  the  feudal  state,  had  been  retrieved  upon  the  ground  of  moral 
influence  ;  for  to  its  other  callings  a  new  one  had  been  added.  In  the  dissensions 
of  nationalities  it  had  become  the  natural  mediator,  ths  nearest  protectress  of  the 
oppressed  Saxon  element,  the  sole  power  whom  the  Norman  kings  at  their  Court 
days  were  at  times  obliged  to  meet  on  the  footing  of  negotiation.' — Ed.] 

*  Statutes  of  the  Realm — Charter  of  Liberties,  p.  4. 
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dignities,  with  their  privileges  and  ancient  customs,  should  remain 
inviolate.  The  Church  should  retain  possession  of  all  estates  which 
it  had  enjoyed  by  an  uncoatested  title  at  the  death  of  the  Conqueror, 
or  which  the  liberality  of  the  faithful  had  since  then  conferred.  But 
if  it  should  demand  anything  which  it  held  or  possessed  prior  to  the 
death  of  the  Conqueror,  but  had  since  lost,  the  King  reserved  to  his 
indulgence  and  dispensation  either  to  refuse  or  restore  it  He 
renounced  all  claim  to  the  property  of  deceased  clergymen,  whether 
dying  testate  or  intestate ;  and  ordered  that  every  vacant  see  with  its 
possessions  should  be  committed  to  the  custody  of  the  clergy,  or  other 
upr^ht  men  of  such  see,  until  a  pastor  be  appointed.    (2)  To  the  ("•)  And  to 

1  ti     o^      1-  •      J    .  •    .   •  2  •      .'       '     '*»«  nation. 

people  generally  Stephen  promised  to  mamtain  peace  and  justice  in 
all  things.  AU  exactions  and  extortions,  wickedly  introduced  by 
sheriflis  or  any  other  persons,  he  totally  abolished ;  and  promised  to 
observe  and  cause  to  be  observed  good  laws  and  the  ancient  and  just 
customs  in  cases  of  murdrum  and  other  pleas  and  suits.  He  The  Forests, 
reserved  to  himself  the  forests  made  and  held  by  William  his  grand- 
father, and  William,  his  uncle ;  but  those  added  by  King  Henry  he 
restored  to  the  Church  and  realm.  All  these  things  the  King  granted 
and  confirmed  '  saving  his  royal  and  just  dignity ' — a  somewhat  vague 
and  elastic  reservation.^ 

During  the  tumult  and  anarchy  of  what  can  scarcely  be  termed  the 
*  reign'  of  Stephen,  in  which  all  central  authority  collapsed,  the 
provisions  of  these  Charters  fell  into  abeyance,  together  with  the  whole 
Legal  and  Administrative  machinery.^  But  they  are  important  as 
forming  another  link  in  the  chain  by  which  the  ancient  liberties  of  the 
nation,  symbolised  in  the  popular  mind  by  the  Laws  of  Edward  the 
Confessor,  were  handed  down  in  unbroken  series  to  the  framers  of 
the  Great  Charter. 

Brave,  energetic,  and  personally  popular,  Stephen  lacked  adminis-  Feudal 
trative  ability  and  the  art  of  governing  men.    The  barons,  taking  ^' 

advantage  of  his  weakness,  fortified  their  castles,  and,  under  colour  of 
supporting  either  the  King  or  the  Empress,  made  themselves  practi- 
cally independent  of  both.  They  claimed  and  exercised  all  the  most 
obnoxious  privileges  of  Continental  Feudalism.  Quot  dofnini  castel- 
lorum^  says  the  chronicler,  tot  reges  vel  potius  tyranni?    The  King 

^  Statutes  of  the  Realm — Charter  of  Liberties,  p.  3. 

'  [Bigelow,  Hist,  Procedurt  in  Eng, ,  p.  174,  notes  one  striking  exception  to  this 
general  breakdown. — C] 

'  CjA.^\fX\sL  quoque  per  singulas  provincias  studio  partium  crebra  surrexerant, 
exantque  in  Anglia  quodamniodo  tot  reges  vel  potius  tyranni,  quot  domini 
castellonun,  hatentes  singuli  percussuram  proprii  numismatis  et  poiestatem 
uibdids,  regio  more,  dlcendi  juris. — ^Wiil.  Newb.  Hist  AngL  L  L  aa. 
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endeavoured  to  strengthen  his  position  by  creating  new  EaridomSy 
supported  by  extravagant  grants  from  the  crown-lands  and  the  ex- 
chequer. The  only  result  was  to  impoverish  himself  and  arouse  the 
jealousy  of  the  old  nobility.  His  justifiable  but  impolitic  violence 
towards  the  three  bishops,  Roger  of  Salisbury  and  his  nephews,  Nigel 
of  Ely  and  Alexander  of  Lincoln,  secured,  indeed,  the  surrender  of 
their  castles,  but  alienated  the  entire  body  of  the  dergy,  who  had  been 
the  King's  chief  supporters,  and  threw  into  confusion  the  whole 
administration  of  the  government,  over  which  Bishop  Roger,  as 
Justiciar,  had  hitherto  continued  to  preside.^  Even  the  King*s  brother, 
Henry  of  Winchester,  went  over  to  the  side  of  the  Empress.  During 
the  long  period  of  civil  war  the  condition  of  the  people  was  most 
lamentable.  Both  sides  employed  mercenary  troops,  principally  from 
Flanders,  who  behaved  with  the  greatest  insolence  and  barbarity. 
*  In  this  King's  time,'  says  the  Anglo-Saxon  Chronicler,  'was  all  dis- 
sension and  evil  and  rapine  ....  Never  yet  was  there  more  wretched- 
ness in  the  land.*  ^ 

At  length,  in  1 1 53,  af^er  the  death  of  Stephen's  eldest  son  Eustace, 
a  pacification  was  brought  about  at  Wallingford,  through  the  media- 
tion of  the  Bishops.'  It  was  agreed  between  the  King  and  young 
Henry,  Matilda's  son,  now  in  his  twenty-first  year,  and  ratified  by  the 
assent  and  homage  of  the  Bishops  and  Barons  on  both  sides,  that 
Henry  should  give  up  his  claim  to  the  present  possession  of  the  throne, 
and  should  be  acknowledged  as  the  rightful  successor  on  the  death  of 
Stephen. 

As  a  part  of  the  pacification  a  comprehensive  scheme  of  reform  was 
drawn  up,  to  be  carried  out  by  both  Stephen  and  Henry,  for  the 
restoration  of  good  government  and  national  prosperity.  It  included 
the  resumption  by  the  King  of  the  Royal  rights  which  had  been 
usurped  by  the  barons  ;  the  restoration  to  the  lawful  owners  of  the 
estates  of  which  they  had  been  deprived  by  intruders  ;  the  razing  of 
the  *  adulterine,'  or  unlicensed,  castles ;  the  restoration  of  agriculture 
by  means  of  a  system  of  State  subventions  to  the  impoverished 
farmers  ;  the  maintenance  of  the  rights  of  the  clergy  ;  the  revival  of 
the  sheriffs'  jurisdiction,  and  the  appointment  of  impartial  men  to  that 
office ;  the  disbandment  of  the  armed  forces ;  the  banishment  of  the 

^  '  The  arrest  of  Bishop  Rrger  was  perhaps  the  most  important  constitttCkMial 
event  that  had  taken  place  since  the  Conquest ;  the  whole  administration  of  the 
country  ceased  to  work,  and  the  whole  power  of  the  dergy  was  arrayed  in  opposi- 
tion to  the  King.  It  wss  also  the  signal  for  the  civil  war,  which  lasted,  with  more 
or  less  activity,  for  fourteen  years.'— Stubbs,  Const  Hist  i.  396. 

•  A. -Sax.  Chron.  (ed.  Ingram),  pp.  364,  367. 

'  Matt.  Paris  [Chron,  Maj.,  ed.  Luard.  iL  191.— C.],  s.  a,  iiS3 ;  SeL  Chart 
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foragn  mercenaries ;   the  strict  administration  of  justice  ;  the   en- 
couragement of  commerce,  and  a  reform  of  the  coinage.^ 

In  less  than  a  year  from  the  date  of  the  treaty,  the  death  of  i>eathof 
Stephen,  on  the  25th  Oct.,  11 54,  handed  over  the  imperfectly  accom-    ^^   ^ 
plished  work  of  restoring  order  and  good  government  to  Henry  of 
Anjou.' 

Henry  1 1,  succeeded  to  the  throne,   pursuant  to  the  treaty  of  fj^^^^- 
Wallingford,  without  the  faintest  appearance  of  opposition.      The      ^   ' 
regularity  of  his  succession  was  doubtless  facilitated  by  the  great 
strei^^  which  his  extensive  Continental  possessions  gave  him.*    To 
the  English  people,  moreover,  he  was  welcome  as  a  descendant  of 
their  ancient  Royal  house  ;  and  throughout  his  reign  they  faithfully 
supported  him  in  every  emergency.     But  though  claiming  through  his 
mother,  to  be  at  once  Norman  and  English,  Henry  was  by  birth  and 
character  neither  Norman  nor  English.*     He  was  the  founder  of  a 
new  and  foreign  dynasty,  the  Angevin,  or  Plantagenet,  as  it  was  Th«  Ange- 
subsequently  called,*  which  was  destined  to  rule  over  England  for  a  **°   y»»**T- 
period  of  more  than  three  centuries  (viz.,  11 54 — 1485).     Henry  him- 
self endeavoured  to  rule  England  as  an  English  king,  and  he  was  far 
too  able  and  energetic  ever  to  succumb  to  a   favourite,  foreign  or 
native.     But  under  his  sons  Richard  and  John,  and  his  grandson 
Henry  III.,  the  evils  of  a  foreign  dynasty  made  themselves  felt,  and 

>  Cf.  Stnbbs,  Const.  Hist.  i.  533.  '  The  result  was  stated  in  the  form  of  a  treaty 
to  settle  the  succession.  Each  of  the  parties  had  something  to  surrender  and  each 
something  to  secure. ' 

*  ['  Whose  statesmanlike  activity,  whose  power  of  combining  and  adapting  that 
whkdi  was  useful  in  the  old  systems  of  government  with  that  which  was  desirable 
and  necessary  under  the  new,  gives  to  the  policy  which  he  initiated  In  England 
almost  the  character  of  a  new  creation.' — Stubbs,  Const  Hist,  vol.  L  p.  336. — 
Eo.] 

*  rrom  bis  father  Henry  had  inherited  Anjou  and  Touraine  ;  in  right  of  his 
mother  he  possessed  Normandy  and  Maine,  and  with  his  wife  Eleanor,  who  had 
been  divorced  from  Louis  VII.  of  France,  he  had  received  the  seven  provinces  of 
Pbitou,  Saintonice,  Auvergne.  Pirigord,  Limousin,  Angoumois,  and  Guienne.  '  A 
third  port  of  France,  almost  the  whole  western  coast  from  the  borders  of  Picardy  to 
the  mountains  of  Navarre,  acknowledged  his  authority ;  and  the  vassal  who  did 
bonuige  to  the  sovereign  for  his  dominions  was  in  reality  a  more  powerful  prince 
than  the  lung  who  received  it' — ^Lingard.  ii.  189.  [Cf.  also  Stubbs,  Preface  to 
Benedict  of  Peterborough.  Rolls  Series.  Benedictus.  vol.  ii.  ;  Freeman,  Norman 
Conquest,  voL  v.,  pp.  4^6-459. — Ed.]  [For  Henry  II.  and  Louis  VII., cf.  Lavall^. 
Hist,  des  Fran^ais,  Paris,  1863,  i.  ^7-<).  who  considers  both  Kings  as  equally 
French,  and  regards  the  result  as  a  victory  for  Feudal  Monarchy. — C.] 

*  See  Freeman,  Growth  of  Eng.  Const.  7a.  •  The  peculiar  position  of  Henry  II. 
was  sonoething  like  that  of  the  Emperor  Charles  V.  —that  of  a  prince  ruling  over  a 
great  number  of  distinct  states  without  being  nationally  identified  with  any  of  them. 
Henry  ruled  over  England,  Normandy,  and  Aquitaine,  but  he  vras  neither  English, 
Norman,  nor  Gascon.'— /5i<f.  177. 

*  '  The  Angevin  fiamily  are  commonly  known  as  the  Plantagenets ;  but  the  name 
was  never  usikI  as  a  surname  till  the  fifteenth  century.' — IHd.  176. 
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the  descendants  of  both  English  and  Norman  alike  experienced  the 
bitterness  of  being  governed  by  a  set  of  foreign  favourites,  supported 
by  the  swords  of  foreign  mercenaries. 

Henry  II.  had  the  advantage  of  coming  to  the  throne  after  a  long 
civil  war,  during  which  the  nation  had  become  thoroughly  weary  of 
anarchy.  At  his  coronation,  or  shortly  afterwards,  he  issued  a 
Charter,  briefly  and  in  general  terms  granting  and  confirming  to  the 
Church,  and  all  earls  and  barons,  and  all  his  men,  all  the  liberties 
and  free  customs  granted  by  the  Charter  of  his  grandfather.  King 
Henry,  and  abolishing  and  remitting  all  the  evil  exactions  which  that 
King  had  abolished  and  remitted.^  Without  any  delay  the  young 
King  set  himself  energetically  to  the  task,  which  he  persistently 
worked  at  throughout  his  reign,  of  establishing  law  and  order  upon  a 
permanent  basis.'  Taking  as  his  immediate  model  the  government 
of  his  grandfather,  Henry  I.,  he  reconstructed  the  disorganised  ad- 
ministrative and  judicial  machinery  of  the  kingdom,  but  with  develop- 
ments and  innovations  which  were  the  outcome  of  his  own  individual 
policy.* 

His  determination  to  prevent  peculation  and  other  abuses  in  the 
administration  of  the  Royal  officials,  is  shown  by  his  remarkable 
action  in  1170,  whenin  a  Great  Council  at  London  he  dismissed  all 
the  sheriffs  of  the  kingdom,  with  their  bailiffs,  for  alleged  misconduct 
in  their  office.  The  dismissed  functionaries  were  compelled  to  give 
pledges  to  answer,  and  make  compensation  for,  all  wrongful  exactions 
proved  against  them,  and  a  special  Commission  was  issued  by  the 
King  with  instructions  to  make  in  every  county  an  exhaustive  inquisi- 
tion by  the  oaths  of  all  the  barons,  knights,  freeholders,  and  even  the 
villeins  of  such  county,  into  the  receipts  of  the  sheriff  and  of  all 
persons  in  any  way  accountable  to  the  Exchequer.^ 

>  Statutes  of  the  Realm — Charter  of  Liberties,  p.  4. 

•  r*  The  reign  of  Henry  II.,'  says  Digby,  Hist  Law  of  Real  Prop.,  p.  64.  '  is  the 
starting-point  of  the  history  of  modem  English  law,  as  well  as  of  the  modem 
English  Constitution.' — C] 

'  '  Henry  II.  is  the  first  of  the  three  great  kings  who  have  left  on  the  constitution 
indelible  marks  of  their  own  individuality.  .  .  .  Each  of  the  three  sovereigns  had  a 
strong  idiosyncrasy,  and  in  each  case  the  state  of  things  on  which  he  acted  was  sudi 
as  to  make  the  impression  of  personal  character  distinct  and  pennanenL '— ^tubl», 
Const.  Hist.  i.  446.  ['  The  full  scope  of  Henry's  policy,'  remarks  H.  Taylor,  Origia 
of  EngL  Const.,  p.  384,  '  vras  not  only  to  establish  the  reign  of  law,  but  to  reduce  all 
orders  of  men  to  a  state  of  equality  before  the  same  svstem  of  law.'  Cf.  also  Gneist, 
Const  Hist  Engl.,  p.  222,  who  remarks  :  '  Henry  11.  seems  from  the  first  to  have 
found  the  best  security  for  the  new  throne  in  reforms  affecting  the  administration  of 
the  realm,  which,  especially  after  the  commencement  of  his  conflict  with  the  Church, 
are  of  a  sweeping  kind.' — Ed.] 

*  Ben.  Abb.  i.  5.  Et  postea  fecit  rex  omnes  homines  regni  sui,  scilicet  coraites, 
barones,  milites,  francos  tenentes,  et  etiam  villicanos,  per  singulos  vice-comitatus, 
jurare,  tactis  sacrosanctis  evangeliis,  quod  venun  dioerent ;  scilicet,  quid  et  quantum 
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The  aim  of  his  policy  through  life  appears  to  have  been  the  con-  |P^^C 
solidation  and  centralisation  of  the  kingly  power  in  his  own  hands,  *°^ 
and  the  rounding  off,  as  it  were,  of  his  great  empire,  extending  from 
the  Cheviots  to  the  Pyrenees.  He  attempted,  though  with  only  partial 
success,  to  reduce  the  Welsh  to  obedience  ;  Ireland,  unfortunately  for 
herself  only  imperfectly  conquered,  was  annexed  to  the  English 
crown  ;  and  Scotland  acknowledged  his  superiority. 

The  two  great  Constitutiotial  results  of  Henry's  reign  were  :  (i)  the  Two  ^r«at 
reorganisation  and  full  development  of  the  Kingship  as  a  monarchy  at  tional  results 
once  feudal  and  national ;  and  (2)  the  maintenance  of  the  legal  supre-  ^^^* 
macy  of  the  State  over  the  National  Church.     In  working  out  his 
policy,  the  King  had  to  contend  with  two  powerful  opponents — (i)  the 
feudal  baronage,  whose  power  and  privileges  it  was  necessary  largely 
to  curtail,  and  (2)  the  clergy,  who,  under  the  system  of  separate  • 
spiritual  and  temporal  jurisdictions  initiated  by  the  Conqueror,  had 
succeeded  in  obtaining  a  mischievous  and  even  dangerous  immunity 
from  all  the  ordinary  processes  of  law. 

Over  the  barons  Henry  was  completely  successful.  The  programme  Administra- 
of  administrative  reform,  which  had  been  included  in  the  terms  of  the  '*^  "for™*- 
pacification  of  Wallingford,  was  strictly  carried  out.  The  '  adulterine ' 
castles  were  destroyed  ;  the  new  earldoms  extinguished  ;  the  alienated 
demesnes  of  the  Crown  resumed  ;  the  foreign  mercenaries  banished ; 
the  coinage  was  reformed.^  With  the  aid  of  counsellors  whose  ability 
he  had  the  discernment  to  detect,'  he  reorganised  and  extended  the 

vkecomites  et  ballivi  eoruro  de  eis  ceperint,  et  quid  cam  judicio  et  quid  sine  judicio. 
et  {vo  quail  forisfactunu  A  few  only  of  the  Sheriffs  were  reinstated,  '  et  ipsi/  adds 
the  chrooicier,  'postea  multo  cnideliores  exsiiterunt  quam  antea  fuerunt.'  Id,,  u.  s. 
The  eomprehensive  instructions  to  the  Commissioners,  comprised  in  thirteen  articles, 
are  given  in  SeL  Chait.  141,  from  Bodl.  MS.,  Rawiinson,  C.  641.  fit  is  stated  in 
TJU  Amtiqttary  for  Nov.  1889,  that  a  portion  of  the  original  MS.  of  the  Inquest  of 
Sheriib,  which  was  not  known  to  Bishop  Stubbs  to  be  in  existence,  has  been  identi- 
fied by  Mr.  J.  H.  Round.  M.A.— C] 

^  Rob.  de  Monte,  s.  a,  X155.  Rex  Henricus  coepit  revocare'  in  jus  proprium 
Qibes,  castella,  villas,  auae  ad  coronaro  regni  pertinebant,  castella  novitcr  facta 
destniendo.  et  ezpellendo  de  regno  mazime  Fltndrenses,  et  deponendo  quosdam 
imaginanof  et  pseudocomites  quibus  rex  Stephanus  omnia  pene  ad  fiscum  pertinentia 
minus  caute  distribuerat.  For  the  new  coinage,  cf.  Ben.  Abb.  i.  263  [Henricus 
rex  .  .  .  fecit  in  Anglia  novam  monetam  fieri,  .  .  .  vetus  namque  moneta  comipta 
fnit — C.].  s.  a.  iiSa 

*  Henry's  first  ministers  were  '  the  Earl  of  Leicester,  Robert  de  Beaumont,  Arch- 
bishop Theobald,  who  had  been  firmly  attached  10  the  interests  of  the  Empress 
throughout  the  later  years  of  the  struggle,  Bishop  Henry  of  Winchester,  and  Nigel 
of  Ely  who  represented  the  family  and  the  official  training  of  Roger  of  Salisbury, 
the  Justiciar  of  Henry  I.  In  a  subordinate  capacity  was  Thomas  Becket  of  London, 
the  pupil  of  Theobald  and  future  archbishop  and  martyr,  and  Richard  de  Lucy, 
who  had  charge  of  the  castle  of  Windsor  and  the  Tower  of  London  at  the  peace, 
who  had  possibly  acted  as  Justiciar  during  the  last  year  of  Stephen,  and  who  filled 
the  office  for  the  first  twenty-five  years  of  Henry's  reign.* — Stubbs,  Const  Hist,  i 
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T^^^  judicial  and  financial  administration  of  the  Curia  Regis  and  Exchequer. 
He  renewed  the  provincial  visitations  of  Itinerant  Justices,  increased 
their  number  and  assigned  them  regular  circuits.  This  diffusion  of 
Royal  justice  over  the  whole  kingdom  was  a  great  step  in  its  organi- 

The  Grand    sation.    Another  legal  improvement  in  this  reign  was  the  institution 
*"*  of  the  Grand  Assize,  or  trial  by  the  recognition  of  a  jury,  which  super- 

seded the  old  modes  of  trial  by  battle  and  by  compurgation.^  The 
principle  of  recognition  by  a  jury  was  extended  to  all  descriptions  of 
business,  fiscal  and  legal.  In  conjunction  with  the  visits  of  the  Itine- 
rant Justices,  it  exercised  a  very  important  influence  in  training  the 
people  for  self-government.* 

By  means  of  Henry's  administrative  reforms,  not  only  did  the  mass 
of  the  people  obtain  the  enjoyment  of  an  orderly  and  legal  security, 
but  the  feudal  baronage,  a  source  of  danger  to  Crown  and  people  alike, 
were  kept  in  strict  subordination,  and  the  executive  power  taken  out 
of  their  hands.  After  the  Inquest  of  1170,  instead  of  bestowing  the 
office  of  sheriff  on  the  great  barons,  who  had  evinced  a  tendency  to 
make  it  hereditary  in  their  families,  Henry  gave  it  to  lawyers  and 
soldiers  drawn  from  the  ranks  of  the  new  official  nobility.  For  the 
office  of  Chief  Justiciar  he  selected  the  ablest  laymen  instead  of  eccle- 
siastics, thus  curbing  the  power  of  both  bishops  and  barons.  The 
power  of  the  latter  was  still  further,  and  permanently,  diminished  by 
the  institution,  on  the  occasion  of  the  Toulouse  war,  of  a  commutation 

Scuiagt,       of  personal  military  service  for  a  money  payment  termed  Scutage} 


X159. 


449.     De  Lucy  was  succeeded  as  Justiciar  in  zi8o  by  the  great  lawyer  Ronulf  de 
Glanvill. 

'  [Bigelow,  HisL  Procedure  in  Eng,^  p.  175,  n*  a,  and  p.  400.  «.  i,  on  the 
strength  of  Coram  Rege  Roll,  Mich.,  9  ton.,  No.  33  (A.  z.  40),  memb.  8,  vbicfa  be 
prints  in  fall  at  p.  400,  suggests  that  tne  Maena  Assisa  was  '  one  of  the  refonns 
effected  by  virtue  of  the  terms  of  the  Peace  of  Wallmgford.'— C]  [AssiZB :  •  The 
legislative  enactments  which  were  .  .  .  promulgated  by  the  Norman  and  some  of 
the  Plantagenet  kings,  assumed  many  different  forms  before  they  appeared  in  the 
final  form  of  Statutes.  During  the  Norman  reigns  such  enactments  were  usually 
cast  in  the  form  of  Charters  ;  in  the  reign  of  Henry  II.  they  were  generally  knowp 
by  the  name  of  ' '  assizes  "~a.  word  of  various  application.  The  assizes  of  Henry  I F. . 
considered  as  legislative  enactments,  were  in  the  main  edicts  or  regulations  for  the 
enforcement  of  new  methods  of  legal  procedure  ; .  .  .  they  were  not  drawn  up  in  the 
form  of  perpetual  statutes,  but  rather  in  the  form  of  tentative  or  temporary  enact- 
ments.'—H.  Taylor.  Origin  Engl.  Const.,  cap.  iii.  p.  291.  Stubbs,  Const.  HisL, 
vol.  i.  p.  573.  likens  them  to  the  Capitularies  of  the  French  kings. — Ed.] 

*  For  a  more  detailed  consideration  of  Henry's  legal  and  administrative  reforms, 
see  infra,  ch.  v. 

'  Rob.  de  Monte,  j.  a.  1159 ;  Gervas.  Dorob.  c.  1381  ;  Select  Chart,  zaa,  123. 
'  \  precedent  was  found  in  the  ancient  fyrdwite,  the  fine  paid  by  the  Anglo-Saxon 
warrior  who  failed  to  follow  his  king  to  the  field.  But  instead  of  being  a  punish- 
ment it  was  now  regarded  as  a  privilege  ;  those  tenants  of  the  Crown  who  did  not 
choose  to  go  to  war  paid  a  tax  of  two  marks  on  the  knight's  fee.' — Stubbs,  Const. 
Hist.  i.  456* 
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TlmSy  in  addition  to  the  fiscal  and  judicial,  the  military  administra* 
tioQ  of  the  kingdom  was  now  concentrated  in  the  King's  hands.  In  a 
fiscal  point  of  view  the  King  was  enabled,  by  means  of  scutage,  to 
increase  his  revenue  by  bringing  the  lands  of  the  dignified  ecclesiastics 
mder  contribution.  Politically  it  rendered  him  independent  of  the 
military  aid  of  his  barons  in  foreign  warfare,  in  which  their  place 
was  supplied  by  hired  mercenaries.  At  home  he  rendered  himself 
equally  independent  of  the  feudatories,  by  reviving  in  the  Assize  Atsiat »/ 
of  Armsy  an  ordinance  issued  in  1181,  the  ancient  fyrd^  or  national  ^^*^*  "^'* 
militia.^ 

The  effect  of  Henry's  policy  was  greatly  to  augment  the  power  of 
the  Crown.  But  while  maintaining  a  strong  central  government, 
he  never  aimed  at  despotic  power.  He  appears  to  have  been 
imbued  with  a  sincere  regard  for  Constitutional  government  of 
the  Feudal  type.  He  was  continually  calling  his  Great  Coun- 
cil together.  No  public  matter  of  importance  was  transacted, 
no  law  issued,  Mrithout  their  consent  and  advice.  And  in  this 
National  Council  all  ranks  of  the  landowners  attended — arch- 
bishops, bishops,  abbots,  priors,  earls,  barons,  knights,  and  free- 
holders. The  form  and  much  of  the  spirit  of  national  representation 
thus  maintained. 


In  his  contest  with  Becket  and  the  clergy,  Henry  was  onl/  partially  ^^^<  ^'^^ 
success'uL    But  though  obliged  to  submit  to  personal  humiliation  and  the  der^ 
a  seeming  defeat,  the  principle  for  which  he  had  contended — the 
supremacy  of  the  Royal  jurisdiction  over  clergy  and  laymen  alike — 
was  practically,  as  well  as  theoretically  vindicated. 

The  celebrated  Constitutions  of  Clarendon,  sixteen  in  num-  Consntu- 
ber,  are  in  form  a  record  and  acknowledgment  by  the  archbishops  and  at^wdpm^ 
bishops,  in  presence  of  the  earls,  barons,  and  other  procures  of  the  "64. 
kingdom,  clerical  and  lay,  of  the  customs  ascertained  by  recognition 
to  have  r^ulated  the  relations  of  Church  and  State  in  the  time  of 
Henry  I.'    The  record  is  expressed  as  being  made  on  account  of  the 
dissensions  and  discord  which  had  arisen  between  the  clergy  and  the 
King's  justices  and  barons  concerning  the  nature  of  these  customs, 
and  contains  the  distinct  promise  of  the  archbishops  and  bishops 
£uthfully  to  observe  them  as  therein  defined. 

>  Ben.  Abb.  L  378  ;  Hoveden,  IL  26z  ;  Select  Chart.  127,  147. 

'  [*  The  sixteen  articles  of  Clarendon  comprise,  in  a  formulated  shape,  the  sore- 
xetgn  righu  of  the  feudal  state.' — Gneist,  EngL  Const,  p.  197.  *In  this  fresh 
understanding  between  Church  and  State,  the  distinction  between  temporal  and 
spiritml  courts  established  by  the  Conqueror  was  distinctly  recoypiized.' — H.  Taylor. 
Origin  EngL  Const.,  p.  387 ;  cf.  also  Freeman,  Norman  Conquest,  v.  45a,  and 
Bigelow,  I£st.  of  Procedure,  p.  34. —Ho.] 
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The  most  important  articles  may  be  conveniently  arranged  in  five 
groups. 
^2L^  I.  AU  clerks  accused  of  any  crime  were  to  be  summoned  in  the 

accused  of    first  instance  before  the  King's  Justices,  who  should  determine  whether 


cnme. 


the  cause  ought  to  be  tried  in  the  secular  or  spiritual  court.    In  the 
event  of  the  cause  being  remitted  to  the  spiritual  court,  a  lay  officer 
should  be  appointed  by  the  King's  Justices  to  watch  the  proceedings ; 
and  the  accused,  if  found  guilty,  should  not  be  protected  by  the 
Church  (cap.  iii.}.     All  matters  pertaining  to  the  King's  court  should 
be  terminated  there ;  but  causes  which  appeared  to  fall  within  the 
jurisdiction  of  the  Ecclesiastical  courts  should  be  sent  thither  to  be 
dealt  with  (cap.  vii.).     The  distinction  between  the  Civil  and  Eccle- 
siastical jurisdictions  introduced  by  Williaun  the  Conqueror  was  thus 
maintained.^   But  the  King's  court  was  first  to  decide  the  fact  whether 
or  not  the  accused  was  entitled  to  be  tried  in  the  spiritual  court ;  the 
latter  court  then  decided  the  fact  of  the  guilt  or  innocence  of  such 
accused  persons  as  were  remitted  to  it ;  and  the  King's  court  sen- 
tenced and  punished  the  guilty. 
Suits  as  to        All   disputes  concerning  advowsons  and  presentations  to  livings, 
andpil^ii-  whether  between  laymen,  or  clerks,  or  laymen  and  clerks,  were  to  be 
tations.         dealt  with  and  terminated  in  the  King's  court  (cap.  i.). 
Pleas  of  The  King's  court  should  have  jurisdiction  over  all  pleas  of  debt, 

*******  whether  involving  a  question  of  good  faith  (of  which  the  Church 

claimed  exclusive  cognisance)  or  not  (cap.  xv.). 
Suits  In  disputes  between  laymen  and  clerks  as  to  land,  the  Chief  Justice 

la^-meTand   should  decide,  by  the  recognition  of  twelve  lawful  men,  whether  it  was 
clerics  as  to    jj^jjj  ]jy  feudal  Or  eleemosynary  tenure  (frankalmoign),  and  should 
refer  the  suit  accordingly,  unless  both  parties  agreed  on  the  same 
judge,  to  the  lay  or  ecclesiastical  tribunal  (cap.  ix.). 
Trials  of  Laymen  tried  in  the  bishop's  court  were  to  have  the  benefit  of 

iSrituai^^'  Common  Law  rules  of  evidence.'  If  no  one  should  be  willing,  or 
offences.  dare,  to  appear  as  accuser  against  a  powerful  delinquent,  the  sheriff^ 
at  the  request  of  the  bishop,  should  empanel  and  swear  twelve  lawful 
men  of  the  vicinage  to  give  true  evidence  (cap.  vi.). 
Excommuni-  2.  No  tenant-in-chief  of  the  King  or  officer  of  his  household  should 
texumts^in-  be  cxcommunicatcd,  nor  his  lands  put  under  interdict,  without  the 
^^ffi**^*"^  previous  consent  of  the  King,  or,  in  his  absence  from  the  kingdom,  of 
tbe  Kin^s     his  Justiciar  (cap.  vii.). 

household. 

^  [Pearson,  Hist.  Eng.  Early  and  Middle  .^ges,  1867,  i.  495,  remarks  that  'when 

William  I.  and  Lanfranc  concurred  in  a  policy  whicn  di^oived  the  old  union  of 

the  two  bodies  politic  (Cburch  and  State),  they  had  unavoidably  placed  them  in  a 

condition  of  suppressed  antagonism.' — £u.] 

*  Laici  non  debent  accusari  nisi  per  certos  et  legales  accusatores  et  testes,  [a  vL] 
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On  the  same  principle,  tenants  of  any  of  the  King's  cities,  castles, 
boTong^  or  demesne  manors,  refusing  to  appear  when  cited  by  the 
archdeacon  or  bishop  to  answer  for  any  wrong  falling  within  his  lawful 
jurisdiction,  might  be  placed  under  interdict,  but  not  excommunicated 
until  application  had  first  been  made  for  the  intervention  of  the  King's 
chief  local  officer  (cap.  x.). 

3.  The  custody  of  vacant  archbishoprics,  bishoprics,  abbeys,  and  King  to 
priories  of  Royal  foundation,  should  be  in  the  King's  hand,  and  their  of  v«»nt   ^ 
revenues  paid  to  him.  ••^  •^ 

Election  of  a  new  incumbent  should  take  place,  in  obedience  to  the  Mode  of 
King's  writ,  by  the  chief  clergy  of  the  church,  assembled  in  the  King's  SlS^ria 
chapel,  with  the  assent  of  the  King,  and  with  the  advice  of  such  bene-  andabiMciet. 
ficed  clergymen  as  the  King  might  summon  for  the  purpose. 

Before  consecration,  the  incumbent  elect  should  do  homage  and  Homageand 
fealty  to  the  King  as  his  liege  lord,  of  life,  limb,  and  earthly  honour,  incumbent 
saving  the  rights  of  his  order  (cap.  xii.).  *^**^- 

Archbishops,  bishops,  and  all  the  beneficed  clergy  of  the  kingdom.  Baronial 
holding  of  the  King  in  capite^  should  answer  for  their  baronies  to  the  prelates  and 
King's  justices  and  officers,  and  follow  and  observe  all  Royal  rights  hJUding'iJP 
and  customs  ;  and,  like  the  rest  of  the  barons,  ought  to  take  part  in  capiu, 
the  judgments  of  the  King's  court,  except  in  cases  involving  loss  of 
life  or  limb  (cap.  xL). 

No  archbishop,  bishop,  or  beneficed  clergyman  should  quit  the  CieTg7  noc 
realm  without  licence  from  the  King.    Those  who  were  permitted  to  re^m  with- 
leave  should  give  pledge,  if  required,  not  to  contrive  any  hurt  to  the  ^5i?s 
King  or  kingdom  during  their  absence.  licence. 

4.  Appeals  ought  to  proceed  from  the  archdeacon  to  the  bishop,  and  Ecciesiasii- 
from  the  bishop  to  the  archbishop.     If  the  archbishop  failed  to  do  not  to  go 
justice,  resort  should  be  had,  in  the  last  instance,  to  the  King,  so  that  [Je  aroh-***" 
by  his  order  the  controversy  might  be  terminated  in  the  archlnshop^s  bishop  with- 
court  and  not  proceed  further  (/./.  to  the  Pope),  without  the  King's  King's 
assent  (cap.  viii.).  consent. 

5.  Lastly,  the  sons  of  villeins  {rusticorum)  were  not  to  be  admitted  Ordination 
to  orders  without  the  assent  of  the  lord  on  whose  land  they  were  born 

(cap.  xvi.).' 

This  restriction  on  the  ordination  of  villeins  brings  out  the  demo- 
cratic element  which,  in  a  certain  way,  the  Church  of  the  Middle  Ages 
possessed.  Not  that  the  mediaeval  church  was  really  democratic,  for 
its  system  of  government  culminated  in  the  Papacy,  and  the  Papacy 
had  become  the  key-stone  of  a  great  arch  of  despotism.     But  it  was 

*  See  the  Latin  Text  of  the  Constitutions  in  Lyttdton's  Life  of  Henry  II.,  iv. 
182-185,  and  in  Select  Chart  131-134. 
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only  through  the  portals  of  the  Church  that  the  low-bom  and  landless 
man,  however  great  his  intellectual  ability,  could  hope  to  attain  to 
dignity  and  power.  The  intention  of  the  King  and  barons,  in  this 
article  of  the  Constitutions  of  Qarendon,  probably  went  no  further 
than  to  protect  the  legal  property  which  every  feudal  lord  had  in  the 
services  of  his  villeins.  But  its  practical  effect  was  undoubtedly  still 
further  to  depress  the  lowest  class  of  the  population.  A  similar  prohi* 
bition  is  contained  in  the  Assize  of  Clarendon,  issued  by  Henry  in 
1166  ;  and  more  than  two  hundred  years  afterwards,  in  the  fifteenth 
year  of  Richard  II .,  we  find  the  Commons  House  of  Parliament  peti- 
tioning that  villeins  might  not  be  allowed  to  put  their  children  to 
school  in  order  to  advance  them  by  the  Church, '  and  this  for  the 
honour  of  the  freemen  of  the  kingdom.*  Under  Richard  II.  it  is  not 
so  much  the  feudal  and  proprietary  as  the  anti-democratic  and  caste 
feeling  which  is  manifested.^ 
RICHARD  The  reign  of  Richard  I.  belongs  not  so  much  to  the  history  of 
1189—1199.  England  as  to  the  history  of  Christendom.  He  was  the  '  creation  and 
impersonation  of  his  own  age,' '  and  occupied  the  central  place  in  the 
history  of  his  times. 
An  abMotM  With  the  exception  of  about  four  months  immediately  following  his 
1^8-  coronation,  and  the  two  months  which  he  spent  in  England  in  11 94 

after  his  release  from  captivity,  Richard  was  absent  from  his  kingdom 
during  the  whole  ten  years  of  his  reign.'  By  birth,  education,  and 
sympathies  essentially  a  foreigner,  he  seems  to  have  regarded  England 
merely  as  an  appanage  to  his  continental  possessions,  and  a  profitable 
source  of  revenue.  It  was  the  strong  administrative  system  estab- 
lished under  his  father,  by  which  the  power  of  the  Crown  was  so 
largely  augmented,  that  rendered  it  possible  for  Richard  thus  to 
Exc«aiv«  govern  as  an  absentee  king.  To  support  his  expedition  to  Palestine, 
to  pay  his  ransom  from  captivity,  and  to  carry  on  his  wars  in  France, 


uxauon. 


Ways  of       every  known  source  of  taxation  was  exhausted.     Public  offices  and 

HUMHg 

money.         dignities  were  openly  sold  to  the  highest  bidder ;  the  demesne  lands 
of  the  Crown  were  first  sold  and  then,  after  a  time,  forcibly  resumed  ; 


^  Rot  Pari.  Z5  Rich.  II.  994 ;  Hallam,  Middle  Ages,  iiL  z8x.  [M.  Esmein.  Rtv, 
Gin.  du  Droit,  1885.  p  30X,  seq.,  cites  the  canons  of  the  Council  of  Orieans,  538, 
against  the  ordination  of  serfs  not  previously  freed.  An  earlier  Council  of  Orieans, 
51Z.  convoked  by  Qovis,  had  decreed  that  a  bishop  ordaining  ser£i  without  the 
consent  of  their  lord  should  pay  him  an  indemnity,  but  that  the  ser&  so  orcUuned 
should  remain  ordained.     Guizot.  Civ.  tm  Franet,  iii.  305. — C] 

*  Stubbs,  Itinerarium  Ricardi  Primi,  Rolls  Series  [Int.  zi]. 

'  [Gneist  remarks,  Const.  Hist,  p.  340:  'The  absence  of  this  knight  enant 
from  English  soil  which  was,  with  the  exception  of  a  few  months,  continuous, 
proved  extremely  beneficial,  in  so  far  as  it  rendered  the  continuance  of  an  or^[aiuse4 
internal  government  possible.' — Ed.  j 
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an  the  feudal  dues,  including  tbe  recently  introduced  Scutage,  were 
rigorously  exacted  ;  the  old  Danegeld,  under  the  thin  disguise  of  a 
'camcage,'  was  revived  in  a  more  stringent  form  ;  not  only  land,  but 
personal  property,  which  had  for  the  first  time  been  subjected  to  taxa- 
tion in  the  Saladin  tithe  granted  to  Henry  II.  in  ii 88,  was  laid  under 
a  heavy  impost ;  the  gold  and  silver  of  the  churches  were  seized ; 
and  the  Cistercian  monks  compelled  to  compound  for  all  their  wool.^ 
These  systematic  and  oppressive  exactions  appear  to  have  been  borne 
by  the  nation  with  remarkable  patience.    The  rising  of  the  populace  Popular 
of  London,  imder  William  with  the  Beard, '  quidam  legis  peritus/  was  wlSSimwith 
not  so  much  a  resistance  to  taxation  as  to  its  unjust  assessment,  y**  ^Tbat' 
because  the  rich  citizens '  sparing  their  own  purses,  willed  that  the 
poor  should  pay  the  whole."    The  only  real  opposition  proceeded 
from  the  clergy.     In  1 198  the  regular  clergy  refused  to  pay  the  cam-  Constitu- 
cage,  or  tax  of  five  shillings  imposed  on  each  carucate  (or  hundred  StSSjRK 
acres)  of  land.  The  King  immediately  issued  a  proclamation  directing  clergy : 
that  on  the  one  hand  no  layman  should  be  liable  to  make  satisfaction 
for  an  injury  committed  against  a  clerk,  and,  on  the  other,   that 
every  clerk  injuring  a  layman  should  be  forthwith  compelled  to  give 
redress.*   This  amounted  to  virtual  outlawr>%  and  the  monastic  clergy 
were  forced  to  submit.    A  more  important  and  successful  stand  was 
made  in  the  same  year  by  the  Bishops  Hugh  of  Lincoln  and  Herbert 
of  Salisbury.     In  a  council  of  the  barons,  summoned  at  Oxford  by  the 
Justiciar,  Archbishop  Hubert  Walter,  to  consider  the  King's  demand 
for  an  aid  of  three  hundred  knights,  each  to  receive  three  shillings  a 
day,  and  to  serve  with  him  for  a  year  against  Philip  of  France,  the 
two  bishops  alone   had  the  courage   to   refuse ;    alleging  that  the 
lands  of  their  sees  were  liable  for  military  service  within  the  king- 
dom  only  and  not  abroad.^     The  opposition  was  successful ;   the 

^  Et  omnia  erant  ei  venalia,  scilicet  potestates,  dominationes,  c^mitatus, 
ncecomitatus,  castdla,  villae,  praedia,  et  cetera  lis  similia.  Bened.  Abb.  iL  90. 
For  the  various  modes  of  tazatioo,  see  Rogf.  Hoveden,  iii.  aio.  340,  x.  a.  X193-4 ; 
Select  CharL  143,  244,  346. 

'  Ro^.  Hoveden,  vr.  5,  s.  a,  1x96.  Eodem  anno  orta  est  dissensio  inter  elves 
Loodomamm.  Frequentius  enim  sollto  propter  regis  captionem  et  alia  accidentia 
imponebantvr  eis  auxilia  non  modica,  et  divites  propriis  parcentes  marsupiis 
volebant  ut  paaperes  soluerent  universa.  Quod  cum  quidam  legis  peritus,  videlicet 
Wnielmos  com  barfoa,  filius  Osberti.  videret.  zelo  justitiae  et  aequiutls  accensus 
lactiis  est  pauperum  advoeatus.  volens  quod  unusquisque  tam  dives  quam  pauper 
ttnmdmm  motiluL  tt  faeultata  sueu  daret  ad  universa  dvitatis  negotia.  The 
taUiage  was  asiftif^  as  a  poll-tax  equally  on  all  the  citizens  rich  and  poor.  Fitx- 
Osbert  wished  it  to  be  assessed  in  proportion  to  the  property  of  each  citizen. 

'  Rog.  Hoveden,  iv.  66 ;  Select  Chart.  350. 

*  Sdo  eqoidem,  said  St.  Hugh  of  IJncoln,  ad  militare  servitium  domino  regi,  sed 
in  hac  terra  solumraodo.  exhibendum,  Lincolniensem  ecdesiam  teneri ;  extra  metas 
vero  Angliae  nil  tale  ab  ea  deberi.     Unde  mihi  con&ultius  arbitror  ad  natale  solum 
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King's  demand  was  withdrawn  :  and  shortly  afterwards  the  Justiciar 

resigned.* 

iUiiunisuap       During  the  all  but  continuous  absence  of  Richard,  the  administra- 

Richaid's      tion  of  the  kingdom  was  carried  on  by  four  successive  Justiciars  who 

2J5J  juS*"  acted  as  viceroys,     (i)  William  Longchamp,  Bishop  of  Ely,  a  Nor- 

cUxs.  man  of  [servile]  birth,  was   both  Justiciar  and  Chancellor.     As  a 

(U  Long-     parvenu  he  excited  the  jealousy  of  the  barons,  and  by  his  vigorous 

assertion  of  the  Royal  rights  raised  up  a  strong  opposition  headed  by 

Earl  John,  who  was  ever  plotting  against  his  brother's  government. 

Hb  dcpoti-   The  struggle  ended  in  the  deposition  of  Longchamp  from  the  Justi- 

ciarship  by  a  Great  Council  of  the  bishops,  earls,  and  barons  of 

England,  and  the  citizens  of  London,  assembled  at  St.  Paul's  by  Earl 

John,  and  apparently  acting  in  concert  with  William  of  Coutances, 

Archbishop  of  Rouen,  whom  the  King  had  sent  over  from  Messina 

some  months  previously  with  a  secret  appointment  to  the  office  of 

Justiciar,  to  be  produced  only  if  circumstances  should  require  it.'  This 

proceeding  has  been  characterised  as  *the  earliest  authority  for  a 

leading  principle  of  our  constitution,  the  responsibility  of  ministers  to 

Parliament."    But  this  view  seems  to  invest  the  action  of  the  Coun  il 

of  St.  Paul's  with  too  great  importance.     It  can  at  most  be  regarded 

as  a  rude  anticipation,  by  an  irregularly  constituted  assembly  acting 

as  if  it  represented  the  nation,  of  that  Constitutional  control  over 

ministers  of  the  Crown  which  the  regular  National  Council  was  later 

CiiO  Wit  am  on  to  claim  and  obtain.    (2)  The  assembly  which  deposed  Longchamp 

tanc^'         recognised  the  Archbishop  of  Rouen  as  his  successor.    At  the  close 

gii.)  Hubert  of  the  year  1193,  the  Archbishop  of  Rouen  gave  place  to  (3)  Hubert 

Walter,  Archbishop  of  Canterbury,  and  a  nephew  of  the  celebrated 

Ranulf  de  Glanvill ;  and  on  the  resignation  of  Hubert  Walter  in  1 19S, 

repedare,  eteremum  more  !oli:o  incolere,  quam  hie  pontificatum  gerere  et  eodesiam 
mihi  commissam,  aDtiquas  immunitates  perdendo,  iosolitis  angariis  subjugare.  — 
Vita  Magna  S.  Hugonis.  p.  248  ;  Select  Chart.  947. 

^  *  This  event  is  a  landmark  of  constitutional  history :  for  the  second  time  a 
constitutional  opposition  to  a  royal  demand  for  money  is  made,  and  made 
successfully.  It  would  perhaps  be  too  K^^at  an  anticipation  of  modem  usages  to 
suppose  that  the  resi}! nation  of  the  minister  was  caused  by  his  defeat' — Stub-is, 
Const.  Hist.  i.  509.  '  The  first  case  of  any  opposition  to  the  king's  will  in  the 
matter  of  taxation  which  is  recorded  in  our  national  history/ was  the  refusal  of 
Becket  to  agn^  to  Henry  11. 's  viishes  with  reference  to  the  Danegeld  in  1x63.  This 
was  the  commencement  of  the  quarrel  between  the  King  and  the  Archbishop ;  and 
as  '  Danegeld  appears  for  the  last  time  under  that  name  in  th«  accounts  of  the 
year/  the  opposition  '  would  setm  to  have  been,  formally  at  least,  suocessJuL' — 
Ibid.  463. 

*  Bened.  Abb.  [si  cancellarius  stultum  quid  fecerit  quod  esset  in  detrimentum 
regis  et  regni.— C]  ii.  313.  s,  a.  1x91  ;  Sel.  Chart  344. 

>  Hallam,  Middle  Ages,  ii.  [322]. 
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Geofrey  Fitz-Peter,  Earl  of  Essex,  the  fourth  and  last  of  Richard's  Ov.X^offrey 

-    _.   .  ,  .'  ^  '  Ftu-Pet«r. 

Justiciars,  entered  into  office. 

Under  the  rule  of  each  of  the  Justiciars,  but  more  especially  of 
Hubert  Walter  and  his  successor,  Geoffrey  Fitz-Peter,  the  adminis-i 
trative  system  established  by  Henry  II.  was  maintained  and  consider- 
ably developed.  By  the  extensive  application  of  the  principle  of 
representation  to  the  assessment  of  the  taxes  on  both  real  and  per- 
sonal property,  the  people  were  gradually  educated  for  self-government. 
In  the  year  1194,  the  principle  of  election  in  the  appointment  of^^^J*^"®^ 
County  officers  was  introduced.  Coroners,  three  knights  and  a  clergy-  Coronen. 
man,  were  ordered  to  be  elected  in  every  county,  to  hold  pleas  of  the 
Crown.'  The  advance  made  by  the  boroughs  towards  independence  charter*  . 
through  the  charters  which,  as  a  means  of  raising  money,  were  exten-  SSoulh  ° 
sively  sold  to  them,  is  also  an  important  feature  of  this  reign.  In 
some  instances  the  privileges  granted  were  assimilated  to  those  of  the 
citizens  of  London,  which  served  as  a  model  for  the  provincial  towns, 
and  included  the  right  of  electing  the  town-reeve.^  On  the  occasion 
of  Longchamp's  deposition,  in  which,  as  we  have  seen,  the  citizens  of 
London  concurred,  they  secured  a  formal  recognition,  by  the  Justiciar 
and  barons,  of  their  existence  as  a  '  communa,^  the  exact  meaning  of 
which  is  not  quite  clear,  but  which  was  certainly  a  near  approach  to 
what  is  understood  by  a  '  corporation.' '  In  connexion,  doubtless,  with 
this  establishment  of  the  communa,  the  Mayor  now  appears  for  the 
first  time. 

On  the  whole,  the  reign  of  Richard,  through  no  merit  however  of  Summary, 
his  own,  was  beneficial  to  the  liberties  of  the  people.     They  became 
accustomed  to  the  rule  of  Law  as  opposed  to  the  ixile  of  force.    Even 
the  unexampled  taxation  was  levied  with  the  appearance  of  legal 
formality.    The  inmiense  sums  raised  are  a  proof  that  the  kingdom 

'  PrBfeterea  in  quolibet  comiutu  eligantur  tres  milites  et  unus  dericus  custodes 
^iaaxorom  QOXQoai^,^Capitula  piacitorum  Corottae  Regis,  cap.  ao;  Select  Chan. 
953. 

*'  Has  pnedictas  oonsuetudines  eis  concesstmus,  et  omnes  alias  libertates  et 
iibeias  consnetudines  quas  habiierunt  vd  habent  cives  nostri  Londoniarum  quando 
nctiores  vel  Uberiores  habucrint,  secundnm  liberutes  Londoniarum  etle^escivitatis 
Liacoliiiaft  .  .  .  Et  cives  Linoolniae  faciant  praepositum  quern  voluerint  de  se  per 
awnnm,  qui  sit  idoneua  nobis  et  eis. — From  Charter  of  Richard  L  to  Lincoln,  1x94, 
IB  Rymcr,  L  53,  and  Select  Chart.  258. 

'  Bened.  Abb.  ii.  2x4,  s,  a.  X191 ;  Select  Chart  344.  No  boroughs  were 
iDooqiorated  as  municipal  corporations,  in  the  modem  sense  of  the  term,  till  the 
ni^n  of  Henry  VI. — Merewether  &  Stephens  on  Boroughs,  vol.  i.,  Introd.  [The 
words  of  Benedictus  Abbas,  loe,  cit.,  Johannes  comes  .  .  .  et  archiepiscopus 
Rothomagensis  et  omnes  episcopi,  comites  et  barones  regni  qui  aderant,  con- 
cessenmt  civibus  Londoniarum  commnnam  suam.  read  as  though  relating  to  a 
giant  rather  than  a  confirmation,  and  this  may  have  been  its  formal  aspect— C] 
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had  rapidly  advanced  in  wealth  during  the  preceding  reign.  The 
baronage,  which  had  been  severely  repressed  under  Henry  II., became 
at  once  more  orderly  and  less  inclined  than  formerly  to  submit  to  the 
caprice  of  the  sovereign,  to  whose  personal  interference  they  had 
become  unaccustomed.  The  fusion  of  the  two  races,  nearly  accoi.. 
plished  under  Henry  II.,  was  silently  worked  out  under  Richard ;  and 
in  the  following  reign  we  shall  find  the  barons  and  people  claiming 
for  themselves  against  the  Crown  the  common  liberties  of  English- 
men. 
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CHAPTER  IV. 

MAGNA  CHARTA. 

Three  great  political  documents,  in  the  nature  of  fundamental  The  three 
compacts  between  the  Crown  and  the  Nation,  stand  out  as  prominent  SenuT*"***" 
landmarks  in   English  Constitutional  history.      Magna  Charta,  the  ff"P^'*. 
Petition  of  Right,  and  the  Bill  of  Rights,  constitute,  in  the  words  of  Crown  aod 
Lord  Chatham,  *  the  Bible  of  the  English  Constitution.'    In  each  of  '***  ^^^  '' 
these  documents,  whether  it  be  of  the  13th  or  of  the  17th  century,  is  chvt«, 
observable  the  common  characteristic  of  professing  to  introduce  no-  S*"Jj**Bjn 
thing  new.    Each  professed  to  assert  rights  and  liberties  which  were  of  Rights. 
already  old,  and  sought  to  redress  grievances  which  were  for  the  most 
part  themselves  innovations  upon  the  ancient  liberties  of  the  people. 
In  its  practical  combination  of  conservative  instincts  with  liberal 
aspirations,  in  its  power  of  progressive  development  and  self-adapta- 
tioQ  to  the  changing  political  and  social  wants  of  each  successive 
generation,  have  always  lain  the  peculiar  excellence,  and  at  the  same 
time  the  surest  safeguard,  of  our  Constitution.* 

The  Great  Charter  of  Liberties  was  the  outcome  of  a  movement  of  The  Great 
all  the  freemen  of  the  realm,  led  by  their  natural  leaders  the  barons.^  ^nsf^e*" 
Far  from  being  a 'mere  piece  of  class  legislation'  extorted  by  the  ^*»®*«p««p*« 
barons  alone  for  their  own  special  interests,  it  is  in  itself  a  noble  and  leadership 

of  the 
'  '  By  fiu*  the  greatest  portions  of  the  written  or  statute  laws  of  England  consist  ^^^'o*^* 
of  the  dedaration,  the  re-assertion,  repetition,  or  the  re-enactment,  ot  some  older 
law  or  laws,  either  custonaary  or  written,  with  additions  or  modifications.  The  new 
Imilding  has  been  raised  upon  the  old  sround-work  :  the  institutions  of  one  age 
have  alwajrs  been  modelled  and  formed  from  those  of  the  preceding,  and  their 
lineal  descent  has  never  been  interrupted  or  disturbed.* — Palgrave,  Eng.  Common- 
wealth. L  d. 

'  [Scubbs.  Const  Hist  i.  ^33,  calls  the  Great  Charter  '  the  first  great  public  act 
of  tbie  nation  after  it  has  realised  its  own  identity.'  M.  Glasson,  Nist,  du  Dr,  tt  eUs 
Inst.  d£  CAngL,  iii.-  52,  says,  *la  Grande  Charte  est  un  Contrat.  mais  qui  se 
rapproche  du  traits  pass^  entre  deux  nations,'  and  M.  Boutmy,  Les  Sourcta  dt  la 
dntt.  AngL,  in  Nouv.  Rev.  HisL  de  Droit  Fr,  et  Etr.,  for  1878,  [comments  thus 
npoQ  the  Charter :  "  Le  caract&re  de  oette  acte  est  ais^  k  d^nir.  Ce  n'est  pas 
pr6ritement  un  tiait^,  puisqu'il  n'y  a  pas  id  deux  souverainet^  l^times  ni  deux 
nations  en  presence ;  oe  n'est  pas  non  plus  un  loi ;  elle  serait  entachee  d'irr^gularit^ 
et  de  violence  ;  c'est  un  compromis  ou  un  pecte.' — Etudis  de  Droit  eonstiiutionnel, 
ppi  39'4z  (Paris,  1885). — Ed.  I  In  so  far  as  it  resembles  anything  in  French  history, 
M.  Soutmy  likens  it  to  the  'treaty  of  Amboise,  the  Peace  of  St.  Germain,  and  all 
those  conventions  during  the  French  wars  of  religion,  which  gave  guarantees 
to  the  Huguenot  party,  and  almost  made  of  them  '  a  nation  within  the  nation. '— 
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^°*^|^^  remarkable  proof  of  the  sympathy  and  union  then  existing  between 
the  aristocracy  and  all  classes  of  the  commonalty.^  At  least  one- 
third  of  its  provisions  relate  to  promises  and  guarantees  on  behalf  of 
the  people  in  general,  as  contradistinguished  from  the  baronage.  But 
one  fact  is  specially  significant  The  important  and  comprehenstre 
clause  (60),  by  which  the  customs  and  liberties  granted  to  the  King's 
tenants-in-chief,  are  expressly  extended  to  every  sub-tenant  in  the 
kingdom,  did  not,  like  the  similar  provision  in  the  Charter  of  Henry  I., 
emanate  from  the  King,  but  was  spontaneously  included  by  the 
barons  themselves  in  the  articles  presented  to  John  as  a  sununary  of 
their  demands.' 

The  eminently  moderate,  practical,  and  conservative  character  of 
the  barons'  demands  is  especially  noticeable.     Magna  Charta  was  in 

Kinffimd  h?a  ^^^^  ^  treaty  of  peace  between  the  King  and  his  people  in  arms :  yet 
their  ancient  rights  and  liberties,  the  acknowledgment  of  which  had 
been  extorted  from  the  King,  were  expressed  to  flow  from  his  grant 
There  is  nothing  theoretical  or  revolutionary  in  the  Charter:  no 
declaration  of  abstract  principles  of  government,  but  merely  a  practical 
assertion  of  rights  as  between  the  Crown  and  the  subject,  and,  as  a 
natural  corollary  under  a  system  of  feudal  tenures,  between  mesne 
lords  and  their  sub-vassals.  Its  language  is  '  simple,  brief,  general 
without  being  abstract,  and  expressed  in  terms  of  authority,  not  of 
argument,  yet  commonly  so  reasonable  as  to  carry  with  it  the  intrinsic 
evidence  of  its  own  fitness.  It  was  understood  by  the  simplest  of  the 
unlettered  age  for  whom  it  was  intended.  It  was  remembered  by 
them,  and,  although  they  did  not  perceive  the  extensive  consequences 
which  might  be  derived  from  it,  their  feelings  were,  however  uncon- 
sciously, elevated  by  its  generality  and  grandeur.' ' 

Sir  Edward  Coke  has  remarked  that  the  Charter  was  for  the  most 
part '  declaratory  of  the  principal  grounds  of  the  fundamental  laws  of 
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^  [For  events  preceding  Magna  Charta,  cf.  Lappenb^-Pauli,  iiL  993-487. 
"  The  most  significant  new  basis  is  doubtless  the  reconciliation  of  the  national 
antipathies  ...  a  blending  of  nationalities.  .  .  .  But  in  this  blending  the  Germanic 
element  had  become  the  preponderating  one.  .  .  .  Magna  Charta  did  not  arise 
from  the  Franco- Norman,  but  from  the  national  spirit,'  and  again'  Magna  Charta  was 
also  a  pledge  of  the  reconciliation  of  the  classes.' — Gneist,  Hist  EngL  Const, 
pp.  343  and  353  ;  vide  also  H.  Taylor,  Origin  of  the  Engl.  Const,  p.  381,  mi^.— 
Ed.] 

'  Articles  of  the  Barons,  c.  48,  Blackstone's  Charters,  pp.  i-^,  and  Select  Chart 
p.  386 ;  Magna  Charta,  c.  60,  infra,  p.  Z14 ;  Stubbs,  Const  Hist  i.  55a  [M. 
Glasson  {ubi  su^a)  draws  attention  to  the  strongly  practical  character  of  Magna 
Charta,  and  says  that  every  article  gives  proof  of  an  intimate  acquaintance  with  the 
administration  of  the  State,  and  with  the  evils  of  which  the  nation  had  to  complain, 
as  well  as  with  the  remedies  which  needed  to  be  applied. — C.] 

'  Sir  J.  Mackintosh,  Hist  of  Eng.  i.  aao-ai. 
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England.'^    It  was  in  fact  founded  on  precedent.    Its  bases  were  the  ■ft^SiSr 
Charter  of  Henry  T.,  and  the  law  as  administered  in  the  time  of  good  the  Con- 
King  Edward.    The  law  of  the  Confessor  had  been  renewed  by  William  *«••**• 
the  Conqueror,  and  again  expressly  confirmed  by  Henry  I.  in  his  Charter. 
Acopyof  this  Charter  produced  to  the  barons  by  the  Archbishop,  Stephen 
Langton,  in  1213,  formed  the  groundwork  of  their  demands.    In  this 
way  the  Great  Charter  may  be  regarded  as  the  lineal  representative 
of  the  laws  of  King  EdMrard,  which  from  this  time  ceased  to  form  the 
popular  cry  of  good  government.' 

The  importance  of  Magna  Charta  can  hardly  be  exaggerated.    It  The  ker- 
has  been  well  chnracterised  by  Hallam  as  the  '  key-stone  of  English  English 
liberty/  to  which  all  that  has  since  been  added  is  '  little  more  than  ^i^^y* 
confirmation  or  commentary.'  And  Sir  James  Mackintosh  has  insisted 
upon  the  noticeable  fact  that  the  consequences  of  its  principles  were 
but  slowly  and  gradually  evolved,  as  circumstances  required,  during 
the  five  succeeding  centuries.' 

Several  causes  worked  together  to  bring  about  the  state  of  affairs  ^^j^.**  ^S 
which  compelled  John  to  grant  the  Great  Charter.     Foremost  among  which  led  to 
these  was  the  fortunate  loss  of  Normandy.*    The  barons,  confined  of*tjJJ*°'"' 
within  the  limits  of  England,  concentrated  their  attention  upon  its  Charter. 
affairs.      They  became  thoroughly  English  in   interests  and  sym-  f* 5f^**° 
pathies,  and  united  with  the  people  against  the  tyranny  of  the  King.'  mandy  from 

England  I 

*  Coke,  and  Inst  Proeme.  ***^' 

*  Acoording  to  Matthew  Haris  \Ckron.  Maj.,eiA.  Luard,  ii.  55a. — C],  Archbishop 
Langion,  at  the  meeting  at  St.  Paul's,  on  the  25th  August.  1213,  assured  the  barons 
that  before  absolving  John  from  the  excommunication  he  had  compelled  him  to 
swear  to  restore  the  laws  of  King  Edward  :  '  Audistis  inquit.  quomodo  tempore  quo 
apud  Wintoniam  rq^m  absolvi,  ipsum  jurare  compulerim  quod  leges  in'quas 
drstroeret,  et  leges  bonas,  videlicet  leges  regis  Eadwardi,  revocaret  et  in  regno 
faceret  ab  omnibus  observari.  Inventa  est  quoque  nunc  carta  quaedam  Henrici 
primi  regis  Angliae,  per  quam,  si  volueritis.  libertates  diu  amissas  poteritis  ad  statum 
pristinum  lerocare:' 

*  Mackintosh,  Hist  Eng.  i.  221.     [Vol.  ii.  under  year  1215. — Ed.] 

*  '  The  talents  and  even  the  virtues  of  England's  first  six  French  kings  were  a 
cofse  to  her.  The  follies  and  vices  of  the  seventh  were  her  salvation.  .  .  .  John 
was  driven  from  Normandy.  The  Norman  nobles  were  compelled  to  make  their 
dectioD  between  the  island  and  the  continent  Shut  up  by  the  sea  with  the  people 
whom  they  bad  hitherto  oppressed  and  despised,  they  gradually  came  to  regard 
England  as  their  country,  and  the  English  as  their  countrymen.  The  two  races,  so 
long  hostile,  soon  found  that  they  had  common  interests  and  common  enemies. 
Both  were  alike  aggrieved  by  the  tyranny  of  a  bad  king.  Both  were  alike  indignant 
at  the  favour  shown  by  the  court  to  the  natives  of  Poitou  and  Aquitaine.  The  great- 
grandsons  of  those  who  had  fought  under  William  and  the  great-grandsons  of  those 
who  had  fought  under  Harold  b^^an  to  draw  near  to  each  other  in  friendship  ;  and 
the  first  plec^  of  reconciliation  Mras  the  Great  Charter,  won  by  their  unitrd  exer- 
tions and  framed  for  their  common  benefit.' — Macaulay.  Hist.  Eng.  i.  15.  'Ihe 
Channel  Islands — ^tbe  only  Norman  territory  not  lost — still  continue  attached,  as  a 


separate  dependency,  to  the  English  crown. 
*  [Green,  Hist,  of  the  English  PiopU,  1878, 1.  198, 


says,   '  It  wa$  with  a  new 
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Moreover,  a  great  part  of  the  baronage  now  consisted  of  the  new 
Ministerial  families  raised  up  by  the  policy  of  Henry  I.  and  Henry  !!• 
These  were  far  less  closely  connected  with  Normandy  than  the 
barons^e  of  the  Conquest,  and  their  sympathies  were  National  rather 
than  FeudaL 

The  loss  of  Normandy  was  itself  in  a  great  measure  due  to  the 
decay  of  Feudalism,  the  result  of  Henry  II.'s  policy.  John,  who  was 
not  altogether  destitute  of  energy  and  courage,  made  some  efforts  to 
recover  Normandy,  but  the  barons,  especially  in  the  north  of  England, 
where  the  possessions  of  the  new  families  chiefly  lay,  refused  to  follow 
the  King,  alleging  that  they  were  not  bound  to  military  service 
abroad. 

Intimately  connected  with  this  refusal,  and  with  the  exaction  of  the 
Charter,  was  the  personal  character  of  the  King,  which  inspired  utter 
distrust  and  aversion  in  all  classes  of  his  subjects.  In  disposition  and 
character  John  was  an  oriental  despot,  a  tyrant  of  the  worst  sort. 
Under  Henry  II.  and  the  Ministers  of  Richard  I.,  the  nation  had 
become  accustomed  to  the  rule  of  Law  ;  John  set  at  defiance  all  laws, 
human  and  divine.^  Supported  in  his  tyranny  by  bands  of  foreign 
mercenaries,  he  not  only  taxed  and  fined  his  subjects  of  every  degree 
with  an  open  disregard  of  all  legal  restraints,'  but  was  guilty  of  acts 
of  cruelty  rivalling  those  of  Nero.'  The  Church,  the  baronage  and 
the  people,  united  by  common  oppression  in  a  common  hatred  of  the 
tyrant,  were  compelled  to  make  a  stand  not  so  much  for  Constitutional 
government  as  for  personal  liberty. 

In  his  struggle  with  the  Papacy,  arising  out  of  the  disputed  election 
of  a  successor  to  Hubert  Walter  in  the  archiepiscopal  see  of  Canter- 
bury, John  had  to  deal  with  a  man  of  consummate  ability,  who  had 

English  people  that  John  found  himself  face  to  face.'  and  also  points  out  how  the 
rise  of  the  Universities  was  synchronous  with  this  welding  together  of  hitherto 
jarring  elements,  which  produced  a  nation  '  quickened  with  a  new  life  and  throbbing 
with  a  new  energy. ' — C.  J 

^  Quosdam  absque  judicio  parium  suorum  exhaeredebat,  nonnullus  morte 
durissim&  condemnabat  Uxores  filiasque  eorum  vioiabat ;  et  ita  pro  lege  ei  eiat 
tyrannica  voluntas. — ^Annal.  Waverl.  (ed.  Luard),  p.  282. 

'  S.  a.  1205.  Rex  cepit  de  comitibus,  baronibus,  militibus,  et  viris  religiosis 
fecuniatn  infinitam. — Matt  Paris  \Chron.  Afaj.,t^  Luanl,  iL  49a — C.],  j.  a. 
xaio.  Iiuustimabilem  ei  incomparuHUm  fecit  pecuniae  numeratae  exachonem, 
nullis  viris  dericis  vel  laids,  nulli  rdigioni  cujuscunque  ordinis  paroens. — ^Ann. 
Waverl,  p.  264. 

'  See  his  treatment  of  Matilda,  the  %vife  of  William  de  Braose.  and  of  their  son 
and  daughter-in-law,  in  Matt.  Paris  [Chron.  Maj.]  (ed.  Luard},  ii.  [531],  Roger  of 
Wendover,  Chron.  iii.  235,  and  Ann.  Waverl.  p.  265  ;  and  of  Geofn-ey  of  jNorwich 
[called  by  Paris  his  faithful  and  prudent  clerk,  who.  in  castro  de  Notingham  poena 
excogitata  usque  mortem  torquetur].  (Matt.  Paris  [Chron.  Maj.  ed.  Luard],  ii 
[537].) 
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carried  to  the  highest  point,  both  in  theory  and  practice,  the  doctrine 
of  the  panunoont  suzerainty  of  the  Pope.    As  a  matter  of  fact,  free- 
dom of  election  to  the  higher  ecclesiastical  benefices,  however  it  might  ^e!^im» 
accord  with  canonical  requirements,  had  never  been  practically  recog-  oniv  nomi- 
nised  by  the  English  kings.     Prior  to  the  Norman  Conquest,  the      ^  '^' 
appointments  had  been  made  in  the  Witenagemot,  and  afterwards  by 
the  King  in  the  CuriaRegis  or  Great  Council  of  the  Realm.  The  political 
power  of  the  Bishops,  of  the  Archbishop  of  Canterbury  especially, 
was  so  great  in  early  and  mediaeval  times,  that  it  would  seem  to  have 
been  a  State  necessity  that  their  nomination  should  rest  with  the 
supreme  Civil  authority.    Although  the  form  of  election  was  conceded 
by  Henry  I.,  the  process,  under  what  was  subsequently  termed  a 
congi  dilire^  was  free  only  in  name.    At  this  time,  whether  from  the 
King's  weakness,  or  from  the  spread  of  high  ecclesiastical  doctrines 
throughout  Europe  under  the  powerful  and  successful  leadership  of 
Innocent  III.,  the  monastic  chapter  of  Christ  Church,  Canterbury,  i>oobie 
attempted  to  assert  their  right  of  election,  and  chose  their  sub-prior,  xj^^oi 
In  the  meantime  the  King  directed  the  suffragan  bishops  to  elect  John  Canterbury, 
de  Grey,  Bishop  of  Norwich.    The  case  was  carried  before  Innocent,  Pope  lano- 
who  set  both  elections  aside  and  himself  nominated  Stephen  Langton,  wu  both 
an  Englishman   of  the  highest  character  and  great  reputation  for  ^^^^^ 
learning.^    In  this  proceeding  the  Pope  distinctly  infringed  upon  the  consecrates 
rights  of  the  King,  of  the  Chapter  of  Canterbury,  and  of  the  English  uj'gtoa. 
nation  ;  but  fortunately  for  the  [realm],  he  made  as  great  a  mistake 
in  the  person  of  his  nominee  as  Henry  II.  found  he  had  made  in 
nominating  Becket. 

John  determined  not  to  submit,  and  refused  to  receive  Langton  as  J^'h"  refuses 
Archbishop.    The  Pope  then  (1208)  placed  the  kingdom  under  Inter-  the  Pope's 
diet  (which  suspended  the  whole  religious  life  of  the  nation).    The  «><>»»°«^ 
people  were  made  to  suffer  in  order  that  they  might  put  pressure  on  diet.  ^^^^' 
the   King.    John,  not  proving  amenable  to  vicarious  punishment,  Excomnram- 
was   formally   excommunicated   (1209},    and   ultimately    (in    12 12)  ^^'^'^ 

.  J  Depositloo. 

deposed. 

Threatened  by  Philip  of  France,  whom  the  Pope  had  empowered  John 
and  directed  to  take  possession  of  the  forfeited  Kingdom  of  England,  *"^°"'^ 
and  feeling  no  reliance  on  the  support  of  his  alienated  people,  John  at 
length  gave  in.     From  the  extreme  of  arrogance  and  violence  he  now 
passed  to  the  extreme  of  abject  submission.     He  not  only  accepted 
Langton  as  Archbishop,  and  promised  restitution    of  the   money 

>  The  claim  of  the  bishops  to  share  in  the  election  of  the  archbishops  was  enforced 
on  several  occasions  during  the  lath  century,  but  after  its  rejection  by  Innocent  III. 
Dfever  advanced  again. —Stubbs,  Const  Hist  iii.  305. 
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Sonrnden'  extorted  froDi  the  Church,  but  surrendered  his  Kingdom  to  Pandulf, 
to  the  Pop«|  the  Pope's  [envoy],  receiving  it  back  as  a  fief  of  the  Holy  See,  subject 
laiJ  *^*  *^  ^^®  annual  tribute  of  one  thousand  marks.^  A  few  months  after- 
wards, the  act  of  submission  was  renewed  to  Nicholas,  Bishop  of 
Tusculum,  with  the  actual  performance  of  liege  homage  on  the  part  of 
the  King.'  This  submission  was  undoubtedly  a  disgrace,  although 
not  quite  to  the  same  extent  as  it  would  be  now.  It  was,  however,  a 
startling  falling  off  from  the  position  which  Henry  1 1,  had  occupied, 
that  one  of  his  sons  should  do  homage  to  the  Emperor  and  another  to 
the  Pope. 

The  surrender  of  the  temporal  and  spiritual  independence  of  the 
Kingdom  completed  the  alienation  of  the  people  from  the  King,  whose 
misgovernment  had  brought  on  this  national  humiliation.     On  ihe 
other  hand,  the  Pope  now,  having  secured  submission,  changed  his 
"^^  »'"*«'«  tactics,  and  supported  the  tyranny  of  his  vassal.     The  barons  deter- 
barons.         mined  upon  resistance,  and  the  National  Church,  headed  by  Arch- 
bishop Langton,  gave  the  weight  of  its  influence  to  the  patriotic  side. 
It  may  be  convenient  briefly  to  notice  the  most  important  events 
juiy^xax*"    which  immediately  led  up  to  the  grant  of  the  Charter.*    The  open 
by  their   '    quarrel  with  the.  barons  began  in  July,  12 13,  with  the  refusal  of  the 
SiM-eTi^^        northern  nobility  to  follow  John  to  France.     While  the  King  was 
Mrvice.         vowing  vengeance  against    his   recalcitrant  vassals,  two   important 
S^'aSImi**    Councils  of  the  Bishops  and  Barons  were  held,  the  first  at  St  Alban's, 
Aug.  4 ;  and  on  August  4th,  the  second  at  St.  Paul's,  London,  on  August  25th. 
Aug.  as.       They  were  summoned  ostensibly  for  the  purpose  of  assessing  the 
compensation  promised  to  the  Church ;  but  the  Justiciar,  Geoffrey 
FitzPeter,  and  Archbishop  Langton  seized  the  opportunity  of  intro- 
ducing a  discussion  on  the  King's  general  misgovernment.     The  half- 
Hwnr'i**'^    forgotten  charter  of  Henry  I.,  having  been  referred  to  generally  at  St. 
proiittced.      Alban's  as  the  standard  of  the  people's  liberties,  was  at  St.  Paul's 
produced  by  the  Archbishop,  and  adopted  as  the  basis  of  the  barons' 
demands. 
©"SJe***"*       The  assembly  at  St.  Alban's  has  a  special  importance  of  its  own,  as 


Council  of 


^  See  the  concession  of  the  kingdom  to  the  Pope,  and  the  form  of  oath  of  fealty 
in  Rymer.  i.  iii,  and  Select  Chart.  276.  The  xooo  marks  were  apportioned,  700 
for  England  and  300  for  Ireland.  [Similar  homage,  but  even  more  striking  in  its 
accompaniments,  had  been  done,  in  1204.  by  Peter  of  Arragon  for  the  Kingdom  of 
Arragon,  as  recorded  in  De  Cherrier.  Hist,  dt  la  Lutte  des  Popes  et  des  Emptreurs^ 
ii.  p.  528,  Pieces  Tusiif.,  i. — C.l  [Vide  Raumer.  Geschichte  der  Hohenstaufen, 
(Leipzig,  1835),  ^^-  vi*  P-  ^^  !  Vom  Verh&lmiss  der  Konige  zu  den  Pilpsten,  and 
references  cited. — Ed.] 

■  Ann.  Waverl.  277,  278  ;  Select,  Chart.  269. 

'  For  a  more  detailed  statement,  see  Blackstone,  Int.  to  the  Charters,  and 
Stubbs,  Const  Hist  i.  584-530. 
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the  first  historical  instance  of  the  summons  of  representatives  to  a  ^*'jf^'^ 
National  Comicil.    It  was  attended  not  only  by  the  Bishops  and  nattimaiiy' 
Barons,  but  by  the  representative  reeve  and  four  men  from  each  ^^/jf** 
township  on  the  Royal  demesne.     It  is  something  more  than  a  mere 
coincidence  that  to  this  National  Council,  «'n  which  the  element  of 
direct  representation  of  the  people,  long  familiar  in  the  folkmoot  of  the 
shire,  appears  for  the  first  time,  were  presented  the  first  outlines  of  the 
reforms  subsequently  elaborated  in  the  Articles  of  the  Barons,  and 
promulgated  in  the  Great  Charter.^ 

During  the  greater  part  of  the  year  12 14,  John  was  absent  on  the  Con-  ku^  eoU 
tinent,  whence  he  returned  in  October.     In  the  meantime,  the  barons  J^'JS'^'** 
met  at  Bury  St.  Edmund's,  and  entered  into  a  confederacy,  binding  confederacy 
them,  if  the  King  would  not  acknowledge  the  rights  which  they  claimed,  of  the  barons 
to  withdraw  their  fealty  and  make  war  upon  him  until  by  a  sealed  Edmunds.^ 
charter  he  should  confirm  the  laws  and  liberties  of  the  people.' 

On  January  6th,  1215,  the  barons  in  arms  presented  their  demands  They  pre. 
to  the  King  at  the  Temple,  and,  at  his  urgent  request,  conceded  a  demands  co 
respite  until  after  Easter,  in  order  that  he  might  have  time  for  con-  ^  Ten^ie, 
sideration.'  )»«*•  6»  "»5- 

In  this  interval  John  did  all  he  could  to  break  up  the  combination  John  at. 
against  him.    He  granted  a  separate  charter  to  the  Church,*  giving  b^^^Jfthe 
fiieedom  of  election  of  bishops  and  abbots  :  he  ordered  the  sheriffs  to  combination 

against  nun  \ 

administer  the  oath  of  allegiance  and  fealty  to  the  freemen  of  every 

shire ;  he  assumed  the  Cross,  in  order  to  gain  the  special  protection 

of  the  Church  as  a  crusader ;  and  he  attempted  to  detach  the  barons 

by  offering  them  special  terms.    But  the  National  party  continued  firm  b«^  without 

and  united.    The  barons,  strengthened  by  numerous  adhesions  since 

the  Councils  of  St.  Alban's  and  St  Paul's,  assembled  in  arms  at  The  bvons 

Stamford ;   and  when  the  stipulated  time  had  expired  without  an  amuat 

Stamford 

*  Stobbs.  Const  Hist  i.  537.     •  The  action  of  this  council  is  the  first  hesitating  JjlSSdoa. 
and  tentative  step  towards  that  great  act  in  which  Church,  baronage,  and  people 

made  tbdr  constitutional  compact  with  the  king,  and  their  first  sensible  realisation 
of  their  corporate  unity  and  the  unity  of  their  rights  and  interests.' 

'  Itaque  convenerunt  universi  [oomites  et  barones  Angliae]  ad  ecclesiam  Sancti 
Eadmundi,  et  incipientibus  majoribus  juraverunt  super  majus  altare,  quod  si  rex 
kges  et  libertates  jam  dictas  concedere  dif!ugeret,  ipsi  ei  werram  tarn  diu  moverent 
u  ab  ejus  fidelitate  se  snbtraherent,  donee  eis  [per]  cartam  sigillo  suo  munitam 
ooofirraaret  omnia  quae  peiebant.     Matt.  Paris  [Chron.  Maj.,  ed.  Luard,  ii.  583]. 

'  Deiode  cam  festinatione  [rex]  Londonias  ventens,  apud  Novum  Templum 
hospitio  sese  recepit.  Venientesque  ad  regem  ibi  supradicti  magnates,  in  lascivo 
atis  apparatu  militari,  petierunt  qtiasdam  libertates  et  leges  regis  Eadwardi  cum 
aliis  libertatibus,  sibi  et  regno  Angliae  et  ecclesiae  Anglfcanae  concessis,  confirmari, 
proat  in  carta  regis  Henrici  primi  et  legibus  praedictis  asscriptae  continentur  .  . 
Aodiens  autem  rex  .  .  postulabat  inducias  usque  ad  clausum  rascha.  Matt  Paris 
[Chron.  Maj.,  ed.  Luard,  ii.  584]. 

*  Fim  granted  Nov.  aist,  1214 ;  re-issued  Jan.  axst  following. 
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answer  from  the  King,  marched  under  the  leadership  of  Robert  Fitz- 
Walter, '  Marshal  of  the  army  of  God  and  of  the  Holy  Church  in 
England,'  to  Brackley,  in  Northamptonshire.  Here  the  King  sent  to 
ask  their  demands,  but  when  these  were  submitted  to  him,  peremptorily 
refused  to  grant  them.  The  Barons  now  continued  their  march  to 
London,  which  they  entered  on  the  24th  May,  amidst  the  acclamations 
of  the  citizens.  The  support  of  the  Londoners  seems  to  have  decided 
the  contest.  The  small,  but  by  no  means  unimportant,  section  of  the 
baronage,  which  had  hitherto  remained  faithful  to  the  King,  now  went 
over  to  the  confederacy,  and  with  them  most  of  the  officials  of  the 
Curia  Regis  and  Exchequer  and  even  of  the  King's  household.^ 

Deserted  by  all  but  a  few  personal  adherents,  chiefly  of  foreign 
extraction,  and  utterly  incapable  of  further  resistance,  John  accepted 
the  articles  of  the  Barons,  which  were  embodied  in  the  Great  Charter 
at  Runnymede,  on  the  15th  of  June,  12 15.' 


Clause  t. 
Liberties  of 
the  Chvrch. 


Analysis  and  Summary  of  the  Charter. 

Magna  Charta  contains,  in  addition  to  the  preamble,  sixty-three 
clauses  inserted  without  much  regard  to  orderly  arrangement  Its 
chief  provisions  may  be  conveniently  g^uped  and  summarised  as 
follows  : 

Commencing  with  the  declaration  that  the  Church  of  England  shall 

The  following  text  of  John's  Charter  in  the  original  Latin  accords 
with  the  copy  in  Stubbs*  Select  Charters  (pp.  288-297),  except  that 
the  clauses  and  sentences  omitted  in  Henry  III.*s  re-issues  have  been 
placed  within  brackets. 

[Johannes  Dei  gratia  Rex  Angliae,  Dominus  Hyberniae,  Dux  Nor* 
xnanniae  et  Aquitanniae,  Comes  Andegaviae,  archiepiscopis,  episcopis, 
abbatibos,  comitibns,  tMironibus,  justidariis,  forestariis,  vicecomidbos, 
praepositis,  ministris  et  omnibus  ballivis  et  fidelibus  suis  salatem.  Sdatis 
nos  mtuitu  Dei  et  pro  salute  animae  nostrae  et  omniom  antecessonun  et 
haeredum  nostrorum,  ad  honorem  Dei  et  exaltationem  sanctae  ecclesiae, 
et  euiendationem  regni  nostri,  per  consilium  venerabilium  patrum  nostro- 
rum, Stephani  Cantuariensis  archiepiscopi  totius  Angliae  primatis  et 
sanctae  Komanae  ecclesiae  cardinalis,  Htnrici  Dublinensis  archiepiscopi, 
WilUlmi  Londoniensis,  Petri  IVintomensis^  Joscelini  Bathoniensis  et  Glas- 
tonitnsisy  Hugonis  LincolniensiSf  fValteri  Hygomensis,  WilUlmi  Cevem^ 

>  Blackstone,  Introduction  to  the  Charters. 

*  [The  Law  Books  of  Bracton,  Britton  and  Fleta.  hardly  refer  to  it  It  was 
reserved  to  the  jurisprudence  of  much  later  days  to  take  especial  cognisance  of  the 
text  of  this  famous  document  Cf.  Treatises  of  Blackstone,  "  The  Great  Charter," 
Oxf.  1759 ;  Coke  (Inst.  ii.  pp.  z-78)  ;  Stubbs.  Select  Charters,  p.  289. — £0.] 
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be  free  ('quod  Anglicana  ecdesia  libera  sit')  with  all  her  rights  and 
liberties  inviolate,  and  expressly  confirming  the  freedom  of  election 
which  he  had  already  granted  by  separate  charter,  John  grants  to  all  the 
freemen  of  the  kingdom  ('  words/  remarks  Sir  Edward  Coke,  '  which 
extend  also  to  villeins,  for  they  are  accounted  free  against  all  men, 
saving  against  the  lords '}  the  underwritten  liberties  : 

I. — Feudal  ObligcUions, 

3,  3.  The  heir  (if  of  age)  shall  pay  only  *the  ancient  relief — ^viz.,  in  RtU^u  . 
the  case  of  an  earl  or  baron,  100/. ;  of  a  knight,  looj. ;  of  one  holding 

less  than  a  knight's  fee,  less  in  proportion.  A  minor,  who  is  in  ward, 
shall  have  his  inheritance,  on  coming  of  age,  without  relief  or  fine. 

By  the  charter  of  Henry  I.  relieis  were  to  be  '  justa  et  legitima.'    The 
sum  is  now  defined.     (Supra^  pp.  50,  63,  64.) 

4,  5.  Guardians  shall  take  only  reasonable  fruits  and  profits,  without  Wardtkift, 
destruction  or  waste  ;  and  shall  keep  up  the  estate  in  proper  condition 
during  the  wardship. 

By  Henry  I.'s  charter,  the  widow  or  next  of  kin  was  to  be  the  guardian. 
The  Assize  of  Northampton  (1176),  directed  that  the  lord  of  the  fee 
should  have  the  wardship.  Magna  Charta  remedies  the  abuses  of  ward- 
ship.    {Supra^  pp.  50,  63.) 

tremsis^  et  BenedUti  Roffensis  episcoporum ;  magistri  Pandulfi  domini 
papae  sobdiaconi  et  famuiaris,  fratris  Eytnerici  magistri  militiae  tcmpli  in 
Anglia ;  et  nobilium  virorum,  WilUlmi  Afariscalli  comitis  Penbrok^  IVil- 
Uimi  comitis  Saresf-eriae,  WiUelmi  comitis  Warenni<Uy  WilUlmi  comitis 
Arundellicu^  Alani  de  Gahveya  constabularii  Scottiae,  Warini  filii 
Geroldi,  Petri  filii  Hereberti,  Huberti  de  Burgo  senescalli  Pictaviaet 
Sugonis  de  NeviUa^  Mathei  filii  Herebertiy  Tkomae  Basset,  Afani  Basset^ 
PkiKpfi  de  Albiniaco^  Roberti  de  Roppelay^Johannis  Mariscalli^Johanms 
JUU  NugoniSf  et  aliomm  fidelium  nostromm.] 

t.  In  primis  concessisse  Deo  et  hac  praesenti  carta  nostra  confirmasse,  pro 
nobis  et  naeredibus  nostris  in  perpetuum,  quod  Anglicana  ecclesia  libera  sit,  et 
habeat  jura  soa  Integra,  et  lib^ates  soas  illaesas ;  [et  ita  volumns  observari  ; 
quod  apparet  ex  eo  qnod  libertatem  electionum,  qaae  maxima  et  magis  neces- 
nria  repntatnr  ecclesiae  Anglicanae,  mera  et  spontanea  voluntate,  ante  dis- 
cordiam  inter  nos  et  barones  nostros  motam,  concessimus  et  carta  nostra 
oonfirmavimus.  et  earn  optinuimns  a  domino  papa  Innocentio  tertio  confirmari  ; 
qnam  et  nos  observabimus  et  ab  haeredibos  nostris  in  perpetuum  bona  fide 
volnmus  observari.]  Concessimtis  etiam  omnibos  liberis  hominibus  regni 
nostri,  pro  nobis  et  haeredibus  nostris  in  perpetunm,  omnes  libertates  sub' 
acriptas,  habendas  et  tenendas,  eis  et  haereoibus  suis,  de  nobis  et  haeredibus 
nostris. 

X  Si  quis  comitum  vel  baronom  nostrornm,  sive  aliomm  tenentium  de  nobis 
in  capite  per  servitinm  militare,  mortuas  fuerit,  et  cum  decesserit  haeres  suus 
plenae  tetatis  faerit  et  relevium  debeat,  habeat  haereditatem  suam  per  and- 
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Mmrriagt.        5,  Heirs  shall  be  married  without  disparagement,  their  near  blood 
relations  having  notice  beforehand. 

Henry  I.'s  charter  bound  the  King  to  consult  his  baronage  as  to  the 
marriage  of  heiresses.  In  the  Articles  of  the  Barons  '  haeredes '  were  to 
be  married  *per  consilium  propinqnorum  de  consanguinitate  sua.'  In  the 
Charter  itself  this  is  softened  dovm  to  barely  giving  >/«/iW  to  thereladons ; 
and  even  this  requirement  was  omitted  in  Henry  III.  's  re-issues.  By  a 
strained  construction,  the  word  '  haeredes '  was  held  to  include  male  as 
well  as  female  heirs.     {Supra^  pp.  50,  51,  65.) 

ffW^flM.  7j  8.  A  widow  shall  receive  freely,  within  forty  days  of  her  husband's 

death,  her  dowry  and  inheritance  ;  and  shall  have  her  quarantine 
(forty  days'  residence)  in  the  family  mansion.  She  shall  not  be  forced 
to  re-marry ;  but  if  she  wish  to  do  so,  must  obtain  the  lord's  consent 

The  King  and  other  feudal  lords  sometimes  forced  the  widows  of  their 
tenants  to  re-marry  in  order  to  gain  the  fine  payable  for  consenting  to  the 
marriage.     This  abuse  is  here  forbidden. 

quum  relevium ;  scilicet  haeres  vel  haeredes  comitis,  de  baronia  comitis  integra 
per  centum  Libras ;  haeres  vel  haeredes  militis,  de  feodo  militis  integro  per 
centum  solidos  ad  plus ;  et  qui  minus  debuerit  minus  det  secundum  antiquam 
consuetudinem  feodorum. 

3.  Si  autem  haeres  alicujus  talium  fuerit  infra  aetatem  et  fuerit  in  custodia, 
cum  ad  aetatem  pervenerit,  habeat  haereditatem  suam  sine  relevio  et  sine  fine. 

4.  Gustos  terrae  hujusmodi  haeredis  qui  infra  aetatem  fuerit,  non  capiat  de 
terra  haeredis  nisi  rationabiles  exitus,  et  rationabiles  consuetudines,  et  ration- 
abilia  servitia,  et  hoc  sine  destructione  et  vasto  hominum  vel  rerum  ;  et  si  nos 
commiserimus  custodiam  alicujus  talis  terrae  vicecomiti  vel  alicui  alii  qui  de 
exitibus  illius  nobis  respondere  debeat,  et  ille  destructionem  de  custodia  lecerit 
vel  vastum,  nos  ab  illo  capiemus  emendam,  et  terra  committatar  duobus 
legalibus  et  discretis  hominibus  de  feodo  illo,  qui  de  exitibus  respondeant 
nobis  vel  ei  cui  eos  assignaverimus  ;  et  si  dederimus  vel  vendiderimus  alicui 
custodiam  alicujus  talis  terrae,  et  ille  destructionem  inde  fecerit  vel  vastum, 
amittat  ipsam  custodiam,  et  tradatur  duobus  legalibus  et  discretis  hominibus  de 
feodo  illo  qui  similiter  nobis  respondeant  sicut  praedictum  est.     ^ 

5.  Gustos  autem,  quamdiu  custodiam  terrae  habuerit,  sustentet  domos,  parcos, 
vivaria,  stagna,  molendina,  et  cetera,  ad  terram  iilam  pertinentia,  de  exitibus 
terrae  ejusdem  ;  et  reddat  haeredi,  cum  ad  plenam  aetatem  pervenerit,  terram 
suam  totam  instauratam  de  carrucis  et  wainnagiis  secundum  quod  tempus 
wainnagii  exiget  et  exitus  terrae  rationabiliter  poterunt  sustinere. 

6.  Haeredes  maritentur  absque  disparagatione,  [ita  tamen  quod,  antequam 
contrahatur  matrimonium,  ostendatur  propinquis  de  consanguinitate  ipsius 
haeredis.] 

7.  Vidua  post  mortem  marili  sui  statim  et  sine  difficultate  habeat  maritaginm 
et  haereditatem  suam,  nee  aliquid  det  pro  dote  sua,  vel  pro  maritagio  suo,  vel 
haereditate  sua  quam  haereditatem  maritus  suus  et  ipsa  tenuerint  die  obitus 
ipsius  mariti,  et  maneat  in  domo  mariti  sui  per  quadraginta  dies  post  mortem 
ipsius  infra  quos  assignetur  ei  dos  sua. 

8.  Nulla  vidua  distringatur  ad  se  maritandum  dum  voluerit  vivere  sine 
marito,  ita  tamen  quod  securitatem  &ciat  quod  se  non  maritabit  sine  assensu 
nostro,  si  de  nobis  tenuerit,  vel  sine  assensu  domini  sui  de  quo  tenuerit,  si  de 
alio  tenuerit. 


IVO  Magna  Charia.    '  95 

15.  The  King  shall  not  empower  mesne  lords  to  exact  other  than  ^*^^/ 
the  three  ordinary  aids — to  ransom  the  lord's  person,  to  knight  his 
eldest  son,  and  once  to  marry  his  eldest  daughter, — and  these  of 
reasonable  amount. 

16.  No  one  shall  be  compelled  to  render  more  than  the  due  service  s^rmUt. 
for  a  knight's  fee  or  other  free  tenement. 

29.  No  knight  shall  be  compelled  to  pay  for  castle-guard,  if  he  be  CasiU- 
willing  to  perform  the  service  in  person,  or  (on  reasonable  excuse)  by  '*•'*'• 
a  proper  deputy  ;  and  whilst  on  service  in  the  army,  he  shall  be  free 
from  the  duty  of  castle-guard. 

32.  The  King  shall  not  hold  the  lands  of  convicted  felons  except  for  LoMdj  0/ 
a  year  and  a  day,  at  the  expiration  of  which  time  the  lands  shall  be 
given  up  to  the  lords  of  the  fees. 

By  the  CommoD  Law,  the  lands  of  a  person  attaiDted  of  treason  were 
forfeited  to  the  Crown  ;  but  on  attainder  of  petit-treason  or  felony,  they 
escheated  to  the  immediate  lord,  subject,  however,  in  this  case,  to  the 
Kings  right  to  hold  them  for  a  year  and  a  day.  (2  Hawkins,  Pleas  of 
the  Crown,  c  49,  ss.  i,  2.)  By  the  54th  George  III.  c.  145,  the  for- 
feiture was  limited,  (except  in  the  cases  of  treason,  petit-treason,  or 
murder,)  to  the  life  interest  of  the  offender :  but  the  personal  property  of 
all  felons  continued  liable  to  be  forfeited  to  the  Crown  down  to  1870.  In 
former  times  attainder  also  worked  *  corruption  of  blood,'  the  effect  of 
which  was  to  prevent  any  inheritance  being  claimed  from  or  thnmgh  the 
attainted  person.  This  harsh  law  was  considerably  mitigated  by  the  54th 
George  III.  c.  145,  and  other  statutes,  and  finally  bv  the  33rd  &  34th 
Vict.  c.  23,  passed  in  1870,  it  was  enacted  that  (with  the  single  exception 
of  forfeiture  consequent  upon  outlawry)  *  no  confession,  verdict,  inquest, 
conviction  or  judgment  of  or  for  treason,  or  felony,  or  felo-de-se,  shall 
cause  any  attainder,  or  corruption  of  blood,  or  any  forfeiture  or  escheat.' 

9l  Nee  nos  nee  ballivi  nostri  seisiemus  terram  aliquam  nee  redditum  pro 
debito  aliqno,  quamdiu  catalla  debitoris  sufHciunt  ad  debitum  reddendum ; 
nee  plcggii  ipsius  debitoris  distrin^ntur  quamdiu  ipse  capitalis  debitor  sufficit 
ad  solutionem  debit! ;  et  si  capitalis  debitor  defecerit  in  soludone  debiti,  non 
habensuDdesolvat,pleggiirespondeantdedebiio;  et,  sivoluerint,  habeant  terras 
et  redditus  debitoris  donee  sit  eis  satisfactum  de  debito  quod  ante  pro  eosolverint, 
nisi  capitalis  debitor  monstraverit  se  esse  quietum  inde  versus  eosdem  pleggios. 

[10.  Si  quis  mutuo  ceperit  aliquid  a  Judaeis,  plus  vel  minus,  et  moriatur 
anteqoam  debitum  iUum  solvatur,  debitum  non  usuret  quamdiu  haeres  fuerit 
infra  aetatem,  de  qnocumque  teneat  ;  et  si  debitum  illud  incident  in  manus 
nostras,  nos  non  capiemus  nisi  catallum  contentum  in  carta.] 

[11.  £t  si  quis  moriatur,  et  debitum  debeat  Judaeis,  uxor  ejus  habeat  dotem 
soam,  et  nihil  reddat  de  debito  iUo  ;  et  si  liberi  ipsius  defuncti  qui  fuerint  infra 
aetatem  remanserint,  provideantur  eis  necessaria  secundum  tenementum  quod 
fuerit  defuncti,  et  de  residuo  solvatur  debitum,  salvo  senritio  dominorum ; 
stmili  modo  fiat  de  debitis  quae  debentur  aliis  quam  Judaeis.] 

[12.  Nullum  scutaetum  vel  anxilium  ponatur  in  regno  nostro  nisi  per  com* 
mnne  oonsilium  regni  nostri,  nisi  ad  corpus  nostrum  redimendum,  et  primo- 
genitam  filium  nostrum  militem  faciendum,  et  ad  filiam  nostram  primogenitam 
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225J^<     37.  The  King  shall  not  have  the  wardship  of  land  held  in  chivahy 
mtsm*  lords,  of  a  mesne  lord,  by  reason  of  the  sub-tenant  also  holding  other  land  of 
the  King,  either  in  fee-farm,  socage,  burgage,  or  petit-serjeanty ;  nor 
the  wardship  of  such  fee-farm  unless  it  owe  military  service. 

For  an  explanation  of  these  feudal  tenures  see  supra^  pp.  48,  54. 

EseMtaud  43.  The  tenants  of  baronies  escheated  to  the  Crown  shall  only  pay 
the  same  relief  and  perform  the  same  services  as  if  the  lands  were 
still  held  of  a  mesne  lord. 

Abhtyt^         46.  Barons  who  have  founded  abbeys  shall  have  the  custody  of 

^ZaSLti^iu  them  when  vacant. 

The  Constitutional  importance  of  these  remedial  provisions,  grouped 
under  the  head  of  *  Feudal  Obligations,'  consists  in  the  evidence  which 
they  afford  of  the  vexatious  and  increasingly  onerous  character  of  the 
exactions  of  the  feudal  monarchy  of  the  Norman  and  early  Angevin 
Kings. 

II. — Administration  of  Law  and  Justice, 

Cpmmtan  17.  Common  Plcas  shall  not  follow  the  King's  court,  but  be  held  in 

some  certain  place. 

The  intent  of  this  clause  was  that  suitors  might  always  have  a  fixed 
and  settled  court  to  resort  to,  instead  of  being  subjected,  as  formerly,  to 
the  great  expense  and  inconvenience  of  following  the  king  in  his  progresses 
through  the  kingdom. 

semel  maritandam,  et  ad  haec  non  fiat  nisi  rationabile  auxillum  :  stmili  modo 
fiat  de  auxiliis  de  civitate  Londoniarum.] 

13.  Et  civitas  Londoniarum  habeat  omnes  antiquas  libertates  et  liberas  con- 
suetudines  suas  [tarn  per  terras  quam  per  acjuas].  Praeterea  volumus  et 
concedimus  quod  omnes  aliae  civitates,  et  burgi,  et  villae,  et  portus,  habeant 
omnes  libertates  et  liberas  consuetudines  suas. 

[14.  Et  ad  habendum  commune  consilium  regni,  de  auxilio  assidendo  aliter 
quam  in  tribus  casibus  praedictis,  vel  de  scutap:io  assidendo,  summoneri 
faciemus  archiejpiscopos,  episcopos,  abbates,  comites,  et  majores  barones, 
sigillatum  per  htteras  nostras;  et  praeterea  fademus  summoneri  in  general!, 
per  vicecomites  et  balUvos  nostros,  omnes  illos  c^ui  de  nobis  tenent  in  capite ; 
ad  certum  diem,  scilicet  ad  terminum  cjuadraginta  dienim  ad  minus,  et  ad 
certum  locum ;  et  in  omnibus  Ittteris  illius  summonitionis  causam  snmmoni- 
tionis  exprimemus  :  et  sic  facta  summonitione  negotium  ad  diem  assignatum 
procedat  secundum  consilium  illorum  qui  praesentes  fucrint,  qnamvis  non 
omnes  summoniti  venerint.] 

[15.  Nos  non  concedemus  de  cetero  alicui  quod  capiat  auxilium  de  liberis 
hominibus  suis,  nisi  ad  corpus  suum  rcdimendum  et  ad  faciendum  primogenitum 
filium  suum  militem,  et  ad  piimogenitam  filiam  snam  semel  maritandam,  et  ad 
haec  non  fiat  nisi  rationabile  auxiUum.] 

16.  NuUus  distringatur  ad  faciendum  majus  servitium  de  feodo  militis,  nee 
de  alio  libero  tenemento,  quam  inde  debetur. 

17.  Communia  placita  non  sequantur  curiam  nostram  sed  teneantur  inaliquo 
loco  certo. 
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18,  iql  The  reco^itions  of  Novel  dissetstn,  Mort  tt ancestor ^  AtsiMtt. 
and  Darrein  freseniment  shall  only  be  held  in  the  court  of  the  county 
where  the  lands  in  question  lie.  The  King,  or  in  his  absence  the 
Chief  Justice,  shall  send  two  justices  into  each  county  four  times  a 
year,  who,  with  four  knights  to  be  chosen  by  the  county  court,  shall 
hold  such  assizes.  If  all  the  matters  cannot  be  determined  on  the  day 
appointed  for  each  county,  a  sufficient  number  of  knights  and  free- 
holders present  at  the  assizes  shall  stay  to  decide  them. 

20.  A  freeman  shall  only  be  amerced,  for  a  small  offence  after  the  Amtrw 
manner  of  the  offence,  for  a  great  crime  according  to  the  heinousness 

of  it,  saving  to  him  his  contenement ;  and,  after  the  same  manner,  a 
merchant  saving  his  merchandise,  and  a  villein  saving  his  wainage  ; 
the  amercements  in  all  cases  to  be  assessed  by  the  oath  of  honest  men 
of  the  neighbourhood. 

21.  Earls  and  barons  shall  not  be  amerced  but  by  their  peers,  and 
according  to  the  degree  of  the  offence. 

23.  No  clerk  shall  be  amerced  for  his  lay  tenement  except  according 
to  the  proportions  aforesaid,  and  not  according  to  the  value  of  his 
ecclesiastical  benefice. 

These  clauses  (20,  21,  22)  were  primarily  intended  as  a  safeguard  against 
the  tyrsumical  extordons,  under  the  name  of  amercements  and  fines,  with 
which  John  had  oppressed  his  people.  At  the  same  time  they  inculcate 
the  general  principle  that  punishments  ought  to  be  proportioned  to  the 
offence,  and  assert  the  right  of  all  men,  from  the  baron  to  the  villein,  to 
the  Judicium  Parium.  The  term  '  amercement '  is  derived  [through] 
the  [old]  French  \amercier,  from  the  Low  Lat.  amerciare,  both  meaning 
to  fine],  and  signified  the  pecuniary  mulct  laid  upon  an  individual  who  had 

18.  Recognitiones  de  nova  dissabina,  de  moite  antecessoris,  et  de  ultima 
praesentatione,  non  capiantur  nisi  in  suis  comitadbus  et  hoc  modo  ;  nos,  yel 
a  extra  regnum  fuerimus,  capitalisjusticiariusnoster,  mittemus  duos  justiciarios 
pCT  unamqaemque  comitatum  per  quatuor  vices  in  anno,  (^ui,  cum  quatuor 
milidbus  cujuslibet  comitatus  elect  is  per  comitatum,  capiant  m  oomitatu  et  in 
die  et  loco  comitatus  assisas  praedictas. 

19.  Et  si  in  die  comitatus  assisae  praedictae  capi  non  possint,  tot  milites  et 
libere  tenentes  remaneant  de  illis  qui  interfiierint  comitatul  die  illo,  per  quos 
poKint  jiidida  suffidenter  fieri,  secundum  quod  negodum  fuerit  majus  vel 


30.  Liber  homo  non  amcrdetur  pro  parvo  delicto,  nisi  secundum  modum 
defied ;  et  pro  magno  delicto  ameraetur  secundum  magnitudinem  delicti,  salvo 
oontenemento  kuo  ;  et  mercator  eodem  modo  salva  mercandisasua ;  et  vilhmus 
eodem  modo  amercietur  salvo  wainnagio  suo,  si  indderint  in  misericordiam 
Bostmm  ;  et  nulla  praedictarum  misericoidiaxum  ponatur,  nisi  per  sacramen- 
tnm  probomm  hominum  de  visneto. 

21.  Comites  et  barones  non  amerdentur  msi  per  pares  suos,  et  non  nisi 
secundum  modum  delicti. 

22.  Nullus  clericus  amerdetur  [de  lalco  tenemento  suo],   nisi  secundum 
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offended  the  King.'  '  Contenement '  signifies  that  Ti^ich  is  indsspenstblt 
for  a  man's  support  and  maintenance,  according  to  his  rank  or  occupation, 
as  the  armour  of  a  soldier,  the  books  of  a  scholar.  Thus  in  Glanvill 
(L  ix.  c.  8.)  the  mesne  lord  is  to  demand  reliefs  from  his  sub-tenants 
'  secundum  facultates,  ne  nimis  gravari  inde  videantur  vel  suum  conUme" 
mentum  amittere.'  '  Wainage,*  (the  wagon  or  wain,  and  other  implements 
of  husbandry,)  was  the  contenement  of  the  villein  or  husbandman.  At 
the  present  day  the  tools  (contenement)  of  a  workman  cannot  be  taken  on 
a  distress  of  rent 

''tmiy  **'     24.  No  sheriff,  constable,  coroner,  or  bailiff  of  the  King  shall  hold 
""'^        pleas  of  the  Crown.* 

This  clause  is  important  as  markin?  an  era  in  the  history  of  our  Criminal 
judicature.  It  secured  the  trial  of  all  serious  crimes  before  the  King's 
Justices,  men  of  learning  and  experience  in  the  law.  Its  practiotl  effect 
was  to  take  away  from  the  County  Court  and  the  other  inferior  local 
tribunals,  the  jurisdiction  of  nearly  all  Criminal  matters.  This  important 
judicial  reform  was  not  a  sudden  act,  but  the  result  of  a  gradual  proce». 
In  the  '  Assize  of  Clarendon,'  a.  d.  1166,  the  Itinerant  Justices  and  the 

moduin  aliorum  praedictorum,  et  non  secundum  quantitatem   benefidi   sui 
ecclesiasticL 

23.  Nee  rilla  nee  homo  distringatur  facere  pontes  ad  riparias,  nisi  qui  ab 
antiquo  et  de  jure  facere  debent. 

24.  NuUus  vicecomes.  constabularius,  coronatores,  vel  alii  ballivi  nostri, 
teneant  placita  coronae  nostrae. 

[25.  Omnes  comitatus,  hundredi,  wapentakii,  et  trethingii,  sint  ad  antiqaas 
firmas  absque  ullo  incremento,  exceptis  dominicis  maneriis  nostris.] 

26.  Si  aliquis  tenens  de  nobis  laicum  feodum  moriatur,  -et  vicecomes  vel 
ballivus  noster  ostendat  litteras  nostras  patentes  de  summonitione  nostra  de 
debito  quod  defixnctus  nobis  debuit,  liceat  vicecomiti  vel  ballivo  nostro 
attachiare  et  inbreviare  catalla  defuncti  inventa  in  laico  feodo,  ad  valentiam 
illius  debiti,  per  visum  lesalium  hominum,  ita  tamen  quod  nihil  inde  amoveatur, 
donee  persolvatur  nobis  aebitum  quod  clarum  fuerit ;  et  residuum  relinquatur 
executoribus  ad  faciendum  testamentum  defuncti ;  et  si  nihD  nobis  debeatur 
ab  ipso,  omnia  catalla  cedant  defuncto  salvis  nxori  ipsins  et  pueris  ration- 
abiUbus  partibus  suis. 

^  [I  have  here  amended,  in  accordance  with  Skeat's  Eiymokffical  Dictionary, 
1883,  s,  V.  amerce,  the  erroneous  etymology  and  explanation  of  this  term,  given  in 
previous  editions  as  being  the  current  legal  etjrmology  and  explanation. — C.  | 

»  [With  regard  to  Pleas  of  the  Crown,  Bigdow,  Hist,  of  Proudure  in  Eng.,  p. 
345.  that  the  term  placita  corona  was  '  not  yet  used  in  the  sense  now  atuched  to  it 
It  simply  meant  business  of  concern  to  the  Crown,  reported  to  the  Eyre  by  the 
jurors  as  having  transpired  in  the  particular  district  since  the  last  visiution  or 
report  The  "  pleas  or  the  Crown"  in  the  modem  sense  (i.t,,  common  criminal 
prosecutions)  appear  to  have  been  tried  mostly  in  the  popular  courts,  before  the 
coming  of  the  Eyre,  at  least  in  the  time  of  the  Rotuli  Curiae  Regis  (1x94—1199 ) ; 
and  considered  merely  as  prosecutions  of  crime,  these  were  not  "placita  coronae" 
at  all'  To  the  same  effect,  Maiiland,  Pleas o/thi  Crown,  Glouc,  5  Hen,  III,,  Int- 
p.  xxvi. — C.J  [Gneist.  Hist.  Engl.  Const,  p.  247,  remarks  on  this  clause  :  ^'  It  is 
manifest  again  from  this,  how  popular  the  centralisation  of  justice  at  the  expense  of 
the  county  and  town  bailiffs  had  become." — Ed.] 
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Sberifi  are  directed  to  share  the  office  of  Judge  between  them.^  A  further 
step  was  taken  in  I194,  when  it  was  ordered  that  no  Sheriff  shoald  be  a 
Tnstice  in  his  own  county.'  Magna  Charta  deprived  sherifis  and  other 
local  oflkers  of  all  jurisdiction  over  pleas  of  the  Crown.  *  Pleas  of  the 
Crown '  are  Criminal  prosecutions  carried  on  in  the  name  of  the  sovereign, 
'who  is  supposed  hj  the  law,'  remarks  Blackstone,  'to  be  the  person  ' 
injured  bj  every  infraction  of  the  public  rights  of  the  conmiunity.'  The 
word  '  constables  *  meant  castellans,  or  constables  of  castles,  of  which  in 
the  time  of  Henry  II.,  there  were  upwards  of  eleven  hundred  in  England. 
These  constables  possessed  considerable  power,  and  within  the  precincts 
otf  the  manors  upon  which  their  castles  were  built,  held  trials  of  criminal 
charges,  as  the  sberifb  did  within  their  respective  counties.  In  manors 
not  having  a  castle,  the  criminal  and  dvil  jurisdiction  of  the  lords  was 
exercised  by  the  stewards  or  bailifis.  The  convenience  of  secure  prisons 
afforded  by  these  private  castles  caused  prisoners  charged  with  crimes  in 
the  counties  to  be  frequently  committed  to  the  custody  of  the  constables, 
who  too  often  abused  their  trust.  Nearly  two  hundred  years  after  the 
great  Charter,  a  statute  (5th  Henry  IV.  c  10)  directed  justices  of  the 
peace  to  imprison  in  the  common  gaol,  '  because  that  divers  constables  of 
castles  within  the  realm  of  England  be  assigned  to  be  justices  of  the  peace 
by  commission  from  our  lord  the  King,  and  by  colour  of  the  said  commis* 
Sion  they  take  people  to  whom  they  Ixnu*  ill-will  and  imprison  them  within 
the  said  castles  till  they  have  made  fine  and  ransom  with  the  said  con- 
stables for  their  deliverance.'  The  depriving  of  such  men  of  the  power  to 
try  prisoners  was  a  great  boon  to  the  people. 

[27.  Si  aliquis  liber  homo  intestatus  decesserit,  catalla  sua  per  manus  pro- 
ptocporam  parentum  et  amicorum  suoram,  per  visum  ecclesiae  distribuantur, 
salvis  onicuique  debitis  quae  defnnctus  ei  debebat  ] 

28w  NuUos  constabttlarius,  vei  alius  ballivus  noster,  capiat  blada  vel  alia 
catalla  alicnjus,  nisi  statim  inde  reddat  denarios  aut  respectum  inde  habere 
posBt  de  volnntate  venditoris. 

29.  NuUus  constabularius  distringat  aliquem  militem  ad  dandum  denarios 
pro  cnstodia  castri,  si  facere  voluerit  custodiam  illam  in  propria  persona  sua, 
vd  per  alium  probum  hominem,  si  ipse  eam  facere  non  possit  propter  ration- 
abUem  cansam ;  et  si  nos  duxerimus  vel  miserimus  eum  in  exercitum,  erit 
quietos  de  custodia,  secundum  quantitatem  temporis  quo  per  nos  fuerit  in 


5a  Nollns  vicecomes,  vel  ballivus  noster,  vel  aliquis  alius,  capiat  equos  vel 
caretas  alicujus  liberi  hominis  pro  cariagio  fadendo,  nisi  de  voluntate  ipsius 
Uberi  hominis. 

31.  Nee  nos  necballivi  nostri  capiemns  alienum  boscum  ad  castra,  vel  alia 
agenda  nostra,  nisi  per  voluntatem  ip&ius  cujus  boscus  ille  fuerit.  * 

32.  Not  non  teneoimus  terras  illorum  qui  convicti  fuerint  de  felonia,  nisi  per 
umm  annum  et  unum  diem,  et  tunc  reddantur  terrae  dominis  feodorum. 

33.  Oonnes  kydelli  de  cetero  deponantur  penltus  de  Thamisia  et  de  Mede- 
waye,  et  per  totam  Angliam,  nisi  per  costeram  maris. 

*  Et  hoc  inquirant  Jnstitise  coram  se,  et  vicecomites  coram  se.  Assize  of 
Qarendon*  c.  i.    (Select  Chart.  137.) 

■  Forma  prooedendi  in  placitis  Coronse  Regis,  c.  ax.  Hoveden,  ill.  269—067. 
(Select  Chart.  253.) 
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^^*¥  .        34-  1*he  writ  called  Prctecipe  shall  not  in  future  be  issued  so  as  to 
cm!^f*  *^  cause  a  freeman  to  lose  his  court. 

This  seems  to  be  a  concession  to  the  old  feudal  party.  ^  Its  object  was 
to  protect  the  local  jurisdiction  ot  the  Courts  baron.  The  tenant  of  a 
mesne  lord,  if  disseised  of  his  land  was  obliged  to  sue  for  its  recovery,  in 
the  first  instance,  in  the  court  baron  of  his  immediate  lord.  The  writ  of 
traecipt  in  eapite  was  the  process  by  which  such  causes  were  called  up 
into  the  King's  court. 

Hj^f'iiA       3^'  '^^*  ^"^^  ®^  inquest  of  life  or  limb  shall  be  given  gratis^  and  not 
denied. 

The  object  of  this  clause  was  to  prevent  the  long  imprisonment  of  a 
person  chareed  with  a  crime  without  examining  into  his  guilt  or  innocence. 
The  writ  referred  to  was  that  '  De  odio  et  atid*  (analogous  to  that  of  Habeas 
Corpus),  and  was  the  only  means  by  which  a  person  imprisoned  on  a  charge 
of  homicide  could  procure  the  privilege,  in  certain  circumstances,  of  being 
released  on  bail  to  await  the  Iter  of  the  King's  Justices  (G^anvill,  lib.  ziv. 
c.  3).  The  writ  was  not,  however,  issuable  as  of  right,  but  only  as  a 
matter  of  Royal  favour  (ex  regiae  potestatis  beneficio).  Advantage  was 
talcen  of  this  circumstance  during  John's  reign  to  extort  large  sums  of 
money  for  the  privilege  (see  Bracton,  Vol.  II.,  Introduction  IxiL,  b^  Sir 
Travers  Twiss).  Magna  Charta  made  it  grantable  as  a  matter  of  n^ht, 
and  without  payment  Henceforth  it  became  one  of  the  greatest  secunties 
of  personal  hberty. 

34.  Breve  quod  vocatur  Praeeips  de  cetero  non  fiat  alicui  de  aliquo  tene- 
mento  unde  lioer  homo  amittere  possit  curiam  suam. 

35.  Una  mensura  vini  sit  per  totnm  regnum  nostrum,  et  una  mensura 
cervisiae,  et  una  mensura  bladi  scilicet  quarterium  Londoniense,  et  una  latitudo 
pannorum  tinctorum,  et  russettorum,  et  halbergettorum,  scilicet  duae  ulnae  infra 
listas  ;  de  ponderibus  autem  sit  ut  de  mensuris. 

36.  Nihil  detur  vel  capiatur  de  cetero  pro  brevi  inquisitionis  de  vita  vd 
membris,  sed  gratis  concedatur  et  non  negetur. 

37.  Si  aliquis  teneat  de  nobis  per  foMlifirmam,  vel  per  sokaginm,  vel  per 
burgagium,  et  de  alio  terram  teneat  per  servirium  militare,  nos  non  habemus 
custodiam  haeredis  nee  terrae  suae  auae  est  de  feodo  alterius,  occasione  illius 
feodifirmae,  vel  sokagii,  vel  burgagii ;  nee  habebimus  custodiam  iUius  feodi- 
firmae,  vel  sokagii,  vel  burgagii,  nisi  ipsa  feodifirma  debeat  servitium  militare. 
Nos  non  habebimus  custodiam  haeredis  vel  terrae  alicujus,  quam  tenet  de  alio 
per  servitium  militare,  occasione  alicujus  parvae  sergentenae  ^uam  tenet  de 
nobis  per  servitium  reddendi  nobis  cultellos,  vel  sasittas,  vel  hujusmodi. 

38.  Nullus  ballivus  ponat  de  cetero  idiquem  ad  legem  simplid  loquela  sua, 
sine  testibiis  fideiibus  ad  hoc  inducds. 

39  NULLUS  LIBK&  HOMO  CAPIATUR,  VEL  IMPftlSONETUR,  AUT  DIS- 
SAISIATUR,  AUT  UTLAGRTUR,    AUT    EXULITUR,    AUT    ALIQUO    MODO    DB- 

^  [The  reasons  for  this  clause  being  required  by  the  Baronage  are  forcibly  put  by 
Bigelow,  Hist,  of  Procedure  in  Enj^.,  p.  76.  'There  was  nothing  to  prevent  the 
king  from  drawing  into  his  court  all  the  causes  of  the  people  ;  and  on  one  pretext 
or  another  he  did  seriously  invade  the  jurisdiction  of  other  courts,  espedaUy  of  the 
Manorial  Courts.'— C] 
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58.  No  bafliff  for  the  future  shall  put  anyone  to  his  law  {cuL  legem)  ^^^^ 
upon  his  own  bare  saying,  without  credible  witnesses  to  prove  it 

The  meaning  of  this  clause  has  been  disputed.  By  'ad  legem/  may 
have  been  signified  the  ordeal^  to  which  reputed  criminals  were  not  to  be 
subjected  except  on  the  presentment  of  a  jury  of  the  Hundred  (Assize  of 
Clarendon,  in  1166  ;  Richard  I.'s  Articles  of  Visitation,  in  1194).  But 
the  ordeal  was  declared  unlawful  by  the  Lateran  Council  in  November, 
121 5,  and  this  clause  of  the  Charter  was  repeated  in  the  re-issue  of  9 
Hen.  III.  c.  28.  The  Mirror  ofjusiice  (a  compilation  of  the  reign  of 
Edward  II.  or  the  early  part  of  Edw.  III.)  explains  it,  *  that  no  justice, 
t  o  minister  of  the  King,  nor  other  of&cer  nor  bailiff,  have  power  to  make  a 
freeman  make  oath  without  the  King's  command,  nor  receive  any  plaint 
without  witnesses  present,  who  testily  the  plaint  to  be  true.'  Wager  of  law 
was  a  relic  of  the  old  English  trial  by  compurgators.  Before  a  man  couM 
be  put  to  his  law  or  his  oaih,  which  meant  the  same  thing,  the  accuser 
had  to  produce  his  witnesses,  a  practice  which  became  obsolete  in  the 
time  o(  Edward  III.,  when  the  names  of  the  fictitious  and  but  lately 
defunct  John  Doe  and  Richard  Roe,  the  common  pledgers  of  prosecution, 
make  their  appearance.  (See  Reeves*  His.  of  the  Common  Law,  ed. 
Finlason,  i.  283.) 

42.  In  future  anyone  may  leave  the  kingdom  and  return  at  will,  ^  Nt  tx§at 
unless  in  time  of  war,  when  he  may  be  restrained  '  for  some  short  rettraiuMd, 
space  for  the  common  good  of  the  kingdom.'     Prisoners,  outlaws,  and 
alien  enemies  are  excepted,  and  foreign  merchants  shall  be  dealt  with 
as  provided  in  the  41st  clause  {infra,  p.  112). 

This  clause  has  some  Ecclesiastical  interest,  as  it  removed  a  practical 
impediment  in  the  way  of  appeals  to  Rome.  It  was  among  the  clauses 
reserved  for  further  consideration  in  Henry  III.'s  first  re-is>ue  of  the 
Charter,  and  was  never  afterwards  restored.  The  Sovereign  still  retains 
the  prerogative  of  preventing  any  subject  from  quitting  the  realm,  by  the 

SraUATUR,   NEC  SUPER    LUM    IBIMUS,   NEC    SUPER    EUM    MITTEMUS,     NISI 
PER  LEGALE  JUDICIUM  PARIUM  SUORUM,   VEL  PER  LEGEM  TERRAE. 

4a   NOLU  VENDEMUS,   NULLI  NEGABIMUS,   AUT  DIFFEREMUS,    RECTUM 

Airr  jus'nciAM. 

41.  Omnes  mercatores  habeant  salvum  et  securum  exire  de  Anglia,  et  venire 
in  Angltam,  et  morari  et  ire  per  Angiiam,  tam  per  terram  quam  per  aquam, 
ad  emendum  et  vendendum,  sine  omnibus  malis  toltis,  per  antiquns  et  rectas 
consuetudines,  praeterquam  in  tempore  gwerrae,  et  si  sint  de  terra  contra  nos 
gwcrrina ;  et  si  tales  inveniantur  in  terra  nostra  in  principio  gwerrae,  attachi- 
entur  sine  dampno  corporum  et  rerum,  donee  sciatur  a  nobis  vel  capital! 
justidario  nostro  quomodo  mercatores  terrae  nostrae  tract  entur,  qui  tunc 
mvenientur  in  terra  contra  nos  gwerrina ;  et  si  nostri  salvi  sint  ibi,  alii  salvi 
sint  in  terra  nostra. 

[42.  Liceat  unicuique  de  cetc  ro  exire  de  regno  nostro,  et  redire,  salvo  et 
secure,  per  terram  et  per  aquam,  salva  fide  nostra,  nisi  tempore  gwerrae  per 
aliquod  oreve  tempus,  propter  communem  utilitatem  regni,  exceptis  imprisonatis 
et  utlagatis  secundum  lM;em  regni,  et  gente  de  terra  contra  nos  gwerrina,  et 
mercatoribtts  de  quibus  tot  sicut  praedictum  est.] 


^ 
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writ  ne  exeat  rtgno.  Sir  Edward  Coke  points  out  (3  Inst  ch.  84),  that 
although  by  the  Common  Law  every  one  had  liberty  to  go  abroad  when 
he  would,  unless  specially  enjoined  to  remain  at  home,  there  were  fofmerly 
certain  orders  of  men  under  a  continual  prohibition  from  quitting  the 
realm,  without  the  King's  previous  licence.  Peers  were  thus  prohibited^ 
because  they  were  the  councillors  of  the  Crown ;  knights,  because  thcj  were 
to  defend  the  kingdom  from  invasion  ;  all  ecclesiastics,  because  they  were 
confined  by  a  special  law  (Assize  of  Qarendon,  10  Hen.  II.),  on  account 
of  their  attachment  to  the  See  of  Rome ;  and  all  archers  and  artificers, 
lest  thev  should  instruct  foreigners  how  to  rival  the  manu£Ktarcs  of 
England.  In  1381  a  statute  (5  Ric  II.  c.  ii.)  prohibited  all  persons  what- 
ever from  going  abroad  without  licence,  except  only  the  loids  and  other 
great  men  of  the  realm,  true  and  notable  merchants,  and  the  King's 
soldiers.  This  was  not  repealed  till  the  4th  James  I.  c.  i.  In  his  reign, 
however,  various  Acts  were  passed  restraining,  as  a  particular  guard 
against  the  Papaqr,  the  sending,  without  licence,  any  children  out  of  the 
realm,  to  seminaries  beyond  sea,  or  for  any  cause  whatever,  as  well  as  an 
Act  (3  Jac.  I.  c.  4)  making  it  felony  for  any  person  leaving  the  realm  to 
serve  a  foreign  prince.  The  writ  m  exeat  is  now,  in  practice,  only  used 
to  prevent  a  party  to  an  action  in  respect  of  equitable  debts  and  claims 
from  withdrawing  his  person  and  property  from  the  jurisdiction  of  the 
Court. 

F^rtst  44-  Persons  dwelling  without  [the  limits  of  a]  forest  shall  not  in 

C0uru.         future  be  compelled  to  attend  the  King's  forest  courts  upon  common 

summons,  unless  they  be  impleaded  or  be  pledges  for  others  attached 

for  something  concerning  the  forest. 

Henry  II.,  in  the  Assize  of  Woodstock  (1184),  had  established  an  exact 
analogy  between  the  courts  of  the  Shire  and  those  of  the  Forest,  all  men 
being  required  to  attend  the  King's  forest  court,  which  exercised  supreme 
jurisdiction  over  all  woods  and  forests,  whether  part  of  the  Royal  demesne 
or  not.  He  appointed  Tustices  to  visit  the  Forests  at  the  same  time  and 
on  the  same  system  as  the  Justices  Itinerant.  Compulsory  attendance  at 
the  Forest  Courts,  which  was  regarded  as  a  great  grievance,  was  abolished 
by  this  clause  of  the  charter.  Other  remedial  provisions  were  added  in 
the  Carta  de  Foresti  of  Henry  III.  (1217). 

43.  Si  quis  tenuerit  de  aliqua  escaeta,  sicut  de  honore  Walingeford,  Not- 
ingeham,  Hononiae,  Lainkastriae,  vel  de  aliis  eskaetis,  quae  sunt  in  manu 
nostra,  et  sunt  baroniae,  et  obierit,  haeres  ejus  non  det  aliud  relevium,  nee 
faciat  nobis  aliud  servitium  quam  faceret  baroni  si  baronia  ilia  esset  in  manu 
baronis  :  et  nos  eodem  modo  earn  tenebimus  quo  baro  eam  tenuit. 

44.  Homines  qui  manent  extra  forestam  non  veniant  de  cetero  coram 
justiciariis  nostris  de  foresta  per  communes  summonitiones,  nisi  sint  in  pbeito^ 
vel  pleggii  alicujus  vel  aliquorum,  qui  attachiati  sint  pro  foresta. 

[45.  Nos  non  faciemus  justidarios,  constabularios,  vice-comites,  velballhros, 
nisi  de  talibus  qui  sciant  legem  regni  et  eam  bene  velint  observare.] 

46.  Omnes  barones  qui  fundaverunt  abbatias,  unde  habent  cartas  regum 
Angliae,  vel  antiquam  tenuram,  habeant  earum  custodiam  cum  vacaverint, 
sicut  habere  debent. 

47»  Omnes  forestae  quae  aforestatac  sunt  tempore  nostro  statim  deafforest* 
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45.  Justices,  constables,  sherifTs,  and  bailiffs  shall  only  be  appointed  {j^QJI^^ 
of '  such  as  know  the  law  and  mean  duly  to  observe  it'  tAt  law, 

54.  No  one  shall  be  taken  or  imprisoned  on  the  appeal  of  a  woman  Appeal  by  a 
except  for  the  death  of  her  husband.  ^t!So/her 

In  esses  of  death  by  murder  or  maoslanghter,  an  '  appeal '  of  felony 
was  allowed  to  he  broueht  by  certain  relations  only  of  the  deceased  ;  bv 
the  widow  for  the  deatn  of  her  husband,  or  by  the  heir  male  for  the  death 
of  his  ancestor.  The  word  '  appeal '  is  not  used  here  in  the  ordinary 
sense  of  a  complaint  to  a  higher  court  for  injustice  done  by  an  inferior 
one ;  but  signifies  an  accusation  or  challenge,  an  original  suit  by  one 
sobject  anunst  another,  rather  because  of  his  own  peculiar  damage  than 
for  an  oneoce  against  the  public  The  origin  oi  this  private  process 
for  the  punishment  of  public  crimes  was  doubdess  derived  from  the  old  days 
when  a  wergild  vras  payable  to  the  relatives  of  the  slain.  The  defendant 
in  an  appeal  had  the  right  of  trial  by  battel.  The  parties  were  obliged  to 
fight  in  their  own  persons,. except  the  appellant  were  a  woman,  a  priest, 
an  infant,  lame,  blind,  or  sixty  years  old,  in  any  of  which  cases  he  might 
*  counterplead  the  battel '  and  compel  the  defendant  to  put  himself  upon 
trial  by  his  country.  It  Mras  perhaps  because  the  appellee  lost  his  right 
of  defending  himself  by  combat  when  the  appellant  was  a  woman  that 
her  appeal  was  limited  to  the  death  of  her  husband.  If  the  appellee  were 
worsted  in  the  combat,  or  found  guilty,  he  suffered  the  same  judgment  as 
if  convicted  on  an  indictment :  but  the  Crown  had  no  power  to  pardon 
him,  because  an  'appeal'  was  a  private  suit.  (See  Glanvill,  lib.  4; 
Bcacton,  lib.  3;  Britton,  lib.  i. ;  Hawkins,  Pleas  of  Crown,  ii.  392.) 
From  the  date  of  the  statute  3  Hen.  VII.  c  i,  an  appeal  might  be  brought 
even  after  the  appellee  had  been  tried  and  acquitted  on  an  indictment. 
The  *  battel '  took  place  in  the  presence  of  the  Judges  of  the  Court  of 

entur,  et  ita  fiat  de  ripariis  quae  per  nos  tempore  nostro  positae  sunt  in 
defenso. 

[4&  Omnes  malae  consuetudines  de  forestis  et  warennis,  et  de  forestariis  et 
warennariis,  vicecomitibus  et  eorum  ministris,  ripariis  et  earum  custodibus, 
slatim  inquirantnr  in  qnoUbet  comitatu  per  duodecim  milites  juratos  de  eodem 
comitatu,  qui  debent  eligi  y^  probos  homines  ejusdem  comitatus,  et  infra 
quadraginta  dies  poet  inquisitionem  factam,  penitus,  ita  quod  nunquam  revo- 
centnr,  deleantur  per  eosdem,  ita  quod  nos  hoc  sdamus  prius,  vel  justiciarius 
ttoster,  si  in  AngUa  non  fiierimus.  J 

[49.  Omnes  obsides  et  cartas  statim  reddemus  quae  liberatae  fuerunt  nobis 
ab  Anglicis  in  securitatem  pads  vel  fidelis  servitii.  J 

[5a  Nos  amovebimus  penitus  de  balliis  parentes  Gtrardi  de  Athyes,  quod 
de  cetero  nnllam  habeant  balliam  in  Anglia  :  Engelardum  de  Cygoniisj  An- 
dream^  Petrum,  et  Gyenem  de  Cancellis,  Gyonem  de  Cygoniis,  Galfridum  de 
Martyni  et  fratres  ejus,  FhUippum  Mark  et  fratres  ejus,  et  GcUfridum  nepotem 
ejus,  et  totam  sequelam  eorundem.] 

[51.  £t  statim  post  pacis  reformationem  amovebimus  de  regno  omnes 
aJienigenas  milites,  balistarios,  servientes,  stipendiarios,  qui  venerint  cum 
equis  et  armis  ad  nocumentum  regni.] 

[52.  Si  quis  fuerit  disseisitus  vel  elongatus  per  nos  sine  legali  judicioparium 
snomm,  de  terris,  castallis,  libertatibus,  vel  lure  suo  statim  ea  ei  restituemus ; 
et  si  contentio  super  hoc  orta  fuerit,  tunc  inde  fiat  per  judicium  viginti  quinque 
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Common  Pleat,  attired  in  their  scarlet  robes,  who  sat  looking  on  while 
the  combatants,  each  armed  with  a  staff  an  eil  long,  and  a  leathern  shield, 
cudgelled  each  other  from  sunrise  to  starrising,  or  until  one  of  them 
cried  *  craTen. '  Though  long  obsolete,  neither  appeals  nor  trials  bv  battle 
were  legally  abolished  till  the  earW  part  of  the  present  century.^  In  iSty 
a  writ  of  appeal  was  tried  in  the  (Jourt  of  King\  Bench  against  Abraham 
Thornton,  for  the  alleged  rape  and  murder  of  Mary  Ashford.  The 
appellee  who  had  already  been  tried  and  acquitted  at  Warwick  Assises 
on  the  same  charge,  cast  down  his  glore  in  open  court  and  formally  de- 
manded trial  by  battle  against  the  appellant,  the  brother  of  the  deceased. 

baronum,  de  quibns  fit  mentio  inferius  in  securitate  pacis ;  de  omnibus  autem 
iilis  de  quibus  aliquis  disseisitus  fuerit  vel  elongatus  sine  legal!  judido  parium 
suorum,  per  Henricum  regem  patrem  nostrum  vel  per  Ricardum  regem  fratrem 
nostrum,  quae  in  manu  nostra  habemus,  vel  quae  alii  tenent,  quae  nos  oporteat 
warantizare,  respectum  habebimus  usque  ad  communem  terminum  crucesigna* 
torum ;  exceptis  illis  de  quibus  placitum  motum  fuit  vel  inquisitio  facta  per 
praeceptum  nostrum,  ante  susceptionem  cracis  nostrae  :  cum  autem  redierimus 
de  peregrinatione  nostra,  vel  si  forte  remanserimus  a  peregrinatione  nostra, 
statim  inde  plena m  justiciam  exhibebimus.] 

[53.  Eundem  autem  respectum  habebimus,  et  eodem  modo,  de  jostida 
exhibenda  de  forestis  deafforestandis  vel  remansuris  forestis,  quas  Henricus 
pater  noster  vel  Ricardus  frater  noster  afforestaverunt,  et  de  custodiis  terrarum 
quae  sunt  de  alieno  feodo  cujusmodi  custodias  hucusque  habuimus  occasione 
feodi  quod  aliquis  de  nobis  tenuit  per  servitium  militare,  et  de  abbatiis  quae 
fundatae  fuerint  in  feodo  alterius  quam  nostro,  in  quibus  dominus  feodi  dixerit 
se  jus  habere  ;  et  cum  redierimus,  vel  si  remanserimits  a  peregrinatione  nostra, 
super  hiis  conquereotibus  plenam  justiciam  statim  exhibebimus.] 

54.  Nullus  capiatur  nee  imprisonetur  propter  appellum  foeminae  de  morte 
alterius  quam  viri  sui. 

[5^.  Omnes  fines  qui  injuste  et  contra  legem  terrae  facti  sunt  nobiscum,  et 
omnia  amerdamenta  facta  injuste  et  contra  legem  terrae,  omnino  condonentur, 
vel  fiat  inde  per  judicium  viginti  quinque  baronum  de  quibus  fit  mentio  inferius 
in  securitate  pacis,  vel  per  iudiduni  majoris  partis  eorundem,  una  cum  praedicto 
Stephano  Cantuariensi  arcniepiscopo,  si  interesse  potent,  et  aliis  quos  secum 
ad  hoc  vocare  voluerit ;  et  si  mteresse  non  poterit,  nihilominus  procedat  nego- 
tium  sine  eo,'  ita  quod,  si  aliquis  vel  aliqui  de  praedictis  viginti  quinque 
baronibus  fuerint  in  simili  querela,  amove«intur  quantum  ad  hoc  judicium,  et 
alii  loco  illorum  per  residuous  de  eisdem  viginti  quinque,  tantum  ad  hoc  fiiden- 
dum  electi  et  jurati  substituantur.] 

[56.  Si  nos  dissaisivimus  vel  elongavimus  Walenses  de  terris  vel  libertatibus 
vel  rebus  aliis,  sine  legali  judido  parium  suorum,  in  Anglia  vel  in  Wallia,  eis 

^  [It  may  be  well  to  add  that  trial  by  battle  appears  to  have  been  of  Norman 
introcluction,  and  that  it  probably  descended  to  the  Normans  from  the  Scandinavian 
Holmgang.  Bigelow,  hist,  of  Procedvrt  in  Eng.,  pp.  3a6-7,  says  that  'the  duel 
became  a  feature  of  judicial  procedure  in  England,  if  the  absence  of  mention  of  it 
previously  is  conclusive,  only  upon  the  advent  of  the  Normans.'  It  was,  he  notes, 
'  as  common  in  Normandy  before  the  Conquest  as  was  the  ordeal  in  England.' 
A  case  given  in  the  same  author's  Placita  Anglo- Norm€utnica^  16,  Wuifstan^  Bf. 
of  Worcester,  v.  Abbot  Walter,  probably  circa  1077,  shews  the  men  of  the  Bishop 
ready  to  prove  his  case  '  by  oath  and  by  battle,'  and  seems  condusive  as  to  the 
early  establishment  of  this  Norman  innovation,  if  such  it  was.— C] 
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The  Cooit  ha^ng  allowed  the  demand,  time  was  giTen  for  dne  consideia- 
tioD  of  the  Dorel  dieamstances  of  the  case ;  ultimately  the  appellant 
declined  to  accept  the  challenge,  and  the  defendant  was  discharged  with- 
out bail  on  Oct.  20,  1S18.  (See  Ashford  v.  Thornton^  i  Bam.  &  Aid. 
405-461.)  This  led  to  the  passing  (22nd  June,  1S19)  of  the  statute  59 
George  III.  c.  46,  intituled  *An  Act  to  abolish  appeals  of  Murder, 
Treason,  Felony,  or  other  offences,  and  wager  of  Battel,  or  joining  issue 
and  trial  by  Battel  in  WriU  of  Right.' 

III. — Fundamental  Principles  of  the  Constitution. 

12.  No  scutage  or  aid  shall   be  imposed  unless   per  commune  N»  teutagt 
amcilium  regniy  except  in  the  three  cases  of  ransoming  the  King's  ^/j!^^ 
person,  making  his  eldest  son  a  knight,  and  once  for  marrying  his  J^^IJ^^'J 
ddest  daughter  ;  and  for  these  the  aids  shall  be  reasonable.    In  like  Commcm 
manner  it  shall  be  concerning  the  aids  of  the  city  of  London.  tJu'Ka&iu 

14.  In  order  to  take  the  common  counsel  of  the  Nation  in  the  Mttkodtf 
imposition  of  aids  (other  than  the  three  regular  feudal  aids)  and  of  'SuKSiJUii 
scutage,  the  King  shall  cause  to  be  summoned  the  archbishops,  CcundL 
bishops,  earls,  and  greater  barons,  by  writ  directed  to  each  severally, 

ftatim  reddantnr ;  et  si  contentio  super  hoc  orta  fuertt,  tunc  inde  fiat  in  marchia 
per  judicium  parium  suomm,  de  tenementis  Angliae  secundum  legem  Angliae, 
de  tenementis  Walliae  secundum  legem  Walliae,  de  tenementis  marchiae 
secandam  legem  marchiae.     Idem  fadent  Walenses  nobis  et  nostris.] 

[57.  De  omnibus  antem  illis  de  qnibus  aliqnis  Walensium  dissaisitus  fuerit 
Tel  ekn^tus  sine  legali  judido  parium  suomm,  per  Henricum  regem  patrem 
nostznm  vel  Ricardum  regem  fratrem  nostrum,  quae  nos  in  manu  nostra 
habemus,  vel  auae  alii  tenent  quae  nos  oporteat  warandzare,  respectum  habe- 
bimns  osqae  aa  communem  terminum  crucesignatonim,  illis  exceptis  de  quibus 
piadtom  motum  fuit  vel  inquisitio  facta  per  praeceptum  nostrum  ante  suscep- 
tioiiem  cnids  nostrae :  cum  autem  redierimus,  vel  si  forte  remanserimus  a 
peregrinatione  nostra,  statim  eis  inde  plenam  justiciam  exhibebimus,  secundum 
leges  Walensium  et  partes  praedictas.  J 

[58.  Nos  reddemns  filium  Lewelini  statim,  et  omnes  obsides  de  Wallia,  et 
cartas  quae  nobis  liberatae  fnemnt  in  securitatem  pads.] 

[59.  Nos  fademus  Allexandro  regi  Scottorum  de  sororibus  suis,  et  obsidibus 
reddendis,  et  Ubertatibns  suis,  et  jure  suo  secundum  formam  in  qua  fademus 
aliis  barcMoibns  nostris  Angliae,  nisi  aliter  esse  debeat  per  cartas  quas  habemus 
de  Willelmo  patre  ipsius,  quondam  rege  Scottorum  ;  et  hoc  erit  per  judicium 
parinm  suomm  in  curia  nostra.] 

60.  Omnes  autem  istas  consuetudines  praedictas  et  libertates  quas  nos  con- 
cessinnis  in  regno  nostro  tenendas  quantum  ad  nos  pertinet  erea  nostros;  omnes 
de  regno  nostro,  tam  derid  quam  Uici,  observent  quantum  ad  se  pertinet  erga 


[6t.  Cum  autem  pro  Deo,  et  ad  emendationem  regni  nostri,  et  ad  melius 
sopiendnm  disoordiam  inter  nos  et  barones  nostros  ortam,  haec  omnia  praedicta 
cooceaserimu),  volentes  ea  integra  et  firma  stahilitate  gaudere  in  perpetuum, 
fiftcimas  et  concedimns  eis  securitatem  subscriptam  ;  videlicet  quod  barones 
eligant  riginti  qninque  barones  de  regno  quos  voluerint,  qui  dcbeant  pro  totis 
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and  all  other  tenants  in  capite  by  a  general  writ  addressed  to  the 
sheriff  of  each  shire ;  a  certain  day  and  place  shall  be  named  for  their 
•  meeting,  of  which  forty  days'  notice  shall  be  given ;  in  all  letters  of 

summons  the  cause  of  summons  shall  be  specified  ;  and  the  consent 
of  those  present  on  the  appointed  day  shall  bind  those  who,  though 
summoned,  shall  not  have  attended. 

These  two  cUiises  (12,  14)  surrender  the  Royal  claim  to  arbitrary  taxa- 
tion, and  lay  down  the  principle  that  the  Nation  ought  not  to  be  taxed 
except  by  consent  of  the  National  CoundL  Taliis^es  upon  towns  are 
not  mdeed  included.  The  towns  were  still  to  a  great  extent  in  the  posi- 
tion of  demesne  lands  of  the  King  or  other  lord,  and  their  inhabitants  in 
a  state  of  quasi-villelDage.  They  had  yet  to  work  their  way  into  acknow- 
ledged participation  in  Die  rights  here  admitted  to  belong  to  all  the  free 
landholders  ot  the  kingdom.  It  is  noticeable  that  in  the  *  Capitula  quae 
Barones  petunt  et  Dominus  Rex  concedit '  (the  rough  draft  of  the  baioDs' 
demands,  subsequently  embodied  in  the  Charter),  after  the  provisions 
against  levying  scutage  or  aids  except  by  consent  of  the  national 
council,  occur  the  words :  *  Simili  moclo  fiat  de  tallagiis  et  auxiliis  de 
civitate  Londoniarum  et  de  aliis  civitatibus  quae  inde  nabent  Ubertates. ' 
The  barons  evidently  intended  to  make  the  prohibition  of  arbitrary  taxa- 

viribus  suis  observare,  tenere,  et  facere  observari,  pacem  et  Ubertates  quas  eis 
concessimus,  et  hac  praesenti  carta  nostra  confirmavimus,  ita  scilicet  quod,  si 
nos,  vel  justidarius  noster,  vel  ballivi  nostri,  vel  aliquis  de  ministris  nostiis,  in 
aliquo  erga  alic^uem  deliquerimus,  vel  aliquem  articulorum  pads  aut  secnzitatis 
trans^essi  fuenmus,  et  delictum  ostensum  fuerit  quatuor  baronibus  de  praedictis 
viginti  quinque  baronibus,  illi  quatuor  barones  accedant  ad  nos  vel  aa  justida- 
rium  nostrum,  si  fuerimus  extra  regnum,  proponentes  nobis  excessum  ;  petent 
ut  excessum  ilium  sine  dilatione  faciamus  emendari.  Et  si  nos  excessum  non 
emendaverimus,  vel,  si  fuerimus  extra  regnum,  justidarius  noster  non  emenda- 
verit,  infra  tempus  quadraginu  dierum  computandum  a  tempore  quo  moostia- 
tum  fuerit  nobis  vel  justidario  nostro  si  extra  regnum  fuerimus,  praedkti 
quatuor  barones  referant  causam  illam  ad  residues  de  viginti  quinque  baronibiis, 
et  illi  viginti  quinque  barones  cum  communa  totius  terra  destringent  et  grava- 
bunt  nos  modis  omnibus  quibus  poterunt,  scilicet  per  captionem  castronun, 
terrarum,  possessionum,  et  aliis  modis  quibus  poterunt,  donee  foeritemendatum 
secundum  arbitrium  eorum,  salva  persona  nostra  et  reginae  nostrae  et  liberorum 
nostrorum  ;  et  cum  fuerit  emendatum  intendent  nobis  sicut  prius  fecerunL  £t 
quicum^ue  voluerit  de  terra  juret  quod  ad  praedicta  omnia  exsequenda  parebit 
mandatis  praedictorum  viginti  quinque  bsLronum,  et  quod  gravabit  nos  pro 
posse  suo  cum  ipsis,  et  nos  publice  et  libere  damus  licentiam  jurandi  cniliDet 
qui  jurare  voluerit,  et  nulli  unquam  jurare  probibebimus.  Omnes  autem  illos 
de  terra  qui  per  se  et  sponte  sua  noluerint  jurare  viginti  quinque  baronibus,  de 
distriiigendo  et  gravando  nos  cum  eis,  fademus  jurare  eosdem  de  mandato 
nostro,  sicut  praedictum  est.^  £t  si  aliquis  de  viginti  quinque  barombus 
decesserit,  vel  a  terra  recesserit,  vel  aliquo  alio  modo  impeditus  fuerit,  quo 
minus  ista  praedicta  possent  exsequi,  qui  residui  fuerint  de  praedictis  vigmti 
quinque  baronibus  eligant  alium  loco  ipsius,  pro  arbitrio  suo,  qui  simili  modo 
erit  juratus  quo  et  ceteri.  In  omnibus  autem  <^uae  istis  viginti  quinque  baroni- 
bus committuntur  exsequenda,  si  forte  ipsi  viginti  quincjue  praesentes  fuerint, 
et  inter  se  super  re  aliqua  discordaverint,  vel  aliqui  ex  ets  summoniti  noUnt  vd 
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tion  geoera],  and  to  protect  the  dtisens  and  burgesses  equally  with  the 
landholders ;  bat  for  some  unexplained  reason,  these  words  were  omitted  , 
in  the  Charter  itself.  The  City  of  London  can  never  have  been  regarded 
as  a  demesne  of  the  Crown,  and  it  is  accordingly  here  ranked  with  the 
free  tenants  in  capite.  The  word  '  baron  *  was  of  wide  signification^ 
including,  if  not  all  fireeholders,  all  free  tenants  in  chief.  It  had  not  yet 
become  a  title  in  its  modem  acceptation.  The  citizens  of  London  and  of 
the  Cinque  Ports  were  sometimes  designated  '  borons. '  While  the '  greater 
barons'  developed  into  the  House  of  Lords,  the  '  lesser  barons '  became 
absorbed  in  the  mass  of  the  commonalty,  and  were  represented,  with  the 
towns,  in  the  House  of  Commons.  The  significance  of  the  14th  clause,  as 
defining  the  method  of  summoning  the  National  Council,  will  be  discu^ed 
later  on  in  the  chapter  on  the  *  Origin  of  Parliament.'  Although  the  12th 
and  14th  clauses  were  omitted  in  Henry  IIL's  renewals  of  the  Charter,  the 
form  of  a  grant  appears  to  have  been  generally  observed  throughout  his  . 
reign.' 

39.     No    FREE   MAN  SHALL   BE  TAKEN   OR  IMPRISONED   OR   DIS-  Jndicium 
SEISED,    OR    OUTLAWED,    OR    EXILED,    OR     ANY^VAYS    DESTROYED  ;  /««*'»• 
NOR  WILL  WE  GO  UPON  HIM,  NOR  WILL  WE  SEND  UPON  HIM,  UNLESS 
BY  THE   LAWFUL  JUDGMENT  OF  HIS  PEERS,  OR  BY  THE  LAW  OF  THE 
LAND. 

nequeant  interesse,  ratum  habeatur  et  firmum  quod  major  pars  eorum  qui 
praesentes  fuerint  provident,  vel  praeceperit,  ac  si  omnes  vigmti  quinque  in 
hoc  consensissent ;  et  praedicti  viginti  quinque  Jurent  quod  omnia  antedicta 
fideliter  observabunt,  et  pro  toto  posse  suo  faaent  observari.  Et  nos  nihil 
impetrabimus  ab  aliquo,  per  nos  nee  alium,  per  quod  aliqua  istarum  conces- 
sionum  et  libertatum  revocetur  vel  minuatur ;  et,  si  aliquid  tale  impetraium 
fuerit,  irritum  sit  et  inane  et  nunquam  eo  utemur  per  nos  nee  per  alium.] 

[62.  Et  omnes  malas  voluntates,  indignationes,  et  rancores,  ortos  inter  nos 
et  homines  nostros,  dericos  et  laicos,  a  tempore  discordiae,  plene  omnibus 
remisimus  et  condonavtmus.  Praeterea  omnes  transgressiones  factas  occasione 
ejusdem  discordiae,  a  Pascha  anno  regni  nostri  sextodecimo  usque  ad  pacem 
reformatam  plene  remisimus  omnibus,  clericis  et  laicis,  et  quantum  ad  nos 
pertinet  plene  condonavimus.  Et  insuper  fecimus  eis  fieri  litteras  testimoniales 
patentes  domini  Stephani  Cantuariensis  archiepiscopi,  domini  Henrid  Dublin- 
ensis  archiepbcopi,  et  episcoporum  praedictorum,  et  magistri  Pandulfi,  super 
secoritate  ista  et  concessionious  praefatis.] 

[63.  Quare  volumus  et  firmiter  praedpimus  quod  Anglicana  ecclesia  libera 
sit  et  quod  homines  in  regno  nostro  habeant  et  teneant  omnes  praefatas  liber- 
tates,  jura,  et  concessiones,  bene  et  in  pace,  libere  et  quiete  plene  et  integre, 
sibi  et  haeredibus  suis,  de  nobis  et'  baeredibus  nostris,  in  omnibus  rebus  et 
lods,  in  perpetuum,  sicut  praedictum  est.  Juratum  est  autem  tam  ex  parte 
nostra  quam  ex  parte  baronum,  quod  haec  omnia  supradicta  bona  fide  et  sine 
malo  ingenio  observabuntur.  Testibus  supradictis  et  multis  aliis.  Data  per 
manum  nostram  in  prato  quod  vocatnr  Runingmede,  inter  Windelesorum  et 
Stanes,  quinto  dedmo  die  Junii,  anno  regni  nostri  septimo  dedmo.] 

1  Sdas  quod  comites  et  barones  et  omnes  alii  de  toto  regno  nostro  Angliae 
sp9Htamea  voluntatt  sua  tt  sing  consuehidine  eoneesseruni  nobis  efficax  auxilium  ad 
magna  negotia  nostra  expedlenda. — ^Writ  for  collection  of  scutage,  A.D.  1235, 
Brady,  Introduct,  Hist,  £n^.,  App.  43,  and  Select  Chart  355. 
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No»oU^  40.  To  NONE  WILL  WB  SELL,  TO  NUNS  WILL  WE  DENT  OR  DELAY 

delay  0/         RIGHT,  OR  JUSTICE. 

''*'  In  these  clauses  of  the  Charter,  remarks  Sir  James  Mackintosh,^  'are 

clearly  contained  the  Habeas  Corpus  and  the  Trial  by  Jury,  the  most 
eflfectual  securities  against  oppression  which  the  wisdom  of  man  has 
hitheito  been  able  to  devise.  Hallam  has  termed  them  the  '  rssmtial 
clauses,'  as  being  those  which  '  protect  the  personal  liberty  and  property 
of  all  freemen,  by  giving  security  from  arbitrary  imprisonment  md 
arbitrary  spoliation.'  There  is  a  breadth  about  the  simple  language 
employed,  as  if  those  who  wrote  it  felt  that  they  were  assertmg  univerHil 
principles  of  justice.  Henceforth  *  it  must  have  been  a  clear  principle  of 
our  constitution,  that  no  man  can  be  detained  in  prison  without  tziaL 
Whether  courts  of  justice  framed  the  writ  of  Habeas  Corpus  in  conforadtT 
to  the  spirit  of  this  clause,  or  found  it  already  in  their  register,  it 
became  from  that  era  the  right  of  every  subject  to  demand  it.''  Sir 
Edward  Coke,  commenting  on  these  clauses,  (as  they  stand  combined  in 
the  29th  clause  of  the  9th  of  Henry  IIL  with  the  words  '  de  lihero  ttnt* 
mtnto  iuOy  vel  libertaiibtis,  vel  liberis  consuettidinibus  suis*  inserted  after 
'  dUsaisietur '),  points  out  that  the  evils  from  which  the  laws  of  the  land 
are  to  protect  the  subject  are  here  recited  in  the  order  in  which  they  most 
affect  him. 

(1)  Nullus  liber  homo  fapieUur  vtlimpfisonetur ;  became  the  liberty  of 
a  man^s  person  is  more  precious  to  him  than  all  the  rest  that  follows ;  and 
the  word  *  taken '  includes  the  being  restrained  of  liberty  by  petition  or 
suggestion  to  the  King  or  his  council. 

(2)  Aid  dissaisutur  de  lihero  tenemento  suo,  vel  libertatibus^  vd  liberis 
consuetudinibtis  suis  ;  meaning  thereby  that  no  man  shall  be  dispossessed 
'  of  his  freehold — that  is,  lands  or  livelihood  ;  or  of  bis  liberties  or  free 
customs — that  is,  of  such  franchises  or  free  customs  as  belong  to  him  of 
his  free  birthright. '  The  word  'liberties'  has  various  signincations,  as  I 
the  laws  of  the  realm,  franchises  and  privileges  bestowed  by  the  King, 
and  the  national  freedom  possessed  by  the  subjects  of  England :  and  as 
being  opposed  to  this  last,  monopoHes,  in  general,  are  contrary  to  the 
Great  Charter. 

(3)  Aut  utlagetury  aut  exuletur^  aitt  aliquo  modo  destrualur.  By 
*  outlawry^  is  signified  the  ejecting  of  a  person,  by  public  proclamations, 
from  the  benefit  of  the  law,  a  process  which,  from  the  time  of  Alfred  until 
long  after  the  reign  of  William  the  Conqueror,  was  available  in  the  case 
of  felony  only,  for  which  the  penalty  was  death  ;  and  therefore  an  outlaw, 
having  as  it  was  said,  a  wolf's  head,  might  be  slain  by  any  man.  Early 
in  Edward  III.'s  reign  it  was  enacted  that  none  but  the  sheriff  should 
put  an  outlaw  to  death,  under  pain  of  being  considered  guilty  of  felony ; 
the  only  exception  was  when  an  outlaw  was  slain  during  an  attempt  to 
capture  him.  By  exile  is  signified  the  being  compulsorily  banished,  or 
forced  to  abjure  the  realm.  For  this  cause,  says  Sir  Edward  Coke,  the 
King  cannot  send  any  subject  of  England  against  his  will  on  service  out 
of  tins  realm,  lest,  under  pretence  of  service  as  ambassador  or  the  like, 
he  might  be  sent  into  exile  contrary  to  the  Charter.  Destroyed  is  inter- 
preted  to  mean  '  fore-judged  of  life  and  limb,  disherited,  or  put  to  torture. 


*\ 


*  [Hist.  Eng.  i.  319-420. — C] 
■  Hallam,  Middle  Ages,  ii.  [325]. 
'  See  Coke's  Second  Institute,  1. 


1-77  ;  and  Thomson,  Magna  Charta. 
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or  death,  and  includes  every  oppression  against  law,  by  colour  of  any 
usurped  authority.'  Sir  Edward  abo  points  out  that  the  words  '  in  any 
manner  *  are  added  to  the  word  '  destroyed,'  and  to  no  other  in  the 
sentence,  because  everything  in  any  manner  tending  to  destruction  is  pro- 
hibited ;  thus,  if  a  man  be  accused  or  indicted  of  treason  or  felony,  his 
lands  or  goods  can  neither  be  seized  into  the  king's  hands,  nor  granted, 
nor  even  promised  to  another,  before  attainder,  for  until  attainder,  the 
accused  ought  to  live  of  his  own  ;  and  when  a  promise  of  the  forfeiture 
bad  previously  been  made,  it  often  followed  that  for  private  lucre  undue 
means  and  more  violent  prosecution  than  the  ordmary  course  of  law 
would  justify,  were  employeid. 

(4)  Nee  ii*p^^  ^um  itimus  tuc  super  ium  mitUmus  ;  inadequately  trans- 
lated in  the  Statutes  at  large  by  '  nor  will  we  pass  upon  him,  nor  condemn 
him.'  Sir  Edward  Coke  explains  these  words :  '  No  man  shall  l>e 
condemned  at  the  king's  suit,  either  before  the  King  in  his  bench,  where  the 
pleas  are  conun  regi  (and  so  are  the  words  rue  super  eum  ibimus  to  be 
understood),  nor  before  any  other  commissioner  or  judge  whatsoever  (and 
so  are  the  words  nee  super  eum  mittemus  to  be  understood)  but  by  the 
ludfment  of  his  peers— that  is,  equals,  or  according  to  the  law  of  the 
land.*  But  the  significance  of  the  words  is  brought  out  much  more  clearly 
by  Dr.  lingard,  who  remarks  that  John  had  hitherto  been  in  the  habit  of 
goiHg  with  an  armed  force,  or  sending  an  armed  force  on  the  lands  and 
against  the  castles  of  all  whom  he  knew  or  siispected  to  be  his  secret 
enemies,  without  observing  any  form  of  law.^  The  king's  letters  patent 
still  exist,'  dated  at  \Vin£or  the  loth  of  May,  in  the  i6th  year  of  his 
reign,  about  a  month  before  the  meeting  at  Runnymede,  in  which  he 
attempted  to  detach  the  barons  from  the  confederacy  against  him,  by 
promising  to  them  and  their  retainers  specially  what  was  afterwards  granted 
to  all  the  freemen  of  the  realm  :  Sdatis  nos  coucessisse  baronibus  nosiris 
qui  contra  nos  sunt  quod  nee  eos  nee  homines  suos  capiemus,  nee  dis- 
saisiemus,  nee  super  ton  per  vim  velper  arma  ibimus,  nisi  per  legem  regni 
Dostri,  vel  per  judicium  parium  suorum  in  curia  nostra,* 

(5)  Nisi  per  legede  judicium  parium  suorum,  vel  per  legem  terrae. 
Th^  words,  which  refer  to  and  govern  all  that  precedes,  have  been 
variooalv  interpreted.  Sir  Edward  Coke  renders  them,  '  unless  it  be  by 
the  lawful  judgment,  that  is,  verdict  of  his  equals  (that  is,  men  of  his  own 
condition),  or  by  the  law  of  the  land  (that  is,  to  speak  it  once  for  all),  by  ' 
the  due  couxse  and  process  of  law.'  The  'judicium  parium  'of  Magna 
Charter  is  a  phrase  of  wide  signification, — the  enunciation  of  a  general 
legal  principle  rather  than  the  technical  definition  of  a  mode  of  trial.  '  It 
lay  at  the  foundation  of  all  German  law  ;  and  the  very  formula  here  used 
is  probably  adopted  from  the  laws  of  the  Franconian  and  Saxon  Caesars.' ' 

1  Lingard.  Hist.  Eng.  ill  c.  L 

*  Roc.  PaL  z6  Joh.  part  i.  m.  3.  d.  n.  a.,  printed  in  Blackstone's  Introduction  to 
the  Charters. 

'  Smbbs,  ConsL  Hist  L  537.  Cf.  the  Constitution  *  De  Beneficiis '  of  Conrad 
the  Salic  (a.d.  1034—1036) :  Omnibus,  ftc.,  praedpimus  et  firmiter  statuimus  ut 
nanus  miles  episooporum*  abbatum,  abbatissarum,  marchionum  vel  comitum,  vel 
homxnum.  qui  benefidum  de  nostris  publicis  bonis  aut  de  ecclesiarum  praediis  nunc 
tenent  aut  tenuerint.  aut  hactenus  injuste  perdiderint,  tam  de  nostris  majoribus 
valvassoribtts,  quam  eorum  militibus  sine  certa  et  convicta  culpa  suum  beneficium 
padat,  nisi  secundum  consuetudinem  anteoessonun  nostrorum  et  judicium  parium 
suorum.  .  .  Si  contentio  fuerit  de  benefido  inter  capitaneos,  coram  imperatore 
dcfiniri  debet ;  si  vero  fuerit  contentio  inter  minores  valvassores  et  majores  de 
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But  the  mode  of  *  trial  by  peers,'  with  which  the  English  peopk  hsd 
eradually  become  familiarised  since  the  Norman  Concjuest,  and  which 
Henry  II.  had  made  the  established  practice  in  both  civil  and  criminal 
causes,  was  that  of  recognition  by  ju^.  It  is  probable,  therefore,  that 
by  'judicium  parium,'  trial  by jury-^of  course  m  that  stage  of  develop- 
ment only  to  which  it  had  reached  in  the  reign  of  John — was  specially, 
though  not  exclusively,  intended.  The  reeular  holdmg  at  short  mtervals 
of  recognitions  of  novel  disseisin,  mort  d^ncestor,  and  darrein  present- 
ment, was  demanded  by  the  barons  (Art.  8),  and  granted  by  the  Charter 
(Arts.  1 8,  19) ;  and  it  is  further  provided  that  earls  and  barons  shall  be 
amerced  only  by  their  peers,  and  all  other  men  by  the  equivalent  jury  of 
lawful  men  of  the  neighbourhood  (Ma^a  Charta,  Arts,  21,  22).  The 
words  '  judicium  parium '  undoubtedly  included  the  right  of  the  great 
barons,  as  a  matter  of  Parliamentary  privilege,  to  be  tricS  by  their  fellow 
barons,  in  all  Pleas  of  the  Crown,  in  the  great  Court  of  the  King.  But 
they  included  also  the  right  of  every  subject  to  be  tried  by  a  jury  of  his 
countrymen,  in  both  criminal  and  civil  suits.  As  regards  dvil  matters, 
pleas  between  subject  and  subject,  the  general  body  of  the  freeholders 
were  all  '  pares,'  and  they  could  try,  as  jurors,  any  such  pleas,  whether 
the  parties  were  barons  or  not ;  and  in  this  case  the  doctrine  that  a  baron 
could  only  be  tried  by  his  fellow  barons,  did  not  apply.  ^  Vel  per  l^m 
temu.  The  'judicium  parium '  was  not  applicable  m  all  cases,  as  where 
trial  by  battle  was  legally  demanded,  or  judgment  went  by  default,  or 
where  there  was  no  question  of  fact  but  merely  a  demurrer  raised  on  a 
question  of  law,  all  of  which  were  proceedings  '  per  legem  terrae.'  In 
the  reign  of  Edward  III.,  the  words  were  expounoed  by  several  statutes 
to  mean  '  by  due  course  of  law,' '  by  indictment  or  presentment  of  good 
and  lawful  men  of  the  neighbourhood,  or  by  wnt  onginal  at  the  common 
law.*' 

(6)  Nulli  vendemus,  nulli  ru^abimus,  aut  differemtu^  rectum  out 
justiciam,  '  This  is  spoken,'  remarks  Sir  Edward  Coke,  'in  the  person 
of  the  King,  who,  in  judgment  of  law,  in  all  his  courts  of  justice  is  pre- 

beneficio,  in  judicio  parium  suorum  definiatur  per  judicem  curiae.— (Cujadus,  Dt 
Feudis,  Lib.  V.,  cited  in  Kriegel's  ed.  of  the  Corpus  Juris,  torn.  iii..  p.  880^  seq.) 
Similarly,  Lothair  II.  declares  :  Sancimus  ut  nemo  miles  adimatur  de  postessione 
sui  benefidi  nisi  convicta  culpa  quae  sit  laudanda  per  judicium  parium  suorum 
sicut  supra  dictum  est.  In  the  so-called  '  Leges  Henrici  Primi '  (xxxi.  7),  we  find 
the  same  principle  expressed  in  nearly  the  same  words  :  Unusquisque  per  para 
sues  judicandus est.  [On  this  point,  citing  the  passages  from  Conrad  and  Henry  I.,- 
Mr.  Hannis  Taylor  (Origin  of  EngL  Const.,  p.  389),  in  a  footnote  says:  "The 
judicium  parium  does  not  refer,  as  has  been  erroneously  supposed,  to  trial  by  jury, 
but  to  trial  by  members  of  the  feudal  and  county  courts.'  Gneist  (Hist  EngL 
Const  p.  347),  remarks,  touching  this  fundamental  clause  :  "  This  is  the  assurance 
of  the  continuance  of  the  Leges  Edwardi,  of  the  tiaditiona]  judicial  constitution 
with  its  legal  protection  accorded  to  person  and  property.  By  ** judicium  parium" 
is  meant  not  such  a  jury  as  in  the  year  1315  existed  only  in  civil  procedure, 
in  the  elements  of  a  "  jurator,"  but  'Mudgment  by  peers."  Cf.  also  Gneist,  **  Trial 
by  Jury"  (Berlin,  iSip) ;  Forsyth.  Trial  by  Jurv  (and  ed.),  p.  pi,  note  1 ;  and 
Stephen,  Hist  Crim.  Law.  i.  p.  169.  Bigelow,  Hist  Proced.  in  England  (pw  155, 
note  3)  says  :  "Jury  trial  in  criminal  cases  had  not  come  into  use  at  this  time, 
except  as  a  matter  of  special  grace  on  the  part  of  the  king."  One  copy  has  " et " 
for  *'  vel."  and  Gneist  remarks,  "  vel"  in  the  language  of  this  time  often  occurs  for 
Met'— Ed.] 

'  Reeves  (ed.  Finlason),  i.  385. 

*  See  especially  35  Edw.  III.  c.  4. 
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sent,  and  repeating  these  words;  wherefore  all  men,  for  all  kinds  of 
injuriesy  may  have  justice  and  right,  '  freely  without  sale,  fully  without 
denial,  and  speedily  without  delay.'  The  proviso  was  probably  mainly 
directed  a^nst  the  bribes  or  fines  which  were  anciently  paid  to  delay  or 
expedite  judicial  proceedings,  many  instances  of  which  are  given  in 
Madox*s  aistoryofthe  Exchequer ^  ch.  xiL  The  words  '  to  none  will  we  - 
sell '  were  intended  to  abolish  the  fines  paid  for  procuring  right  or  judg- 
ment ;  'to  none  will  we  deny,'  referred  to  the  stopping  of  suits  and  the 
denial  of  writs ;  'to  none  will  we  delay '  meant  the  delays  caused  either 
by  the  counter-fines  of  defendants  (who  sometimes  outbad  the  plaintiffs), 
or  by  the  will  of  the  Kins.  This  clause  of  the  Charter,  says  Madox,  was 
so  £tr  effectual  that  fines  tor  law  proceedings  became  more  moderate^  and 
the  evUs  alluded  to  gradually  fell  into  disuse.  In  concluding  his  minute 
illnstrations  of  these  provisions  of  the  Charier,  Sir  Edward  Cx>ke  quaintly 
observes :  '  As  the  gold-finer  will  not  out  of  the  dust,  threads,  or  shreds 
of  gold,  let  passe  the  least  crum,  in  respect  of  the  excellency  of  the  metall : 
so  ought  not  the  learned  reader  to  pass  any  syllable  of  this  law,  in  respect 
of  the  excellency  of  the  matter.*  ^ 


IV. — Cities^  Boroughs^  Commerce, 

13.  The  dty  of  London  shall  have  all  its  ancient  liberties  and  free  Lihenuso/ 
customs,  and  so  of  all  other  cities,  boroughs,  towns,  and  ports.  ^ 

33.  All  weirs  (*  kydelli ')  in  the  Thames  and  Med  way  and  throughout 
England  shall  be  put  down,  except  on  the  sea-coast. 

The  object  of  this  was  to  prevent  private  appropriations  of  the  righr  of 
fishing  in  public  rivers.  The  removal  of  wears  from  the  Thames  and 
Medway  is  directed  in  several  ancient  charters  besides  the  present,  and  by 
many  statutes.'  [See  Law  Magazine  and  Review,  No.  cclxxii.,  for  May, 
1889,  art.  The  Law  of  River  and  Lake  Fishery,  by  W.  H.  Brown,  M.A. 
-C] 

35.  There  shall  be  one  standard  of  measures  and  one  standard  of  Uni/ormitf 
weights  throughout  the  kingdom.*  Sw^Sl? 

Uniformity  of  weights  and  measures  had  been  enjoined  in  an  Assise  of  ""'^' 
Richard  I.  ;  and  in  the  Articles  of  Visitation,  issued  by  that  King  in  1 194, 
the  itinerant  justices  were  directed  to  inquire  *  de  vinis  vendiiis  contra 
assisam,  et  de  falsis  mensuris  tam  vini  quam  aliarum  rerum.*  (Hoveden, 
ilL  263,  iv.  33.)  On  the  numerous  statutory  regulations  of  weights  and 
measures  subsequent  to  Magna  Charta,  see  the  Seventh  Annual  Report  of 
the  Warden  of  the  Standards,  1872-3.  The  law  on  the  subject  is  now 
embodied  in  the  consolidating  '  Weights  and  Measures  Act,  1878 '  (41  &  42 

'  Coke,  Second  Institute,  L  77 ;  Thomson,  Magna  Charta ;  Creasy,  English 
Cooititution,  [ch.  xi.]. 

'  Stow,  Surv^,  i.  &  viii.  ;  Thomson,  Magna  Charta,  p.  214. 

*  [Pearson,  Hist,  Eng.,  Early  amd  Middle  Ages,  ii.  89,  remarks  on  art.  35  as 
being  '  so  much  in  advance  of  possibilities  that  it  has  never  yet  been  carried  out.' — 
C]  "  Here,"  concludes  Gneist,  Hist.  Engl.  Const.,  p.  949,  note,  "  can  be  clearly 
seen  the  influence  of  the  City  of  London,  which  was  allied  with  the  Barons  and 
which  carried  the  subsequent  clauses  relating  to  trade,  weights  and  measures,  as 
wdl  as  a  special  clause  against  the  weirs  made  in  the  Thames." — Ed.] 
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Vict  c.  49,)  [as  now  amended  by  5a  &  53  Vict  c*  21,  the  Weights  and 
Measures  Act,  1889.] 

Pcrtipi  41.  AH  merchants  shall  have  liberty  safely  to  enter,  to  dwell  and 

*'*''*^*'*'  travel  in,  and  to  depart  from,  England,  for  the  purposes  of  commerce, 
without  being  subjected  to  any  evil  tolls,  but  only  to  the  ancient  and 
allowed  customs,  except  in  time  of  war.  On  the  breaking  out  of  war, 
merchants  of  the  hostile  State  who  may  be  in  England  shall  be 
attached,  without  damage  to  their  bodies  or  goods,  until  it  be  known 
how  our  merchants  are  treated  in  such  hostile  State ;  and  if  ours  be 
safe,  the  others  shall  be  safe  also. 

This  provision  in  favour  of  merchants  and  for  the  advancement  of  trade 
has  been  justlv  eulogised,  as  showing  great  breadth  and  liberality  in  days 
when  the  feudal  barons  throughout  JBurope  were  accustomed  to  oppress 
and  pillage  commerce.  In  Henry  III.'s  nrst  re-issue  of  the  Charter,  the 
woros  '  nisi  publice  antea  prohibit!  fuerint '  were  inserted  immediately 
after  'Omnes  mercatores.'  But  such  prohibition,  observes  Sir  Edward 
Coke,  must  be  by  the  common  or  public  council  of  the  realm,  that  is,  by 
Act  of  Parliament 

V. — Purviyance  and  other  Royal  Exactions, 

28.  No  constable  or  other  Royal  bailiff  shall  take  any  man's  com  or 
other  chattels  without  immediate  payment,  unless  the  seller  volun- 
tarily give  credit 

30,  31.  Nor  shall  the  King,  his  sheriffs,  or  bailiffs,  take  any  horses  or 
carriages  of  freemen  for  carriage,  or  any  man's  timber  for  castles  or 
other  uses,  unless  by  consent  of  the  owner. 

Purveyance  (from  pourvoiry  to  provide)  was  a  prerogative  enjojred  by 
the  Crown  of  *  bujring  up  provisions  and  other  necessaries,  by  the  inter- 
vention of  the  king's  purveyors,  for  the  use  of  his  royal  household,  at  an 
appraised  valuadon,  in  preference  to  all  others,  and  even  without  the  consent 
of  the  owner,  and  also  of  forcibly  impressing  the  carriages  and  horses  of  the 
subject  to  do  the  king's  business  on  the  public  road,  .  .  .  apon  paying  a 
settled  price ;  a  prerogative  which  prevailed  pretty  generally  throughout 
Europe.' '  In  Henry  IIL's  charters  the  restnctions  on  purve3rance  were 
modified  and  rendered  less  stringent.  The  abuses  to  wnich  this  system 
gave  rise  were  manifold  and  grievous.  The  evil  was  never  completely 
suppressed  until  the  prerogative  itself  was  resigned  by  Charles  IL  The 
right  was  even  extended  to  men's  labour  as  weU  as  to  their  goods.  Thus, 
Edward  III.  granted  a  commission  to  William  of  Walsingham  to  impress 
painters  for  the  works  at  St.  Stephen's  Chapel,  Westminster,  '  to  be  at 
our  wages  as  lone  as  shall  be  necessary,'  and  directed  all  sherUTs  to  arrest 
and  imprison  such  as  should  refuse.  Edward  IV.  granted  a  similar  com- 
mission for  the  impressment  of  workers  in  gold  for  the  Royal  household.' 

^  Blackstone,  Comm.  L  287. 

'  Rymer,  t  vL  417 ;  t.  zi.  85a ;  Hallam,  Middle  Ages,  iii  149. 
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23.  Neither  a  town  nor  any  man  shall  be  distrained  to  make  bridges  BHdgu, 
or  banks,  unless  anciently  and  of  right  bound  to  do  so. 

25.  Counties,  hundreds,  wapentakes,  and  trethings  shall  stand  at  ^^1^^^ ^^ 
the  ancient  ferms,  without  any  increase,  except  the  manors  of  the 
Royal  demesne. 

It  was  cnstomaiy  for  the  King  to  farm  out  by  the  year,  to  the  highest 
bidder,  the  sheriflfdoms  of  counties  and  other  offices.  The  officials  recouped 
themselves  by  the  exaction  of  excessive  fines  and  fees,  so  that  the  people 
were  the  real  safferers  by  the  exaction  of  an  increased  rental. 

[Trethiogs,  »  Thrithings  (third  parts)  or  Ridings. — Ed.] 

Q.  Land  or  rent  shall  not  be  seized  for  any  debt  due  to  the  Crown,  dMs  dw  to 
SO  long  as  the  chattels  of  the  debtor  will  suffice ;  sureties  shall  not  be  *' 

distrained  while  the  principal  debtor  is  capable  of  payment,  and  if 
they  have  to  pay,  they  shall  be  indemnified  out  of  the  lands  and  rents 
of  their  principal. 

10^  II. — Debts  due  to  the  Jews  are  to  bear  no  interest  during  ^'^  ^ '** 

the  minority  of  the  heir  of  a  deceased  debtor ;  the  widow  shall  have 

her  dower,  and  pay  nothing  of  the  debt ;  and  the  children  shall  be 

provided  with  necessaries  before  payment  of  the  debt  out  of  the 

residue. 

In  all  debts  dae  to  the  Jews,  the  Crown  had  an  ulterior  interest  They 
were  the  King's  bondmen,  and  are  so  described  in  *  Les  Estatuz  de 
Jeaerie*  of  Edward  I.*s  reign,  which  direct  that  every  Tew  of  the  age  of 
twelve  years  and  upwards  shall  pay  threepence  annually  '  de  taillage  au 
Rey  ky  serf  il  est,'  and  that  they  shall  not  pay  scot  or  lot,  or  be  taxed  with 
the  men  of  the  cities  or  boroughs,  *  cum  il  sunt  taillables  al  Rey  comes 
ses  serfs  e  a  nul  autres  for  a  Rey.'  (Stat  of  the  Realm,  pp.  221-2.) 
Under  the  Norman  and  early  Ancevin  Kings  the  Jews  were  employed 
'  as  a  sponge '  to  suck  up  the  wealth  of  their  subjects,  and  be  periodically 
squeezed  to  supply  the  wants  of  the  Crown.  Madox  (History  of  the 
Exchecmer,  2nd  ed.,  ii.  221 — 261)  thus  sums  up  their  position  as  disclosed 
by  the  Exchequer  records  :  '  The  King  seemed  to  be  absolute  lord  of  their 
estates  and  effects,  and  of  the  persons  of  them,  their  wives,  and  children. 
Tu  true  he  let  them  enjoy  their  trade  and  acquests,  but  they  seemed  to 
trade  and  acquire  for  his  profit  as  well  as  their  own  ;  for  at  one  time  or 
other  their  fortunes,  or  great  part  of  them,  came  into  his  coffers.'  [Mr. 
Bridges,  Thtjtws  of  Europe  in  the  MiddU  Ages^  tells  us  that  the  '  em* 
ployment  of  Jews  as  an  engine  of  taxation  was  far  more  thoroughly  and 
systematically  carried  out  in  England  than  in  any  other  country.  .  .  . 
Bat  it  was  not  till  the  reign  of  Ilenry  II.  that  the  control  of  their  af&drs 
absorbed  the  cares  of  a  special  office  of  state.  The  Scaccarium  Judaismi, 
or  Exchequer  of  Jews,  was  the  name  of  this  office  ;  it  was  a  branch  of 
the  General  Exchequer  ;  but  it  was  managed  by  its  own  justiciaries  (at 
first  both  Jew  and  Christian,  afterwards  Christian  only),  who  enjoyed  all 
the  immunities  of  barons  of  the  Exchequer  ;  it  had  branch  offices  in  the 
chief  cities  of  the  realm  and  a  numerous  service  of  clerks  and  treasurers.' 
^Oxfifrd  Essays  far  1857,  pp.  218  j^^.— C]  * 

^  [Friedrich   von    Raumer,    Geschichte    der    Hohenstaufen,   vol.   v.     p.   3x1 
and  note ;  graphically  describes  the  hardships  suffered  by  Jews  in  England  under 
CH.  I 
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26.  On  the  death  of  a  tenant  in  capite  of  a  lay  fee,  indebted  to  the 
Crown,  the  sheriff  or  other  .bailiff  may  attach  the  chattels  of  the 
deceased  found  upon  his  lay  fee,  to  the  value  of  the  debt,  by  the  view 
of  lawful  men  ;  and  nothing  shall  be  removed  until  the  whole  debt  be 
paid,  the  surplus  being  left  to  the  executors  to  fulfil  the  testament  of 
the  deceased.  If  nothing  be  found  due  to  the  King,  all  the  chattels 
shall  go  to  the  use  of  the  deceased,  saving  to  his  wife  and  children 
their  reasonable  shares. 

The  rigour  with  which  the  King's  debts  were  exacted  and  levied  was 
the  subject  of  frequent  complaints,  and  is  strongly  animadverted  upon  in 
the  Mirror  of  Justice  (c.  v.  s.  2.  art.  xxviii.). 

By  clause  60,  to  which  reference  has  already  been  made,  all  the 
foregoing  rights  and  liberties  granted  to  the  King's  vassals  are  ex- 
pressly extended  to  the  whole  nation.  The  Charter  concludes :  '  63. 
Wherefore  we  will  and  firmly  enjoin  that  the  Church  of  England  be 
free,  and  that  all  men  in  our  kingdom  have  and  hold  the  aforesaid 
liberties,  rights,  and  concessions,  well  and  in  peace,  freely  and  quietly, 
fully  and  wholly,  to  them  and  their  heirs,  of  us  and  our  heirs,  in  all 
things  and  places  for  ever  as  aforesaid.'  This  is  followed  by  the  oath 
to  be  taken  by  the  King  and  the  barons,  mutually  to  observe  all  the 
articles  of  the  Charter,  in  good  faith  and  without  evasion. 

Clauses  47,  48,  49»  S©,  5i>  52,  53»  55.  5^,  57,  58,  59,  and  62  have 
been  omitted  from  this  summary,  as  being  mainly  of  a  special  and 
temporary  character,  but  may  be  found  in  full  in  the  Latin  text  They 
relate  principally  to  the  reform  of  the  Forests,  the  surrender  of 
charters  and  hostages  placed  in  the  King's  hands  as  securities,  the 
dismissal  of  his  foreign  servants  and  mercenary  troops,  the  rights  of 
the  Welsh  and  of  the  King  of  Scots,  and  the  grant  of  a  general  political 
amnesty. 

There  remains  only  the  6ist  clause,  by  which  means  were  provided 
for  enforcing  the  due  observance  of  the  Charter.  The  question,  how 
should  the  compact  between  the  King  and  his  people  be  enforced,  was 
at  once  difficult  and  pressing.  The  King  was  left  in  possession  of  the 
Regal  power  and  dignity  ;  experience  had  shown  the  ease  with  which 
former  sovereigns  had  broken  their  most  solemn  written  engage- 
ments ;  and  the  insincerity  of  John  was  notorious.     At  this  period 

John  and  Henry  IIL,  and  notes  that,  in  addition  to  the  heavy  exactions  they 
were  placed  under  by  these  sovereigns,  they  were  on  the  other  hand  persecuted  by 
the  seditious  barons  because  they  had  paid  moneys  to  the  kings.  Cf.  Math.  Paris, 
T08 — III.  All  contracts  of  debt  due  to  Jews  were  to  be  in  writing,  dravm  out  in 
several  copies  and  examined  by  two  Jews,  two  Christians,  and  two  pubUc  officers, 
and  then  filed.  Rog.  Hov,  745.  For  the  "  Exchequer  of  Jews,"  cf.  Gneist,  Hist, 
Engl.  Const.,  z86,  note.— Ed. J 
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there  were  no  effective  Constitutional  checks  against  the  King ;  and 
so  a  rude  device  was  hit  upon,  in  its  nature  really  impracticable,  by 
wfajch  John  granted,  in  effect,  to  all  his  subjects  a  qualified  liberty 
of  rebellion.  The  whole  baronage  were  to  elect  a  Council  of  Twenty-  r*'/"**'-^ 
five  barons  charged  to  take  care  with  all  their  might  that  the  pro^  senmtort, 
visions  of  the  Charter  were  carried  into  effect.  If  the  King  or  any  of 
his  officers  should  violate  the  charter  in  the  smallest  particular,  these 
Barons,  or  four  of  their  number,  were  to  complain  to  the  King,  or  in 
his  absence  to  the  Justiciar,  and  demand  instant  redress.  If  no 
redress  be  given  within  forty  days,  '  the  said  five-and-twenty  barons, 
together  with  the  commonalty  of  the  whole  land  {communa  totius  Tfu  natiom- 
Urrae)  shall  distrain  and  distress  us  in  all  possible  ways,  by  seizing  ^^lUsid. 
our  castles,  lands,  possessions,  and  in  any  other  manner  they  can,  till 
the  grievance  is  redressed  according  to  their  pleasure,  saving  harmless 
our  own  person  and  the  persons  of  our  queen  and  children  ;  and  when 
it  is  redressed  they  shall  obey  us  as  before.  And  any  person  whatso- 
ever in  the  land  may  swear  that  he  will  obey  the  orders  of  the  five- 
and-twenty  barons  aforesaid  in  the  execution  of  the  premises,  and  will 
distress  us,  jointly  with  them,  to  the  utmost  of  his  power ;  and  we 
publicly  and  freely  give  liberty  to  anyone  that  shall  please  to  swear 
this,  and  never  will  hinder  any  person  from  taking  the  same  oath. 
As  to  all  those  in  the  land  who  will  not  of  their  own  accord  swear 
to  join  the  five-and-twenty  barons  in  distraining  and  distressing 
us,  we  will  issue  orders  to  make  them  take  the  same  oath  as 
aforesaid.' ' 


John  soon  gave  evidence  of  his  intention  to  break  from  the  Charter  J^^  ''' 

tempts  to 

if  he  could.     He  applied  for  aid  to  the  Pope,  now  his  suzerain,  who  •vade  the 
declared  the  Charter  void,*  excommunicated  the  Barons,  and  sus-  ^-***"*' 
pended  Archbishop  Langton.    The  City  of  London  also,  which  had 
ardently  supported  the  Barons  in  their  demands,  and  whose  Mayor 
was  one  of  the  council  of  twenty-five  executors,  was  laid  under  inter- 
dict.    In  addition  to  these  spiritual  arms,  John  sent  for  a  body  of  *^  ^V^ 
mercenanes  and  renewed  the  Civil  war.    The  mercenanes,  as  pro- 
fessional soldiers,  proved  themselves  an  overmatch  for  the  Barons 

1  ["This  dause  is  so  fiar  in  harmony  with  the  spirit  of  the  feudal  state  of  the 
Middle  Ages,  as  it  was  based  upon  a  mutual  relation  or  feudal  protection  and  fealty, 
that  is  upon  compact."— Gneist,  Hist  EngL  Const,  p.  351  ;  and  again.  **a 
contractual  right  ot  distress  was  so  bound  up  with  the  legal  customs  of  the  Middle 
Ages  that  the  Committee  of  Resistance  almost  loses  thereby  its  apparently  revolu- 
tionary character." — Gneist,  The  EngL  Parliament,  p.  85.— Ed.] 

*  [Cf.  Rymer,  L  a,  p.  67,  foL  ;  Federa,  L  pp.  903,  904.— Ed.] 
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^«  ^roDs  with  their  half-trained  retainers.  In  this  extremity,  the  Barons  deter- 
crown  to  mined  to  renounce  their  allegiance  to  John  and  to  dethrone  him  by 
^^"^  ^       the  aid  of  Louis,  eldest  son  of  Philip  Augustus  of  France,  to  whom 


they  made  a  formal  offer  of  the  English  crown.^    Louis  at  once  sent 

aid  to  the  Barons,  and  himself  landed  in  England  on  the  21st  of  May, 

j^**»^«^       12 16.    But  for  John's  unexpected  death,  on  the  19th   of  October 

Oct.  1S16.     following,  it  is  highly  probable  that  a  change  of  dynasty  would  have 

been  carried  out 
^c9$a^M9t     A.t  the  death  of  John  things  looked  badly  for  the  succession  of  his 
son  Henry,  then  only  nine  years  old.     Louis  was  in  the  south,  the 
Scots  in  the  north,  as  enemies,  and  the  Welsh  March  was  for  a  time 
the  only  place  of  refuge  for  the  Angevin  dynasty.    Without  delay,  on 
the  28th  of  Oct,  12 16,  the  boy  Henry  was  crowned  at  Gloucester  by 
fJ^broVe     ^^«  Papal  legate  Gualo  ;*  and  William  Marshal,  Earl  of  Pembroke, 
^*jt^^^'  assumed,  with  the  assent  of  the  friendly  barons,  the  title  of  Rector  Regis 
'      et  Regnu    The  Regent,  by  his  politic  conduct,  contrived,  within  the 
space  of  a  twelvemonth,  to  bring  over  the  disaffected  baronage  to  the 
King's  side,  and  to  induce  Louis,  after  the  '  Fair  of  Lincoln '  (May 
29,  12 1 7),  and  the  loss  of  his  reinforcements  in  the  naval  engagement 
off  Dover  (Aug.  24),  to   abandon  his  pretensions  to   the   English 
crown. 
Henry  ili.'«      One  of  the  first  acts  of  the  Earl  of  Pembroke  had  been  to  renew 
Charter,       the  Great  Charter  at  a  meeting  of  the  Royalist  prelates  and  barons 
"*^  held  at  Bristol  on  the  24th  November,  12 16,  a  few  weeks  after  John's 

death.  The  alterations  in  the  re-issue  are  numerous.  The  merely 
temporary  provisions  of  John's  charter  were  omitted  as  a  matter  of 
course.  But  there  were  also  omitted  the  12th  and  14th  clauses,  for- 
bidding the  levying  of  extraordinary  aids  without  the  consent  of  the 
Commune  Concilium  regni,  and  regulating  the  mode  in  which  that 
Council  was  to  be  summoned,  as  well  as  all  other  clauses  which  in 
any  way  restricted  the  King's  power  to  increase  his  revenue.  In 
clause  42  of  the  re-issue  the  King's  ministers  assign  as  their  reason 
for  the  omission,  that  these  articles  being  '  gravia  et  dubitabilia,'  the 
prelates  and  barons  had  thought  it  best  that  the  consideration  of  them 
should  be  respited  until  such  time  as,  together  with  such  other  things 
as  pertained  to  the  welfare  of  all,  they  could  be  fully  considered  and 
established.    The  42nd  clause  of  John's  charter,  in  restraint  of  the 

*  Ann.  WavcrL  283 ;  Rymer,  I.  140 ;  Matt  Paris  [Ckron,  Afaj.,  ed.  Luard,  ii. 
647.— C] 

'  [This  act  of  the  Legate  was  undoubtedly  an  infringement  of  the  rights  of  the 
See  of  Canterbury,  but  was  probably  acquiesced  in  by  sQl  parties  for  the  sake  of  the 
Papal  confirmation  thereby  given  to  Henry's  succession  at  a  very  critical  moment. 
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King's  prerogatiire  to  prevent  any  of  his  subjects  from  quitting  the 
kingdom,  and  the  45th,  as  to  the  qualifications  of  the  King's  Justices, 
were  also  left  out  The  alterations  in  the  Feudal  clauses  are  charac- 
terised by  the  greater  authority  conceded  to  the  mesne  lords  over 
their  sub-vassab,  a  retrograde  policy  which  was  probably  dictated  by 
a  desire  to  conciliate  the  baronage.^ 

In  the  following  year  (12 17),  after  Louis  had  finally  quitted  the  Sj^^'**** 
kingdom,  the  Great  Charter  was  again  re-issued,  with  many  further  charter,  and 
important  omissions,  alterations,  and  additions.*    The  Forest  clauses,  ^i^p^^, 
which  had  been  retained  in  the  preceding  Charter,  were  now  omitted,  1317. 
being  embodied  in  the  Charter  of  the  Forest,  which  was  issued  about  Omiidoin. 
the  same  time.'    The  respiting  clause  (42)  was  also  left  out,  provision 
being  made  in  this  and  the  Forest  Charter  for  several  of  the  matters 
previously  respited,  and  as  to  the  other  matters,  their  absence  was  to 
some  extent  supplied  by  a  new  clause  in  this  re-issue  (46),  saving  all 
existing  liberties  and  free  customs.    The  chief  alterations  are :  In  the  Alteratioiu. 
'essential  clauses'  of  John's   Charter  (39,  40),  the  words  already 
referred  to  (supra^  p.   108)  were  added,  apparently  for  the  sake  of 
greater  accuracy ;  and,  probably  as  a  concession  to  the  old  Feudal 
party,  who  regarded  with  dislike  all  extension  of  the  central  Royal 
jurisdiction,  the  assizes  of  the  Itinerant  Justices  were  reduced  from 
four  to  one  annually;   and  the  direction  for  the  election  by  each 

^  A  duplicate  of  Henry  III. '9  first  charter  was  transmitted  to  Ireland,  under  the 
seals  of  the  Legate  and  the  Protector,  for  the  benefit  of  the  King's  faithful  subjects 
there,  with  some  few  alterations  which  the  local  necessities  of  that  island  required. 
— Kacksione,  Introduction  to  the  Charters. 

*  ['  Three  articles  were  saciifioed.  which  contained  the  first  basis  of  a  constitution 
of  estates  of  the  realm.'— Gaeist.  Hist  EngL  Const.  256.  These  arts,  were  Nos. 
61.  za,  and  14.     Cf.  also  Select  Charters,  and  Eld.  p.  344.— Ed.] 

'  No  Forest  Charter  was  issued  by  John  separately  from  the  Forest  clauses  (44,  TJu  Fgrut 
47,  48)  of  Magna  Charta.  By  these,  m  addition  to  the  abolition  of  compulsoiy  Charttr* 
attendance  at  the  Forest  Court  already  referred  to,  all  forests  made  during  John's 
reign  were  deaiforested ;  a  searching  mquiry  into  the  Forest  usages  to  be  made  by 
an  inquest  of  la  sworn  knights  was  promised,  and  all  bad  customs  were  at  once  to 
be  abolished.  The  first  Forest  Charter  was  issued  by  the  Earl  of  Pembroke,  in 
Hen.  IIL's  name,  on  the  i6th  November,  1317.  It  contains  17  articles,  by  which 
the  nxist  grievous  burdens  of  the  Forest  laws,  as  formulated  by  Hen.  II.  in  the 
Assise  at  Woodstock,  1184.  were  either  repealed  or  miti^ted.  The  forests  were 
still  suffered  to  remain  '  an  oasis  of  despotism  in  the  midst  of  the  old  common 
law ; '  but  the  restriction  on  the  jurisdiction  of  the  Forest  Courts  imposed  by  the 
44th  clause  of  John's  charter  was  maintained,  and  all  lands  afforested  by  Richard 
and  John  were  to  be  at  once  deafforested,  as  well  as  such  lands  afforested  by 
Henry  II.  as  were  not  within  the  botmds  of  the  Royal  demesne.  The  penalty  of 
death  or  mutilation  was  forbidden  for  the  futtue,  ^ne,  imprisonment,  or  banish- 
ment from  the  realm  being  substituted  (art  zo) ;  but  the  cruel  mutilation  of  dogs* 
in  order  to  prevent  them  from  being  used  in  hunUng,  was  expressly  retained  and 
regulated  (three  claws  of  the  forefoot  were  to  be  cut  off).  See  the  Charter  of  the 
Forest,  and  the  Assise  of  Woodstock,  with  which  it  should  be  compared,  in  Select 
Chart.  Z50,  359. 
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county  of  four  knights  to  take  the  recognitions  is  omitted,  the  knights 
of  the  (iounty  generally  being  substituted. 

In  addition  to  the  46th,  the  other  new  clauses  in  Henry*s  second 
Charter  are  the  39th,. 42nd,  43rd,  44th,  and  47th.  By  clause  39  land 
was  forbidden  to  be  aliened  by  gift  or  sale,  unless  sufficient  were 
retained  to  answer  for  the  services  due  to  the  superior  lord  of  the  fee.^ 
The  42nd  directs  that  the  County  Court  shall  be  holden  but  from 
month  to  month,  the  Sheriffs  Toum  but  twice. in  the  year,  and  the 
view  of  Frankpledge  at  Michaelmas  ;  regulations  probably  dictated  by 
the  jealousy  of  the  feudal  lords  exercising  local  franchises. 

llie  43rd  restrains  fraudulent  gifts  in  mortmain  to  religious  cor- 
porations :  '  It  shall  not  be  lawful  from  henceforth  to  any  to  give  his 
lands  to  any  religious  house,  and  to  take  the  same  land  again  to  hold 
of  the  same  house ;  nor  shall  it  be  lawful  to  any  religious  house  to 
take  the  lands  of  any,  and  to  leave  the  same  to  him  of  whom  he 
received  it.  If  any  from  henceforth  f^yt  his  lands  to  any  religious 
house,  and  thereupon  be  convict,  the  gift  shall  be  utterly  void,  and  the 
land  shall  accrue  to  the  lord  of  the  fee." 

The  44th  clause  asserts  the  King's  right  to  scutage  ^stcut  capi 
consuevit  tempore  Henrici  regis  am  nostri  :*  and  the  47th  directs 
the  immediate  destruction  of  the  '  castra  adulterina '  (a  phrase  forcibly 
recalling  the  disorders  of  Stephen's  reign),  either  erected  or  rebuilt 
since  the  commencement  of  the  Barons'  war. 


Mortmain, 


'  This  prohibition  applied  both  to  tenants  in  capitt  and  to  tenants  of  mesne 
lords.  It  was  doubted  whether  tenants  in  capite  could  aliene  any  part  of  their 
lands  without  the  Royal  licence,  but  by  statute  ist  Edward  III.  c.  la.  it  was 
declared  that  the  king  should  not  hold  such  lands  as  forfeit,  but  that  a  reasonable 
fine  should  be  paid  into  the  Chancery.  V^Twh  regard  to  tenants  of  mesne  lords, 
this  prohibition  of  Magna  Charta  was  repealed  by  the  statute  Quia  Emptores,  z8th 
Edward  I.,  which  put  a  stop  to  sub-infeudation  and  gave  free  libertvof  alienation 
in  whole  or  in  part,  with  reservation  of  the  services  to  the  superior  lord  of  the  fee. 
Supra,  p.  5a. 

'  The  term '  mortmain,'  in  mortud  manu,  applies  generally  to  alienations  of  lands 
or  tenements  to  any  corporation,  sole  or  aggregate,  ecclesiastical  or  temporal ;  but 
it  is  used  specially  with  reference  to  reb'gious  houses,  whose  enormous  acquisitions 
of  landed  property  and  subtle  evasions  of  the  law  gave  rise  to  a  series  of  restraining 
enactments.  The  earlier  measures  seem  to  have  been  specially  directed  against  the 
fraud  so  frequently  committed  upon  the  feudal  lords  by  pretended  and  colourable 
donations  to  religious  houses  with  the  intention  of  receiving  the  lands  back  again 
freed  from  the  feudal  obligations.  Henry  II.  endeavoured  to  check  this  abuse  by 
exacting  scutage  and  the  other  feudal  dues  from  the  lands  held  in  chief  by  the 
clergy  (Const,  of  Clarendon,  c  xt. )  ;  and  the  present  clause  of  the  Great  Charter 
seems  to  refer  to  fraudulent  as  opposed  to  innocent  alienations.  But  its  effect,  as 
expounded  in  the  following  reign  by  the  Statute  de  Relipcsis,  7th  Edward  I.,  was 
to  prohibit  gifts  of  land  to  religious  houses  generally — t,e.,  even  in  cases  where  the 
religious  house  did  not  give  the  land  back  to  hold  of  the  house,  but  kept  it  in  its 
own  hands.  The  clerical  evasions  of  this  statute  were  successively  and  at  length 
effectually  met  by  the  13th  Edward  I.  (Westminster  II.)  and  the  15th  Richard  II. 
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.  In  the  9th  year  of  his  reign,  Henry,  who  was  now  declared  of  age,  h«u^  iii/s 
re-issued  Magna  Charta  and  the  Charter  of  the  Forest,  in  considera-  chLner 
tion  of  the  grant  of  an  aid  of  a  '  fifteenth.'  They  contained  only  two  >»5* 
alterations  of  importance  :  (i)  In  the  preamble,  the  words  *  j/^///a«^a  9  Henry  ill. 
€i  bona  voiuntate  nostra '  were  substituted  for  the  '  consilio; '  a  change 
which,  though  capable  of  being  interpreted  as  an  assertion  on  the 
King's  part  of  his  independence  of  the  counsel  of  his  baronage,  was, 
with  greater  probability^  intended  to  obviate  any  subsequent  evasion  by 
him  on  the  ground  that  his  former  Charters,  having  been  granted  by 
others  in  his  name  during  his  minority,  were  no  longer  binding  on 
himself.'  (2)  A  final  clause  was  added  specifying  the  grant  of  the 
'  fifteenth '  as  the  price  of  the  King's  concession  :  '  And  for  this  our 
gift  and  grant  of  these  liberties  and  of  other  liberties  contained  in  our 
charter  of  liberties  of  the  forest,  the  archbishops,  bishops,  abbots, 
priors,  earls,  barons,  knights,  freeholders,  and  all  our  subjects  have 
given  unto  us  the  fifteenth  part  of  all  their  moveables.  And  we  have 
granted  unto  ihem  for  us  and  our  heirs  that  neither  we  nor  our  heirs 
shall  procure  or  do  anything  whereby  the  liberties  in  this  charter  con- 
tained may  be  infringed  or  broken  ;  and  if  an\  thing  be  procured  by 
any  person  contrary  to  the  premises,  it  shall  be  had  of  no  force  nor 
cflfect.'^ 

It  is  in  the  form  in  which  it  was  promulgated  in  the  9th  Henry  III.  SabMquent 
that  Magna  Charta  was  confirmed  by  Edward  I.  in  the  twenty-fifth  ^u'of  Uie 
year  of  his  reign.    The  copy  which  heads  our  statute  book  is  taken  Charter, 
from  an  Inspeximus  of  the  Charter,  so  called  from  the  letters  patent 
prefixed  in  the  name  of  Edward  I., '  Inspeximus  Magnam  Chartam 
domint  Hinrici  quondxtn  regis  Angliae  patris  nostri  de  libertatibus 
Anglioi  in  haec  verbal    Regarding  the  Charter  as  the  palladium  of 
the  nation's  liberties,  the  people  for  centuries  were  ever  ready  to  pur- 
chase its  confirmation  from  successive  Kings  by  the  grant  of  a  liberal 
subsidy.     In  this  way  it  was  solemnly  confirmed  no  less  than  thirty- 
seven  times  down  to  the  second  year  of  Henry  VI.' 

c  5.— Coke,  3  Inst.  74;  Reeves  (ed.  Finlason),  I.'  274.    [Creasy.  Eng.  Const 
cb.  xi. — C.]    [Ct  Hannis  Taylor,  Origin  Engl.  Const,  p.  407. — Ed.] 

^  Post  multas  vero  sententiarum  revolutiones,  communiter  placuit,  quod  rex  tarn 
populoauam  plebi  libertates.  prius  cib  eo  puero  amctssas.  Jam  majorfactus  indulsit, 
— Aim.  DunstapL  p.  93.  s.  a.  1225  ;  Select  Chart.  314. 
'  StaL  of  the  Realm,  Charters  of  Liberties,  22-25. 
'  The  Charter  was  confirmed  : 
6  times  by  Henry  III.  6  times  by  Henrv  IV. 

3        „       Edwsird  I.  Once  by  Henry  V. 

14        „        Edward  HI.  „       Henry  VI. 

6        ,,       Richard  II. 
'  To  have  produced  it,'  remarks  Sir  James  Mackintosh.  '  to  have  preserved  it,  to 
have  matured  it,  constitute  the  immortal  claim  of  England  upon  the  esteem  of 
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mankind.  Her  Bacons  and  Shakespeanss,  her  Miltons  and  Newtons.  with  aU  the 
truth  which  they  have  revealed,  and  all  the  generous  virtue  whidi  they  have 
inspired,  are  of  inferior  value  when  compared  widi  the  subjection  of  men  and  their 
rulers  to  the  principles  of  jtistice,  if  indeed  it  be  not  more  true  that  these  mightv 
spirits  could  not  have  been  formed  except  under  equal  laws,  nor  roused  to  full 
activity  without  the  influence  of  that  spirit  which  the  Cheat  Charter  breathed  over 
their  forefathers.'    (Hist  Eng.  i.  aaz.) 

I  One  of  the  latest  contributions  to  Magna  Charta  literature  is  a  treatise  by  Sir 
w.  Anson;  Bart,  entitled  :  "  Law  and  Custom  of  the  Constitution"  (Oxford,  1892). 
The  learned  author  sums  up  as  follows :  "that  Representation  is  a  condition  prece- 
dent to  taxation,  and  that  the  law  \%  the  same  for  all  freemen,  may  be  r^arded  as  the 
cardinal  principle  of  the  Great  Charter."  This  statement  app«urs  to  tne  Editor  to 
be  far  too  vague,  and  to  be  based  upon  generalisations  which  are  misleading. 
Whilst  it  cannot  be  gainsayed  that  this  principle  is  contained  in  the  Charter,  it 
can  hardly  be  described  as  being  the  cardinal  one.  To  assert  this  is  tantamount 
to  begging  the  whole  question  of  the  causes  leading  up  to  the  codification  of 
the  principles  of  justice  which  it  expresses.  An  excellent  contribution  to  the  study 
of  the  English  Charters  is  a  collection  by  M.  Charles  B^mont,  entitled  "  Chartes  des 
liberty  Anglaises"  (zzoo-1305),  Paris.  1892.  It  contains  a  rich  catalogue  of 
names,  subjects  and  words.  The  kernel  of  the  whole  forms  the  "  Magna  Charta,'* 
which  is  led  up  to  by  three  charters  of  the  xath  century.  The  introduction  shows  the 
significance  of  the  Charter,  and  the  author  increases  our  knowledge  of  the 
English  Constitution  in  all  its  bearings  dming  the  Z3th  century  from  most  recent 
sources.  The  sketch  of  the  Magna  Charta,  traced  down  to  the  zyth  century,  is 
of  superlative  value. — Ed.] 
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CHAPTER    V. 

ADIIIMISTRATIVE  SYSTEM  UNDER  THE  NORMAN  AND  PLANTAGENET 

KINGS. 

At  the  head  of  the  whole  Administrative  system  was  the  King  him-  ?i!!JSf 
self,  personally  taking  part  not  only  in  legislation  but  in  fiscal,  judicial,  took  put  in 
and  every  other  kind  of  executive  business.*     It  was  not  till  long  after  Jf  admSSj* 
the  Conquest  that  the  kings  of  the  English  ceased,  occasionally  at  least,  trmtion. 
to  attend  and  take  part  in  the  proceedings  of  their  Courts  of  Law. 
Henry  II.  was  accustomed  to  assist  in  dispensing  justice  both  in  the 
Curia  Regis  and  in  its  financial  committee  the  Exchequer.'    Some  of 
his  sayings  on  the  judgment-seat  have  been  preserved.  In  a  case  tried 
before  him,  shortly  after  his  accession  to  the  throne  in  1 1 54,  the  defen- 
dant alleged  that  a  charter  of  Henry  I.  produced  in  evidence  had  been 
improperly  obtained.    '  Per  oculos  Dei^  exclaimed  the  King,  taking 
the  Charter  into  his  own  hands,  *"  si  cartam  Jianc  falsam  comprobare 
fosseSj  lucrum  tnille  librarum  mihi  in  Anglia  conferres^  '    In  another 

^  The  Norman  period,  comprising  the  reigns  of  the  Conqueror  and  his  three 
soooesson,  was  *  the  epoch  of  the  growth  of  a  new  administrative  system,  having 
the  soiirce  of  its  strength  in  the  roval  power.'  Stubbs,  Const.  Hist.  L  337.  ["The 
Nonnan  government  of  the  Kingdom  rested  upon  a  combination  of  the  relations  of 
the  notary,  judicial,  poUce  and  ecclesiastical  authority ;  consequently  its  central 
point  was  found  in  the  person  of  the  King."  (Gneist,  Hist  EngL  Const,  cap. 
16.  pu  sox.H'Ed.]  [Of  this  period  Green  says,  Hist,  Rng.  PeofU,  i.  124,  '  It  was 
in  these  years  of  subjection  that  England  firat  became  really  England.  .  .  .  The 
new  nation  grew  to  a  sense  of  its  oneness,  and  this  consciousness  was  strengthened 
by  the  political  ability  which  in  Henry  the  First  gave  it  administiadve  order  and  in 
Hennr  the  Second  built  up  the  fabric  of  its  law.' — C] 

•  Ijomini  Regis  Curia,  in  qua  ipse  in  propria  persona  jura  decemiL    DiaL  de 

ScilCL  L  c  A. 

>  Wailer,  Abbot  of  St  Afartin  ofBattU  v.  Gilbtrt  dt  Balliol  (Chron.  Monasteril  A  trial 
de  Bello.  zo6  ;  Bigdow's  Placita  Anglo-Normannica,  175).    This  case  is  interesting  btfort 
\at  the  light  which  it  throws  alike  on  the  woricing  of  the  feudal  tenures,  the  S3rstem  ^g*y  ^^'  '* 
of  radicature,  and  the  social  aspects  of  the  xath  century.  pertcn, 

'Tbe  Abbot  of  Sl  Martin  bad  acouired  certain  lands,  partly  by  purchase  and 
partly  by  gift,  from  a  sub-tenant  of  the  Manor  of  Bamhom,  with  the  consent  of 
Witbelanl  de  Balliol.  who  held  the  same  of  the  Count  of  £u  :  and  the  donation  had 
been  confirmed  by  the  Count  and  by  the  King  (Henry  I.).  Withelard  afterwards 
disseised  the  Abbot  for  refusing  'exactions,  and  no  restitution  was  obtainable 
either  during  the  remainder  of  Henry  I.'s  reign,  or  under  Siephen.  '  in  whose  time 
justice  was  httle  regarded,  and  he  who  was  strongest  got  most.'  On  the  accession 
of  Hen.  II.  '  qui  avita  tempora  renovaret,'  Abbot  Walter  renewed  his  claim  against 
Gilbert  de  BaUiol,  the  heir  of  Withelard.  and  the  King  grants  a  ^-rit  to  John,  Count 
of  £u,  commanding  him,  personally  or  by  the  Sheriff  of  Sussex,  to  do  justice  to  the 
Abbot    The  defendant  manages  l^  various  subterfuges  to  evade  the  trial ;  and  at 
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case,  a  dispute,  between  Baldwin,  Archbishop  of  Canterbury  and  the 
Abbot  of  St  Edmund  as  to  a  territorial  franchise,  we  are  told  that  the 
King,  puzzled  by  the  production  of  conflicting  charters,  declared 
'  Nescio  quid  dicam  :  nisi  ut  cartae  ad  invicem  pugnentJ  And  when 
the  Archbishop  subsequendy  refused  to  accept  the  Abbot's  offer  to 
submit  the  dispute  to  the  verdict  of  the  counties  of  Norfolk  and 
Suffolk,  the  King  angrily  arose  and  left  the  court,  saying, '  Qui  potest 
capere  capiat*  >  King  John  personally  decided  a  case  in  the  Exchequer 
in  the  sixth  year  of  his  reign.  Henry  III.  frequently  sat  in  West- 
minster Hall  with  his  Judges  ;  and  several  instances  are  recorded  of 
criminal  jurisdiction  exercised  in  person  by  John,  Henry  III., 
Edward  I.,  and  Edward  II.'  Still  the  exercise  of  ordinary  jurisdiction 
by  the  King  was  an  exception  to  the  general  rule.  Edward  IV.,  we 
are  told,  sat  in  the  King's  Bench  for  three  consecutive  days,  in  order 
to  see  how  his  laws  were  executed,  but  it  is  not  said  that  he  interfered 

length  the  plaintiff,  with  much  difficulty,  gets  the  suit  called  up  into  the  Curia 
Regis.  But  the  King  is  unable  to  attend  personally,  and  the  cause,  though  much 
liUgated  before  the  King's  Justices,  is  brought  to  no  satisfactory  condnsion. 
Ultimately  the  suit  comes  before  the  King  himself  at  Clarendon.  The  Al>bot's 
case  is  stated  by  Osmund,  a  monk  of  Battle,  and  Peter  de  Chriel,  a  knight,  and  the 
deeds  of  purchase  and  donadon  and  the  charters  of  confirmation  are  read  in  Court. 
The  defendant  objects  that  the  deeds  of  his  ancestors  have  no  seal  Thereupon 
Richard  de  Lucy,  the  Chief  Justice  (who  was  also,  we  are  told,  the  Abbot's  brother), 
asks  whether  the  objector  himself  has  a  seal,  and  on  receiving  an  affirmative  reply, 
sneers  at  the  modem  custom  for  every  little  knight  to  have  a  seal,  and  overrules  the 
objectioiL  ( '  Moris, '  inquit, '  anUquitus  non  erat  quemlibet  militulum  sigillum  habere, 
quod  regibus  et  praecipuis  tantum  competit  personis.  nee  antiquorum  temporibos 
homines  ut  nunc  causidicos  vel  incredulos  malitia  reddebaL')  Undismayed, 
Gilbert  proceeds  to  question  the  confirmatory  charter  of  Henry  I.  ;  whereupon  the 
King  interposes  with  the  exclamation  '  Per  oculos  Dei,'  given  in  the  text,  and 
adds :  '  Si  monachi  per  similem  cartam  et  confirmationem  hujusmodi  jus  in 
praesenti  loco  scilicet  Clarendona,  quem  plurimum  diligo,  se  habere  possent 
ostendere,  nihil  esset  in  quo  eis  juste  possem  contradicere,  quo  minus  eis  omnino 
dimitteretur.'  Then  turning  to  the  Abbot  and  his  advocates.  '  "  Ite,"  inquit,  "et 
consilio  habito.  invicem  conferte,  si  forte  sit  aliquid  cui  amplius  quam  huic  cartae 
veUtis  inniti.  Non  tamen  vos  puto  ad  praesens  aliam  quaesituros  probationem." ' 
After  this  expression  of  opinion  from  the  Court,  it  is  not  surprising  that  the  Abbot, 
though  he  retired  in  obedience  to  the  Royal  command,  quickly  returned  and 
expressed  his  intention  to  produce  no  further  proof  but  to  take  his  stand  upon  the 
charter.  Judgment  is  given  for  the  plaintifT,  'unanimi  consensu  totius  curiae,' 
followed  by  a  king's  writ  *  ad  quatnor  milites  qui  tunc  ex  ejus  praecepto  vicecomi- 
tatum  Suthsexiae  regebant,'  directing  them  to  ascertain  the  boundaries  of  the  lands 
in  question,  by  the  oaths  of  twelve  men  of  the  vicinage,  and  then  to  reinstate  the 

Elaintiff.     Which  was  accordingly  done  b^  Richard  de  Chaaines,  one  of  the  four 
nights,  '  sociorum  suorum  sibi  vice  commissa.' 

^  Archbishop  of  Canterbvry  V.  Abbot  of  St,  Edmund.  Circa  A.D.  zz86.  ChroiL 
Jocelin.  de  Brakelonda,  p.  37  (Camden  Soc ) ;  Bigelow's  Pladta  Anglo-Normannica, 
238. 

*  Allen  on  the  Royal  Prerogative,  99 ;  Madox,  Hist  of  the  Exch.  i.  191 ;  Dialogus 
de  Scacc.  1.  i.  c.  4  ;  Palgrave,  £ng.  Com.  i.  293.  In  early  times  even  Queens 
consort  sometimes  sat  in  Court.  Matilda,  in  the  absence  of  William  the 
Conqueror,  held  pleas  in  person  in  the  County  court  (Domesday,  Heming,  p.  5x2 ; 
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ID  the  proceedings.^  By  the  usage  of  many  centuries  it  has  now  been 
long  an  undisputed  principle  that,  although  the  King  should  be  present 
in  a  Court  of  Justice,  he  is  not  entitled  to  '  determine  any  cause  but 
by  the  mouth  of  his  judges,  to  whom  he  has  committed  the  whole  of 
his  judicial  authority.'*  .  When  James  I.  sat  personally  in  court,  and 
wished  to  interfere,  he  was  told  by  the  judges  that  he  could  not  deliver 
an  opinion.* 

Next  to  the  King  in  power  and  authority  was  his  chief  minister,  "H**  J"^*»* 
the  Justiciar,  the  supreme  administrator  of  law  and  finance.  He  was 
'  the  greatest  subject  in  England,'  the  representative  of  the  King  in 
all  matters,  and  by  virtue  of  his  office,  lieutenant,  viceroy,  or  regent  of 
the  kingdom  during  the  King's  absence.  The  Justiciar  Avas,  as  we 
have  seen,^  a  new  officer  appointed  by  the  Conqueror,  not  only  to 
carry  on  the  government  during  his  frequent  absence  from  England, 
bat  at  all  times  to  relieve  him  from  the  pressure  of  the  vast  amount 
of  business  which  the  government  of  that  newly-acquired  dominion 
involved.  The  Justiciar,  in  short,  stood  to  the  King  in  the  whole 
kingdom  in  the  same  relation  as  the  Sheriff  did  in  each  shire/  The 
dignity  of  the  Justiciar's  office  remained  unimpaii-ed  until  the  death  of 
King  John,  when  Hubert  de  Burgh,  the  Justiciar,  being  besieged  in 
Dover  Castle,  the  Barons  who  proclaimed  Henry  III.  constituted  the 
Earl  of  Pembroke  *  Rector  Regis  et  regni^  De  Burgh  still  retaining  his 
office.  In  1 24 1  the  Archbishop  of  York  was  appointed  Regent  during 
Henry's  absence  in  Poitou,  without  the  title  of  Justiciar.  But  the 
office  was  still  considered  of  such  importance  that  in  1258,  in  the 
'  Mad  Parliament '  at  Oxford,  the  Barons  demanded  that  the  Justiciar 
should  be  annually  chosen  with  their  approbation.  At  length  Edward  I. 

'oonun  Regina  Matilda  in  praesentia  iv.  iricecoinitum ').  The  'good  Queen 
Maud/  wife  of  Heory  I.,  was  f>resent  at  a  trial  in  the  Exchequer  between  the  men 
of  Periton  and  the  Abbot  of  Abingdon  j'  Quia  rex  tunc  in  Normannia  erat,  regina, 
quae  tunc  praesens  aderat,  taliter  hoc  sigillo  suo  confirmavit :  Sciatis  quod  Faritius 
abbas  de  Abbendona  in  curia  domini  mei  et  mea  apud  Wintoniam,  in  thesauro,' 
Ac  (Hist.  Mon.  Abingd.  ii.  ii6  [Rolls  Ser.].  Bigelow's  Plac.  Ang.  Norm.  99.) 
Henry  III.'s  Queen  also  held  pleas  in  person  (Spence,  EquiL  Jurisdiction,  zoi,  n.). 
^  Stow,  Chron.  4x6  (1631).    [Foss,  ir.  315. — £d.] 

*  Coke.  4th  Inst  73. 
'  Blackstone.  iii.  41. 

*  Supra,  p  6a 

*  Stubbs.  Sd.  Chart  Introd.  Sketch.  z6.  '  The  growth  of  [the  JusUdar's] 
functions  was  gradual,  and  even  the  history  of  the  title  is  obscure.  ....  The 
office  first  appears  as  the  lieutenancy  of  the  kingdom  or  xnce-royalty  exercised 
during  the  king's  absence  from  England.  In  this  capacity  William  Fitz-Osbern 
the  steward  of  Normandy,  and  Odo  of  Bayeux,  acted  during  the  Conqueror's  visit 

to  the  Continent  in  1067 It  would  seem  most  probable  that  William  Fitx- 

Osbem.  at  least,  was  left  in  his  character  of  steward,  and  that  the  Norman 
senescfaalship  was  thus  the  origin  of  the  English  justidarship.'— Const  Hist  i.  346. 


Rtgis, 
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dispensed  with  the  office  altogether ;  and  the  Chancellor,  who  now 
entered  into  many  of  the  rights  and  dignities  formerly  enjoyed  by  the 
Justiciar,  became  the  principal  minister. 

TheChao-  The  title  of  Chancellor  was  introduced  into  England  under  Edward 
the  Confessor,  as  the  designation  of  the  official  keeper  of  the  Royal 
seal  and  chief  of  the  King's  chaplains.  With  the  Chancellor  at  their 
head,  the  King's  chaplains,  like  the  '  clerks  of  the  palace '  of  the 
Prankish  monarchs,  formed  a  select  body  of  scribes  or  secretaries, 
who,  under  the  Justiciar,  drew  up  and  sealed  the  Royal  writs,  con- 
ducted the  king's  correspondence,  and  assisted  the  treasurer  in  keeping 
the  Royal  accounts.^  Under  the  Norman  kings  the  office  of  Chan- 
cellor, though  dignified  and  important,  was  thrown  into  shade  by  the 
Justiciarship.  From  the  time  of  Becket,  however,  the  Chancellorship 
appears  to  have  steadily  advanced  in  dignity  until,  on  the  abolition  of 
the  office  of  Justiciar,  it  attained,  as  we  have  seen,  the  foremost  rank. 

Th«c»f7«  The  term  Curia  Re^s^  in  its  widest  signification,  and  early  use 
under  William  the  Conqueror  and  William  Rufus,  seems  to  have 
denoted  the  National,  Common,  or  Great  Council  of  the  Realm — the 
Witenagemot  in  its  feudalised  form — at  the  threefold  sessions  of  which 
the  Bishops  and  Earls  and  all  tenants-in-chief  had  the  right  of  attend- 
ing. In  addition  to  its  political  function  of  giving  '  counsel  and  con- 
sent' to  legislative  changes  and  other  acts  of  national  import,  the 
Curia,  in  its  Judicial  aspect,  was  invested  with  the  old  appellate  juris- 
diction of  the  Witenagemot,  and  with  a  direct  jurisdiction,  as  the 
Feudal  court  of  the  King's  vassals,  in  all  disputes  between  the  tenants 
in  cafiie.  From  the  reign  of  Henry  I.  at  the  latest,  the  Judicial  func- 
tions of  the  Common  Council  of  the  Realm  appear  to  have  been 
exercised  by  a  supreme  Court  of  Justice,  to  which  the  name  Curia 
Regis  is  specially,  though  as  yet  not  exclusively,  appropriated,  and 
which  is  attendant  upon  the  King  in  his  movements  firom  place  to 
place.'    It  is  presided  over  by  the  King,  or  in  his  absence  by  the 

^  Palgrave,  £ng.  Com.  L  177.  '  The  name,  derived  probably  from  the  auutllit 
or  skreen  behind  which  the  secretarial  woric  of  the  royal  household  was  carried  op, 
claims  a  considerable  antiquity ;  and  the  offices  which  it  denotes  are  various  in 
proportion.  The  chancellor  of  the  Karolingian  sovereigns,  succeeding  to  the  place 
of  the  more  ancient  referendarius,  is  simply  the  royal  notary :  the  archi-cancellarius 
is  the  chief  of  a  large  body  of  such  officers  associated  under  the  name  of  the 
Chancery,  and  is  the  official  keeper  of  the  royal  seaL  It  is  from  this  minister  that 
the  English  chancellor  derives  his  name  and  function.' — Stubbs,  Const  Hist  L 
351 — 35a.  [For  the  Chancellor,  **  caneellariw  regis  "  cf.  Spelman,  pp.  I37~Z35. 
— Ed.| 

*  ['  With  the  Norman  Conauest,'  says  Bigelow,  Hist,  Proe.  in  Eng.,  p.  75,  'the 
king  s  court  proper  became  a  disturbing  and  an  uncertain  influence  in  administra- 
tion. It  appeared  furnished  with  new  processes  of  law,  and  with  claims  to 
jurisdiction  of  unknown  extent' — C] 


v.]  Norman  and  Plantagenet  Kings.  12$ 

Justiciar,  who  was  assisted  in  the  performance  of  his  duties  by  a  staff 
of  officials  composed  of  those  barons  who  were  attached  to  the  Royal 
household,  such  as  the  constable,  marshal,  chamberlain,  steward,  and 
treasurer,  together  with  the  Chancellor  and  other  persons  selected  by 
the  King  as  being  specially  qualified  by  their  l^al  knowledge  to  -act 
as  Judges.^  This  Court  possessed  originally  all  those  different  powers 
which  were  subsequently  distributed  among  the  three  courts  of  the 
King's  Bench,  the  Common  Pleas,  and  the  Exchequer.  In  the  Curia 
Re^  were  discussed  and  tried  all  pleas  immediately  concerning  the 
King  and  the  realm  ;  it  superintended  the  assessment  and  collection 
of  the  Royal  revenue ;  decided  all  appeals ;  and  to  it  suitors  were 
allowed,  on  payment  of  a  fine,  to  remove  their  plaints  from  the  older 
but  inferior  Courts  of  the  shire,  the  hundred,  the  manor  and  the 
borough.'  The  exact  relation  of  the  Curia  Rej^is  thus  constituted  as 
a  Court  of  Justice,  to  the  Curia  Regis  in  its  wide  signification  as  the 
National  Council,  is  admittedly  obscure ;  nor  can  we  expect  to  find 
clearness  of  definition  and  limitation  at  a  period  when  the  machinery 
of  government  was  undergoing  a  process  of  transition  and  develop- 
ment. Practically,  however,  the  King's  Court  exercised  the  Judicial 
powers  of  a  permanent  committee  of  the  National  Council,'  consisting 
mainly  of  the  great  officers  of  the  King's  household,  and  strengthened 
by  the  addition  of  other  officials  specially  qualified  for  the  position  of 
judge.* 

The  administration  of  the  Justiciar  was  first  systematically  organised  Fiscal  ad- 
under  Henry  I.,  by  Roger,  Bishop  of  Salisbury,  the  founder  of  a  family  "*"»*^'*"^- 

1  On  the  origin  of  the  great  officials  of  the  Household  and  the  State,  see  Stubbs, 
Const.  Hist.  i.  343—  3S6. 

'  Hardy,  Introduction  to  Close  Rolls,  p.  23. 

*  [Bi^elow.  Hut.  Proc,  Enr.,  p.  76.  disputes  this,  saying  that  the  use  of  the 
expression  Committee  of  the  Witenagemot,  or  Great  Council,  for  the  Kind's  Court 
is '  so  inapt  and  misleading  that  no  consideration  even  of  convenience  should  permit 
its  use.'— CI  IThis  is  a  much  disputed  point ;  but  the  author  appears,  in  spite  of 
Mr.  Bigelow  s  objection  to  the  expression  "  Committee  of  the  National  Council."  to 
be  right  for  all  practical  purposes.  It  may  be  doubted,  however,  whether  it  was 
in  any  sense  "permanent."  Gneist  (Hist  Engl.  Const.,  cap.  xvi.)  refers  to  the 
Curia  Regis  under  three  headings  :  (1)  The  Curia  considered  as  the  Norman  Court 
Days ;  (2)  The  Curia  Regis  as  a  Constitutional  Central  Court  of  Law ;  and  (3)  **  A  " 
Cona  Regis  considered  as  a  Supreme  Government  CoundU  and  remarks,  p.  314, 
"  There  eadsted  at  every  point  of  time  a  sort  of  '  Conseil  du  roi,'  which  the  feudal 
kuignagc  designated  as  the  '  Curia  Regis,'  but  which  varied  every  day  according  to 
tbe  will  of  the  King."  This  complex  and  much  debated  question  has  been  ably 
discussed  at  length  by  Mr.  L.  O.  Pike,  in  chapter  iv.  of  his  "  Constitutionsd 
History  of  the  House  of  Lords  "  (London,  1894) ;  a  work  which  cannot  be  too 
highly  praised  for  its  clear  reasoning,  and  to  which  frequent  reference  will  be  made 
in  this  re-etlition. — Ed,] 

*  Besides  being  applied  to  the  National  Council,  and  the  Supreme  Court  of 
Justice,  tbe  term  Curia  Reris  was  also  employed  to  denote  the  King's  Continual 
Ordinary,  or  Select  Council 
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TIm  ExdM-  of  officials.    From  the  reign  of  that  King,  at  the  latest,  a  committee 
or  branch  of  the  Curia  Regis  was  specially  devoted  to  fiscal  matters, 
and  when  so  employed,  sat  in  the  chamber  and  was  known  by  the 
name  of  the  Exchequer  {Curia  Regis  ad  Scaccarium).^    Twice  in  each 
year,  at  Easter  and  Michaelmas,  every  sheriff  was  bound  to  appear  at 
the  Exchequer  in  the  Palace  at  Westminster  and  account  for  the 
Soorea  of    sums  due  from  his  shire.    These  were  mainly  of  two  kinds  (i.)  the 
ancient  national  payments  (which  required  no  new  authorisationX  con- 
sisting of  {a)  the  ferm  of  the  shire,  that  is  the  rent  (formerly  paid  in 
kind,  now  commuted  for  fixed  sums)  from  public  land  and  Royal 
demesnes — the  old  Folkland  now  become  terra  regis;  {b)  Danegeld, 
'  the  ship-money  of  those  times,'  a  tax  of  two  shillings  on  every  hide 
of  land,  originally  imposed  under  Ethelred  II.,  to  raise  a  tribute 
exacted  by  the  Danes,  and  by  the  Norman  Kings  turned  into  a  per- 
manent contribution  for  the  public  defence ; '  {c)  the  fines  of  local 
courts— the  old  English  wite  payable  to  the  King.     (2.)  The  new 
Feudal  aids,  reliefs,  and  other  payments,  for  which  also  no  authorisa- 
tion of  Parliament  was  required  unless  when  some  extraordinary  gift 
was  demanded.     In  addition  to  these  sources  of  revenue  the  demesne 
lands  of  the  King  and  the  towns  were  liable  to  talliage,  which  was 
arbitrarily  exacted  without  the  consent  of  Parliament,  until  the  right 
was  surrendered  by  Edward  I.*    No  inconsiderable  income  was  also 
received  by  the  Exchequer  from  the  fines  and  other  proceeds  of  the 
'  pleas  of  the  crown,'  from  the  amercements  payable  in  respect  of  a 
large  class  of  small  offences  of  conmiission  or  omission,  and  from  the 
fines  paid  to  the  King  by  the  parties  to  suits  at  law,  either  by  the 
plaintiff  to  obtain  speedy  judgment,  or  by  the  defendant  in  order  to 
delay  or  put  an  end  to  further  proceedings. 
Important         Henry  II.,  the  first  of  the  Angevin  or  Plantagenet  dynasty,  intro- 
uxauoa"'    duced  important  changes  in  Taxation.    All  classes  of  the  people  and 
Henry  II.     ^  kinds  of  property  were  brought  under  contribution.     His  scutage 
was  a  new  land  tax  imposed  upon  the  tenants  in  chivalry,  clerical  as 

^  The  members  of  the  Curia  were  all  termed  Justices,  their  head  being  the 
Capitalis  Justiciaritts  ;  but  in  the  Exchequer  they  were  called  Barones,  or  Barona 
Scaccarii,  a  title  which  they  retained  after  the  Court  of  Exchequer  had  come  to  be 
filled  with  mere  lawvers  not  chosen  from  the  baronage.  Tustidarios  ibidem 
commorantes.  says  Fleta,  barones  esse  dicimus  eo  quod  suis  locis  barones  sedere 
solebant. — Hallam.  Midd.  Aj^es.  ii.  [423].  The  Exchequer  derived  its  name  from 
the  *  chec|uered  cloth  which  covered  the  table  at  which  the  accounts  were  taken,  a 
name  which  suggested  to  the  spectator  the  idea  of  a  game  at  chess  between  the 
receiver  and  the  payer,  the  treasurer  and  the  sheriff.' — Stubbs,  ConsL  Hist  L  377 ; 
Dialogus  de  Scaccario,  i.  i. 

*  llie  latest  instance  of  its  payment  is  in  the  aoth  of  Henry  II.,  but  Richard  I. 
practically  revived  it  under  the  disguise  of  a  '  carucage,'  or  land-tax. 

*  Hallam,  Midd.  Ages.  ii.  [318] ;  Stubbs,  Select  Chart.  Introductory  Sketch,  x8. 
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wen  as  lay,  and  rated,  not  upon  the  ancient  basis  of  the  hide,  but  upon 
the  scutum^  or  knight's  fee.^    Danegeld,  after  the  King's  dispute  with 
Becket,  was  allowed  to  drop  out  of  the  fiscal  system,  but  only  to  be 
almost  immediately  revived  under  the  name  of  donum  or  hidage.  Under 
Richard  I.,  it  became  the  'carucage,'  a  tax  levied  upon  all  holders  of 
land  of  whatever  tenure.    But  Henry's  most  important  innovation  was  Taxation  of 
the  taxation  of  income  and  personal  property,  which,  as  we  have  seen,'  pnpoty. 
were  made  contributory  for  the  first  time  by  his  ordinance  of  the 
Saladin  Tithe  in  1188.    The  practice,  when  once  introduced,  was 
speedOy  extended  and  permanendy  retained.    For  the  ransom  of 
Richard  I.  in  1193,  every  person  in  the  realm  was  called  upon  to  pay 
one^fourth  of  revenue  or  goods.    King  John  exacted,  in  1203,  a  seventh 
of  the  moveables  of  his  barons,  and  in  1207  a  thirteenth  from  the 
whole  people.'    It  was  only  after  taxation  had  been  remodelled,  and  The|)renm« 
systematically  extended,  under  the  first  Angevin  Kings,  to  all  classes  SyJteroatic 
of  men  and  all  kinds  of  property,  personal  as  well  as  real,  that  any  SiViSliS' 
serious  opposition,  first  by  the  clergy  and  then  by  the  rest  of  the  tion ; 
nation,  begins  to  make  itself  felt.    In  the  pre- Norman  period  the 
right  of  the  National  Council  to  consent  to  the  imposition  of  taxes  was 
undisputed,  although  rarely  called  into  exercise.    By  the  theory  of  the 
Feudal   System,  also,  the  taxpayer  '  made  a  voluntary  offering  to  •^  1««<1>  to 
relieve  the  wants  of  his  ruler.'    Now  that  taxation  had  again  become  tion'by  the 

*  On  the  disputed  extent  of  the  Anglo-Saxon  '  hide.'  see  Kenible,  Saxons.  !.  88 
j«f.»  who  makes  it  about  thirty  •three  acres ;  and  G.  L.  Von  Maurer.  Einleitung. 
X96-~X34.  It  is  agreed  that  the  latter  hide  was  one  hundred  or  one  hundred  and 
twenty  acres,  llie  quantity  of  land  constituting  a  Knight's  fee  was  not  uniform. 
It  probably  varied  with  the  value.  The  usual  value  requisite  for  a  Knight's  fee 
was  jfao.  timf.  £dw.  L  (Pari.  Writs,  i.  214),  and  the  amount  had  probably  been 
the  same  from  the  introducdon  of  the  tenure.  ["  The  knight's  fee  is  no  manor,  and 
no  hide  of  a  fixed  uniform  extent,  but  a  unit  of  possession  which  imposes  upon  the 
owner  the  obligation  of  furnishing  a  fully^equipped  man  for  the  usual  period  of  a 
campaign.  These  *  units  of  property '  comprise  not  only  agricultiual  land,  but 
buildings,  rights  of  cutting  tunber,  mills,  nsheries,  salt  and  other  mines,  tolls, 
market  does,  tithes,  &c. ;  and  also,  as  the  furniture,  as  it  were,  of  the  soil,  the  mass 
of  tenants,  the  greatest  cities  as  well  as  the  smallest  villages,  and  single  farms,  the 
formeriy  sJIodiiUly  free  peasant  as  well  as  the  serf  who  bad  settled  on  the  land,  with 
aU  costomary  services,  dues,  and  protection  moneys.  Throughout  the  whole  of 
the  Middle  Ages  the  normal  standard  of  a  knight's  fee  is  not  the  acre-measure,  but 
a  grouid-rent  of  15  and  in  later  times  generally  of  90  lbs.  of  silver." — Gneist 
(HisL  EngL  Const  p.  xxo) :  there  inserted  as  a  quotation  from  the  same  author's 
Verwaltungs-Recht  (and  ed.).*-ED.l 

'  Supra,  p.  8z. 

*  In  subsequent  times  a  '  fifteenth '  of  the  value  of  every  man's  chattels  became 
the  nsnal  granL  From  the  8th  Edward  III.  a  '  fifteenth  '  signified  a  fixed  sum 
according  to  an  assessment  of  the  value  made  in  that  year  upon  all  the  dties, 
bocooghs,  and  towns  of  England.  Under  Richard  II.  the  old  scutage,  hidage,  and 
talliage  began  to  be  replac«l  by  the  '  subsidy,'  a  property  tax  of  4/.  in  the  pound 
for  land  and  aj.  8</.  in  the  pound  for  goods.  Like  the  'fifteenth,'  the  'subsidy' 
$Jso  became  a  fixed  amount ;  one  '  subsidy  '=;^70,ooa 
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national,  and  was  pressing  heavily  upon  all  classes,  it  became  neces- 
sary to  re-assert  the  ancient  right  of  the  Nation  to  give  its  counsel  and 
consent.  The  process  by  which  the  bulk  of  the  feudal  vassals 
exchanged  their  theoretical  right  of  personal  consent  for  the  practical 
right  of  granting  taxes  by  their  representatives,  in  an  assembly  which 
represented  not  merely  the  landowners,  but  all  sections  of  the  Nation, 
will  be  discussed  later  on  when  treating  of  the  origin  and  growth  of 
Parliament. 

Edward  I.  employed  an  expedient  for  raising  money  without  the 
consent  of  Parliament,  analogous  to  the  institution  of  scutage  by 
Henry  11.  It  was  one  of  the  liabilities  of  a  tenant  by  knight- service 
to  be  obliged,  on  attaining  full  age,  to  receive  the  order  of  knighthood, 
and  to  provide  himself  with  the  arms  and  equipments  appropriate  to 
that  dignity.  Henry  III.,  in  1224,  had  directed  the  sheriffs  to  enforce 
this  obligation  against  all  lay  holders  of  a  knight's  fee  : '  an  order 
which  was  repeated  in  1234  as  to  tenants  in  capite  only.'  In  M78, 
Edward  I.,  being  pressed  for  funds,  issued  stringent  orders  to  the 
sheriffs  to  compel  all  persons,  as  well  tenants  of  mesne  lords  as 
tenants-in-chief,  who  held  land  to  the  value  of  ;^20  a  year,  or  one 
whole  knight's  fee  of  the  same  annual  value,  and  who  ought  to  be 
knights,  to  take  up  their  knighthood.'  Those  who  preferred  to  pay 
a  fine  pro  respectu  mUitiae^  were  excused.  The  distraint  of  knight- 
hood was  not  merely  a  method  of  raising  money ;  it  was  also  intended 
to  effect  the  military  object  of  augmenting  the  knightly  body  from 
competent  freeholders,  who  were  neither  tenants-in-chiel;  nor  tenants 
in  chivalry,  thus  forming  a  link  between  the  Feudal  force  and  the  old 
National  militia;  and  politically  it  tended  to  weaken  the  influence 
which  the  baronage  derived  from  the  mesne  tenures.^  But  the  early 
abuse  of  this  prerogative  is  shown  by  the  institution  in  1274  of  an 
inquiry  into  the  misconduct  of  the  sheriffs  and  others  in  reference  to 
the  compulsory  knighthood,^  and  by  the  remedial  Statute  De  Militibus 
passed  on  the  accession  of  Edward  II.  It  was  enacted  that  tenants 
whose  lands  produced  £20  a  year,  or  who  were  under  age,  or  in  holy 
orders,  or  whose  lands  were  held  by  socage  or  burgage  tenure,  should 
not  be  compelled  to  receive  knighthood  ;  and  that  other  persons,  if  of 
great  age,  afHicted  with  bodily  injury  or  incurable  disease,  or  burdened 
by  the  charge  of  children  or  by  suit«,  should  be  excused  on  payment 

*  Rot.  Claus.  ii.  69. 

«  Royal  Letters  ( Hpn.  HI.],  i.  456. 

•  Palgmve's  Pari.  Writs,  i.  214. 

*  See  Stubbs,  Const.  Hist.  ii.  xii,  aSx. 

•  Rymer,  i.  517- 
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of  a  reasonable  fine.^  This  mode  of  raising  money  without  the  consent 
of  Parliament  was  vexatiously  employed  in  later  times  by  Edward  VI., 
Elizabeth,  and  Charles  I.  It  was  abolished,  with  the  other  incidents 
of  Feudal  tenure,  by  the  Act  of  Charles  IL* 

Besides  the  various  forms  of  direct  taxation  under  the  Norman  and  Indirect 
early  Angevin  kings,  the  prisage  of  imported  wines  and  the  customs  ^^^' 
duties  on  certain  other  imports  and  exports  (based  upon  the  ancient 
right  of  levying  toll,  which  in  some  places  was  exercised  even  by  the 
lords  of  manors),  formed  the  nucleus  of  a  system  of  indirect  taxation 
which  gradually  grew  up  with  the  expansion  of  commerce  and  the 
increasing  pecuniary  necessities  of  the  Crown.  The  early  abuse  of 
the  King's  claim  to  customs  is  shown  by  the  provision  in  Magna 
Charta  (c.  41),  that  merchants  may  buy  and  sell  sine  omnibus  malts 
tolHSy  per  antiquas  et  rectos  consuetudines.  The  Constitutional  aspect 
of  the  later  struggles  between  the  King  and  the  Parliament  on  the  sub* 
ject  of  indirect  taxation  will  be  discussed  hereafter. 

Down  to  the  reign  of  Henry  II.  the  Curia  Regis  still  continued  as  judicial 
the  one  Supreme  Court,  of  which  some  of  the  Judges,  selected  from  •y**°*- 
time  to  time  out  of  the  whole  body,  and  varying  in  number  and  com- 
bination, held  a  practically  continuous  session  at  the  Exchequer  for  all 
financial  business.    Under  Henry  II. — more  especially  during  the  Changes  in 
decade  beginning  with  the  Assize  of  Clarendon  in  1 166  and  ending  /^^^/r^under 
with  the  Assize  of  Northampton  in  11 76— the  gjreat  increase  in  the  Henry  11. 
business  of  the  Curia^  both  in  its  cential  sessions  and  on  its  fiscal  and 
judicial  circuits,  caused  the  staff  of  Judges  to  be  gradually  augmented 
to  eighteen.    But  in  the  year  1178,  the  King,  finding  this  number  too 
great,  reduced  the  Judges  in  the  Curia  from  eighteen  to  five  (two 
clerics  and  three  laymen) ;  and  at  the  same  time  deprived  the  court  of 
its  character  of  a  court  of  final  appeal,  by  reserving  to  his  own  hearing 
in  Council  causes  in  which  the  Curia  should  fail  to  do  justice.'    From 
this  limited  tribunal,  which  from  the  following  year  held  regular 
sessions  in  Banco^  nominally  but  not  actually  coram  Rege^  sprang  the 
Courts  [now  Divisions]  of  King's  [or  Queen's]  Bench  and  Common 
Pleas.    Being  still,  in  theory,  held  coram  Rege^  the  Curia  continued, 

^  z  Edw.  II.  sut  z. 

'  za  Car.  II.  c.  24. 

'  Benedict.  Abbas,  L  207.  Et  cum  didicisset  [rex]  quod  terra  et  homines  terrse 
nimis  gravati  essentez  tanta  jusdtiamm  moltitudine,  qiiia  octodecim  erant  numero  ; 
per  consiliam  sapientium  regni  sui  quinque  tantum  elegit,  duos  scilicet  dericos  et 
tres  kuoos :  .  .  .  Et  statuit  quod  illi  quinque  audirent  omnes  clamores  regni,  et 
rectum  facerent;  et  quod  a  curia  regis  non  recederent,  sed  ibi  ad  audiendum 
damores  hominum  remanerent ;  ita  ut  si  aliqua  qusestio  inter  eos  veniret,  quae  per 
eos  ad  finem  dud  non  posset,  auditui  regio  praesentaretur  et  sicut  d  et  sapientiori- 
bos  regiii  plaoeret  terminaretur.    \s,  a.  1178.  ] 
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as  of  old,  to  follow  the  King's  person,  but  this  practice  being  found 
prodactive  of  great  inconvenience  to  both  suitors  and  witnesses,  it  was 
provided  by  Ms^na  Charta  that  common  pleas — civil  suits  between 
private  individuals — should  be  separated  from  the  other  business  of 
the  Curia  and  fixed  at  Westminster.' 

Not  long  after  the  granting  of  Magna  Charta,  the  Curia  Regis  was 
permanently  divided  into  three  committees  or  courts,  each  tsJdng  a 
certain  portion  of  the  business:  (i)  Fiscal  matters  were  confined  to 
the  Exchequer;  (2)  Civil  disputes,  where  neither  the  King's  interest 
nor  any  matter  savouring  of  a  criminal  nature  was  involved,  were 
decided  in  the  Common  Pleas j  and  (3)  the  court  of  King's  Bench 
retained  all  the  remaining  business  and  soon  acquired  the  exclusive 
denomination  of  the  ancient  Curia  Regis?  But  the  same  staff  of 
Judges  was  still  retained  for  all  three  courts,  with  the  Chief  Justiciar 
at  their  head.  Towards  the  end  of  Henry  III.'s  reign,  the  three 
courts  received  each  a  distinct  staff,  and  on  the  abolition  by  Edward  L 
of  the  ofHce  of  Chief  Justiciar,  the  only  remaining  bond  of  union  being 
severed,  they  became  completely  separated.'  Some  trace  of  their 
ancient  unity  of  organisation  always  survived,  however,  in  the  Court 
of  Exchequer   Chamber ;  ^  until   at   length   after   six  centuries  of 

^  Mag.  Chart,  c.  17,  supra,  p.  96. 

*  The  somewhat  confusing  employment  of  the  tenn  Curia  Rt^  down  to  the 
time  when  it  became  exclusively  appropriated  to  the  Court  of  King's  Bench,  is 
referred  to  by  Hallam  (M.  A.  il.  423),  and  should  be  borne  in  mind.  It  was  used 
to  denote  :  (z)  The  Commune  ConciHum,  or  National  Council  of  the  Realm,  the 
Witenagemot  in  a  feudalised  form  :  (a)  The  Orditiarium  Concilium,  the  continual 
or  select  council  for  judicial  as  well  as  administrative  purposes  :  (3)  The  Court  of 
Kings  Bench,  springing  from  the  limited  tribunal  separated  from  this  last  by 
Henry  II.  in  Z178,  and  soon  after  acquiring  exclusively  the  denomination  Curia 
Regis.  [Cf.  L.  O.  Pike.  Constitutional  History  of  the  House  of  Lords,  p.  3;^ 
—Ed.] 

'  From  an  early  period  after  their  complete  severance,  the  King's  Bench,  Common 
Pleas,  and  Exchequer  resorted  10  various  contrivances  to  enlarge  the  jurisdiction  of 
their  respective  courts.  The  King's  Bench  always  had  cognizance  of  all  personal 
actions  where  the  defendant  >vas  already  under  the  custody  of  that  court  By  a 
legal  fiction  persons  not  actually  in  custody  of  the  marshal  of  the  court  were 
assumed  so  to  be,  in  order  to  bring  them  within  its  jurisdiction  ;  and  bv  a  similar 
legal  fiction  the  Court  of  Exchequer,  though  by  its  constitution  precluded  from 
hearing  common  pleas,  gained  cognizance  of  them  by  allowing  the  plaintiff  to  allege 
that  he  was  a  debtor  to  the  Crown,  and  then  to  invoke  the  aid  of  the  court  to 
recover  from  the  defendant  what  would  enable  him  to  pay  his  debt  to  the  Crown. 
So  long  as  the  Judges  received  profit  from  fees,  they  had  a  direct  interest  in  draw- 
ing business  each  to  his  own  court ;  and  the  legal  maxim  boni  judicis  est  amptiare 
jurisdicHonem  seemed  capable  of  a  somewhat  mercenary  interpretation.  The 
statutes  3  WllL  IV.  c  39.  and  a  Vict.  c.  izo,  at  length  put  an  end  to  these 
fictions,  and  established  one  form  of  process — the  writ  of  summons — for  all  the 
courts. 

*  The  Court  of  Exchequer  Chamber  existed  down  to  the  passing  of  the  Judicature 
Act,  1873,  under  two  forms  : 
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independent  existence  they  were  again  anited  by  the  Judicature  Act, 

1873.* 

T(^ether  with  the  Court  of  Chancery  and  the  Probate,  Divorce,  and 
Admiralty  Courts,  they  now  form  Divisions  of  a  consolidated  High 
Court  of  Justice,  itself  a  branch  of  the  Supreme  Court  of  Judicature. 

The  system  of  Itinerant  Justices,  or  Justices  in  Eyre  (■■//i  itinere)  Ijj^*"* 
was  not  invented  by  Henry  II.,  but  its  establishment  as  an  organised  estaUhhed 
and  pennanent  institution  is  due  to  him.     As  early  as  the  reign  of  jf.  '^^"^ 
Henry  I.,  some  of  the  justices  of  the  Curia  Regis  were  occasionally 
appointed  by  the  King  to  go  from  county  to  county  to  collect  the 
revenue  and  hold  pleas,  civil  and  criminal.'    Their  chief  duty,  origin- 
ally, was  to  collect  the  revenue,  determine  disputes  as  to  the  amounts 
payable,  and  detect  and  punish  frauds  on  the  part  of  the  sheriffs  and 
other  fiscaLl  officers.*    But  they  also  supplied  the  place  both  of  the  old 
English  Royal  progresses  during  which  the  kings  had  been  wont  to 
hear  and  determine  complaints  of  failure  of  justice  in  the  lower 

(z)  As  a  court  of  mere  debate,  into  which  causes  of  great  weight  and  difficulty 
might  be  adjourned,  before  iadgment  was  given  upon  them  in  the  court 
below  (as  was  done  in  Calvin's  case,  a  St  Tr.  5^9).  The  court  was 
then  composed  of  all  the  Judges  of  the  three  supenor  courts,  and  some- 
times the  Lord  Chancellor  alM. 
(a)  As  a  Court  of  Error  : 

(a)  First  created  by  statute  31  Edw.  III.  c.  la,  to  determine  errors  from 
the  common  law  side  of  the  Court  of  Exchequer.     Composed  of 
the  Lord  Chancellor,  and  Lord  Treasurer,  and  the  Justices  of  the 
King's  Bench  and  Common  Pleas. 
(^)  A  second  Court  of  Exchequer  Chamber  was  erected  by  statute 
97  Elis.  c.  8.  to  determine  writs  of  error  from  the  King's  Bench. 
Composed  of  the  Justices  of  the  Common  Pleas  and  the  Barons 
of  the  Exchequer. 
Both  (a)  and  {b)  were  abolished,  and 
(r)  The  court  vmu  reconstituted  by  zx  Geo.  IV.  &  z  Will.  IV.  c.  70,  s.  8. 
Judgments  of  each  of  the  superior  Courts  of  Common  Law  (upon 
proceedings  in  error  in  law  being  instituted)  were  subject*  to 
revision  by  the  Judges  of  the  other  two  Courts  sitting  collectively 
as  a  Court  of  Error  in  the  Elxchequer  Charot)er. 
(See  Stephen,  Commentaries,  iiL  428.)    By  the  Supreme  Court  of  Judica- 
ture Act.  1873.  the  jurisdiction  of  the  Court  of  Exchequer  Chamber  was 
merged  in  that  of  the  new  Court  of  Appeal. 

*  36  *  37  Vict,  c  66. 

*  Hardy.  Introduction  to  Close  Rolls,  p.  xxiv.  n. 

'  The  Itinerant  Justices  long  continued  to  be  employed  as  the  King's  agents  for 
aqueexing  money  out  of  the  people.  In  a  Great  Council  convened  by  Henry  111. 
m  1243.  the  baronage  complained—Non  cessaverunt  justiUarii  itinerantes  itinerare 
per  omnes  partes  Angliae  tarn  de  placitis  forestae  quam  de  omnibus  aliis  pladtis, 
ita  quod  omnes  comitatus  Angliae  et  omnia  hundreda,  civitaies  et  burgi,  et  fere 
omnes  villae  graviter  amerciantur ;  unde  solummodo  de  illo  itinere  habet  dominus 
rex  vel  habere  debet  maximam  ^ummam  pecuniae,  si  persolvatur  et  bene  ooUigatur. 
Unde  bene  dicunt  quod  per  ilia  amerdamenta  et  per  alia  auxilia  pritis  data,  omnes 
de  regno  ita  gravantur  et  depauperaDtur  quod  parum  aut  nihil  habent  in  bonis. — 
Matt.  P^uis,  583. 
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tribunals,  and  of  the  annual  courts  which  the  Conqueror  and  his  two 
sons  held  de  more  at  Gloucester,  Winchester,  and  Westminster,  on  the 
three  great  festivals  of  the  year.  During  the  anarchy  of  Stephen's 
reign  the  provincial  visitations  had  ceased  ;  but  Henry  II.  restored 
the  practice.  The  instructions  contained  in  the  Assize  of  Clarendon 
in  1 1 66  are  evidently  intended  for  the  guidance  of  a  body  of  itinerant 
Justices  who  were  about  to  visit  each  county,  and  in  conjunction  with 
the  Sheriffs,  try  all  offenders  accused  by  the  Jury  of  Presentment* 
g^jj  In  1 176,  at  the  Great  Council  of  Northampton,  Henry  divided  the 
foroMd  T176.  kingdom  for  fiscal  and  judicial  purposes  into  six  circuits,  to  each  of 
which  three  itinerant  Judges  were  assigned.*  By  the  Magna  Charta  of 
John  (c  18)  two  Justices  were  to  be  sent  into  each  county  four  times  a 
year,  to  take  assizes  of  mort  d'ancestor,  novel  disseisin,  and  darrein 
presentment ;  but  in  the  second  re-is  ue  of  the  Charter  by  Henry  III., 
in  12 17,  this  was  altered  (c.  13),  to  one  annual  visitation.  Shortly 
afterwards  the  Justices  appear,  for  general  purposes,  to  have  made 
their  circuit  round  the  kingdom  once  in  seven  years  only  ;  a  practice 
which  was  continued  till  the  reign  of  Edward  I. 
Jud^or  By  the  statute  of  Westminster  II.  (13  Edw.  I.  c.  30),  Judges  of 
Nisi  Priiu.  Assize  and  Nisi  Prius  were  ordered  to  be  assigned  out  of  the  King's 
sworn  justices,  associating  to  themselves  two  discreet  knights  of  each 
county,  to  try  matters  of  fact  at  the  courts  of  Assize  and  Nisi  Prius. 
These  justices  of  assize  superseded  the  old  justices  in  Eyre,  and  have 
continued  to  the  present  day.* 

From  their  first  institution  the  Itinerant  Justices  were  accustomed 
on  circuit  to  sit  in  the  full  County  Court,  which  was  summoned  to 
meet  them.  Their  provincial  visitations  thus  form  '  the  link  between 
the  Curia  Regis  and  the  Shire-moot,  between  royal  and  popular  jus- 
tice, between  the  old  system  and  the  new.'^  This  direct  connection 
between  the  Court  of  the  King  and  the  Court  of  the  Shire  had  most 
important  Constitutional  effects,  hereafter  to  be  noticed,  on  the  growth 
of  the  national  representative  assembly ;  and  to  the  same  cause  is 
mainly  due  both  the  uniformity  of  our  Common  Law,  and  the  repres* 
sion  within  due  limits  of  the  local  Feudal  jurisdictions.' 

*  Select  Chart.  134. 

'  Ben.  Abb.  i.  107  ;  Dial,  de  Scaca  if.  c.  a  \secuit  regnnm  in  sex  farttii 

*  Provincial  justice  has  always  been  administered  under  a  '/anety  of  distinct 
authorizations,  corresponding  to  the  several  commissions  of  the  judges.  Blackstone 
(iii.  60)  describes  the  judges  of  Assize  as  sitting  under  five  commissions  ;  (i)  of  the 
peace  ;  (a)  of  oyer  and  terminer ;  (3)  of  gaol  delivery  ;  (4)  of  assize ;  (5)  of  nisi 
prius.  The  recent  abolition  of  actions  of  assize  and  other  real  actions  has,  how- 
ever, thrown  the  commission  of  assize,  as  distinguished  from  that  of  nisi  prius,  out 
of  force,  so  that  there  are  now  only  fotu*  commissions. 

*  Stubbs,  Const  Hist.  L  605. 

*  The  shire-moot  summoned  to  meet  the  Itinerant  Judges  was  a  much  more 
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To  Henry  II.'  mast  also  be  ascribed,  in  addition  to  his  other  ItgslJ^^h 
reforms,  the  wide  expansion  and  regular  establishment  of  the  system  ''^' 
of  Recognition  by  Sworn  Inquest,  that  is,  the  finding  of  facts  by  the 
oath  of  a  body  of  impartial  witnesses,  who  represent  the  testimony  of  the 
local  community,  and  are  summoned  and  examined  by  an  official 
acting  under  the  King's  writ  From  this  institution  our  modem  Trial 
by  Jury  is  lineally  descended. 

The  origin  of  this  'most  democratical  of  juridical  institutions,'  the  lu origin, 
cherished  bulwark  of  constitutional  liberty,  has  been  the  subject  of 
much  learned  discussion,  and  of  numerous  conflicting  theories.' 
Many  eminent  writers,  including  the  learned  author  of  the  '  History  of 
Trial  by  Jury,'  have  stoutly  maintained  that  the  English  jury  is  of 
indigenous  growth,  and  was  not  derived,  directly  or  indirectly,  from 
any  of  the  tribunals  that  existed  on  the  Continent'  Some  have  con- 
tended for  its  ancient  British  or  Romano-British  origin.**  By  others 
the  Anglo-Saxon  compurgators  (or  sworn  witnesses  to  credibility),  the 
sworn  witnesses  to  facts,  the  frithborh^  the  twelve  senior  thegns  of 
Ethelred's  law  who  were  sworn  to  accuse  none  falsely,  the  system  of 

complete  representation  of  the  county  than  the  ordinary  county  court,  which  at 
some  period  between  the  reigns  of  Henry  I.  and  Henry  III.  began  to  be  held  once 
a  month,  like  the  court  of  the  hundred,  instead  of  only  twice  a  year  as  formerly. 
'  The  great  franchises,  liberties,  and  manors  which  by  their  tenure  were  exempted 
from  shire-moot  and  hundred  were,  before  these  visitors,  on  equal  terms  with  the 
freeholders  of  the  geldable,  as  the  ponion  of  the  county  was  called  which  had  not 
fallen  into  the  franchises.  Not  even  the  tenants  of  a  great  escheat  in  the  royal 
hands  escaped  the  obligation  to  attend  their  visitation.  ...  A  writ  of  Henry  III., 
issued  in  laii.  directs  Uie  summons  to  the  county  court  to  be  addressed  to  "  arch- 
bishops, bisnops,  abbots,  priors,  earls,  barons,  knights,  and  freeholders ;  four  men 
of  each  townsliip,  and  twelve  burghers  of  each  borough,  to  meet  the  justices."  '— 
Stubbs,  ConsL  Hist.  L  p.  607  [and  n,  3,  ih.\ 

^  '  The  acts  of  the  counsellor  are  frequently  ascribed  to  the  sovereign ;  but  the 
encomiast  and  the  detmctor  both  agree  in  ascnbing  the  "assizes  "  enacted  by  Henry 
to  the  bent  of  his  own  mind.' — Palgrave,  Eng.  Com.  1.  34^ 

'  See  ForsjTth,  Hist,  of  Trial  by  Jury ;  Bourguignoo,  Ml&moire  sur  le  Jurv  (who 
despairingly  says,  '  son  origine  se  perd  dans  la  nuit  des  temps '),  Palgrave,  Enfflish 
Commonwealth,  L  ch.  8  ;  Turner,  Hist.  Anglo-Saxons  ;  Reeves,  Hist  Eng.  Law 
(ed.  Finlason) ;  Meyer,  Ong.  et  Progr^s  des  Inst  Judic.  iL  c.  11  ;  Gmut,  Self' 
Gcoemwumt,  i.  74.  sq.  ;  K.  Maurer,  in  the  Kritische  Ueberschau.  v.  180,  333.  sq.  ; 
Brunner,  Entttehung  der  Schwurgerichte ;  Stubbs,  Const  Hist  i.  395,  008-633  ; 
[and  Glasson,  Hist,  du  Droit  et  dUs  Inst,  de  FAngUterre,  iii.  409-414.— C.]  [For 
a  ludd  disquisition  upon  this  historical  point,  vide  Hannis  Taylor,  Origin 
of  the  English  Const  p.  333,  seq.  The  conclusion  he  arrives  at,  and  with 
every  show  of  correctness,  is  that  the  "  jury  of  judgment."  the  trial  ptty  0/ modem 
times,  has  been  slowly  devdoped  upon  English  soQ  out  of  the  fusion  of  two  distinct 
elements— one  of  which  can  be  traced  to  old  English,  the  other  to  Norman  law. 
Ci.  £s»ays  in  Anglo-Saxon  Law,  pp.  z86,  187 ;  Brunner,  Zeugen  und  In- 
quisitionsbeweis.  p.  41. — Ed.] 

•  Forsyth,  Trial  by  Jury,  p.  13. 

*  PhUipps  on  Juries ;  Probert,  Ancient  Laws  of  Cambria ;  Finlason's  Reeves' 
Hist  of  English  Law. 
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trial  in  local  courts  by  the  whole  body  of  the  Shire  or  Hundred,  have 
all  been  regarded  as  containing,  severally  or  in  combination,  the  genn 
of  the  modem  Jury.  Yet/ with  the  exception  of  what  may  be  termed 
Ethelred's  Jury  of  Presentment  (which  will  be  considered  in  connexion 
with  the  Grand  Jury  of  later  times),  not  one  of  these  supposed 
origines  will  be  found,  on  careful  examination,  to  possess  much  more 
than  a  superficial  analog}'  to  the  Inquest  by  Sworn  Recognitors,  the 
historic  progenitor  of  the  existing  Jury.  The  theory  which  presents 
the  fewest  i^/^'^rx  difficulties,  and  which  is  supported  by  arguments 
and  evidence  only  falling  short  of  actual  demonstration,  regards  the 
English  system  of  sworn  inquests  as  an  importation  from  Normandy. 
There,  both  before  and  after  the  cession  of  the  Neustrian  province  to 
KoUo,  by  Charles  the  Simple,  it  had  existed,  as  in  the  rest  of  France, 
from  its  establishment  under  the  Carolingian  Kings,  whose  Capi- 
tularies contain  minute  instructions  for  inquisitions  by  sworn  witnesses 
in  the  local  courts.^  But  whatever  may  be  the  remote  source  of  this 
institution,  out  of  which  Trial  by  Jury  grew — a  question  after  all 
chiefly  of  antiquarian  interest — whether  we  regard  the  institution  as  a 
modiflcation  of  the  old  English  Judicial  system,  or,  with  far  greater 
reason,  as  an  inheritance  derived  through  the  Normans  from  the 
Carolingian  Kings,  two  points  are  in  any  case  clear:  (i)  The  system 
of  Inquest  by  Sworn  Recognitors,  even  in  its  rudest  and  simplest 
form,  appears  for  the  first  time  in  England  subsequently  to  and  shortly 
alter  the  Norman  Conquest.  (2)  This  system  was  in  England,  from 
the  first,  worked  in  close  combination  with  the  previously  existing 
procedure  of  the  shire-moot ; '  and  in  its  developed  form  of  *  Trial  by 
Jury '  is  distinctly  and  exclusively  an  English  institution. 

^  See  Palgrave,  English  Commonwealth,  i.  ch.  8 ;  Bninner,  Entstehung  der 
Schwurgerichte,  who  traces  the  inquest  by  jury,  both  Norman  and  English,  from 
the  Carolingian  Inquisitiones  ;  and  StubbA  (Const.  Hist.  i.  612-614,  n.  i),  who, 
adopting  in  the  main  the  theory  of  Palgrave  corrected  and  adjusted  by  the  recent 
work  of  Dr.  Bninner.  says :  '  The  truth  seems  to  be  that  the  inquest  by  sworn 
reoognirors  is  directly  derived  from  the  Frank  Capitularies,  into  which  it  may  have 
been  adopted  from  the  fiscal  regulations  of  the  Theodosian  Code,  and  thus  own 
some  distant  relationship  with  the  Roman  jurisprudence.  .  .  .  The  continuance  of 
the  system  in  France  from  the  Karolingian  times  and  through  the  Norman  period 
is  proved  by  Dr.  Brunner  in  his  work  (Entstehung  der  Schwurgerichte).  The  most 
curious  phaenomena  in  connexion  witn  it  is  the  fact  that  it  was  only  on  English  soil 
that  it  gained  much  development,  the  Norman  lawyers  seeing  themselves  rapidly 
outstripped  by  those  of  England,  and  the  institution  withering  away  in  the  rest  of 
France  until  it  became  extinct.' 

'  See  the  celebrated  trials  in  the  reign  of  William  the  Conqueror  between 
Lanfranc,  Archbishop  of  Canterbury,  and  Odo.  Bishop  of  Bayeux.  on  Pennenden 
Heath  (Ang.  Sacra,  i.  334-336) ;  and  between  Gundulf,  Bishop  of  Rochester,  and 
Picot,  Sheriff  of  Cambridgeshire  (A  L  339).  [Cf,  Bigelow,  Pla^*  Ang.  Norm,,  4, 
34-— C.] 
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As  regards  Criminal  trials,  we  do  indeed  meet  in  the  ordinance  of  "nie  twelve 
King  Ethelred  II.  (flor,  978-1016}  with  a  species  of  jury  of  accusation  hunSred- 
deariy  analogous  to  our  Grand  Jury,  and  possibly  its  direct  progenitor.  "f^,^^JJ^ 
In  the  gemot  of  every  hundred  or  wapentake  the  twelve  senior  thegns,  ment  of 
with  the  reeve,  were  directed  to  go  apart  and  accuse,  or  as  we  should  "*""* 
say,  present,  on  oath,  all  whom  they  should  believe  to  have  committed 
any  crime.^    The  twelve  thegns  seem  to  have  performed  the  part  of 
public  prosecutors ;   but  the  fact  of  the  guilt  or  innocence  of  the 
accused  person  had  still  to  be  determined  by  compurgation,  or  the 
ordeal.    This  primitive  Grand  Jury  probably  continued  in  use,  after 
the  Conquest,  until  its  reconstitution  by  Henry  II.,'  and  thus  the 
Criminal   Jury,  although,  doubtless,  largely  influenced  in  its  later 
development  by  the  co-existence  of  the  inquest  by  jury  in    Civil 
matters,  possesses  strong  claims  to  a  purely  indigenous  origin. 

For  more  than  a  hundred  years  after  the  Conquest  the  ancient  JhS*7?^fii 
Anglo-Saxon  modes  of  trial,  or  forms  of  proof,  by  ordeal  {judicium  civil 
Dei)^  by  oath  (compurgation,  termed  later  on  *  wager  of  law'),  by 
witnesses,  and  by  production  of  charters,  continued  in  general  use, 
side  by  side  with  the  Norman  procedure,  the  wager  of  battle — an 
innovation  detested  by  the  English,'  and  .at  length  gladly  laid  aside 
by  the  Normans  themselves, — and  the  occasional  use  of  the  Inquest  by 
sworn  recognitors.  It  was  only  gradually,  however,,  that  the  advan- 
tages of  the  principle  of  recognition  by  jury  in  its  application  to 
judicial  procedure  became  impressed  upon  the  minds  of  both  rulers 
and  ruled.  At  first  the  sworn  inquest  seems  to  have  been  chiefly 
applied  to  matters  not  judicial,  such  as  the  ascertainment  of  the  laws 
of  King  Edward,*  the  Domesday  survey,'  the  assessment  of  feudal 

>  *This  is  the  ordinance  which  King  Ethelred  and  his  Witan  ordained  as  "  frith- 
bot "  for  the  whole  nation,  at  Woodstock,  in  the  land  of  the  Mercians,  according  to 
the  law  of  the  English.  .  .  .  ill.  cap.  3.  .  .  .  And  that  a  gemot  be  held  in  every 
wapontake ;  and  the  xii.  senior  thegns  go  out,  and  the  reeve  with  them,  and 
swear  on  the  relic  which  is  given  them  in  hand,  that  they  will  accuse  no  innocent 
man,  nor  conceal  any  guilty  one.'  Thorpe,  Anc.  Laws  and  Inst. ;  Select  Chart. 
71-a. 

'  Ang.-Sax.  Chron.  ann.  1224.  .  .  .  '  After  S.  Andrew's  mass,  before  Christmas. 
Ralph  Basset  [justiciar]  and  the  kin^s  thtgTU  held  a  "gewitenemot "  at  Hundehoge 
in  Leicestershire,  and  there  hangra  so  many  thieves  as  ne\'er  were  before,  that 
was  in  that  little  while,  altogether  four  and  forty  men.'  [This  is  said  by  Bigelow, 
Nisi.  Proc.  Eng.,  24,  to  be  '  one  of  the  latest  mentions  of  the  witenagemot  by 
that  name.' — C]  The  Pipe  Roll  of  31  Hen.  I.  contains  numerous  references 
to  the  judices  and  juratores  of  the  shire  and  hundred  courts.  Under  one  or 
the  other  of  these  names  the  jury  of  presentment  may  probably  have  been 
indicated, 

'  [As  to  this  alleged  English  detestation,  see  amira,  Bigelow.  Hist  0/ Proc,  Eng.^ 
p.  327.  and  the  case  there  cited,  where  an  Englishman,  Bp.  Wulfstan,  was  plaintiff 
fo  soon  after  the  Conquest  as  circa  1077.— C.J 

•  iSff/m,  p.  56,  •  Sufra,  p.  46. 
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taxation  under  William  Rufus  and  Henry  I.,  and  the  customs  of  the 
Church  of  York,  which  the  latter  monarch,  in  1106,  directed  five 
commissioners  to  verify  by  the  oath  of  twelve  of  the  citizens.'  There 
are,  however,  equally  early  instances  of  strictly  legal  matters  being 
decided  by  the  recognition  on  oath  of  a  certain  number  of  proH  et 
UgcUes  kofnines^  selected  from  the  men  of  the  county  to  represent  the 
neighbourhood  and  testify  to  facts  of  which  they  had  special  know- 
ledge. In  a  suit  as  to  certain  lands  of  the  Church  of  Ely^  the 
Conqueror  directed  his  justiciars  to  assemble  the  shire-moots  '  of  the 
shires  in  which  the  possessions  of  the  Abbey  of  Ely  lay,  and  ascer- 
tain the  truth  by  the  oath  of  a  number  of  English  to  be  chosen  for 
their  knowledge  of  the  state  of  the  lands  in  the  time  of  King  Edward.' 
A  like  proceeding  is  directed  with  reference  to  the  rights  of  the 
monks  of  Ramsey  in  an  extant  writ  of  William  Rufus  directed  to  the 
Sheriff  of  Northamptonshire.^  One  of  the  most  marked  of  these  early 
instances  of  the  probi  vicini  being  summoned  as  a  jury  for  judicial 
purposes  occurs  in  the  reign  of  Henry  I.  A  writ  was  addressed  in 
the  name  of  William  the  Atheling  to  the  Sheriff  of  Kent,  requiring 
him  to  summon  *  Hamo  the  son  of  Vital,  and  iki^  probi  vicini  of  Sand- 
wich whom  Hamo  has  named,  to  say  the  truth '  respecting  the  freedom 
from  toll  of  a  vessel  belonging  to  the  Abbot  of  St.  Augustine's,  which 
seems  to  have  been  seized  for  non-payment  of  dues.  By  a  subsequent 
writ  the  sheriff  was  directed  to  restore  the  vessel  to  the  abbot, 
according  to  the  verdict  or  recognition  of  the  good  men  of  the  county 
(sicut  recognitmn  fuit  per  probos  homines  comitatus)}  Henry  II. 
applied  recognition  by  jury  to  every  description  of  business,  fiscal 
and  legal,  and  henceforth  down  to  the  reign  of  Edward  I.  it  was,  in 
particular,  the  most  usual  machinery  employed  for  the  assessment  of 
taxation.' 
Eariutt  The  use  of  a  Jury,  both  for  criminal  presentment  and  civil  inquest, 

^aV^'iJ^   is  mentioned  for  the  first  time  in  our  statute  law  in  the  Constitutions 
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^  Thoroton,  Nottinghamshire,  iii.  77  ;  Stubbs,  Const.  Hist.  i.  6x1. 

*  [Omnes  scyras  is  the  expression  in  the  Writ.  Bigelow,  Plac.  Ang.-Norm.,  24. 
—Ed.] 

'  Eligantur  plures  de  illis  Anglis  qui  sciunt  quomodo  terrse  jacebant  praefatjc 
ecclesiffi  die  qua  rex  Edwardus  obiit.  et  quod  inde  dixerint  ibidem  jurando  tesientur. 
— Liber  Eliensis,  256.    [Bigelow,  Plac.  Ang  -Norrn,,  24. — C] 

*  Palgrave,  Eng.  Com.  (Proofs),  clxxix. 

*  Hist.  Mon.  S.  Augusf.  pp.  353-4  ;  Palgrave,  ubi  sup, ;  Forsyth,  Trial  by 
Jury,  104. 

*  The  variations  in  the  mode  of  assessing  taxation  during  this  period  and  the 
increasing  use  of  the  jury  for  that  purpose,  are  traced  by  Bp.  Stubbs,  Select  Chart, 
pp.  147,  251,  275,  342,  345,  351,  357.  By  the  Great  Charter  of  John,  sec  ao, 
amercements  were  only  to  be  imposed  '  per  sacramentum  proborum  hominum  4e 
visneto,' 
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of  Oarendon.    The  way  in  which  the  jury  is  therein  referred  to  seems  gj^^^^' 
to  imply  that  it  had  ah'eady  grown  into  general  use  and  favonr.  H»mt^ 
When  no  one  could  Ije  found  to  accuse  a  powerful  layman  amenable  ^^^^^^ 
to  the  Bishop's  jurisdiction,  the  sheriffs,  at  the  Bishop's  request,  were 
directed  to  '  swear  twelve  lawful  men  of  the  neighbourhood  to  tell  the 
truth,  according  to  their  conscience,'  and  the  same  statute  declared 
that  *  by  the  recognition  of  twelve   lawful  men,*  the  Chief  Justice 
should   decide    all    disputes   as  to    the    lay  or  clerical   tenure  of 
land.> 

It  was  in  the  Grand  Assize  *  (che  exact  date  of  which  is  unknown)  ^^J  ^i*'s 
that  the  principle  of  recognition  by  jury,  having  gradually  grown  into  asmzc 
familiar  use  in  various  civil  matters,  was  applied  by  Henry  II.,  in  an 
expanded  and  technical  form,  to  the  decision  of  suits  to  try  the  right 
to  land.     It  is  described  by  Glanvill  as  a  Royal  boon  conferred  on  the 
people,  with  the  counsel  and  consent  of  the  proceresy  to  relieve  free- 
holders from  the  hardship  of  defending  the  title  to  their  lands  by  the 
doubrful  issue  of  trial  by  battle.'    By  the  Grand  Assize  the  defendant  Procedure. 
was  allowed  his  choice  between  wager  of  battle  and  the  recognition 
(/>.,  knowledge)  of  a  jury  of  twelve  sworn  knights  of  the  vicin^e 
summoned  for  that  purpose  by  the  sheriff. 

In  actions  not  seeking  to  determine  the  absolute  right  to  land,  but  Jj^ 
dealing  with  the  seisin  only  (of  which  the  *  assize  of  novel  disseisin ' 
was  the  most  important),  the  sheriff  himself  chose  twelve  knights  or 
freeholders  {legales  homines)  of  the  vicinage,  who  were  sworn  to  try 
the  question.     In  both  cases  the  recognitors  were  sworn  to  found  The  jory 
their  verdict  upon  their  own  knowledge,  gained  either  by  eye-witness  Zau^^' 
or  by  the  words  of  their  fathers,  or  by  such  words  as  they  are  bound 
to  have  as  much  confidence  in  as  if  they  were  their  own.^    The  pro- 

*  Supra,  p.  78. 

'  AssisassSuuute  or  Ordinance.  The  recognition  by  Jurors  was  called  an  assize 
because  it  was  established  by  an  Assisa  or  statute  of  Henry  II.,  the  text  of  which, 
however,  has  not  been  preserved.  It  seems  to  have  been  called  '  Magna '  from  the 
importance  of  the  questions  to  be  decided  under  it  and  the  superior  station  of  the 
'  milites '  who  were  to  compose  the  jurv.  The  '  roilites '  were  not  alwa3rs  actual 
knights,  but  they  must  have  possessed  landed  property  sufHcient  to  render  them 
legally  compellable  to  take  the  degree  of  knighthood  or  pay  a  fine.  In  ancient  times 
the  word  '  miles '  was  in  fact  almost  synonymous  with  '  gentleman '  now. — Fors3rth, 
Trial  byjury,  4S3.  ["  On  the  Nature  of  the  Grand  Assize,"  cf.  Hannis  Taylor, 
Origin  of  EngL  Const.,  p.  329. — Ed.] 

*  E^t  autem  Magna  Assisa  regale  quoddam  beneficium,  clemenda  prindpls  de 
coosiljo  procerum  populis  indultum,  quo  viiae  hominum  et  status  integritati  tarn 
salnbriter  consulitur.  ut  in  Jure  quod  quis  in  libera  soli  tenemtnto  possidei  retinendo 
duelli  casum  dtclirmre  foaint  homines  ambiguum.-^-GVsLiiwxVi,  De  Legibus  Angliae, 
lib.  ii.  c.  7. 

*  Ad  sdentiam  autem  eorum  qui  super  hoc  jurant  inde  habendam,  exigitur  quod 
per  proprinm  visum  suum  et  auditum  illius  rei  habuerint  notitiam,  vel  per  verba 
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ceeding  by  assize  was  in  fact  merely  the  sworn  testimony  of  a  certain 
number  of  persons  summoned  to  give  e*.ndence  upon  matters  within 
their  own  knowledge.  They  were  themselves  the  only  witnesses.  If 
all  were  ignorant  of  the  facts,  a  fresh  jury  had  to  be  summoned ;  if 
some  of  them  only  were  ignorant,  or  if  they  could  not  agree,  others 
were  to  be  added — a  process  subsequently  called  afforctng  the 
jury — until  a  verdict  could  be  obtained  from  twelve  unanimous  wit- 
nesses.' 

The  remedy  by  Assize  was  subsequently  improved  by  several  Acts 
of  Parliament,  particularly  13  Ed.  I.  c  25  ;  and  as  all  actions  on  the 
assize  were  tried  in  the  King's  Court  or  in  that  of  the  Justices 
Itinerant,  the  jurisdiction  of  the  County  and  Hundred  Courts  began, 
from  this  period,  rapidly  to  decline. 

By  the  Assize  of  Clarendon  the  principle  of  Recognition  by  jury  was 
extended  to  criminal  cases.  It  was  ordained  that  in  every  county 
twelve  lawful  men  of  each  hundred,  with  four  lawful  men  from  each 
township,  should  be  sworn  to  present  all  reputed  criminals  of  their 
district  in  each  County  court.  The  persons  so  presented  were  to  be  at 
once  seized  and  sent  to  the  water  ordeal.'  This  was  simply  a  recon- 
stitution  or  revival,  in  an  expanded  form,  of  the  old  English  institution 
analogous  to  a  Grand  Jury,  which,  as  we  have  seen,  had  existed  at 
least  since  the  time  of  King  Ethelred  II.  ' 

By  the  Articles  of  Visitation  issued  under  Richard  I.  in  1 194,  as 
instructions  to  the  Itinerant  Justices,  the  election  and  constitution  of 
the  Jury   of  Presentment  established    by  Henry  II.  was    farther 
'  rej^ulated,  and  assimilated  to  the  system  already  in  use  for  nomi- 
nating the  recognitors  of  the  Grand  Assize.'    From  this  developed 

gatrum  suorum  et  per  talia  quibus  fidem  teneantur  habere  ut  propriis. — Gfamvill, 
.  c.  17. 

^  IHd, :  Bracton.  lib.  iv.  c.  19.  An  example  of  the  whole  jury  being  ignonuit  of 
the  facts,  and  of  the  summons  of  a  fresh  one  in  consequence,  occurs  in  Pladt. 
Abbrev.  xi  ;  Wiltesir :  Assisa  venit  recognitura  si  Adam  de  Greinvill  et  WiDielmus 
de  U  Folic  dissaisaverunt  injuste  et  sine  judicio  Willielmum  de  Weston  de  fibero 
teneraento  suo  in  Suto  post  primam  coronationem  Domini  Regis.  Turatores  dicunt 
quod  non  vidtrunt  unquam  alium  saisitum  de  tenemento  illo  nisi  WiUielronm  de  la 
Folic,  et  quod  nesciunt  si  Willielmus  de  la  Folie  dissaissiisei  eum  vel  non.  Con- 
sideratum  est  quod  aliijuratora  eligantur  qui  melius  sciant  rei  veritatem.  Dies 
datus  est  eis  ad  diem  Mercurii. 

'  Assize  of  Clarendon.  Select  Chart.  137.  Even  those  who  sucoessfuUf  passed 
through  the  ordeal  were  to  abjure  the  kingdom  vdthin  eight  days,  as  beinig  of  evil 
character  by  the  testimony  of  the  neighbourhood. 

'  Forma  procedendi  in  placitis  Coronae  Regis,  In  primis  eligendi  sunt  qnatuor 
milites  de  toto  comitatu,  qui  per  sacramentum  suum  eligant  duos  legales  milites  de 
quolibet  Hundredo  vel  Wapentacco.  et  illi  duo  eligant  super  sacramentum  soum  x. 
milites  de  singulis  Hundredis  vel  Wapentaccis  ;  vel.  si  militei  defuerint,  legales  et 
liberos  homines,  ita  quod  illi  xii.  in  simul  respondeant  de  omnibus  capitulis  de  toto 
Hundredo  vel  Wapentacoo. — Hoveden,  iii.  aiSa  :  Select  Chart  251. 
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Jury  of  Presentment  oar  present  Grand  Jury  has  historically  de*  tim  Gimiid 
scended.1  J"'^' 

The  establishment  of  this  system  of  combined  presentment  and  Comfmrga- 
ordeal  had  the  effect  of  abolishing,  in  all  criminal  cases,  the  ancient  ^  *^ 
practice  of  compurgation  by  the  oath  of  friends/ the  manifest  fountain 
of  unblushing  perjury.'  * 

In  the  year  121 5,  the  ordeal  was  abolished  throughout  Christendom  9|^5^  . 
by  the  fourth  Lateran  Council,  and  there  remained  only,  for  criminal 
trials  in  England,  the  Grand  Jury  and  the  Combat    But  the  Combat  Th«  comUt 
was  not  applicable  unless  an  injured  prosecutor,  or '  appellant,'  came  ^u^ble.  ^ 
forward  to  demand  it ;  and  as  the  Grand  Jury  was  found  inadequate 
to  secure  perfect  justice,  the  practice  (which  had  been  introduced  even 
before  the  abolition  of  ordeal)  gradually  grew  up  of  allowing  a  second, 
or  Petit  Jury  to  affirm,  or  traverse,  the  testimony  of  the  first  set  of  ?*{Jt/°'L 
inquest-men.  This  became  the  general  usage  in  the  reign  of  Henry  III. 
Still  for  a  long  time  no  prisoner  was  compellable  to  plead,  that  is,  he 
might  refuse  to  be  tried  by  the  jury :  but  in  this  case  he  was  remanded 
to  prison,  and  from  the  date  of  the  Statute  of  Westminster  I.  (3 
Edward  I.)  was  liable  to  the  barbarous  punishment  called  peine  forte  Peine  forte 
et  durey  which  was  only  abolished  so  late  as  the  reign  of  George  1 1 1,'    *'  *"*' 

*  In  the  course  of  time  the  element  of  popular  election  in  the  mode  of  nominating 
the  Grand  Jtuy  was  entirely  eliminated.  Under  the  present  Grand  Jurv  system 
twenty-four  freeholders  of  the  county  are  summoned  by  the  sherifT.  Of  these,  a 
certain  number,  varying  from  twelve  to  twentv-three,  are  sworn,  and  having  been 
preriottsly  instructed  in  the  articles  of  inquiry  by  a  '  charge '  from  the  Judge,  with- 
draw to  examine  indictments  and  hear  privately  the  evidence  for  the  prosecution 
only.  If  twelve  are  satisfied  of  the  truth  of  the  accusation,  the  Grand  Jury  find  '  a 
true  bill,'  and  the  prisoner  is  then  put  on  his  trial  in  open  court  before  a  Judge  and 
twelve  petit  jurymen.  If  not  satisfied,  the  Grand  Jury  find  '  no  true  bill.'  This  is 
tenned  '  isnoring '  the  bill,  from  the  word  '  ignoramus.'  which  was  formerly  endorsed 
on  it  A  famous  historic  case  of  '  ignoramus '  occurred  on  the  trial  of  Lord  Shaftes- 
bury for  high  treason  in  1681,  when  the  Grand  Jury  of  London  ignored  the  bill. — 
State  Tr.  viiL  768.  A  more  recent  case,  arising  out  of  the  Jamaica  rebellion,  was 
the  ignoring  the  indictment  for  murder  against  Governor  Eyre. 

'In  boroughs,  (whose  chaners  exempted  them  from  the  jurisdiction  of  the 
county  court.)  compurgation  was  retained  some  time  longer.  In  the  dvil  action  of 
debt,  it  lingered  on  to  a  recent  period.  The  defendant,  in  an  action  of  debt,  was 
allowed  '  to  wage  his  law,'  that  is,  to  deny  upon  oath  the  debt,  and  vouch  eleven 
compurgators  in  support  of  his  credibility.  The  consequence  of  this  was  that 
plaintilEi  avoided,  when  they  could,  that  form  of  action,  for  as  Sir  Edward  Coke 
sajrs  of  his  own  time,  '  Men's  consciences  do  erow  so  large  (specially  in  this  case 
passing  with  impunity)  as  they  choose  rather  to  bring  an  action  upon  the  case  upon 
nis  (the  defendant's)  promise,  wherein  (because  it  is  trespass  sur  U  case)  he  cannot 
wage  his  law,  than  an  action  of  debt' — Co.  Lit  395,  b.  Tlie  defendant  himself 
was  sworn  de  fidelUate,  and  the  eleven  compurgators  de  crtdulitate  (Forsyth,  83). 
Wager  of  law  was  abolished  in  1883,  by  3  &  4  Will  IV.  c.  4a,  s.  13. 

'  IS  Geo.  III.  c.  aa  For  an  account  of  the  peine  forte  et  dure^  see  Palgrave, 
Eng.  Comm.  (Proofs  and  Illustrations),  clxxvi.,  clxxvii.,  clxxxix,  Stephen,  Comm. 
It.  476  [and  Blgclow,  Hist^  Bn^,  Proc.  334.-0.1 
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Dtfference  It  is  important  to  bear  in  mind  that  in  Trial  by  Jury  as  permanently 
ancient  and  established,  both  in  Civil  and  Criminal  Cases,  by  Henry  II.,  the 
j^if™  function  of  the  Jury  long  continued  very  different  from  that  of  the 
modem  tribunal  The  jurymen  were  still  mere  recognitors,  deciding 
simply  on  their  own  knowledge  or  from  tradition,  and  not  upon 
evidence  produced  before  them  ;  and  it  was  for  this  reason  that  they 
were  always  selected  from  the  hundred  or  vicinage  in  which  the 
question  arose.^ 

The  later  development,  common  to  the  Civil  and  Criminal  Jury 
orthe'Jfury.'  alike,  by  which  the  jurors  gradually  changed  from  witnesses  into 
judges  of  fact,  the  proof  of  which  rested  exclusively  on  the  evidence  of 
others,  has  now  to  be  considered.  The  number  of  the  recognitors  was 
at  first  undefined,  but  when  Glanvill  wrote,  under  Henry  II.,  twelve 
appears  to  have  been  the  usual,  though  not  the  invariable,  number 
mentioned  in  the  King's  writs.  We  have  seen  that  it  was  necessary 
that  twelve  jurymen  should  concur  in  their  verdict,  and  this  result,  in 
Civil  cases  at  least,  was  procured  by  *afforcing'  the  jury,  that  is, 
adding  other  recognitors  from  the  vicinage  who  were  acquainted  with 
the  matter.  But  the  dif]ficuity  of  procuring  a  verdict  of  twelve,  caused 
for  a  time  the  verdict  of  a  majority  to  be  received.  In  the  reign  of 
Edward  III.,  however,  the  necessity  for  a  unanimous  verdict  of  twelve 
was  re-established. 

Under  Henry  III.  special  witnesses  (such  as  the  witnesses  to  a 
deed)  were  sometimes  summoned  together  with,  and  formed  part  of, 

jury. /w/.   ^^ejury. 

Hen.*  III.  '       In  the  Year  Books  of  23rd  Edward  III.  mention  is  made  of  witnesses 
being  adjoined  to  the  Jury  to  give  them  their  testimony,  but  without 
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^  '  Trial  by  jury,  according  to  the  old  English  law,  was  a  proceeding  essentially 
different  from  the  modem  tribunal,  still  bearing  the  same  name,  by  which  it  has 
been  replaced  ;  and  whatever  merits  belonged  to  the  original  mode  of  judidal 
investigation — and  they  were  great  and  unquesdonable,  though  accompanied  by 
many  imperfections — such  benefits  are  not  to  be  exactly  identified  with  the 
advantages  now  resulting  from  the  great  bulwark  of  English  liberty.  Jurymen  in 
the  present  day  are  triers  of  the  issue :  they  are  individuals  who  found  their  opinion 
upon  the  evidence,  whether  oral  or  written,  adduced  before  them  ;  and  the  verdict 
delivered  by  them  is  their  declaration  of  the  judgment  which  they  have  formed. 
But  the  ancient  jurymen  were  not  impanelled  to  examine  into  the  credibility  of  the 
evidence  :  the  question  was  not  discussed  and  argued  before  them  :  they,  the  jury- 
men, were  the  witnesses  themselves,  and  the  verdict  was  substantially  the  examina- 
tion of  these  witnesses,  who  of  their  own  knowledge,  and  >vithotit  the  aid  of  other 
testimony,  afforded  their  evidence  respecting  the  facts  in  question  to  the  best  of 
their  belief.  In  its  primitive  form  a  trial  by  jury  was  therefore  only  a  trial  by 
witnesses  :  and  jurymen  were  distinguished  from  any  other  witnesses  only  by 
customs  which  imposed  upon  them  the  obligation  of  an  oath  and  regulated  their 
number,  and  which  prescribed  their  rank  and  defined  the  territorial  qualifications 
from  whence  they  obtained  their  degree  and  influence  in  society.' — Palgrave,  op,  cit., 
Eng.  Com.  i.  243.    [Cf.  Gneist,  Hist  Engl,  Const,  p,  292, ~£d.] 
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having  any  voice  in  the  verdict.  This  is  the  first  indication  of  the  Jury 
deciding  on  evidence  formally  produced  in  addition  to  their  own 
knowledge,  and  forms  the  connecting  link  between  the  ancient  and  the 
modem  Jury} 

Early  in  the  reign  of  Henry  IV.  a  further  advance  was  made.  All  S***Ay 
evidence  was  required  to  be  given  at  the  bar  of  the  court,  so  that  the  eWdence* 
Judges  might  be  enabled  to  exclude  improper  testimony.*  E?Sf  Uwf** 

From  this  change  flowed  two  important  consequences  :   (i)  From  court. 
the  exercise  of  control  on  the  part  of  the  Judges  sprang  up  the  whole  Con««- 
system  of  rules  as  to  Evidence.  (2)  The  practice  of  receiving  evidence  Uiis. 
openly  at  the  bar  of  the  Court  produced  a  great  extension  of  the  duty 
of  an  advocate.    Henceforward  *  witnesses  were  examined  and  cross- 
examined  in  open  court ;  the  flood-gates  of  forensic  eloquence  were 
opened,  and  full  scope  given  to  the  advocate  to  exercise  his  ingenuity 
and  powers  of  persuasion  on  the  jurors,  to  whose  discretion  the  power 
of  judging  on  matters  of  fact  were  now  entrusted." 

In  the  treatise  of  Chief  Justice  Fortescue,  *  De  Laudibus  Legum  He?^vi 
Angliae,'  written  soon  after  the  year  1450,  we  have  clear  evidence  that  the  jury* 
the  mode  of  procedure  before  juries  by  viv&  voce  evidence  was  the  !S^e^  It 
same  as  at  present.'*  present : 

But  Juries  were  still  for  a  long  time  entitled  to  rely  on  their  own  But  still  ea- 
knowledge  in  addition  to  the  evidence.     In  the  first  year  of  Queen  on  their  m!n 
Anne,  the  Court  of  Queen's  Bench  decided  that  if  a  Jury  gave  a  verdict  imowiedge : 
of  their  own  knowledge,  they  ought  so  to  inform  the  Court,  that  they 
might  be  sworn  as  witnesses.    This,  and  a  subsequent  case  in  the  down  to 
reign  of  George  I.,  at  length  put  an  end  to  all  remains  of  the  ancient  Gewge  Z. 
functions  of  Juries  as  Recognitors.* 

In  the  same  way  the  ancient  rule  requiring  jurors  to  be  returned  ^"*«  *•  *® 
from  the  vicinage  or  hundred,  which  arose  when  jurymen  were  them- 
selves the  witnesses,  was,  after  various  modifications,  abolished  in  all 
Civil  actions  in  the  reign  of  George  11.,^  and  it  was  directed  that  juries 
should  be  summoned  from  the  body  of  the  county. 

While  the  jurymen  were  mere  recognitors,  or  witnesses,  if  they  g^ave  JJ^r^t 
a  wrong  verdict,  they  must  usually  have  been  guilty  of  perjury.  Hence, 
at  Common  Law,  they  became  liable  to  the  writ  of  attaint,  which,  in 

^  Spence,  Eq.  Juris,  i.  199. 

*  In  a  reported  case  of  xi  Hen.  IV.,  a  verdict  was  set  aside  because  the  Jury,  on 
retiring  to  consider  their  verdict,  had  taken  with  them  an  escrow  which  had  not 
Seen  proved  in  evidence  at  the  bar  fy  the  party  ^  nor  delivertd  to  them  by  the  Court, 
Starkie,  Trial  by  Jury  (Law  Review,  No.  iv.,  Aug.  1845,  p.  397). 

*  Starkie,  TrUd  by  Jury  (Law  Review,  No.  iv.,  Aug.  1845). 

*  Fortescue,  De  Laud.  Leg.  Ang.  c.  a6  ;  HaUam,  Midd.  Ages,  ii.  [400]. 

*  Spence,  Ek}.  Juris,  i.  130. 

*  4  ft  5  Anne,  c.  x6,  and  24  Geo.  II.  c.  z8. 
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the  time  of  Henry  II.,  was  restricted  to  pleas  of  assize  only  (novel 
disseisin,  &c.),  but  was  afterwards,  by  various  statutes,  extended  to 
'  every  plea,  real  as  well  as  personal'  ^ 

In  attaint  the  cause  was  tried  again  by  a  Jury  of  twenty-four.  If 
the  verdict  of  the  second  Jury  was  opposed  to  that  of  the  first,  the 
original  twelve  jurors  were  arrested  and  imprisoned,  their  lands  and 
chattels  were  forfeited  to  the  King,  and  they  became  for  the  future 
infamous.  At  a  later  period  other  severities  were  added  to  the 
sentence.' 

After  the  Jury  became  distinct  from  the  witnesses,  attaint  gradually 
fell  into  disuse.  Sir  Thomas  Smith,  in  1583,  says  attaints  were  'very 
seldom  put  into  use."  In  1757,  Lord  Mansfield  said  'the  writ  of 
attaint  is  now  a  mere  sound  in  every  case  ;*^  but  it  was  not  l^;ally 
abolished  till  the  reign  of  George  IV.* 

Long  before  the  legislative  abolition  of  attaint,  the  important  object 
which  that  proceeding  indirectly  attained — a  review  of  the  first  verdict 
— had  been  otherwise  secured,  in  practice,  by  the  motion  for  a  new 
trial  and  rule  thereupon  granted,  the  first  recorded  instance  of  which 
occurred  in  the  year  1665.* 

Besides  the  legal  method  of  attaint,  there  was  also  another  and 
illegal  method  of  punishing  a  Jury  for  a  false  verdict,  frequently  em- 
ployed by  the  Tudor  and  Stuart  sovereigns  for  political  purposes. 
This  was  by  fine  and  imprisonment  by  the  Court  of  the  Star  Chamber. 
In  the  first  year  of  Queen  Mary's  reign,  in  1554,  Sir  Nicholas  Throck- 
morton was  tried  and  acquitted  by  a  Jury  on  a  charge  of  high  treason 
in  connexion  with  Sir  Thomas  Wyatt's  rebellion.  Thereupon  '  the 
Court,  being  dissatisfied  with  the  verdict,  committed  the  jury  to 
prison.'  Some  of  the  Jury  apologised  and  were  liberated,  the  rest 
were  fined  by  the  Court  of  Star  Chamber  and  kept  in  prison  till  the 
fines  were  paid.^ 

After  the  abolition  of  the  Star  Chamber,  the  Crown  made  use  of 
the  Judges  to  intimidate  Juries.  At  length  the  immunity  of  Juries 
was  finally  established  in  1670,  by  the  celebrated  decision  of  Chief 
Justice  Vaughan  in  BushelPs  Case^    Edmund  Bushell  was  foreman  of 


^  04  Edw.  III.  c.  7.    An  attaint  lay  in  Civil  cases  only.    BusheU's  case.  State 
Trials,  vi.  999  ;  Hawkins,  Pleas  Cr.,  bk.  i.  ch.  7a,  s.  5. 
'  Broom,  Constitutional  Law,  154.     (jand  ed«  by  G.  Denman,  1885.] 
'  Smith,  Commonwealth  (ed.  1635),  iii.  ch.  a,  p.  907. 

*  Bright  V.  Eynon,  z  Burr.  393. 

*  6  Geo.  IV.  c.  50.  s.  60. 

*  Forsyth,  Hist,  of  Trial  by  Jury,  i86. 
''  z  State  Trials.  869. 

'  6  State  Trials,  999.    [Denman's  Broom's  Const.  Law,  zi7«38.— C] 
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the  Jury  who  acquitted  the  famous  William  Penn  and  William  Mead,  -»««**^' 
the  Quakers,  on  a  prosecution  for  having  preached  to  a  large  assem- 
blage of  people  in  Gracechurch  Street,  contrary  to  the  Conventicle 
Act  (16  Car.  II.  c.  4).  The  Recorder  of  London  fined  each  of  the 
Jury  40  marks  {£26  13J.  4/f.) ;  and  Bushell,  having  been  committed 
to  prison  for  refusing  to  pay,  sued  out  his  writ  of  habeas  corpus  in  the 
Court  of  Common  Pleas.  On  the  return  being  made  that  he  had  been 
committed  for  finding  a  verdict '  against  full  and  manifest  evidence 
and  against  the  direction  of  the  Court,'  Chief  Justice  Vaughan  held 
the  ground  to  be  insufficient,  and  discharged  the  prisoner. 

In  his  judgment  in  this  case,  Chief  Justice  Vaughan  was  led  to  General 
affirm  the  legal  right  of  the  Jury,  without  the  direction  of  the  Judge,  ^*   ^ 
to  find  a  general  verdict  in  criminal  cases,  that  is,  to  determine  not 
only  the  truth  of  the  facts,  but  their  quality  of  guilt  or  innocence.^ 
This  question  came  up  again  with  reference  to  the  law  of  Libel.     In 
the  trial  of  the  Seven  Bishops,  in  1688,  the  Jury  asserted  their  right 
to  decide  upon  the  purport  of  the  libel,  but  subsequently  in  the  trial 
of  the  printers  of  the  *  North  Briton '  in  1764,  Lord  Mansfield  ruled 
that  it  was  the  province  of  the  Court  alone  to  judge  of  the  criminality 
of  a  libel,  a  doctrine  wholly  subversive  of  the  rights  of  Juries.    This 
doctrine,  after  being  both  assailed  and  maintained  for  a  long  time, 
was  at  length  reversed,  in  opposition  to  all  the  Judges  and  chief  legal 
authorities  of  the  time,  by  the  passing,  in  1792,  of  Fox's  Libel  Act  Jox'i  Libel 
(32  Geo.  III.  c.  60),  which,  in  the  form  of  a  declaratory  law,  enacted    *   ^^^' 
that  the  Jury  may  give  a  general  verdict  of  guilty  or  not  guilty  upon 
the  whole  matter  put  in  issue.' 

After  the  old  Curia  Regis  had  been  permanently  split  up  into  the  The  Kins't 
three  separate  Courts  of  King's  Bench,  Common  Pleas,  and  Exchequer,  council,  or 
each  under  its  own  chief,  the  ancient  personal  jurisdiction  of  the  King  £^/^*"* 
still  continued  to  be  exercised  by  him  in  his  '  Continual '  or  Ordinary  Hum, 
Council  (the  source  of  the  later  Privy  Council),'  not  only  as  an  upper 
court  of  appeal,  but  as  a  direct  court  of  Royal  justice  in  all  cases 

^  6  State  Trials.  Z013. 

'  See  May,  Const.  Iiist  ii.  353-963. 

»  The  term  *  Privy  Council '  does  not  appear  to  have  been  used  until  after  the 
reign  of  Hen.  VI.  ;  secretum  concilium  occurs  in  Hemingbuigh  (ii.  so) ;  and 
Walsingbam  jiL  48),  speaking  of  the  abrogation  of  Acts  of  Parliament  by  Richard 
IL  and  bis  Council,  says,  Rex  cum  private  concilio ;  but  the  usual  style  was 
'continual'  or  'ordinary'  council.  A  distinction  was  probably  always  made 
according  to  the  nature  of  the  business ;  subjects  of  purely  political  deliberation 
seemed  to  have  been  discussed  by  the  great  officers  of  State,  or  as  we  should  now 
say  the  Ministers,  alone,  without  the  presence  of  the  Judges  or  other  legal  members 
of  the  comciHum  ordinarium.  They  formed  therefore  an  internal  council  of 
government,  in  some  respects  analogous  to  the  modem  Cabinet. 
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which  had  not  been  specially  delegated  to  the  recently  constituted 
courts  of  Common  Law.  It  was,  however,  during  the  minority  of 
Henry  III.  that  the  King's  Continual  or  Permanent  Council,  as  distinct 
alike  from  the  Curia  Regis  of  Henry  II.'s  time  and  from  the  Commune' 
Concilium  Regniy  acquired  special  prominence  and  strength.  It  com- 
prised not  only  the  officers  of  State  and  of  the  Royal  household*  with 
the  whole  body  of  the  Judges,  but  a  varying  number  of  Bishops  and 
Barons,  as  well  as  other  members,  both  clerical  and  lay,  whose  sole 
official  status  appears  to  have  been  that  of  counsellors.^  Maintained 
by  Henry  III.  throughout  his  long  reign,  and  adopted  and  further 
developed  by  Edward  I.,  the  Royal  Council  became  henceforth  the 
special  representative  and  instrument  of  the  Kingly  power  acting  side 
by  side  with,  often  in  opposition  to,  the  power  of  the  National 
Council.  The  Royal  Council,  as  its  designation  *  Continual '  denotes, 
was  always  sitting  for  the  despatch  of  business,'  and  for  that  purpose 
it  occupied  different  chambers  about  the  Palace,  among  which  the 
Star  Chamber,  la  Chambre  des  Etoiles^  is  specially  mentioned  in  the 
lu  extensive  records  of  Edward  lll.'s  reign.'  Its  powers  were  most  extensive,  and 
J  Ktion.  Iq^q^^  indefinite.  It  was  the  King's  standing  council  of  advice  in  all 
matters  of  administration  ;  it  received,  discussed,  and  remitted  to  the 
proper  courts  a  vast  number  of  petitions,  which  were  constantly  being 
presented,  praying  for  relief  in  various  matters  of  Judicial  cognisance ;  ^ 
it  exercised  by  itself,  in  conjunction  with  the  Lords'  house  in  Parlia- 
ment, a  very  great  jurisdiction  in  causes  both  Civil  and  Criminal ; 
and  in  matters  of  a  temporary,  partial,  or  comparatively  unimportant 
nature,  it  assumed,  by  issuing  ordinances  claiming  the  force  of  statutes, 
the  exercise  of  Legislative  powers. 

As  regards  the  particular  description  of  Judicial  business,  Civil 
and  Criminal,  disposed  of  by  the  Council  itself,  we  have  seen  that 
Henry  II.,  in  ii  78,  had  constituted  it  a  Court  of  Appeal  for  all  such 
causes  as  the  ordinary  Judges  should  be  incapable  of  determining.* 
The  Council  also  exercised  a  convenient  and  salutary  jurisdiction  in 
cases  of  injury  and  oppression  where,  from  the  heinousness  of  the 

^  See  Stubbs.  Const  Hist.  ii.  40,  255,  seq. 

*  Sir  N.  H.  Nicolas,  Preface  to  Proceedings  of  Privy  Council,  p.  ilL 

*  XL  Edw.  III.  St  z,  c.  zfl  ;  Spence,  Eq.  Juris.  I.  330. 

*  The  general  nature  of  these  petitions  appears  from  the  answers  of  the  Council 
which  have  been  preserved :  '  Sue  at  Common  Law '  (».^.,  by  ordinary  writ) ;  '  sue 
in  Chancery'  (s.«.,  before  the  ordinary  common  law  court  held  before  the 
Chancellor) ;  '  to  be  heard  before  the  Great  Council ; '  '  a  writ  on  the  subject  shall 
be  despatched  out  of  Chancery ; '  '  a  remedy  shall  be  provided,'  &c. — Haidy, 
Introd.  to  Oose  Rolls,  p.  zxvi. 

*  Supra,  p.  139. 
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offence^  the  rank  or  power  of  the  defendant,  popular  riots,  or  other 
causes,  it  was  likely  that  a  fair  trial  in  the  inferior  Courts  could  not 
be  obtained,  or  that  the  process  of  the  Courts  would  be  resisted  by  • 
force.  The  rapine  and  oppression  committed  by  the  powerful  nobility 
during  the  Middle  Ages,  more  especially  under  the  weak  administra- 
tion of  the  Lancastrian  Kings,  frequently  called  for  the  interposition 
of  this  paramount  authority.^  Further,  where  a  person  wsis  suffering 
imprisonment  by  the  process  of  an  inferior  court,  the  double  remedy 
of  a  sulypoena  against  the  pursuing  party  and  a  writ  of  habeas  corpus 
cum  causa  (by  which  the  cause  itself  and  the  body  of  the  defendant 
were  brought  to  be  dealt  with  by  the  Council)  was  sometimes  given.' 
The  Council  had  also  the  power  of  issuing  writs  into  all  special  juris- 
dictions or  franchises,  such  as  Wales  and  Ireland  ; '  and  the  poor,  in 
theory  at  least,  were  the  objects  of  its  special  care> 

In  the  exercise  of  its  Judicial  functions,  the  Concilium  Ordinarium  Riu  «/tht 
appears  to  have  been  generally  presided  over  by  the  Chancellor,  who,  ji^SdJeUfftL 
until  the  reign  of  Edward  III.,  was  always  an  ecclesiastic  of  high 
dignity,  and  as  keeper  of  the  King's  conscience  was  peculiarly  en- 
trusted with  the  duty  of  redressing  the  grievances  of  the  King's 
subjects.  This  great  officer,  independently  of  his  connection  with  the 
Council,  exercised  an  ordinary  legal  jurisdiction  of  much  importance.' 
But  in  the  reign  of  Edward  I.  we  begin  to  perceive  signs  of  the  rise 
of  the  extraordinary  or  Equitable  jurisdiction  of  the  Chancellor.  The 
numerous  petitions  addressed  to  the  King  and  his  Council,  seeking 
the  interposition  of  the  Royal  grace  and  favour  either  to  mitigate  the 
harshness  of  the  Common  Law  or  supply  its  deficiencies,  had  been  in 

^  In  '  Provisions  for  the  good  governance  of  this  land,  that  the  Lordes,  which  ben 
of  the  K.  Counsaill  desireth,'  of  the  and  year  of  Henry  VI.,  subsequently  embodied, 
with  additions,  in  the  Articles  for  the  Regulation  of  the  Council  agreed  to  in 
Pariiament,  the  8th  year  of  his  reign,  we  read  :  '  Item,  that  alle  the  billes  that 
comprehend  materes  terminable  atte  the  commune  Lawe,  .  T  .  .  be  remitted  there 
to  be  determined ;  but  if  so  be  that  the  discredon  of  the  Counsaill  feele  to  grut 
Mf^ktQH  that  00  s/eU  a»d  unmyght  oo  that  othir,  [or  elles  other  cause  reasonable 
yai  shall  move  hem.'] — Rot.  I^rl.  iv.  aoz,  [343I. 

*  Palgiave,  Essay  on  the  Jurisdiction  of  the  King's  Council,  90,  134. 

*  IHd,t  p*  X9< 

*  Rot.  Pari.  iv.  aoz.  a  Hen.  VI..  1433.  '  Item  that  the  Clerc  of  the  Counsall 
be  sworn,  that  every  day  that  the  Counseill  sitteth  on  ony  Billes  bitwyx  partie  and 
partie,  tbiat  he  shall,  as  ter  as  he  can,  aspye  which  is  the  forest  Smyturs  Bille,  and 
that  first  to  be  redd  and  answered^  and  the  Kings  Sergeant  to  be  swome  trewly  and 
pbii^y.  toyeve  the  poor  Man  that  for  suche  is  accept  to  the  Counsail,  assistenie  and 
trew  Comnjaitt  in  his  matere  so  to  be  suyd,  wythout  eny  good  takyngofhim^  on 
pme  of  discharge  of  ther  Ofiic'.' 

*  On  the  ChanceHor's  ordinary  jurisdiction,  see  Spence,  Eq.  Juris.  1.  336.  The 
pTDoeedmgs  were  by  Common  Law  process ;  but  as  the  Chancellor  had  no  authority 
to  summon  a  jury,  issues  of  fact  were  remitted  for  trial  to  the  Court  of  King's 
?ench. 
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the  special  care  of  the  Chancellor,  who  examined  and  reported  upon 
them  to  the  King.  The  inconvenience  arising  from  the  '  multitude ' 
of  petitions  in  the  year  1280,  caused  a  special  order  to  be  issued  by 
Edward  I.,  directing  that  all  petitions  be  examined,  and  according  as 
they  concerned  the  Seal,  the  Exchequer,  the  law  of  the  land,  or  Jewry, 
they  should  go  primarily  to  the  Chancellor,  the  Exchequer,  the  Justices, 
or  the  Justices  of  the  Jewry.  But  if  the  wants  of  the  petitioners  were 
of  a  nature  so  great,  or  so  much  of  grace,  that  the  Chancellor  and  the 
Justices  could  not  act  without  the  King,  then  they  should  be  brought 
before  the  King  to  learn  his  will ;  but  so  that  no  petition  come  before 
the  King  and  his  Council  except  by  the  hands  of  the  Chancellor  and 
the  other  chief  Ministers.^  This  monarch  was  wont  to  assign  by  writ 
under  the  priv>'  seal  certain  of  the  petitions  addressed  to  him,  praying 
extraordinary  remedies,  to  the  Chancellor  and  Master  of  the  Rolls,  or 
to  either  separately,  with  directions  to  give  such  remedy  as  should 
appear  to  be  consonant  to  honesty  (or  equity,  honestatt)?  During  the 
reign  of  Edward  II.  the  jurisdiction  of  the  Court  of  Chancery  was 
considerably  extended,  and  there  occurs  frequent  and  familiar  mention 
of  the  consuetude  cancellaritu?  At  length,  in  1348,  by  a  writ  or  ordi- 
nance of  the  22nd  year  of  Edward  III.,  all  such  matters  as  were  of 
Grace  were  directed  to  be  despatched  by  the  Chancellor  or  by  the 
Keeper  of  the  Privy  SeaL^  This  was  a  great  step  in  the  recognition 
of  the  Equitable  jurisdiction  of  the  Court  of  Chancery  as  distinct  from 
the  Legal  jurisdiction  of  the  Chancellor  and  of  the  Courts  of  Common 
Law,*  although  it  was  not  until  the  following  reign  that  it  can  be  said 
to  have  been  permanently  established. 
Encrmch-  But  the  Council  and  the  Chancellor,  not  content  with  their  admitted 
sphere  of  action,  unconstitutionally  assumed  original  jurisdiction  in 

^  Rot  Clftiis.  8  Edw.  1.,  in  Rytey's  Placita  Pari.  442. 

'  Spence.  Eq.  juris,  i.  355.     '  Quale  de  Jure  et  gratia  canctllarioi '  occurs  in  a 
writ  of  12  Edw.  i. 
'  Lord  Campbell's  CbancellorSp  i.  204* 

*  Sir  T.  DufTus  Hardy,  IntroductioD  to  Qose  Rolls,  xxviiL 

*  *  By  "equitable  jurisdiction  "  must  be  understood.'  says  Lord  Campbell,  'the 
extraordinary  interference  of  the  Chancellor,  without  common-kiw  process  or  regsuxi 
to  the  common-law  rules  of  proceeding,  upon  the  petition  of  a  party  ffrieved  who 
was  without  adequate  remedy  in  a  court  of  common  law  :  whereupon  the  opposite 
party  was  compelled  to  appear  and  to  be  examined,  either  personally  or  upon 
written  interrogatories ;  and  evidence  being  heard  on  both  sides,  without  the 
interposition  of  a  jury,  an  order  was  made  secundum  aguum  ei  Sonum,  which  was 
enforced  by  imprisonment.  Such  a  jurisdiction  had  belonged  to  the  Auia  Regia, 
and  was  long  exercised  by  Parliament ;  and  when  Parliament  was  not  sitting,  by 

the  king's  Ordinary  Council To  avoid    the   circuity   of  applying   to 

Parliament  or  the  Council,   the  petition  was    veiy    soon,   in    many  mstanoes, 
addressed  originally  to  the  Chancellor  himself.'    [Lives  of  the  ChanoeUors,  i.  8,  9. 
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cases  cognisable  at  Common  Law.     In  direct  violation  of  the  liberties  S?^*iSf . 
guaranteed  by  the  Great  Charter,  men  were  arbitrarily  imprisoned  don  of  th« 
without  the  legal  process  of  indictment  or  presentment,  and  their  Common 
lands  seized  into  the  King's  hands.     During  the  reign  of  Edward  1 1 1.  ^  ^^^  ^ 
a  series  of  statutes  were  passed,  in  answer  to  the  repeated  complaints  Sututea 
of  the  Commons,  restraining  these  illegal  invasions  by  the  Council  restraint  of 
upon  the  rights  of  property  and  personal   liberty.      In   the    5th  J^dSlu?* 
Edward  III.  (i 331),  it  was  enacted  that  *no  man  from  henceforth  eery, 
shall  be  attached  by  any  accusation,  nor  forjudged  of  life  or  limb,  nor 
his  lands,  tenements,  goods,  or  chattels,  seized  into  the  king's  hands, 
against  the  form  of  the   Great  Charter  and  the  law  of  the  land.'' 
Twenty  years  later,  the  Commons  again,  petitioned  against  the  illegal 
proceedings  of  the  Council.     Receiving  a  somewhat  unsatisfactory 
reply  from  the  King,  they  repeated  their  petition  to  Parliament  in  the 
following  year  (1352),  and  obtained  the  enactment  of  a  statute  which, 
expounding    the    words  of    Magna    Charta,    explicitly    declares  : — 
*  Whereas  it  is  contained  in  the  Great  Charter  of  the  Franchises  of 
England,  that  none  shall  be  imprisoned  nor  put  out  of  his  freehold, 
nor  of  his  franchises  nor  free  custom,  unless  it  be  by  the  Law  of  the 
Land  ;  it  is  accorded,  assented,  and  established.  That  from  henceforth 
nont  sheUl  be  taken  by  petition  or  suggestion^  made  to  our  lord  the 
King  or  to  his  Council^  unless  it  be  by  indictment^  or  presentment  of 
good  and  lawful  people^  of  the  same  neighbourhood  where  such  deeds 
be  done  J  in  due  manner^  or  by  process  made  by  writ  original  at  the 
common  law,  nor  that  none  be  ousted  of  his  franchises  nor  of  his 
freeholds,  unless  he  be  duly  brought  into  answer  and  forejudged  of  the 
same  by  the  course  of  the  law  ;  and  if  anything  be  done  against  the 
same  it  shall  be  redressed  and  holden  for  naught." 

Similar  provisions  were  contained  in  a  short  enactment  of  the  28th 
of  Edward  III.  ;*  yet  in  the  36th  of  the  same  reign  (1362)  we  find  the 
Commons  again  complaining,  and  it  was  '  ordained  and  established  by 
the  assent  of  the  prelates,  dukes,  earls,  barons,  and  the  commons,  that 
the  charters  and  statutes  be  held  and  put  in  execution  according  to 
the  said  petition.'  ^    In  the  following  year  another  statute  was  passed 

^  5  Edw.  III.  c.  9. 

'  S5  Edw.  III.  Stat.  5.  c.  4  (Stat,  of  the  Realm,  i.  321). 

>  a8  Edw.  III.  c.  3. 

*  Roc  Psaii  it  fl6o.  The  mention  here  of  Dakes  as  a  separate  rank  is  note- 
worthy. The  title  had  been  bestowed  for  the  first  time  in  England  only  twenty- 
five  yean  previously  (in  1337),  when  the  Black  Prince  was  created  Duke  of 
Cornwall.  Henry,  Earl  of  Lancaster,  [great-grandson  of  Henry]  III.,  wa.«<,  in 
135(11,  the  next  recipient ;  [he  d,  24  Mar.  1360]  and  his  title  was  revived  this  very 
year,  1369,  jn  his  son-in-law.  John  of  Gaunt  The  only  other  English  Duke  then 
in  existence,  besides  the  Black  Prince  and  John  of  Gaunt,  was  their  brother  Lionel, 
created  Duke  of  Clarence  [15  Sept.  1363]. 
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in  these  tenns  :  '  Though  it  be  contained  in  the  Great  Charter  that  no 
man  be  taken  nor  imprisoned  nor  put  out  of  his  freehold  without  pro- 
cess of  the  law  ;  nevertheless  divers  people  make  false  suggestions  to 
the  King  himself  as  well  for  malice  as  otherwise,  whereat  the  King  is 
often  grieved  and  divers  of  the  realm  put  in  damage  against  the  form 
of  the  said  Charter  ;  wherefore  it  is  ordained  that  all  they  which  make 
such  suggestions  shall  be  sent  with  the  same  suggestions  10  the  Chan- 
cellor, Treasurer,  and  his  Grand  Council,  and  that  they  there  find 
surety  to  pursue  their  suggestions,  and  incur  the  same  pain  that  the 
other  should  have  had,  if  he  were  attainted,  in  case  that  the  suggestion 
be  found  evil ;  and  that  then  process  of  law  be  made  against  them 
without  being  taken  or  imprisoned  against  the  form  of  the  said  Charier 
and  other  statutes*  * 

In  the  42nd  year  of  Edward  III.  (1368)  the  Commons  again  peti- 
tioned :  '  Because  many  of  your  commons  are  hurt  and  destroyed  by 
false  accusers,  who  make  their  accusations  more  for  their  revenge  and 
particular  gain  than  for  the  profit  of  the  king  or  of  his  people  ;  and  of 
those  that  are  accused  by  them  some  have  been  taken,  and  others  are 
made  to  come  before  the  King's  Council  by  writ,  or  other  command- 
ment of  the  King,  upon  grievous  pain  contrary  to  the  law :  That  it 
would  please  our  lord  the  King,  and  his  good  Council,  for  the  just 
government  of  his  people,  to  ordain  that,  if  hereafter  any  accuser  pro- 
pose any  matter  for  the  profit  of  the  King,  the  same  matter  be  sent  to 
his  Justices  of  the  one  bench  or  of  the  other,  or  of  the  Assizes,  to  be 
enquired  of  and  determined  according  to  the  law ;  and  if  it  concern 
the  accuser  or  party,  that  he  have  his  suit  at  the  common  law ;  and 
that  no  man  be  put  to  answer  without  presentment  before  the  Justices, 
or  matter  of  record,  or  by  due  process  and  original  writ,  according  to 
the  ancient  law  of  the  land.  And  if  anything  henceforth  be  done  to 
the  contrary,  that  it  be  void  in  law  and  held  for  error.'  The  answer 
to  this  petition,  whereon  a  statute  to  the  same  effect  was  grounded, 

^  37  Edw.  III.  c.  z8:  Stat,  of  the  Realm,  i.  384.  Hallam  (Midd.  Ages.  iit.  253) 
appears  to  have  misapprehended  the  purport  of  this  obscurely-worded  statute  in 
saying  that  it  '  recognizes  in  some  measure  those  irregular  proceedings  before  the 
council  by  providing  only  that  those  who  made  suggestions  to  the  chancellor  and 
great  council,  by  which  men  are  put  in  danger  against  the  form  of  the  charter,  shall 
give  security  for  proving  them.'  The  accusers  were  to  give  security  to  prosecute 
their  suit  and  to  inctir,  in  the  event  of  an  acquittal,  the  same  penalty  as  that  to 
which  the  accused  would  have  been  subjected  if  found  guilty  ;  but  the  prosecution 
itself  was  to  be  by  '  process  of  law  made  against  them  [the  accused]  without  being 
taken  or  imprisoned  against  the  form  of  the  said  charter.'  The  effect  of  the  statute 
would  seem  to  be  to  punish  all  persons  making  false  suggestions  to  the  King 
himself  instead  of  proceeding  by  due  process  of  law,  by  compelling  them  to  resort 
to  the  regular  courts,  and  in  addition  to  pay  a  penalty  if  they  failed  to  prove  their 
cas\ 
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runs :  '  Because  this  article  is  an  article  of  the  Great  Charter,  the 
King  willeth  that  this  be  done,  as  the  petition  doth  demand.'  * 

Acts  of  Parliament,  however,  were  of  little  avail  against  the  stubborn  L»"^*  «^'^* 
perseverance  of  King  and  Council  in  retaining  the  power  which  they  restrainbg 
had  been  so  long  accustomed  to  use.  The  Civil  jurisdiction  of  the  "■'"**^ 
Council  was  at  this  time  principally  exercised  in  conjunction  with  the 
Chancery,  now  growing  into  importance,  and  the  two  are  henceforth 
generally  named  together  in  the  remonstrances  which  the  Commons 
still  from  time  to  time  continued  to  present.  To  a  petition  in  the  13th 
of  Richard  il.  (1389),  that  neither  the  Chancellor  nor  the  King's 
Council  should  make  any  ordinance  against  the  common  or  statute 
law,  or  the  ancient  customs  of  the  land,  *•  but  that  the  common  law 
have  its  course  for  all  the  whole  people,  and  that  no  judgment  rendered 
be  annulled  without  due  process  of  law,' '  the  King  returned  the  un- 
satisfactory answer  :  '  Let  it  be  done  as  has  been  usual  heretofore, 
provided  the  royal  prerogative  be  saved  (issint  que  la  Regalie  du  Roi 
soit  sauve) ;  and  if  any  one  feel  aggrieved,  let  him  show  it  specially 
and  right  shall  be  done  him.' ' 

During  Richard  II.'s  reign,  especially  in  the  second  chancellorship 
of  Archbishop  Arundel,  the  Equitable  jurisdiction  of  the  Chancer)' 
was  much  extended,  and  the  famous  writ  of  subpoena  came  into  use  as  "^^  ^^"^ 
invented  or  improved  by  John  de  Waltham,  Master  of  the  Rolls.  ^***^* 
This  innovation  does  not  appear  to  have  merited  the  great  importance 
attached  to  it,^  but  it  was  highly  unpopular  at  the  time,  and  excited 
vigorous  complaints  from  the  Commons.  The  lawyers,  too,  of  the 
ordinary  courts,  manifested  much  professional  jealousy  of  the  growing 
iurisdiction  of  Chancery  ;  and  as  the  Chancellor  was  almost  always  an 
ecclesiastic,  and  was  guided  in  his  decisions  by  the  Civil  and  Canon 
laws  rather  than  by  the  customary  laws  of  the  country,  the  laity 
naturally  regarded  his  office  with  distrust*  Nothing  more,  however, 
was  effected  in  this  reign  than  the  passing  the  Act  of  1393,  by  which  17  iUch.^t. 

^  43  Edw.  IIL  c.  3,  and  Rot.  ParL  ii.  395. 

'  *  £t  que  null  Judgement  renduz  soit  adnuUe  sanz  due  proces  du  Ley.'  Hallam 
[M.  A  iiL  Z39]  translates  this  passage  with  less  than  his  usual  accuracy,  in  a 
manner  which  materially  alters  its  sense. 

*  RoL  ParL  ui.  366. 

*  Lord  Campbell's  Chancellors,  i.  246. 

*  *  In  the  rdgn  of  Edward  III.  the  exactions  of  the  court  of  Rome  had  become 
odious  to  the  king  and  the  people.  ...  A  general  distaste  on  the  part  of  the  laity 
of  all  ranks  to  evenrthing  connected  with  the  Holy  See  had  beeun  to  spring  up. 
The  name  of  the  Roman  Law,  which  in  the  reigns  of  Henry  II.  and  III.  and  of 
Edwajrd  I.  bad  been  in  considerable  favour  at  court,  and  even  with  the  judges, 
became  the  object  of  aversion.  In  the  reign  of  Richard  II.  the  barons  protested 
that  they  woukl  never  suffer  the  kingdom  to  be  governed  by  the  Roman  law,  and 
the  judges  prohibited  it  from  being  any  longer  cited  in  the  common  law  tribunals.' 
— Spence,  £q.  Juris,  i.  346. 
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power  was  given  to  the  Chancellor  to  award  damages  in  cases  where 
people  should  be  compelled  *  to  come  before  the  King's  Council  or  in 
the  Chancery  by  writs  grounded  on  untrue  suggestions  ;'*  a  remedy 
which  being  referred  to  the  discretion  of  the  Chancellor  himself,  whose 
jurisdiction  was  to  be  controlled,  proved  wholly  ineffectual,  but  which 
was  used  as  a  Parliamentary  recognition  of  the  authority  of  the  court, 
and  a  pretence  for  refusing  to  establish  any  other  check  upon  it'' 
^toSf"^*        From  the  passing  of  the  statute  17  Richard  II.  at  the  latest,  the 
mentofthe   Court  of  Chancery  may  be  regarded  as  a  distinct  and  permanent 
Suitable**^*  Court,  having  separate  jurisdiction,  with  its  own  peculiar  mode  of  pro- 
jurbdictton.  cedure,  similar  to  that  which  had  prevailed  in  the  Council.'    During 
the  reigns  of  Henry  IV.   and   Henry  V.,   and  in  the  minority  of 
Henry  VI.,  the  Commons  continued  to  remonstrate  against  the  en- 
croachments of  the  Chancery.    But  from  the  time  of  Edward  IV., 
although  the  Judges  still  disputed  the  Chancellor's  authority  to  inter- 
fere with  the  proceedings  of  the  Common  Law  courts,  we  do  not  trace 
any  further  opposition  on  the  part  of  the  Commons  ;  and  down  to  the  , 
reign  of  Charles  II.  the  Court  continued  to  be  substantially  the  same  ( 
as  it  was  in  the  reign  of  Edward  IV.* 
Magtmm  The  Continual  or  Ordinary  Council    has  been  considered  with 

onci  urn.  j.g£gj.gj^j.g  jQ  jjg  independent  jurisdiction  :  but  it  was  also  equally  con- 
spicuous in  its  relation  to  the  High  Court  of  Parliament.  The  growth 
of  the  National  Parliament  has  yet  to  be  considered ;  but  we  may  ' 
anticipate  so  far  as  to  note  that  even  after  the  permanent  establish- 
ment of  a  Parliament  of  the  three  Estates  under  Edward  I.,  the 
baronage,  spiritual  as  well  as  temporal,  still  retained,  independently  of 
Parliament,  certain  powers  which  had  been  theirs  when  they  alone 
constituted  the  Commune  Concilium  Regniy  and  which  they  ultimately 
transmitted  to  the  House  of  Lords.*  Under  the  title  of  Magnum 
Concilium  Regis  et  Regni  they  continued  to  meet  at  intervals  during 
the  13th  and  14th  centuries,  sometimes  in  conjunction  with  the  King's 
Continual  Council,  and  occasionally  also  in  an  assembly  containing 
all  the  elements  of  Parliament, '  sunmioned  to  meet,  but  not  under  the 
proper  parliamentary  style.'    As  the  Commons  took  no  part  in  the 

*  17  Ric.  II.  c.  6. 

'  Lord  Campbell's  Chancellors,  i.  3^7. 

'  Spence,  Eq.  Juris,  i.  345.  Suits  m  Chancery  were  commenced  by  petition  or  ' 
bill,  without  any  preliminary  writ,  followed  by  a  subpoena  summoning  the  party 
complained  against  to  appear  before  the  court  and  make  answer.  Disputed  facts 
might  be  established  by  the  personal  examination  of  the  parties  on  oath,  a  proceed- 
ing unknown  to  the  Common  Law,  but  employed  by  this  tribunaT  and  by  the 
Council  from  which  it  branched  oft. 

*  Palgrave,  Authority  of  the  King's  Council,  97 ;  Spence,  Eq.  Juris,  i.  349. 

*  Stubbs,  Const.  Hist.  ii.  204. 
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judicial  power  of  Parliament,^  its  function  as  the  King's  great  and 
extraordinary  court  of  justice  was  performed  by  the  King's  Great 
Council, — the  Lord's  house  in  Parliament  blended  with  the  Ordinary 
Council     It  is  from  the  mixed  powers  of  this  assembly,  and  the  ^^jj^j^*« 
double  capacity  of  the  Peerage  as  members  both  of  the  Parliament  or  chancter  of 
L^slative  council  and  of  the  deliberative  and  Judicial  council,  that  Jl^********' 
the   House  of  Lords  derived  its  Judicial  character  as  a  Court  of 
Appeal,'  and  the  Privy  Council  its  legislative  character,  which  it  aodof  iIm 
attempted  to  carry  out  in  the  shape  of  Ordinances.'    The  Judges  and  JiSESSof 
other  official  members  of  the   King's  Continual  Council  originally  ^«  ^"^l^ 
attended  as  constituent  members  of  the  Great  Council,  and  in  that 
capacity,  although  not  Peers,  seem  to  have  had  the  right  of  suffrage  ;  ^ 
but  under  Edward  IIL  or  Richard  H.  the  Lords  successfully  asserted 
their  ascendancy  over  the  Judges  and  rest  of  the  Council,  and  took  the 
decisive  jurisdiction  into  their  own  hands.*    Their  ancient  colleagues 
of  the  Council,  not  being  lords,  were  thus  reduced  to  the  position  of 
assistants  and  advisers,  a  position  which  they  have  ever  since  held  in 
the  Judicial  proceedmgs  of  the  Upper  House,  the  heir  and  representa- 
tive of  the  medixval  Great  Councils. 

The    original    tribunal,  the    King's    Continual    Council,  retained  Jn<*>c>«l 
throughout    its    extraordinary   jurisdiction.      After  throwing  off  as  Kiyy 
branches  or  offsets  the  Court  of  Requests,*  and  the  more  famous  Court  ^""<=^' 

*  The  Commons  acknowledged  in  the  zst  Henry  IV.  that  thev  had  no  right  to 
Interfefe  in  Judicial  matters  (Rol  ParL  iii.  437  ;  Lords'  Report,  1833,  p.  560)  ;  but 
in  the  next  reign  they  began  to  concern  themselves  with  the  petitions  of  private 
individiuls  to  the  Lords  or  Council^  which  in  many  instances  were  passed  in  the 
fomi  of  statutes  with  the  express  assent  of  all  parts  of  the  I^egislature.  Hence 
originated  privaU  Acts  of  Parliament — See  Hallam.  Midd.  Ages,  iii.  99.  [Cf. 
Qiobrd.  PrtvcUt  Bill  Legislation,  i.  375,  n.  z,  379,  n.  2,  387. — C.J 

*  '  The  king's  delegated  sovereignty  in  the  administradon  of  justice,  rather  than 
any  intrinsic  right  in  the  peerage,  is  the  foundation  on  which  the  judicature  of  the 
knds  must  be  supported.  — Hallam,  Midd.  Ages,  ill  [144].  But  the  Hotise  of 
Lords  may  also  be  regarded  as  inheriting  the  Judicial  functions  of  the  Witenagemot 
[As  to  the  Council,  ct.  Hallam.  n,  XI.,  loc»  cit. — CI  [As  to  the  "Judicature  of  the 
noose  of  Lords,"  cf.  L.  O.  Pike,  Const  Hist,  of  House  of  Lords,  pp.  379,  fol. 
"  As-the  various  Courts  of  Justice  separated  themselves  from  the  old  Curia  Regis, 
the  judicial  funcdons  of  the  Prelates  and  Temporal  Lords  necessarily  underwent  a 
change.  .  .  .  There  were  three  distinct  stages  in  this  transformation— that  in 
which  the  other  courts  of  justice  diverged  from  the  Curia  Regis,  and  Council — that 
in  which  the  Council  separated  from  Parliament — and  that  which  followed  the 
separatioiL  .  .  .  When  no  Parliament  was  sitting,  however,  the  petitions  of  the 
parties  could  not  be  presented,  ani  it  was  apparently  to  remedy  this  evil  that  an 
act  was  passed  in  the  fourteenth  year  of  Edw.  IIL  It  was  provided  that  upon  the 
meeting  of  every  Parliament  there  were  to  be  chosen  a  Prelate,  two  Earls,  and  two 
Baions  who  .  .  .  were  to  have  power  to  direct  the  Justices." — Ed.] 

'  Stubbs.  Select  Chart  Introductory  Sketch,  33. 

*  HaJe,  Jurisdiction  of  the  Lords  House  [ed.  by  Hargrave,  pp.  6,  8.— C.]. 

*  Pftlgrave.  King's  Council,  54 ;  Hallam,  Midd.  Ages.  iii.  [z44]» 

*  The  Court  of  Requests,  a  minor  Court  of  Equity,  is  supposed  to  have  had  its 
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of  Star  Chamber,  it  transmitted  its  Judicial  powers  to  the  Privy 
Council,  by  whom,  through  the  medium  of  a  Judicial  Committee,'  they 
are  still  exercised. 

As  regards  the  origin  of  the  Court  of  Star  Chamber,  it  has  abready 
been  mentioned  that  in  the  reign  of  Edward  111.  the  King's  Continual 
Council  was  in  the  habit  of  sitting  in  what  was  called  the  Starred 
Chamber  {fa  Chambrt  des  EtoiUs)?  After  the  establishment  of  the 
Court  of  Chancery  as  a  separate  and  independent  jurisdiction  taking 
cognisance  of  the  greater  portion  of  the  civil  business  of  the  Council, 
the  latter  body  appears  to  have  usually  sat  in  the  Star  Chamber  while 
exercising  jurisdiction  over  such  cases  as  were  not  sent  to  the 
Chancery.  'The  continual  complaints  of  the  commons,'  says  Lord 
Hale,' '  against  the  proceedings  before  the  Council  in  causes  civil  and 
criminal,  although  they  did  not  always  attain  their  concession,  yet 
brought  a  disreputation  upon  the  proceedings  of  the  council,  as  con- 
trary to  Magna  Charta  and  the  known  laws,'  and  the  jurisdiction 
appears  to  have  gradually  declined  till  the  time  of  the  Tudors. 
•^*^^'^b  ^^^'y  VII.,  apparently  prompted  by  a  desire  to  restore  in  a  new  and 
Henry  VII.  more  legal  fonn  a  jurisdiction  which  had  now  become  almost  obsolete, 
created,  in  the  3rd  year  of  his  reign,  a  new  court,  sometimes  in- 
accurately called  the  Court  of  Star  Chamber.  This  new  Court 
consisted  of  the  Chancellor,  Treasurer,  and  Lord  Privy  Seal,  and  any 
other  two  of  them,  as  Judges,  together  with  a  Bishop,  a  temporal  Lord 
of  the  Council,  and  the  two  Chief  Justices,  or  in  their  absence  two 
other  Justices,  as  assistants.**  By  a  later  statute,  21  Henry  VIII.  c. 
20,  the  President  of  the  Council  was  added  to  the  number  of  the 
Judges.  Neither  in  this  statute,  nor  in  that  of  the  3rd  Henry  VII., 
is  the  name  of  Star  Chamber  applied  to  this  Court ;  but  as  most,  if 
not  all,  of  its  members  were  also  members  of  the  King's  Continual,  or 
as  it  was  now  termed  Privy,  Council,  it  was  practically  a  judicial  com- 
mittee of  that  body.     It  continued  to  exist  as  a  distinct  tribunal  from 

origin  in  an  order  of  the  Z3th  Richard  II.  for  regulating  the  Council,  by  which  the 
Lords  of  the  Council  were  to  meet  between  eight  and  nine  o'clock,  and  the  biUs  of 
the  people  of  lesstr  charge  were  to  be  examined  and  despatched  before  the  Keeper 
of  the  Privy  Seal  and  such  of  the  Council  as  should  be  present  for  the  time  being. 
This  Court  continued  to  be  resorted  to  down  to  the  4zst  of  Elizabeth,  when  it  was 
virtually  abolished  by  a  decision  of  the  Court  of  Queen's  Bench.  It  was  Iq^y 
dissolved  at  the  same  time  as  the  Court  of  Star  Chamber  by  statute  16  Car.  I.  c. 
la-  -Palgrave,  King's  Council,  79,  99  ;  Spence,  Eq.  Juris,  i.  351. 

^  The  Judicial  Committee  of  the  Privy  Council  was  established  by  3  &  4  Will. 
IV.  c.  41.  After  hearing  the  allegations  and  proofs  the  Committee  make  their 
report  to  the  Queen  in  Council,  by  whom  the  judgment  is  finally  given. 

'  Supra,  p.  144. 

*  Jurisdiction  of  the  Lords  House,  39  [ed.  by  Hargrave,  Lond.  1796. — Ed.]. 

*  3  Hen.  VII.  c.  i. 
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the  Privy  Council  till  towards  the  close  of  the  reign  of  Henry  VIII. ;  jumdicttoo 
but  in  the  meantime,  probably  during  the  chancellorship  of  Wolsey,  star  Cham- 
the  jurisdiction  of  the  ancient  Star  Chamber  (/.^.,  the  Council  sitting  ^"^^•^^ 
for  judicial  business)  was  revived,  and  in  it  the  limited  court  erected  vill. 
by  Henry  VII.  became  gradually  merged.    In  the  revived  court,  the 
Lord  Chancellor  (as  president),  the  1  reasurer.  Lord  Privy  ?eal,  and 
the  President  of  the  Council,  still  continued  to  sit,  but  with  them  were 
associated  all  other  members  of  the  Council  and,  at  one  time,  appa- 
rently, all  peers  spiritual  or  temporal  who  chose  to  attend.     Under 
the  Stuart  Kings  the  court  was  practically  identical  with  the  Privy 
Council,  thus  combining  in  the  same  body  of  men  the  administrative 
and  judicial  ftmctions.^ 

The  Star  Chamber  exercised  a  jurisdiction  analogous,  in  principle  ^^^^ 
and  procedure,  to  that  of  the  Court  of  Chancery,  and  founded  on  the  of  the  ra- 
tneffidency  of  the  ordinary  tribunals  to  do  complete  justice  in  criminal  ^^**  Court, 
matters  and  other  offences  of  an  extraordinary  or  dangerous  character. 
Its  Civil  jurisdiction  comprised  disputes  between  alien  merchants  and 
Englishmen,  questions  of  prize  or  unlawful  detention  of  ships,  and 
other  matters  of  maritime  law  ;  certain  testamentary  causes,  and  suits 
between  corporations.    These  were  gradually  absorbed  by  the  Ad- 
miralty, Chancery,  and  Common  Law  Courts,  leaving   to  the  Star 
Chamber  its  Criminal  jurisdiction  ;   which,  greatly  extended  under 
James  I.  and  Charles  I.,  rendered  that  court  'so  potent  and  so  odious  f  <^?^^[ 
an  auxiliary  of  a  despotic  administration.'    As  a  court  of  '  criminal  Equity.' 
equity,'  it  took  cognisance  of  forgery,  perjury,  riot,  maintenance,  fraud, 
libel,  and  conspiracy  ;  and  generally  of  all  misdemeanours,  especially 
those  of  a  public  nature,  among  which  were  included  all  breaches  of 
Proclamations,  without  regard  to  the  illegality  of  the  Proclamations 
themselves.    Fine  and  imprisonment  were  the  usual  punishments  lu  ponish- 
inflicted ;  but  the  court  was  held  competent  to  pronounce  any  sentence 
short  of  death.    The  fines  were  frequently  of  enormous  amount,  and 
though,  as  a  rule,  they  were  reduced  or  remitted,  they  in  many  cases 
proved  ruinous  to  the  sufferers.    Under  the  Stuart  Kings  the  pillory, 
whipping,  and  cruel  mutilations  were  inflicted  upon  political  offenders 
by  the  sentence  of  this  court ;   and  at  length  the  tyrannical  extrcise 

^  ["  The  so-called  Star  Chamber  Is  .  .  .  only  a  committee  of  the  Privy  Council, 
on  which  accoimc  also  every  Privy  Councillor  could  occasionally  take  part  in  the 
proceedings,  and  even  the  whole  body  sit  as  Star  Chamber,  as  was  done  at  first  in 
important  cases,  and  later,  at  ail  events  from  Edw.  VI.,  was  the  general  rule, 
whence  Uiis  penal  jurisdiction  became  quite  an  ordinary  portion  of  the  political 
business  of  the  Ministerial  CoundL"  Gneist,  Hist.  Engl.  Const.,  p.  505.  This 
terse  and  succinct  statement  appears  to  clear  up  much  of  the  mystery  which  is 
usually  connected  with  the  Star  Chamber. — £d.] 
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and  illegal  extension  of  its  powers  became  so  odious  to  the  people  that 
it  was  abolished  by  the  Long  Parliament  in  1641.^ 

One  of  the  special  characteristics  of  the  English  Constitution— the 
permanence  combined  with  progressive  development  of  its  primitive 
institutions — is  illustrated  by  the  system  which  we  find  in  use  under 
the  Norman  and  Plantagenet  kings,  for  the  preservation  of  the  in- 
ternal peace  of  the  country,  and  its  defence  against  hostile  invasion. 
There  were  two  principal  methods  by  which  these  ends  were  attained 
in  ancient  times,  the  one  civil,  the  other  military :  (i)  The  police 
organisation  of  the  TCiwlwiJLJri/hborh^  or  frankpledge,  supplemented  by 
the  '  hue  and  cry'  in  pursuit  of  offenders,  in  which  all  the  inhabitants 
of  the  hundred  or  tithing  were  bound  to  join  ;  (2)  ihtfyrd^  or  national 
militia,  available  not  only  for  the  defence  of  the  country,  but  for  the 
maintenance  of  peace  at  home.  Service  in  this  national  force  was  one 
of  the  three  duties — the  trinoda  necessitas — to  which  all  alodial  pro- 
prietors were  subject.  These  primitive  institutions,  which  may  be 
traced  to  the  laws  of  Edgar  Cnut,  and  had  probably  been  customary 
for  [some  centuries],  are  all  met  with  in  full  vigour  long  after  the 
Norman  Conquest,  *  working  their  way  through  the  superstratum  of 
feudalism  and  gaining  strength  in  the  process.'  - 

Thej3^^,  the  armed  folk-moot  of  each  shire,  was  originally  the  only 
military  system  known  to  our  ancestors.  The  Danish  conqueror, 
Cnut,  introduced  the  germ  of  a  standing  army  in  the  body-guaid  with 
which  he  surrounded  himself,  composed  of  mercenaries  drawn  from 
various  nations.  But  these  huS'Carls  were  not  very  numerous,  being 
variously  estimated  at  from  three  to  six  thousand.  The  limited  period 
of  service  to  which  the  feudal  vassals  were  bound  by  tenure,  and  their 
general  unmanageableness,  caused  both  William  the  Conqueror  and 
die  succeeding  Norman  and  early  Angevin  kings  to  employ  mercenary 
forces,  who,  however,  soon  became  odious  in  the  eyes  of  the  nation, 
and  had  eventually  to  be  given  up.  Throughout  this  period  the 
ancient  national  mUitia,  though  thrown  into  the  shade  for  a  time  by 
the  feudal  and  mercenary  troops,  still  subsisted,  and  occasionally  did 
good  service  in  defence  of  their  country,  as  in  the  battle  of  the  Stan* 
dard,  in  1138,  which  was  won  by  their  exertions,  and  again  in  11 74, 

^  16  Car.  I.  c.  10.  See  Palj^ve,  Essay  upon  the  Original  Authority  of  the 
King's  Council ;  and  Hallam,  Const.  Hist.  i.  48,  ii.  29.  [VitU  Hale's  Jurisdiction 
of  the  House  of  Lords  ;  cf.  also  Marquardsen^  Mttnchener  Krit.  vierteljahr- 
schrift.  i860,  pp.  213— 219.— Ed.] 

'  Stubbs,  Select  Chart.  459.  Although  not  an  essential  part  of  the  constitution, 
these  early  methods  of  ensuring  peace  and  defence  '  are  ancient  buttresses  of  the 
fabric,  and  their  very  permanence  attests  as  well  as  sustains  the  corporate  identity 
of  the  English  nationality,  which  feudalism  has  disguised,  but  has  not  been  able  to 
mutilate.'— /^i^.  362. 
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at  the  battle  of  Alnwick.  The  introduction  of  Scutage,  on  the  occa- 
sion of  the  Toulouse  war  in  1159,  as  a  commutation  of  personal 
service,  had  the  effect  of  diminishing  the  Feudal  levies  ;  and  although 
Henry  II.  was  enabled  with  the  money  thus  obtained  to  hire  mer- 
cenaries for  his  foreign  wars,  the  hatred  of  the  English  towards  these 
forces  prevented  him  from  employing  them  for  the  purposes  of  home 
defence,  while  the  Feudal  army,  besides  being  insufficient,  was  too 
much  under  the  influence  of  the  barons,  whose  power  he  was  bent 
upon  curtailing.  Under  these  circumstances,  the  King  determined  to 
resuscitate  the  ancient  national  force.  By  the  Assize  of  Arms,  issued  ^^T  xxSt 
in  the  year  1 181,  in  addition  to  requiring  every  military  tenant  to  ji^^^^^q^ 
possess  a  coat  of  mail,  with  helmet,  shield,  and  lance,  for  every  ^^h^. 
knight's  fee  which  he  held  in  demesne,  it  was  ordained  that  every 
free  layman  having  chattels  or  rent  to  the  value  of  16  marks  should 
be  armed  in  like  manner  ;  that  he  who  was  worth  only  ten  marks  should 
possess  a  habergeon,  an  iron  skull  cap,  and  a  lance ;  and  that  all 
buigesses  and  the  whole  community  of  freemen  {tota  conununa 
liberarum  hominum)  should  furnish  themselves  with  doublets  of  mail, 
iron  skull  caps  and  lances.  To  enforce  this,  the  Itinerant  Justices 
were  charged  to  ascertain,  by  the  recognition  of  a  jury  of  lawful 
knights,  or  other  free  and  lawful  men  of  the  hundred  or  borough^  the 
value  of  the  rents  and  chattels  of  all  freemen,  and  to  enrol  their 
names  in  separate  classes,  with  the  nature  of  the  arms  appertaining 
to  each ;  and  then,  after  causing  the  schedule  to  be  read  in  open 
court,  to  oblige  all  to  swear  that  they  would  provide  themselves  with 
these  arms  within  a  stated  time,  and  be  true  and  faithful  to  the  King.^ 

The   two   military   systems,   the   ancient   Alodial  and    the  more  The  AiodUl 
modem   Feudal,  continued    for   some    time  side   by  side  without  military  sys- 
coalescing,  but  tending  more  and    more  to  amalgamate  into  the  ^S^JS^" 
general  national  armament  which  we  meet  with  under  Henry  III.  and  under  Henry 
Edward  I.  Edil^  i. 

In  1205,  a  writ  of  King  John,  issued  in  accordance  with  a  provision 
of  the  Comtnune  Concilium  Regnif  directs  that  every  nine  knights 
throughout  England  shall  provide  a  tenth  well  equipped  with  horses 
and  arms  for  the  defence  of  the  kingdom,  and  shall  contribute  two 
shillings  per  diem  for  his  keep.  This  tithe  of  knights  is  to  repair  to 
London  three  weeks  after  Easter,  ready  to  go  wherever  ordered,  and 
to  remain  in  the  King's  service,  for  the  defence  of  the  kingdom  as 
long  as  need  shall  require.    So  far,  the  military  tenants  only  are 

^  Benedict  Abb.  L  978  ;  Hoveden,  ii.  a6i. 

'  Cum  assensu  archiepisooporum,  episcoporum,  comitum,  baronuixi,  et  omnium 
fkleUam  nostrorum  Angliae.    [SeU  Chart  273.— C] 
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affected ;  but  a  connection  with  the  national  militia  is  traceable  in  the 
provision  which  follows,  that  in  case  of  foreign  invasion,  '  all  men 
shall  unanimously  hurry  to  meet  the  enemy  with  force  and  arms,  without 
any  excuse  or  delay,  at  the  first  rumour  of  their  coming  ; '  and  also 
in  the  penalties  for  neglect,  which  were,  in  the  case  of  a  knightly  or 
other  landholder  (unless  his  absence  had  arisen  from  infirmity),  the 
absolute  forfeiture  by  him  and  his  heirs  of  the  land  which  he  held  ;  in 
the  case  of  knights  or  others  having  no  land,  perpetual  slavery  for 
them  and  their  heirs  {ipsi  et  haeredes  sui  servi  fient  in  perpetuufn\ 
with  the  obligation  to  pay  an  annual  poll  tax  of  four  pence  each.^ 

In  the  following  reign  we  find  the  two  military  forces  amalgamated 
for  the  purposes  of  national  defence.  In  1827,  a  writ,  issued  during 
the  minority  of  Henry  III.,  shortly  after  the  battle  of  Lincoln,  and 
while  Louis  of  France  was  still  in  the  country,  directs  the  Sheriff  of 
Berkshire  to  bring  up  the  whole  force  of  his  county,  both  the  feudal 
levy  and  also  t\itjurati  ad  artna,  the  ancient  local  militia  as  reorganised 
under  the  Assize  of  Arms.'  In  1231  the  plan  already  adopted  in 
the  case  of  the  military  tenants,  of  dispensing  with  the  personal  service 
of  a  part  on  the  condition  of  contributing  to  the  equipment  of  the 
remainder,  was  applied  to  the  jurati  ad  arma? 

Concurrently  with  the  development  of  the  ancient  jj''*^  t^^e  primi- 
tive police  organisation  had  also  been  undergoing  a  process  of  expan- 
sion. The  system  of  frankpledge  was  maintained  with  even  increased 
stringency.  It  was  enforced  by  an  injunction  of  William  the  Con- 
queror, and  by  the  Assize  of  Clarendon  under  Henry  II."*  By  a  Royal 
decree  issued  in    1195,  by  Archbishop    Hubert,  Richard  I.'s  Chief 

^  Patent  Rolls,  i.  55.  More  than  five  centuries  before,  the  laws  of  Ina  of  Wessex 
{dr.  690)  had  declared  [c  51] :  '  If  a  eesithcund  man  owning  land  n^lect  the 
**fyrii"  let  him  pay  cxx.  shillings  and  K>rfeit  his  bind ;  one  not  owning  land,  Ix. 
shillings:  a  ceorlish  man,  xxx.  shillings, . as  "fyrdwite."'  So,  in  the  laws  of 
Ethelred  (978 — 1016)  [c.  a8] :  'and  if  anyone  without  leave  return  from  the  "  fyrd" 
in  which  the  King  himself  is,  let  it  be  at  the  peril  of  himself  and  all  his  estate  ;  and 
he  who  else  returns  from  the  "  fyrd"  let  him  be  liable  in  cxx.  shillings.'  In  the 
customs  of  Berkshire,  as  recorded  in  Domesday  (I.  56),  we  read :  Si  rex  mittebat 
alicubi  exercitum,  de  quinque  hidis  tantum  unus  miles  ibat  et  ad  ejus  victum  vel 
stipendium  de  unaquaque  hida  dabantur  ei  iiii  solid!  ad  duos  menses.  Hos  vero 
denarios  regi  non  mittebantur  sed  militibus  dabantur.  Si  quis  in  expeditionem 
summonitus  non  ibat,  totam  terram  suam  erga  regem  forisfaciebat  The  customs 
of  Oxfordshire  were  more  lenient :  Qui  monitus  ire  in  expeditionem  non  vadit  c. 
solidosregi  dabit— Select  Chart.  6z,  72,  87. 

*  Report  on  Dignity  of  a  Peer,  App.  p.  a. 

*  Rymer,  1.  aoo  ;  Select  Chart.  [27a],  334,  550. 

*  Stat.  Will.  Conq.  8  :  Omnis  homo  qui  voluerit  se  teneri  pro  libero  sit  in  plegio, 
ut  plegius  teneat  et  habeat  ilium  ad  justitiam  si  quid  offenderit.  Et  si  quisquani 
talium  eva^erit,  videant  plegii  ut  simpliciter  solvant  quod  calumniatum  est,  et 
purgent  se  quia  in  evaso  nullara  fraudem  noverint. — And  see  the  Assize  of 
Clarendon,  capp.  9,  10, 15,  z6  ;  Select  Chart  8z,  138-9. 
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Justiciary  the  '  hue  and  cry '  was  enforced,  and  knights  were  assigned  ^^'is'^^ 
to  receive  the  oaths  for  the  preservation  of  the  peace.  AH  men  ^/Tric.  I. 
above  the  age  of  fifteen  years  were  required  to  swear  to  keep  the  peace 
to  their  lord  the  King ;  to  be  neither  themselves  outlaws,  robbers,  or 
thieves,  nor  to  aid  such  persons  as  reweivers  or  consenting  parties ;  to 
follow  up  the  hue  and  cry  in  pursuit  of  offenders,  and  seize  as  male- 
factors all  who  failed  to  join  or  withdrew  from  the  pursuit,  and  to 
deliver  them  to  the  Sheriff,  from  whose  custody  .they  should  not  be 
liberated  except  by  order  of  the  King  or  of  his  Chief  Justice.^ 

In  this  appointment  of  knights  to  receive  the  oaths  may  probably  Coiuermton 
be  discerned  the  germ  of  the  office  of  Conservator  of  the  Peace.  «f^«  ?«»<»• 
Custodes  fads  were  assigned  in  1253  and  1264.'    They  afterwards 
appear  to   have    been    occasionally  choseq   by  the  landholders  of 
the  county,  but  were  finally  appointed  to  their  office  by  the  Royal 
writ  or  commission.'    By  an  Act  of  i  Edward  III.,  (st  2,  c.   16,)  it 
was  ordained  that  for  the  better  maintaining  auu  keeping  of  the 
peace  in  every  county,  'good  men  and  lawful,  which  were  no  main- 
tainers  of  evil  or  barret ors '  should  be  assigned  to  keep  the  peace  ; 
and  a  later  statute  in  the  same  reign  (34  Edward  III.,  c.   i)  'gave 
them  the  power  of  trying  felonies,   when  they  acquired  the   more  jaiticet  of 
honourable  appellation  of  justices.'  ^  th«  Peace. 

The  office  of  county  Coroner  had  already  been  instituted  under  Coronen. 
Richard  I.,  in  11 94.*    The  right  of  electing  this  officer  has  always 
resided  in  the  freeholders  of  the  county.     In  1276  his  duties  were 

*  R.  Hoveden,  iii.  299.  In  Edgar's  Ordinance  of  the  Hundred  {Jlor.  959-975)  it 
was  ordered  :  'That  a  thief  shall  be  pursued.  ...  If  there  be  present  need,  let  it 
be  made  known  to  the  hundredmen,  and  let  him  make  it  known  to  the  tithingmen, 
and  let  all  go  forth  to  where  God  may  direct  them  to  go.  Let  them  do  iustice  on 
the  thief,  as  it  Avas  formerly  the  enactment  of  EdmuncL'  And  in  Cnut  s  Seculair 
Dooms,  c.  3Z  :  *  And  we  will  that  every  man  above  xii.  years  make  oath  that  he 
will  neither  be  a  thief  nor  cognizant  of  theft.' — Select  Chart.  69,  73.  ["  The  later 
exercise  of  it  is  shown  in  Magna  Charta,  in  Fleta,  iL  53,  72 ;  Briiton,  c  39  ; 
Home's  Mirror,  c.  i.  sec.  16.  The  Institution  was  not  introduced  in  those 
provinces  lying  north  of  the  Trent  (Palgrave,  ii.,  193).  which  fact  seems  to  prove 
that  it  procenied  from  the  Conqueror  himself  at  a  time  when  those  northern 

Sovinces  had  not  yet  become    included  in  the  Norman  govemmenL"    Gneist, 
Sax.  EngL  ConsL.  p.  153,  note. — Ed.] 
'  See  the  writs  in  Rymer,  i.  391,  993,  443  ;  Select  Chart  365.  403. 

*  Palgrave,  Eng.  Com.  i.  30a 

*  Stephen's  Commentaries,  it  665.  [For  origin  of  this  office,  cf.  Reeve's  Hist 
iL  472 ;  ill  3x6,  343 ;  iv.  154.  Cf.  also  First  Report  on  Constabulary  Force, 
(1830)  pp.  193—303  ;  and  the  old  work  of  Lam  bard.  £irenarchia.*— Ed.] 

*  In  quolibet  comiutu  eligantur  tres  milites  et  unus  clericus  custodes  placitorum 
ootonae. — Forma  prooedendi  in  placitis  Coronae  Regis,  c.  3o ;  Hoveden,  iii.  3^. 
The  coroner,  eoronatur,  is  so  called  '  because  he  has  principally  to  do  with  pleas  of 
the  crown.  .  .  .  And  in  this  light,  the  Lord  Chief  Justice  of  the  Queen's  Bench  is 
the  principal  coroner  in  the  kingdom  ;  and  may  (if  he  pleases)  exercise  the 
jurisdiction  of  a  coroner  in  any  part  of  the  realm.''— Stephen's  Commentaries,  ii. 
656. 
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minutely  prescribed  by  Edward  I.'s  statute,  De  Officio  CoronatoriSy  to 
which  reference  is  still  constantly  made.^ 

In  1233,  the  old  police  organisation,  proving  inadequate,  was 
supplemented  by  a  system  of  watch  and  ward  in  every  township 
throughout  the  country.*  Twenty  years  later,  further  regulations  were 
issued  extending  and  enforcing  the  Watch  and  Ward,  and  combining 
it,  for  the  preservation  of  internal  peace,  with  the  Assize  of  Arms, 
(i)  Watch  was  to  be  kept  from  sunset  to  sunrise  between  Ascension 
Day  and  Michaelmas ;  in  the  cities  by  companies  of  six  good  and 
strong  armed  men  stationed  at  every  gate,  in  the  boroughs  by  a  com- 
pany of  twelve,  and  in  the  townships  by  six,  or  four  at  the  least, 
according  to  the  number  of  the  inhabitants.  Any  stranger  attempting 
to  pass  through  was  to  be  arrested  till  the  morning,  and  then,  if 
suspected  of  any  crime,  'deliver  to  the  Sheriff  and  kept  in  custody 
and  liberated  'per  legem  terrae^  Even  a  stranger  who  arrived  by 
daylight  was  not  to  -^n'.s.iu  in  any  village,  except  during  harvest-time, 
unless  his  host  would  become  surety  for  his  conduct.  A  merchant  on 
his  road  was  entitled,  after  counting  his  money  in  the  presence  of 
the  mayor  and  bailiffs  of  any  city  or  borough,  to  demand  of  them  a 
guard  '  per  tnalos  passus  et  loca  ambigua^  and  if  subsequently  robbed, 
could  claim  restitution  from  the  inhabitants.  With  the  exception  of 
those  specially  deputed  to  guard  the  King's  peace,  no  persons  were  to  be 
allowed  to  carry  arms.  (2)  The  Assize  of  Arms  was  renewed  and  the 
classification  remodelled,  all  men, '  citizens,  burgesses,  free  tenants, 
villeins,  and  others,'  between  the  ages  of  fifteen  and  sixty,  being 
ranked  according  to  the  value  of  their  land  or  moveables,  from  fifteen 
pounds  annual  rent  in  land  down  to  forty  shillings  in  chattels.'  (3) 
All  these  were  sworn  to  provide  themselves  with  the  arms  proper  to 
their  class,  and  ordered  to  join  the  hue  and  cry  whenever  required. 
For  this  purpose  they  were  placed  under  the  command  of  the  local 
civil  authorities,  the  mayor  and  bailiffs  in  cities  and  boroughs,  and 
the  constable  in  each  township,  the  supreme  authority  over  all  being 
vested  in  the  chief  constable  of  each  hundred.^ 

m 

^  4  Edw.  I.  Stat  3.  [This  was  an  ordinance  regulating  their  procedure ;  cf.  also 
Stat.  WallisB,  la  Edw.  i.  c.  5.— Ed.] 

'  Writ  of  Hen.  III.  to  the  Sheriff  of  Kent :  De  forma  pads  conservanda. 
Rymer,  i.  209.     [SeL  Chart.  353. — C.] 

'  The  owner  of  land  worth  ^15  a  year,  and  the  owner  of  chattels  of  the  value 
of  60  marks  (jf  40)  were  classed  together  with  respect  to  their  armour,  and  served  in 
what  may  be  termed  the  '  Yeomanry  Cavalry '  of  that  period.  Each  had  to  provide 
himself  with  a  coat  of  mail,  an  iron  headpiece,  sword,  small  knife,  and  a  horse. 
The  other  classes  served  on  foot. 

*  Writs  of  36  &  37  Hen.  III.  (1252-3) ;   Rymer,  i.  281,  291 ;  Select  Chart.  362, 

365. 
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Under  our  English  Justinian,  Edward  I.,-  whose  'legislation  is  so  Statute  of  ^ 
full  that  the  laws  of  the  next  three  centuries  are  little  more  than  a  13 Edward  i. 
necessary  expansion  of  it/  *  the  celebrated  Statute  of  Winchester,'  "*5' 
which  though  now  to  a  great  extent  obsolete  has  been  the  foundation 
of  modem  laws,  elaborated  and  completed  the  various  regulations 
for  Watch  and  Ward,  reception  of  strangers,  hue  and  cry,  and  the 
Assize   of  Arms.      It    was  also  specially  provided  that  the   whole 
Hundred  where  any  robbery  should  be  committed,  should  be  answer- 
able for  the  damage,  unless  the  felons  be  brought  to  justice ;  and 
that  highways  leading  from  one  market  town  to  another  should  be 
widened,  'so   that  there  be   neither  dyke,  tree  nor  bush,  whereby 
a  man  may  lurk  to  do  hurt,'  within  200  feet  of  each  side  of  the 
road. 

The  provisions  of  the  Statute  of  Winchester  with  respect  to  the 
arming  of  the  men  of  each  county  were  more  immediately  directed  to 
the  preservation  of  internal  peace,  by  rendering  more  effective  the 
power  of  summoning  the  posse  comitaiuSy  which  the  Sheriff,  as  chief 
conservator  of  the  peace  of  the  county,  had  always  possessed.  But 
these  local  forces  still  continued  available  for  the  purposes  of  National 
defence  ;  and  from  the  thirteenth  down  to  the  middle  of  the  sixteenth 
century,  it  was  customary,  whenever  invasion  was  apprehended  from 
Scotland  or  France,  to  empower  special  *  Commissioners  of  Array '  Commi»ion« 
to  muster  and  train  all  or  a  portion  of  the  men  of  each  county  capable  °  ^' 
of  bearing  arms,  and  to  hold  them  in  readiness  to  defend  the 
kingdom. 

The  ancient  obligation  to  keep  sufficient  arms  according  to  each  Obligation  to 
man's  estate  was  enforced  by  statutes  of  Philip  and  Mary,  and  the  enforced  by 
kind  of  weapons  changed  for  those  of  more  modem  fashion  ; '  but  phuip  and 
under  James  I.  these  provisions  were  abrogated.*    In  1638,  Charles  I.  Mary, 
issued  an  unconstitutional  Order  in  Council  obliging  every  freeholder 
whose  land  was  of  the  clear  yearly  value  of  ;£2oo  to  furnish  a  horse- 

*  Stabbs,  Select  Chart,  lotrod.  55.  , 

«  13  Edw.  L  c  6,  1285. 

s  4  &  5  PhiL  and  Mary,  c.  a.  and  c  3.  Penalties  were  imposed  on  persons 
absenting  themselves  when  commanded  to  muster  by  the  sovereign,  or  any 
UtuUnant  authorised  for  the  same.  This  was  a  new  omcer,  the  Lord-Lieutenant, 
introduced  in  this  reign  as  the  chief  military  officer  of  the  Crown  in  every  county. 
For  the  military  purposes  of  each  county  the  lord  lieutenancy  may  be  regarded  as 
a  revival  of  the  office  of  the  old  English  earU  Thenceforward  the  Sherin  became 
pracdcally  a  purely  civil  officer.  By  the  Army  Regulation  Act,  1871  (14  &  35  Vict. 
c  86,  s.  6),  the  jurisdiction  and  command  of  the  Lords-Lieutenant  of  Counties  over 
the  Militia  and  other  auxiliary  forces  have  been  revested  in  the  Crown,  to  be 
exercised  through  the  Secretaiy  of  State  for  War,  and  officers  appointed  with  his 
advice. 

«  z  Jac  I.  c.  25,  s.  46. 
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soldier  when   called  upoii  to   do  so  by  the  Lord-Lieutenant  of  his 
ThmMmtia,  county.    The  command  of  the  Miiitia,  as  the  local  forces  were  usually 
denominated,  formed  the  final  ground   of  rupture  between  Charles 
and  his  Parliament,  the  latter  having  passed  ordinances  (26  Feb.  and 
6  March,  1642)  superseding  the  King's  commissions  of  lieutenancy  by 
the  appointment  of  fifty-five  Commissioners  of  Array,  with  power  to 
suppress  *  all  insurrections,  rebellions,  and  invasions.'    This  proceed- 
ing, however  necessary  it  may  have  been  at  the  time  for  the  peace  and 
safety  of  the  kingdom,  was  clearly  illegal    After  the  Restoration,  an 
Act  of  Parliament  declared  that  the  sole  supreme  government  of  the 
Militia,  and  of  all  forces  by  sea  and  land,  and  of  all  forts  and  places 
of  strength,  was,  and  by  the  laws  of  England  ever  had  been,  the 
undoubted  right  of  the   Kings  and   Queens  of  England,  and  that 
neither  House  of  Parliament  could  pretend  to  the  same,  nor  lawfully 
levy  war,  offensive  or  defensive,  against  the  King.*    By  another  Act, 
provision  was  made  for  calling  together,  arming,  and  arraying  the 
The  ancient   MiHtia,  by  the  King's  lieutenants  of  counties,  and  for  charging  the 
foroe^  u**       cost  upon  the  landholders  in  proportion  to  the  value  of  their  estates.' 
seded  by       But  concurrently  with  the  growth  of  a  Standing  Army,'  the  local  forces 
ArayTfend  languished  for  a  lengthened  period,  until  revived  and  remodelled  in 
of  i7ih  cen-    1757,  in  consequcnce  of  a  panic  caused  by  rumours  of  a  French  arma- 
wXi^la     ment,  as  the  national  Militia,^ 

1757  u  Che 

Afmia,  1  J2  Car.  II.,  St  1,  c.  6. 

«  14  Car.  II. ,  c  3. 

'  [A  standing  army  under  the  direct  command  of  the  Crown  was,  as  a  resolt  of 
suppression  of  the  great  rebellion  regarded  as  a  roenance  to  free  rights  of  the 
people.  Hence  e.\traordinary  powers  annually  renewable  under  strict  conditions 
were  granted  to  the  Crown  by  the  Mutiny  Act  (2  Will,  and  Mary,  c  5),  q.  t.  The 
standing  army  has,  however,  now  been  made  a  national  institution  by  the  Amy 
Administration  Act. — Ed.] 

*  Hallam,  Const.  Hist.  ii.  153  ;  iii.  [359I.  Militiamen  were  to  be  chosen  by 
ballot  to  serve  for  a  limited  number  of  years,  but  were  not  to  be  compelled  to  march 
out  of  their  own  country  except  in  case  of  invasion  or  rebellion.  In  1899,  tbe 
practice  was  commenced  and  has  ever  since  been  continued,  of  passing  an  annual 
Act  suspending  the  Militia  ballot,  the  supply  being  furnished  by  voluntary  enlist- 
ment. But  the  same  Act  which  temporarily  suspends  the  law  empowers  the  Queen 
in  Council  to  at  once  order  a  ballot  should  necessity  require  it.  [Tnis  is  a  convenient 
place  for  giving  a  brief  summary  of  the  history  of  the  office  of  Lord  High  AdmiraL 
This  officer  of  high  state  rank  was  the  president  of  a  sovereign  Court,  and  deter- 
mined  summarily  matters  relating  to  the  sea.  The  "laws  of  Ol^ron,"  or  tbe  judg- 
ments of  the  Maritime  Court  of  that  island  in  the  Mediterranean,  were  probaUy  well 
kno*n  to  all  seafaring  nations  at  the  time  of  the  Crusades,  and  were  introduced 
into  England  by  one  of  the  Crusading  Kings  (probably  by  Richard  I.)  as  a  form 
whereby  purely  maritime  causes  should  be  determined.  (Cf.  Qeirac,  Les  Us  et 
Coustumes  de  la  Mer,  Bordeaux,  1647 ;  Travers  Twiss,  Sea  Laws,  in  ^icyl. 
Brit.,  9th  ed.  xxi..  pp.  583 — 586  ;  Reeves,  Hist,  of  En^I.  Law,  iii.  389.)  Bat  the 
office  of  Lord  High  Admiral  is  first  heard  of  in  the  reign  of  Edward  I. ,  and  the 
first  admiral  known  as  "  Admiral  de  'a  Mer  du  Roy  d'Angleterre,"  was  William  de 
Leyboume  in  1286  ;  yet  it  is  only  from  34  Edw.  II.  that  we  find  an  unlntennpted 
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soooessioii  of  admirals.  The  laws  of  OI6roii  above  mentioned  were  supposed  to  be 
a  transcript  of  the  Rhodian  laws,  and  were  a  code  of  maritime  usages,  which  in 
process  of  time  became  observable  as  customary  laws  by  the  majority  of  seafaring 
nations  in  the  western  world. 

The  jurisdiction  of  this  Court  of  Admiralty  became  so  far-reachini;^  and 
'  encroached  so  much  upon  the  domain  of  the  common  law  tribunals '  (cf.  Hannis 
Taylor.  Origin  of  EngL  Const.,  p.  5^0),  that  we  find  in  the  reign  of  Rich.  IL  and 
Hairy  IV..  statutes  passed  for  lestncting  the  scope  of  its  powers.  Yet  the  High 
Court  of  Admiralty  continued  throughout  the  Middle  Ages  as  a  Court  taking 
cognizance  of  all  causes  relating  to  maritime  matters,  which  were  without  the  pale 
of  the  common  law  courts  of  the  country,  and  thus  its  jurisdiction  extended  over  all 
the  high  seas.  Formerly  exercising  both  criminal  and  civil  jurisdiction,  it  vras 
deprived  of  the  former  on  a  report  of  a  Select  Committee  on  the  High  Court  of 
Admiralty  in  1833.  The  common  law  courts  now  take  cognizance  of  all  criminal 
offences  which  could  be  tried  before  these  tribunals,  and  the  Judge  of  the  High 
Court  of  Admiralty,  the  lineal  successor  of  the  Lord  High  Admiral,  has,  although 
be  may  sit  with  the  other  Commissioners  of  oyer  and  terminer,  not  a  separate  and 
independent  criminal  jurisdiction.  On  this,  as  on  the  kindred  subject  of  the  navy, 
cf.  Stnbbs.  Const.  Hist.  i.  594 ;  Hannis  Taylor,  iiL  c.  a,  p.  547,  seq, ;  Encyd. 
Brit  (9th  ed.),  sub  'Admiral'— Ed.] 
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CHAPTER   VI. 

THE  SUCCESSION  TO  THE  CROWN. 

ini«  English      The  elective  character  of  the  old  English  kingship,  but  with  the 

decnvel^      chotce  exclusively  limited,  under  all  ordinary  circumstances,  to  the 

*n?aft^the  ^^"^^^s  of  One  Royal  house,  has  been  already  discussed  in  a  previous 

Conquest,     chapter.^    The  Norman  Conquest  introduced  a  new  dynasty,  and  a 

more  comprehensive  idea  of  Royalty,  combining  both  the  national  and 

feudal  theories  of  sovereignty  ;  but  it  effected  no  legal  change  in  the 

nature  of  the  succession  to  the  Crown.     Election  by  the  National 

Assembly  was  still  necessary  to  confer  an  inchoate  right  to  become 

King — a  right  subsequently  perfected  by  the  ecclesiastical  ceremony 

of  inunction  and  coronation.'    So  strongly  marked  was  the  elective 

character  of  the  kingly  office  that,  even  after  the  choice  of  the 

Nation  had  been  once  made,  the  form  of  election  was  again  gone 

through  by  the  clergy  and  people  assembled  in  the  church  at  the 

Growth  of     coronation.'    The  doctrine  of  the  hereditary  descent  of  the  Crown 

«f  h^S^*  gradually  grew  up,  as  the  territorial  idea  of  kingship  superseded  the 

right.  personal  idea,^  during  the  two  centuries  after  the  Conquest    As  the 

King  of  the  English  developed  into  the  King  of  England,*  the  Feudal 

lord  of  the  land,  the  kingdom  came  to  be  regarded  by  kings  and 

courtiers  as  the  private  possession  of  the  Sovereign,  to  be  enjoyed  for 

his  own  personal  profit ;  and  by  degrees  the  feudal  lawyers,  arguing 

^  Supra,  pp.  33,  37,  a8. 

*  On  the  origin  of  coronation  and  unction,  see  Stubbs.  Const.  Hist.  i.  144,  145. 
The  ancient  English  kings  were  both  crowned  with  a  helmet  and  anointed.  '  llie 
ceremony  was  understood  as  bestowing  the  divine  ratification  on  the  election  that 
had  preceded  it,  and  as  typifying  rather  than  convejring  the  spiritual  gifts  for  which 
prayer  was  made.  That  it  was  regarded  as  conveying  any  spiritual  character,  or 
any  special  ecclesiastical  prerc^ative.  there  is  nothing  to  shjw  :  rather,  from  the 
facility  with  which  crowned  kings  could  be  set  aside  and  new  ones  put  in  their 
place,  without  any  objection  on  the  part  of  the  bishops,  the  exact  contrary  may  be 

•  inferred.  That  the  powers  that  be  are  ordained  of  God,  was  a  truth  recognised  as 
a  motive  to  obedience,  without  any  suspicion  of  the  doctrine,  so  falsely  imputed  to 
churchmen  of  all  ages,  of  the  indefeasible  sanctity  of  royalty.  .  .  .  The  statements 
of  Allen  (Prerogative,  p.  sa)  on  this  point  are  very  shallow  and  unfiedr.  To  attri- 
bute the  ideas  of  the  seventeenth  century  to  the  ages  of  S.  Gregory,  Anselm.  and 
Becket.  seems  an  excess  of  absurdity.' — ibid,  p.  146  [and  n.  3]. 

'  Sec  Maskell,  Monumenta  Ritualia  Ecclesiae  Anglicanae,  vol.  iii.  ;  Freeman, 
Norm.  Conq.  iii.  44,  633. 

*  Supra,  p.  q6. 

*  John  was  the  first  who  called  himself  '  Rex  Angliae  \  Qn  his  Great  Seal ;  all  his 
predecessors  had  been  '  Kings  of  the  English.' 
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from  a  false  analogy,  applied  to  the  Crown  the  same  principles  of  . 
strict  hereditary  right  which  had  already  begun  to  regulate  the  descent 
of  a  private  inheritance.  But  the  forms  of  election  and  coronation 
stiU  continued,  and  periodically,  as  the  throne  became  vacant  on  the 
death  of  each  Sovereign,  bore  witness  to  the  fallacy  of  this  legal 
theory.^  Edward  II.,  who  succeeded  in  1307,  was  the  first  king 
whose  reign  was  dated  from  the  day  following  the  death  of  his  prede- 
cessor. In  him,  then,  the  principle  of  hereditary  right  appeared  to 
have  finally  triumphed  over  the  old  elective  system.  But  the  true 
nature  of  the  Crown  as  an  office  or  trust,  and  the  continuing  right  of 
the  Nation  to  regulate  the  succession  to  it,  were  signally  re-asserted 
not  twenty  years  later,  by  the  formal  deposition  of  this  unfortunate 
King.  This  persistence  of  the  national  right  to  choose  the  Sovereign, 
the  same  in  principle  whether  applied  to  the  individual  King  or  to  the 
selected  dynasty,  we  shall  now  consider  somewhat  more  in  detaiL 

We  have  seen  how  William  the  Norman  found  little  difficulty,  waiiam  the 
immediately  after  the  Battle  of  Hastings,  in  procuring  his  election  by  1066?"''**'^* 
the  terrified  Witan.    After  taking  the  ancient  oath  of  the  English 
kings,  constituting  a  compact  with  the  nation  to  govern  with  justice 
and  equity,  he  was  duly  crowned  at  Westminster  by  the  Archbishop  of 
York.'    On  his  death-bed  the  Conqueror  bequeathed  to  his  eldest  Accsnion  01 
survi\dng  son,  Robert,  the  patrimonial  Duchy  of  Normandy.    The  Rufoji,  1087 
Crown  of  England  he  would  not  attempt  to  bequeath,  declaring  that 
he  held  it  not  by  hereditary  right ;   he  left  the  succession  to  the 
decision  of  God.'    He  expressed,  however,  his  ardent  wish  that  his 
younger  and  favourite  son  William  should  succeed  to  the  kingship  of 
the  English,  in  much  the  same  way  as  formerly  Edward  the  Confessor 

^  '  If  the  descendants  of  the  Conqueror  had  succeeded  one  another  by  the 
ocdinary  mJe  of  inheritance,  there  can  be  no  doubt  but  that  the  forms  as  well  as  the 
reality  of  ancient  liberty  would  have  perished.  Owing  to  the  necessity  however 
nnder  which  each  of  them  lay.  of  making  for  himself  a  title  in  default  of  hereditary 
right,  the  ancient  framework  was  not  set  aside ;  and  perfunctory  as  to  a  great 
*  extent  the  forms  of  election  and  coronation  were,  they  did  not  lose  such  real  im- 
poftanoe  as  they  had  possessed  earlier,  but  furnished  an  important  acknowledgment 
of  the  rights  of  the  nation,  as  well  as  a  recognition  of  the  duties  of  the  king.  1  he 
crown  then  continues  to  be  elective  :  the  form  of  coronation  is  duly  performed  : 
the  oath  of  good  government  is  taken,  and  the  promises  of  the  oath  are  exemplified 
m  the  form  of  charters.  .  .  .  The  recognition  of  the  king  by  the  people  was  effected 
by  the  formal  aooeptanoe  at  the  coronation  of  the  person  whom  the  national 
ooQacU  had  elected,  by  the  acts  of  homage  and  fealty  performed  by  the  tenants 
in  diief.  and  by  the  general  oath  of  allegiance  imposed  upon  the  whole  people. 
and  taken  by  every  freeman  once  at  least  in  his  life.' — Stubbs.  Const,   rlist.  i. 

33?.  339. 
«  Supra,  p.  «. 

'  Neminem  Anglici  regni  constituo  haeredem.  sed  aetemo  Conditori  Cujus  sum 

et  in  Cojus  manu  sunt  omnia  illud  commendo  :  non  enim  tantum  decus  hereditario 

jore  posiedi. — Ordericos  VitaL  vii  25. 
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had  recommended  his  brother-in-law  Harold.^  Furnished  with  a 
recommendatory  letter  from  his  father  to  Archbishop  Lanfranc,  as 
the  head  of  the  Witenagemot,  William  Rufus  at  once  hastened  to 
England.  Here  he  was  obliged  to  make  a  triple  promise, — ^to  rule  his 
future  subjects  with  justice,  equity,  and  mercy,  to  protect  the  rights 
and  privileges  of  the  Church,  and  to  conform  to  the  Primate's 
counsels  in  all  thin^ — before  Lanfranc  would  declare  in  his  favour. 
Having  secured  this  powerful  supporter,  he  was  elected  King  at  a 
meeting  of  the  prelates  and  barons,  in  the  third  week  after  his  father's 
death,  and  immediately  crowned  with  the  usual  solemnities.' 
HOTiy  I.  On  the  death  of  Williaun  Rufus  in  the  New  Forest,  on  the  2nd  of 

August,  1 100,  his  younger  brother  Henry,  being  close  at  hand,  and 
having  secured  the  Royal  treasure,  was  hastily  elected  King  the 
following  day  at  Winchester.'  But  although  the  election  was  the 
hurried  act  of  a  small  number  of  the  barons,  it  was  something  more 
than  a  mere  form.  The  claims  of  Henry's  absent  elder  brother 
Robert  the  Crusader,  were  advanced  and  discussed.  They  rested  not 
merely  on  priority  of  birth,  but  upon  the  wishes  of  the  late  King, 
expressed  in  the  arrangement  which  he  had  made  with  Duke  Robert, 
at  Caen,  in  1091,  that  each  should  be  heir  to  the  other  in  case  of  his 
dying  childless.  Ultimately  the  arguments  of  the  Earl  of  Warwick 
gained  a  decision  in  Henry's  favour  ;^  and  two  days  afterwards  (Aug. 
5)  he  was  crowned  at  Westminster  by  Maurice,  Bishop  of  London, 
and  took  the  ancient  coronation  oath  of  the  English  kings.'  In  the 
Charter  of  Liberties,  which  he  issued  at  the  same  time,  he  announces 

*  Order.  Vital,  vii.  15,  16. 
'  Eadmer,  Hist.  Nov.  lib.  i.  p.  13  ;  A. -Sax.  Chron.  193;  Lin^ard,  iL  76. 

*  William  Rufus  '  was  slain  on  a  Thursday  and  buried  the  next  morning ;  and 
after  he  was  buried,  the  Witan,  who  were  then  near  at  hand,  chose  his  brother 
Henry  as  King,  and  he  forthwith  gave  the  bishopric  of  Winchester  to  William 
Giffard,  and  then  went  to  London.' — A. -Sax.  Chron.  s.  a.  iioa 

*  s.  a.  iioa  Occiso  vero  rege  Willeimo.  .  .  .  (Henricus)  in  regem  eleetus  est, 
aliquantis  tamen  ante  controversiis  inter  proceres  agitatis  atque  sopitis.  annitente 
maxime  comite  Warwicensi  Henrico. — Will.  Malmes.  Gesta  Reguaa,  v.  §  393. 

*  The  exact  words  of  the  oath,  agreeing  with  the  ancient  form  used  at  the  corona- 
tion of  King  Ethelred  II.  have  been  preserved  :  In  Chrisd  nomine  promitto  haec 
tria  populo  Christiano  mihi  subdito.  In  primis  me  praecepturom  et  opem  pro 
viribus  impensurum  ut  ecclesia  Dei  et  omnis  populus  Christianus  veram  pacem 
nostro  arbitrio  in  omni  tempore  servet ;  aliud  ut  rapacitates  et  omnes  iniquiuites 
omnibus  gradibus  interdicam ;  tertium  ut  in  omnibus  judiciis  aequitatem  et 
misericordiam  praecipiam,  ut  mihi  et  vobis  indulgeat  Suam  misericordiam  donens 
et  misericors  Deus. — MaskeU,  Mon.  Rit  iii.  j,  6 :  Select  Chart  ^5.  [For  an 
interesting  historical  analysis  of  the  ancient  Coronation  formulae  m  Celtic  and 
Mediaeval  Scotland,  cf.  Scottish  Review.  Paisley.  Gardner,  vols.  x.  and  xL  for 
1887-8,  Arts.  Early  Scottish  Coronations  smd  The  Scottish  Coronations  0/ Charles 
I.  and  Charles  II.— C] 
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to  the  nation  his  coronation  Die  misericordid  et  communi  constlio 
barcnum  totius  regni  Angliaey 

The  male  line  of  the  Conqueror  became  extinct  on  the  death  of  Stephen, 
Henry  I.  The  late  King  had  endeavoured  to  secure  the  Crown  to  his 
own  oflfspring,  first  by  inducing  the  baronage  to  do  homage  and  fealty 
to  his  son  William,  and,  after  the  untimely  death  of  the  Atheling,  by 
exacting,  on  three  separate  occasions,  an  oath  from  the  prelates  and 
barons  to  acknowledge  the  Empress  Matilda  as  his  successor.  This 
was  a  stretch  of  the  King's  Constitutional  powers  ;  and  the  attempt  to 
t»nd  men's  consciences  more  firmly  by  the  triple  repetition  of  the  oath 
would  seem  to  indicate  his  own  distrust  A  recommendation  to  the 
nation  was  all  he  could  lawfully  give,  and  it  was  a  moot  point  whether 
even  this  recommendation  had  not  been  withdrawn  on  his  death-bed.' 
Moreover,  a  woman  was  incapable  of  performing  the  martial  duties 
which  then  appertained  to  Royalty,  and  the  acceptance  of  the  Empress 
Matilda  practically  meant  subjection  to  the  rule  of  her  husband* 
Geofirey  of  Anjou — a  man  obnoxious  to  the  Normans  as  an  Angevin, 
to  both  English  and  Normans  as  a  foreigner.'  On  the  third  occasion 
when  fealty  had  been  sworn  to  the  Empress,  her  infant  son,  afterwards 
Henry  II.,  was  joined  with  her,  and  was  nominated  by  his  grandfather 
to  be  King  after  him.  But,  as  the  child  was  little  more  than  two 
years  old  when  the  throne  became  vacant  by  Henry's  death,  he  was 
clearly  ineligible.  Such  being  the  position  of  affairs,  the  prompt 
action  of  Stephen  of  Blois,  Count  of  Mortain  and  Boulogne,^  his 
personal  popularity  with  the  men  of  London  and  Winchester,  and  the 
great  influence  of  his  brother  Henry,  Bishop  of  Winchester,  ensured 
his  election  and  coronation.'  To  call  him  a  usurper  is  an  abuse  of  the 
term.  His  election,  like  that  of  his  uncle,  Henry  I.,  was,  indeed,  some- 
what irregular,  few  only  of  the  magnates  having  been  present : '  but 
the  paucity  of  magnates  was  counter-balanced  by  the  presence  and 

*  Thorpe,  Ancient  Laws  and  Institutes,  9x5. 
'  Gesta  Stephant.  p.  7. 

'  Cont.  Flor.  Wig.,  App.  Volente  igitur  Ganfrido  comite  cum  uxore  sua,  quae 
baeres  erat,  in  regnum  succedere,  primores  terrae,  juramenti  sui  male  recordantes, 
nitm  turn  suscipere  noluerunt,  dioentes  'Alienigena  non  regnabit  super  nos:' 
initoque  consilio,  Stephano  comiti  .  .  .  ooronam  regni  Imposuerunt. — Select 
ChATt  iia  ' 

*  Stephen  wns  a  younger  son  of  Stephen,  Count  of  Blois,  by  Adela,  daughter  of 
William  the  Conoueror.  His  wife,  Matilda,  was  the  daughter  and  heiress  of 
Eustace,  Count  of  Boulo^e,  by  Mary,  younger  sister  of  Matilda,  wife  of  Henry  I., 
and  niece  of  Edgar  Athehng. 

»  Will.  Malmes.  HUt  Nov.  i  §  ii. 

*  Coronatus  est  ergo  in  regem  Angliae  Stephanus  .  .  .  tribus  episcopis  praesen- 
tibus,  archiepiscopo,  Wintoniensi,  Salisberiensi,  nullis  abbatibus,  paucissimis 
optimatibas. — IHa,  loc,  cit. 
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support  of  the  citizens  of  London,  who  might  fairly  claim  to  speak  on 
behalf  of  the  commonalty  of  the  realm,^  and  the  election  was  shortly 
afterwards  confirmed  by  the  adhesion  of  the  great  body  of  the 
baronage,  clerical  and  lay.  In  the  second  of  Stephen's  charters  his 
title  to  the  throne  is  somewhat  elaborately  set  forth :  Dei  grutiA 
eusensu  cUri  et  populi  in  regent  Anglorum  electus^  et  a  Willelmo 
Cantuariensi  archiepiscopo  et  sanctae  Romanae  ecclesiae  legato  conse^ 
craiuSy  et  ab  Innocentio  sanctae  Romanae  sedis  pontifice  confirmatus? 
Henry  I.,  in  a  letter  to  Anselm  notifying  his  accession  to  the  throne, 
had  in  like  manner  declared  himself  nutu  Dei  a  clero  et  a  populo 
Angliae  elecius?  Both  kings  founded  their  title  on  the  choice  of  the 
people.  The  confirmation  by  the  Pope  was  probably  regarded,  in 
Stephen's  case,  as  a  tacit  condonation  of  the  breach  of  their  oaths  by 
the  King,  prelates,  and  barons,  who  had  all  sworn  to  the  late  King 
Henry  to  support  his  daughter*s  claim. 
Henry  II.  At  the  time  of  Stephen's  death,  on  the  25th  Oct.,  1 1 54,  Henry,  Duke 
of  Normandy,  was  absent  from  England.  He  returned  on  the 
8th  December,  and  after  an  interregnum  of  nearly  two  months,  was 
elected  and  crowned  King  on  the  19th  of  the  same  month.^  He 
succeeded  without  opposition,  not  by  hereditary  descent,  but  by  virtue 
of  the  recent  compact  of  Wallingford,  ratified  by  the  assent  and 
homage  of  the  baronage.*  The  kingship  was  gradually  passing  out  of 
the  elective  stage  and  becoming  more  Feudal  in  character.  Obtain- 
ing homage  from  all  the  feudatories  was  thought  to  give  a  secure  title. 
The  election  became,  as  it  were,  feudalised  in  form,  and  to  a  great 
extent  in  spirit  also.  The  action  of  Henry  I.,  in  exacting  homage  and 
fealty,  first  to  his  son  William  and  then  to  his  daughter  and  gp^ndson, 
has  already  been  noticed.  In  a  similar  manner  Stephen,  in  11 52, 
endeavoured,  unsuccessfully,  to  secure   the   recognition  of  his  son 

^  Cumque  .  .  .  cum  paucissirao  comitatu  applicuisset,  ad  ipsam  totius  regionis 
reginam  metropolim.  maturato  itinere,  Londonias  devenit  ...  Majores  igitur 
natu,  consultuque  quique  provectiores,  condlium  ooegere,  deque  r^gni  statu,  pro 
arbitrio  suo,  utilia  in  oommune  providentes,  ad  regem  eligendum  unanimiter 
conspiravere  ...  Id  quoque  sui  esse  juris,  suique  speciaiiter  privile^i.  ut  si  rex 
ipsorum  quoquo  modo  obiret,  alius  suo  provisu  in  regno  substituendus  e  Testigio 
succederet.  Gesta  Stephani,  p.  3.  Cf.  also  Chron.  A.-Sax.  /.  a,  1135  ;  and  WiU. 
Malmesb.  Hist.  Nov.  i.  §  niin  regem  exceptus.] 

'  Statutes  of  the  Realm — Charters  of  Liberties,  p.  3. 

*  See  Anselm's  Letters,  lib.  iii. .  £p.  41. 

*  Ab  omnibus  electus  est — Rob.  de  Monte,  s,  a.  1154.  Anno  a  partu  Virginis 
M.  C.  LIV.  Henricus,  Henrici  majoris  ex  filia  olim  imperatrice  nepos,  po^t  mortem 
regis  Stephani  a  Normannia  in  Angliam  veniens.  hsreditarium  regnum  susoepit, 
conclamatus  ab  omnibus,  et  consecratus  mystica  unctione  in  r^em,  concrepantibos 
per  Angliam  turbis,  "vivat  rex."— WilL  Newb.  iL  c.  I.  [Eng.  Hist.  Soa,  1856, 
p.  89. — C] 

*  Sup'a,  p.  7a. 
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Eustace  as  heir  to  the  throne;  and  Henry  II.  early  procured  the 
baronafe  to  do  homage,  first  to  his  young  son  William  and  then  to  his 
son  Henry.  But  he  took  a  further  and,  as  it  turned  out,  most  unfor- 
tunate step.  Not  satisfied  with  the  homage  of  the  baronage,  which 
might  be  regarded  as  a  prospective  election,  he  borrowed  from  the 
practice  of  France  and  the  Empires  of  the  East  and  West  the 
expedient  of  crowning  the  son  during  the  lifetime  of  the  father.  The 
young  Henry  was  twice  solemnly  crowned ;  on  the  first  occasion  in 
1 1 70,  alone,  and  again,  two  years  later,  in  company  with  his  wife, 
daughter  of  Louis  VII.  of  France.  Under  the  sinister  guidance  of 
his  father-in-law  he  soon  assumed  the  position  of  a  rival  and  an  enemy 
rather  than  of  an  heir  apparent 

It  was  only  a  few  days  before  his  death,  on  the  6th  of  July,  1 189,  Richard  I 
that  Henry  II.  had  recognised  his  eldest  surviving  son,  Richard,  ^'^ 
Coeur-de-lion,  as  his  successor.  Richard  remained  absent  from 
England  about  five  weeks  engaged  in  receiving  investiture  of  the 
Duchy  of  Normandy  (July  20),  and  in  concluding  a  treaty  with  Philip 
of  France.  In  the  meantime  his  mother.  Queen  Eleanor,  issued  a 
proclamation  to  the  English  calling  upon  all  freemen  to  take  the  oath 
of  allegiance  to  her  son  Richard  as  *  Lord  of  England.'  ^  No  opposition 
of  any  kind  was  made  by  prelates,  barons,  or  people,  and  on  the  3rd 
of  September,  three  weeks  after  he  had  landed  in  England,  Richard 
took  the  usual  Coronation  oaths,  and  was  duly  anointed  and  crowned, 
with  extraordinary  splendour  and  formality,  in  the  presence  of  the 
assembled  '  surchbishops,  bishops,  earls,  barons,  clergy,  and  a  great 
multitude  of  knights/'  In  the  Annals  of  Dunstable  he  is  said  to  have 
been  *  elevated  to  the  throne  by  hereditary  right,  after  a  solemn 
election  by  the  clergy  and  people/'  words  which  indicate  the  mixed 
notion  of  hereditary  right  and  popular  choice  which  was  then  begin- 
ning to  prcvaiL* 

'  Bened.  Abbas,  ii  74,  75.  £t  juret  unusqtus(}ue  liberorum  hominum  totius 
regni.  quod  fidem  poitabit  domino  Ricardo  domino  Anglise,  filio  domini  regis 
Henrici  et  dominae  Alienor  rej^nse,  [.  .  .  sicut  ligio  domino  suo. — C.] 

'  Deinde  Ricardus  Dux  Normanniae  venit  Lundonias,  et  congregatis  ibi  archie- 
piscopis  et  episcopia,  oomitibus  et  baronibus  et  copiosa  militum  multitudine,  tertio 
nonas  Septembns,  die  Dominica  .  .  .  oonsecratus  et  coronatus  est  in  regem 
Angliae. —Bened.  Abbas,  ii.  78. 

'  Inde  veniens  in  Angliam,  hsereditario  jure  promovendus  in  regem,  post  cleri  et 
popnli  solemnem  electionem.  tripUci  involutus  est  sacxamento  .  .  .  Tunc  dominus 
Cantuariensis  divina  celebravit ;  et  nocte  sequenti  plures  Judaeorum  ocdsi  sunt,  et 
plures  rebus  spoliatl  Ann.  Dunstapl.  /.  a.  1x89  (Annales  Monastic! ,  iii.  p.  24-s|. 
The  earlier  portion  of  the  Annals  of  Dunstable  aown  to  laoi  appears  to  be  princi- 
pally derived  from  the  *  Abbreviationes  Chroniconim  '  and  the  '  Imagines 
rlistoriamm '  of  Ralph  de  Diceto.  the  latter  an  original  work  of  a  contemporary. 
[Hardy,  Cat.  of  Brit.  Hist.  1871,  iiL  95a.] 

*  By  the  chroniclers  Richard  is  termeid  '  Earl '  from  his  father's  death  till  his 
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John.  Richard  I.  died  without  issue  on  the  8th  April,  1 199.    After  an 

^*^  interregnum  of  a  duration  of  about  six  weeks,  his  younger  brother 

John,  to  whom  the  barons,  by  Richard's  death-bed  orders^had  already 
sworn  fealty,'  succeeded  to  the  throne,  with  *  a  questionable  title  per- 
fected by  the  election  of  the  nation.'  •  Even  in  private  inheritances 
the  doctrine  of  representation,  by  which  the  issue  of  a  deceased  dder 
brother  would  exclude  the  succession  of  the  surviving  younger  brother* 
was  as  yet  unsettled.'  In  the  succession  to  the  Crown  of  England  the 
doctrine  had  never  hitherto  obtained.  Nearly  two  centuries  had  still 
to  elapse  before  this  stage  in  the  growth  of  hereditary  right  ^vas  dis- 
tinctly marked  by  the  unopposed  succession  of  Richard  II.  as  heir  to 
his  grandfather/  The  claim  of  proximity  of  blood,  which  the  uncle 
possessed,  was  much  more  obvious  in  early  times  than  the  subtle  doc- 
trine of  representative  primogeniture ;  and  he  was  usually  far  better 
fitted  by  age,  experience,  and  pergonal  authority,  to  undertake  the 
onerous  duties  of  mediaeval  Royalty.  In  England  there  appears  to 
have  been  an  absence  of  any  feeling  in  favour  of  the  boy  Arthur  of 
Brittany,  son  of  John's  elder  brother  Geoffrey  :  while  John's  claim 
was  supported  by  the  death-bed  recommendation  of  the  late  King,  the 
influence  of  the  Queen-mother,  and  the  adherence  of  a  numerous  and 
influential  party  among  the  barons.  He  was  elected  King  without 
opposition,  and  crowned  at  Westminster  on  the  27th  of  May.  At  his 
election  Archbishop  Hubert,  according  to  the  account  given  by 
Matthew  Paris,  made  a  very  remarkable  speech,  in  which  he  declared 
the  Crown  to  be  absolutely  elective,  giving  even  to  the  members  of  the 
Royal  stock  no  preference  unless  founded  on  their  own  personal 
merit.'    The  truth  of  this  incident  has  been  doubted  by  some ;  bat 

investiture  as  Duke  of  Normandy  on  July  2oth,  thenceforward  '  Duke  Richard '  till 
his  coronation  on  the  3rd  of  September,  1189.  when  he  became  for  the  first  time 
'  Rex.'  His  reenal  years  are  reckoned  only  from  this  date.  The  curious  mistake 
of  Allen  (Royau  Prerogative,  p.  45),  in  asserting  that  there  are  public  acts  in 
Richard's  name,  dated  in  the  first  year  of  his  reign,  before  his  coronation  had  taken 
place,  although  exposed  by  Nicolas  in  his  Chronology  of  History,  was  noforta- 
nately  allowed  to  remain  uncorrected  in  the  second  edition  of  Allen's  work 
published,  after  the  author's  death,  in  1849. 

^  Cum  autem  re<  de  vita  desperaret,  di visit  Johanni  fratri  suo  regnum  Aogliae, 
et  fecit  fieri  praedicto  Johanni  fidelitates  ab  illis  qui  aderant.— Hoveden,  iv.  83. 

'  Stubbs,  Select  Chart.,  Introductory  Sketch,  so. 

■  Glanvill.  1.  vii.  c  3. 

*  '  No  opposition  was  made  to  the  accession  of  Richard  the  Second,  bat  there 
seems  to  have  been  a  strong  notion  in  men's  minds  that  John  of  Gaunt  soogfat  to 
displace  his  nephew.  In  earlier  times,  as  the  eldest  and  most  eminent  of  the 
surviving  sons  of  Edward  the  Third,  John  of  Gaunt  would  probably  have  been 
elected  without  any  thought  of  the  claims  of  young  Richard.'— Freeman,  Growth 
of  Eng.  Const.  3x3. 

*  Matt.  Paris  (ed.  Wats),  p.  197  : — Archiepiscopus  stans  in  medio  omnium  dixit, 
'Audite    universi.      Noverit    discretio    vestra    quod  nullus  praevia  ratione  ain 
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from  the  mouth  of  a  zealous  partizan  the  speech  is  by  no  means  im- 
probable. The  Archbishop,  in  fact,  merely  expressed,  in  very  plain 
language  indeed,  what  had  been  the  theory  of  the  Constitution  down 
to  the  time  of  Earl  Harold,  in  whose  person  the  theory  was  practically 
ezempltiied  ;  and  what,  if  we  except  the  denial  of  any  preference  to 
members  of  the  Royal  house,  had  actually  been  the  ordinary  practice 
both  before  and  since  the  Conquest.'  In  the  preamble  of  a  charter 
issued  by  John  shortly  after  his  accession  he  was  careful  to  unite  both 
his  titles  :  Rex  jure  hctereditctrio^  et  mediante  tofn  cleri  et  populi  con- 
sensu etfavore? 

There  was  every  probability  that  a  justly  incensed  nation  would  Hemy  111, 
have  compelled  the  House  of  Anjou  to  yield  the  throne  of  England  to  "' 
a  new  dynasty,  when  the  death  of  John  on  the  19th  of  October,  12 16, 
removed  the  chief  cause  of  offence,  and  gave  his  family  one  more 
chance  before  it  was  too  late.  The  young  Henry  was  hastily  crowned 
at  Gloucester  on  the  28th  of  October,  by  the  Legate  Gualo  ;  *  but  he 
owed  his  kingdom  to  the  energy  and  statesmanship  of  the  Regent 
Pembroke,  who,  by  timely  concessions,  secured,  with  much  difficulty, 
the  adhesion  of  the  majority  of  the  nation.**    Arthur  of  Brittany  had 

sarccdere  habet  in  regnuni,  nisi  ab  universitate  regni  unanimiter,  invocata  Sancti 
Spiritas  gratia,  electus,  et  secundum  morum  suorum  eminentiam  praeeiectus,  ad 
ezemplum  et  similitudinem  Saul  primi  regis  inuncti,  quern  praeposuit  Dominus 
popuio  Suo,  non  regis  filium  nee  de  r^ali  stirpe  procreatum  ;  similiter  post  eum 
DA\id  Jessae  filium  ;  hunc  quia  strenuum  et  aptum  dignitati  regiae,  ilium  quia 
sanctum  et  humilem  ;  ut  sic  qui  cunctos  in  regno  supertminet  strenuitate,  omnibus 
praesit  et  potestate  et  regimine.  Verum  si  quis  ex  stirpe  regis  defuncti  aliis  prae-  - 
pollerit,  pronius  et  promptius  in  electionem  ejus  est  consentiendum.  Haec 
iddrco  diximus  pro  inclyto  comite  Johanne,  qui  praesens  est  frater  illustrissimi 
regis  nostri  Ricardi  jam  defuncti,  qui  haeredi  caruit  ab  eo  egrediente,  qui  providus 
et  strenuus  et  manifeste  nobilis,  quem  nos.  invocata  Spiritus  Sancti  gratia,  ratione 
tam  meritorum  quam  sanguinis  regii  unanimiter  elegimus  universi. '  [Sel.  Chart. 
a6j.] 

*  *  Matthew  Paris  supposes  that  the  archbishop,  warned  of  John's  utter  faithless- 
ness and  foreseeing  the  troubles  of  his  reign,  wished  to  impress  upon  him  and  upon 
the  people  that  as  an  elected  king  he  must  do  his  duty  under  pain  of  forfeiture. 
But  the  speech  of  Hubert  was  protaibly  in  itself  nothing  more  than  a  declaration  of 
John's  fitness  to  be.  elected,  the  recollection  of  which  would  naturally  recur  to 
those  who  heard  it  when  they  found  out  how  unfit  be  was  to  reign.  The 
enunciation  however  of  the  elective  character  of  the  royal  dignity  is  of  importance, 
whether  it  be  due  to  the  archbishop  or  to  the  historian. '—Stubbs,  Const.  Hist. 

■  Ryroer.  i.  76. 

'  Ann.  Waverl.  p.  a86.  At  the  coronation  only  Gualo  the  I.egate.  the  bishops 
of  Winchester,  Worcester,  Coventry,  and  Bath,  and  the  earls  of  Chester,  Pern- 
broke,  and  Ferrers,  Wm.  Brewer  and  Sa\*ary  de  Maulac  were  present :  Reliqui 
omnes  comites  et  barones  sequebantur  Ludowicum.  Nee  multo  post  Gualo  legatus 
concilium  oelebravit  apud  Bristollas  in  festivitate  Sancti  Martini,  in  quo  coegit 
undedm  episcopos  Angliae  et  Walliae  qui  praesentes  erant,  et  alios  praelatos 
faiferioris  ondinis,  sed  et  comites  et  barones  ac  milites  qui  convenerant,  Henrico  regi 
fiddiutera  jurare. — Ihid, 

*  Supra,  p.  116. 
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left  a  sister  Eleanor,  known  as  the  '  Damsel  of  Brittany,'  who  sur- 
vived till  1 24 1,  but  she  seems  never  to  have  been  regarded  as  having 
a  claim  to  the  succession.^ 
Edward  I.  Down  to  Henry  III.  inclusive  the  reign  of  each  King  is  dated  from 
his  coronation  only.  The  interregnum  between  the  death  of  the  old 
and  the  coronation  of  the  new  King  was  always  made  as  short  as 
possible,  in  consequence  of  the  serious  inconvenience  resulting  from 
the  doctrine  that  the  King's  peace  was  interrupted  during  a  vacancy 
of  the  throne.  But  when  the  Coronation  was  delayed,  as  happened  in 
the  cases  of  Henry  II.,  Richard  I.,  and  John,  who  had  each  been 
absent  in  France  at  the  death  of  his  predecessor,  the  regal  title  was 
never  assumed  until  the  process  of  election  and  coronation  had  been 
gone  through.'  Until  then  they  were  only  entitled  '  Dux  Normanniae,' 
or,  as  Richard  I.  was  styled  in  the  proclamation  issued  by  his  mother^ 
^and  also  in  a  charter  gp^nted  by  him  before  his  coronation,  *  Domt" 
nus  Angliae.'*  Edward  I.  was  the  first  King  who  reigned  before  his 
coronation.  His  father,  Henry  III.,  died  on  the  i6th  Nov.,  1272, 
whilst  Edward  was  absent  in  Palestine.  Four  days  afterwards,  when 
Henry  was  buried  in  Westminster  Abbey,  the  Earl  of  Gloucester,  with 
the  prelates  and  barons,  swore  allegiance  to  Edward  as  King.*  His 
hereditary  claim  perfected  by  the  fealty  of  the  baronage — the  old  elec- 
tion in  a  feudal  guise — appears'  to  have  been  now  regarded  as  con- 
ferring the  name  of  King  previous  to  coronation.  But  the  idea  of 
election,  and  the  necessity  for  consent  to  a  King's  accession  were  still 
preserved.  During  the  four  days  which  elapsed  between  the  death  of 
Henry  and  the  recognition  of  Edward  as  King,  the  throne  was  legally 
vacant.  The  new  King's  reign  was  dated  not  from  the  death  of  his  father, 

'  '  Both  Glanvill  and  Bracton  were  inclined  to  favour  the  claim  of  the  nephew  as 
against  the  uncle  in  the  succession  to  private  inheritances.  But  so  long  as  Eleanor 
lived  the  *  casus  regis '  seems  to  have  been  regarded  as  an  obstacle  in  the  way  of  a 
judicial  decision  for  the  nephew.  In  treating  of  the  writ  of  entry,  Bracton,  f.  337  b., 
says  expressly,  et  cum  de  propinquitate  constiterit  quamdiu  casus  regis  duravtrit 
nunquam  ad  judicium  proceditur. — ^Twiss's  Bracton,  L  xlv. 

'  Nicolas,  Chron.  of  Hist  272. 

■  Supra,  p.  167. 

*  Archaeologia.  xxvii.  109. 

^  Antequam  corpus  regis  Henrid  traditum  esset  sepulturae,  Gilebertus  comes 
Glovemiae  .  .  .  propria  voluntate  ductus,  tactis  sacrosanctis  corporale  pnestitit 
juramentum,  quod  pacem  regni  pro  viribus  suis  custodirec,  et  fideliutem  domino 

Edwardo  tanquam  domino  suo  per  omnia  observaret.     Similiter ardije* 

piscopus  Eboracensis  et  etiam  Herefordiae  et  Warennse  comites  et  multi  aUi  qui 
tunc  prsesentes  erant  ibidem.  Ann.  Winton.  p.  112.  Magnates  regni  nominanmt 
Edwardum  filium  suum  in  regem.  AnnaL  Chmst.  p.  254.  Recognovenint  pater- 
nique  successorem  honoris  oi^naverunt.  Rishanger,  p.  75.  'Nominare'  and 
'  ordinare '  imply  much  more  than  passive  acquiescence  in  the  succession  of  an 
heir. 
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buty^M  the  day  on  which  thi  oath  of  fealty  was  taken  :  ^  and  in  the 
order  for  the  proclamation  of  the  King's  peace,  issued  in  his  name 
three  days  later  by  the  Royal  Council,  Edward  asserts  the  crown  of 
England  to  have  devolved  upon  him  successione  haerecUtaria  acproce* 
rum  rtgrd  volunteUe  et  ficUlitate  nobis  praestia?  Shortly  afterwards 
the  oath  of  fealty  was  renewed  in  a  great  assembly  held  at  West- 
minster after  the  feast  of  Sl  Hilary,  1273,  and  attended  not  only  by 
all  the  prelates  and  other  magnates  of  the  kingdom,  but  by  four  repre- 
sentatives from  each  county  and  each  city.' 

In  the  proclamation  issued  on  the  accession  of  Edward  II.  he  was  Edward  11. 
declared  to  be  already  King  of  England  by  descent  of  heritage  (/  ja 
roi  d'Engleterre  par  descente  de  heritage '},  the  words  referring  to  the 
consent  of  the  magnates  of  the  realm  being  omitted.**    From  hence-  HendHary 
forth  the  old  civil  election  dropped  out,  and  hereditary  succession  ^StMiSktd. 
became  the  established  rule,  subject,  however,  in  cases  of  necessity,  to 
the  paramount  power  of  Parliament,  not  only  to  depose  an  individual 
Sovereign,  but  also,  for  good  reason,  to  set  aside  the  direct  line  of 
descent  and  establish  a  new  Royal  stock.^    The  ecclesiastical  form  of 

^  Dufius  Hardy.  Introduction  to  Close  Rolls ;  Nicolas,  Chronology  of  History, 
p  991-3 ;  Allen.  Royal  Prerogative  (ed.  1849),  p.  46. 

'  Rymer.  L  497.  *  For  the  first  time,'  says  ^hop  Stubbs  (Const.  Hist.  iL  103) 
of  Edward  I.'s  accession,  '  the  reign  of  the  new  King  began,  both  in  law  and  in 
fact,  from  the  death  of  his  predecessor.'  With  all  deference,  however,  to  so 
eminent  a  historian,  it  is  evident  that  although  the  hereditary  claim  of  Edward  was 
admitted  without  opposition,  yet  in  law,  and  in  fact,  there  was  actually  no  King 
for  the  space  of  four  days.  Indeed,  the  Bishop  had  just  before  told  us  '  that  his 
reign  began  on  the  day  of  his  father's  funeral'  The  fact  that  the  regnal  years  of 
Eldward  were  dated  only  from  the  day  of  his  recognition  as  King  by  the  baronage 
naarks  the  persistence  of  the  elective  idea,  and  the  difference  still  recognised 
between  the  Kingship  and  a  private  inheritance.  It  is  important  not  to  antedate 
the  steps  in  the  development  of  the  hereditary  doctrine.  As  Edward  I.  was  the 
first  King  who  reigned  before  coronadon.  so  Edward  II.  was  the  first  whose  reign 
is  dated  i^m  the  day  following  the  death  of  his  predecessor.  The  theory  embodied 
in  the  leeal  maxim  '  the  King  never  dies,'  is  of  still  later  growth.  It  may  be  said 
to  have  been  practically  accepted  from  the  accession  of  the  House  of  York  :  vet 
even  Henrv  VlIL's  reign  commenced  on  the  day  after  the  death  of  his  £ather 
I  Nicolas.  Chron.  of  Hist).  From  the  accession  of  Edward  VI.  there  has  been  no 
mterregnum,  however  short,  except  only  where  the  line  of  succession  has  been 


*  Ann.  Winton.  p.  1x3. 

*  Rymer,  ii.  x.  Walsingham  (L  1x9)  says,  Successit  .  .  .  non  tam  jurehaeredi- 
tario  quam  unaninii  assensu  procerum  et  magnatum. 

[For  a  recendy  printed  contribution  to  the  history  of  Edward  1 1.,  see  Ckronic<m 
Ada  d£  Usk  edited  for  the  Royal  Society  of  Literature,  from  a  MS.  in  Brit  Mus., 
by  E.  M.  Thompson,  now  Principal  Librarian.— C.] 

*  'Hereditary  succession  in  monarchical  states  is  nothing  more  than  an 
expedient  in  government  founded  in  wisdom,  and  tending  to  publick  utility  :  and 
consequently  whenever  the  safety  of  the  whole  requireth  it,  this  expedient,  like  all 
rales  of  merely  positive  institution,  must  be  subject  to  the  oontroul  of  the  supreme 
power  in  every  state.  .  .  .  Title  by  descent  was  always  esteemed  by  the  legislature 
a  wise  expedient  in  government ;  but  in  cases  of  necessity,  it  was  never  thought  to 


172  The  Succession  [Ch. 

election  by  the  clergy  and  people  survived  the  civil  form,  and  was 
maintained,  in  the  coronation  service,  down  to  the  accession  of 
Bui  subject  Henry  VIII. ;  since  whose  time  a  mere  recognition  by  the  people  is 
mowUHghi  sdl  that  takes  place.  ^  The  right  of  the  National  Assembly— whether 
%Jtnt^o^  acting  as  a  technically  constituted  Parliament,  or  as  a  Convention  of 
Mttu  Vu  the  Estates  of  the  Realm — to  regulate  and  vary  the  succession  to 
the  Crown,  has  been  constantly  claimed  and  exercised  whenever  the 
safety  and  welfare  of  the  Kingdom  have  imperatively  required  it  The 
depositions  by  the  Witan  of  Sigebert  in  755,  of  Ethelred  the  Unready 
in  1017,  and  of  Harthacnut  in  1037,  have  already  been  referred  to  in  a 
previous  chapter.'  Since  the  Norman  Conquest  there  had  hitherto 
been  no  actual  case  of  formal  deposition ;  but  we  have  seen  the 
Barons  under  King  John  renouncing  their  allegiance  and  electing 
Louis,  son  of  the  King  of  France,  to  be  their  King ; '  and  the  mis- 
government  of  Henry  III.  caused  a  change  in  the  succession  to  be 
Deposition  again  mooted  amongst  the  baronage.  In  1327,  however,  Edward  II. 
II.  xjaj.  was  formally  deposed  by  the  Parliament  which  assembled  at  West- 
minster on  the  7th  January,  1 327,  after  a  bill  of  six  articles,  drawn  up 
by  Stratford,  Bishop  of  Winchester,  had  been  exhibited  against  him. 
These  articles  set  forth  as  the  reasons  for  his  deposition,  that  he  was 
devoid  of  the  ability  to  govern,  had  suffered  himself  to  be  led  in  all 
things  by  evil  councillors,  had  neglected  the  business  of  the  state,  lost 
the  Crown  of  Scotland,  broken  his  coronation  oath,  ruined  his  kingdom 
and  people,  and  that  there  appeared  no  hope  of  his  amendment  The 
Parliament  therefore  resolved  that  the  Lord  Edward,  the  King's  eldest 
son,  should  immediately  take  upon  him  the  government  of  the  king- 
dom and  be  crowned  King.  As  an  additional  precaution,  the  Queen's 
advisers  determined  to  procure  a  formal  resignation  from  Edward  II. 
On  the  20th  of  January  a  deputation  of  prelates,  earls,  barons,  abbots, 
and  two  judges,  waited  on  the  King,  then  a  prisoner  in  Kenilworth 
Castle,  and,  after  notifying  to  him  the  resolution  of  Parliament, 
obtained  his  consent  to  the  election  of  his  son.    Then  Sir  William 

confer  an  indefeasible  right ;  because  that  would  have  been  to  defeat  the  end  for  tkt 
sake  of  the  means,' — Sir  Michael  Foster  (one  of  the  Judges  of  the  King's  Bench). 
Discourses  on  Crown  Law,  p.  405  (ed.  1793). 

^  'i'he  form  for  the  coronation  ol:  Henry  VIII.,  drawn  up  by  that  King  himself, 
has  been  preserved.  Hereditary  right  and  elective  right  are  set  forth  in  equally 
strong  terms.  Prince  Henry  is  described  as  '  rightfuU  and  undoubted  enheritour 
by  the  lawes  of  God  and  man,'  but  also  as  '  electe.  chosen  and  required  by  all  the 
three  estates  of  this  lande  to  take  uppon  hvm  the  said  coronne  and  royall  dignitie.' 
I'he  assent  of  the  people  is  asked  thus  :  '  WoU  3re  serve  at  this  tyme,  and  geve  your 
wills  and  assents  to  the  same  consecration,  enunction  and  coronacion  ?  Whereunto 
the  people  shall  say  with  a  grete  voyce,  Ye.  Ye,  Ye  ;  So  be  it ;  Kyng  Henry,  Kyng 
Henry.' — Maskell,  Mon.  RicuaL  iiL  73 ;  Freeman,  Norm.  Conq.  iii.  623. 
•  Supra,  p  27.  ■  Supra,  p.  116. 


yO  .  to  the  Crown,  173 

Trussell,  in  the  name  of  the  rest,  and  as  procurator  for  the  whole 
Parliament,  renounced  the  homage  and  fealty  which  the  members  had 
severally  made  to  the  King,  and  declared  that  they  should  thereafter 
account  him  as  a  private  person  without  any  manner  of  Royal  dignity. 
The  ceremony  ended  by  Sir  Thomas  Blount,  the  Steward  of  the 
Household,  breaking  his  staff  of  office,  as  a  sign  that  his  master  had 
ceased  to  reign  as  completely  as  if  he  were  dead.^ 

In  the  proclamation  of  his  peace  issued  on  the  24th  of  January,  the  Edwaid  III. 
twofold  title  of  Edward  III.,  derived  from  the  common  counsel  and  *^*^" 
consent  of  the  Estates  of  the  realm  and  the  resignation  of  his  father, 
are  carefully  set  forth.    On  the  29th  of  January  he  was  crowned  at 
Westminster.' 

The  deposition  of  Richard    II.,  in  1399,  was    preceded,  as    in  House  of 
Edward  II.'s  case,  by  a  so-called  voluntary  resignation,  and  accom-  ^^^ff'* 
panied  by  Henry  of  Lancaster's  very  remarkable  claim  to  the  Crown,  of  Riciiard 
in  which  an  insinuated  priority  of  descent  from  Henry  III.,  a  right  of  "*   '^^ 
conquest,  and  the  misgovemment  of  Richard  are  artfully  combined. 
But  the  power  of  the  National  Assembly  to  depose  and  elect  the 
Sovereign  is  brought  out  with  peculiar  distinctness  in  the  official 
record  entered  on  the  Parliamentary  Rolls.    The  Parliament  which 
deposed  him  was  summoned  to  meet  on  the  30th  September,  by  writs 
issued  in  Richard's  name  on  the  19th  of  August,  the  same  day  on 
which  he  met  the  Duke  of  Lancaster  at  Flint.     Richard,  while  a 
prisoner  in  the  Tower,  executed  a  formal  Deed  of  Resignation  on  the 
29th  of  September,  which  was  presented  to  the  Parliament  assembled 
on  the  following  day.    The  resignation  of  the  King  was  held  to  have 
the  technically  legal  effect  of  dissolving  the  Parliament  as  soon  as  it 
had  met,'  but  the  Assembly,  as  the  representative  of  the  Estates  of  the 
Realm,^  accepted  the  resignation,  deposed  the  King,  and  elected  his 
successor.     In  the  record  of  the  proceedings,  after  reciting  Richard's 
resignation  of  the  Crown,  the  crimes  of  which  he  had  been  guilty,  and 

>  T.  de  la  Moor,  pp.  600,  6oz  ;  KD^hton,  a  3549 ;  and  see  Lingard,  iii.  345, 
and  dtubbs.  Const  nist.  ii.  362.  The  Parliament  Roll,  which  was  produced  in 
Parliament  in  the  loth  ^ear  of  Richard  II.  {infra,  p.  243)  is  not  now  extant 
r*Tbe  person  of  the  King,  but  not  the  Kingly  authority,  had  at  this  time  suc- 
cumbed to  a  combination,  which  proclaimed  the  deed  of  violence  with  the  insolent 
words,  "  the  King  has  forfeited  his  crovm  by  reason  of  his  incorrigible  disposition," 
whilst  the  Archbishop  of  Canterbury  announced  these  words  to  the  people  with  the 
faitimation  that  "the  voice  of  the  people  was  the  voice  of  God.'"  Gneist,  Hist 
EngL  Const  p.  408. — Ed.]. 

*  Rymer,  ii.  683,  684. 

'-.Fresh  writs  were  consequently  issued  on  the  30th  Sept  summoning  the  same 
asscmiUy  to  meet  as  a  Parliament  six  days  later.  Lords  Report  on  Dignity  of  a 
Pfeer.  iv.  768. 

*  Pares  et  prcceres  regni  Angliae  spirituales  et  temporales  et  ejus  regni  com- 
oumitatei,  omnes  Status  ejusdem  regni  repraesentantes.    Walsingham,  U.  234. 
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his  general  unfitness  to  be  King,  the  formula  of  deposition  runs : 
Propter  praetnissoy  et  eorum  praetextu^  ab  omni  digmtaU^  et  konore 
regiiSy  si  quid  dignitcUis  et  honoris  hujusmodi  in  eo  remanserit^  meriio 
deponeTidum  pronunciamus,  decemimus^  et  declaramus^  et  etiam  simili 
cautela  deponimus.  The  throne  is  then  declared  vacant :  ut  constabeU 
de  praemissis,  et  eorum  occasione,  regnunt  Angliae^  cum  pertinentiis 
suis  vacare.  Finally  the  crown  is  granted  to  Henry :  concesserunt 
unanimiter  ut  Dux  praefatus  super  eos  regnaret}  The  election  of 
Henry  IV.  was  of  course  determined  by  special  circumstances,  yet  in 
one  aspect  it  was  but  a  recurrence  to  the  ancient  practice  of  choosing 
the  worthiest  member  of  the  Royal  house  to  fill  the  throne,  to  the 
exclusion  of  the  nearest  lineal  heir,  who  was  a  minor.'  The  accession 
of  Richard  II.  (1377)  had  been,  as  we  have  seen,  the  first  instance  in 
the  succession  to  the  Crown  of  England,  where  the  claims  of  represen- 
tative primogeniture  were  preferred  to  those  of  proximity  of  blood. 
The  next  lineal  heir,  on  the  deposition  of  Richard  II.,  was  the  child 
Edmund  Mortimer,  Earl  of  March,  the  great-great-grandson  of 
Edward  III.,  through  Philippa,  daughter  of  Lionel,  Duke  of  Clarence, 
third  son  of  that  King  :  while  Henry  IV.,  the  elect  of  the  people,  was 
the  son  of  John  of  Gaunt,  and  grandson  of  Edward  III.,  in  the  prime 
of  life,  and  distinguished  in  both  arms  and  council.  Under  Henry  IV. 
the  right  of  succession  to  the  Crown  was  settled,  altered,  and  re-sett)ed 
no  less  than  four  times.  In  his  first  Parliament — the  same  which  had 
deposed  Richard  II.  on  the  30th  of  September  and  re-assembled 
under  the  new  King's  writs  on  the  6th  of  October,  1399 — the  Lord 
Henry,  Prince  of  Wales,  with  the  assent  of  the  Lords  Spiritual  and 
Temporal  and  all  the  Commons,  was  *  created  and  ordained  Heir 
Apparent,  to  have  and  enjoy  the  Realm  in  time  to  come  when  God  it 
should  will.' '     Four  years  afterwards,  by  an  Act  (5  Hen.  IV.)  passed 

^  Walsingham,  ii.  234-238  ;  Rot.  Pari.  iii.  416,  et  seq. 

■  ['The  throne  having  thus  been  made  vacant,  not  only  by  Richard's  own  act, 
but  by  the  Act  of  Parliament,  the  all  important  question  of  the  succession  reroaived 
to  be  determined.  If  that  question  had  depended  only  on  the  strict  rute  of 
hereditary  descent  whicli  the  feudal  lawyers  applied  to  the  succession  of  estates,  the 
crown  would  now  haire  pissed  to  £dmun<^  Mcrtimer.  •  .  .  But  the  strict  rule  of 
hertditary  descent  has  not  yet  received  positive  and  formal  recognition  in  the  case 
of  the  cro^rn ;  it  had  not  yet  supeiseded  tho.  imiuemorial  right  of  the  National 
Council  to  choose,  in  the  presence  of  a  great  emergency,  that  member  of  the  roval 
household  whom  it  deemed  most  competent  to  govern.  And  yet  the  notion  tnat 
the  nght  to  the  throne  depended  upon  the  hereditary  principle  had  sufficiently 
advanced  to  prompt  Henry,  when  he  stood  forth  before  the  Parliament  to  challenge 
the  crown,  to  claim  it  "  as  thnt  I  am  descended  by  right  line  of  blood  ooming>from 
the  good  lord  King  Henry  III."  '  Hannis  Taylor.  Origin  of  Engl.  ConsL, 
p.  513 ;  vide  also  Green,  HisL  of  the  English  People,  vol.  i.,  p.  521 ;  and  Freeman, 
£nc.  Brit.,  9th  ed.,  vol.  viii.,  p.  320.— Ed.] 

'  Item,  come  en  cest  present  Parlement  par  notre  Seigneur  le  Roy  et  assent  des 


VI.]  to  the  Crown.  17S 

in  the  Parliament  which  met  at  Westminster  on  the  14th  of  January, 
1404,  the  succession  was  entailed  upon  the  Prince  of  Wales  and  the 
heirs  of  his  body,  and  in  default  upon  his  brothers,  the  other  sons  of 
the  King,  and  their  issue  in  order  of  seniority.^  In  addition  to  his  four 
sons,  Henry,  Thomas,  John,  and  Humphrey,  Henry  IV.  had  two 
daughters  who  appear  to  have  been  intentionally  ignored  in  this 
settlement:  the  daughters  of  his  sons  were,  however,  capable  of 
inheriting  under  the  entail.  Two  years  later  it  seems  to  have  been  (Settling 
thought  desirable  to  exclude  these  also,  probably  with  a  view  to  nega- 
tiving the  right  of  succession  through  females  which  was  the  basis  of 
title  of  the  young  Earl  of  March.  Accordingly,  on  the  7th  of  June,  Juoe,  X4c€. 
1406,  an  Act  was  passed  resettling  the  Crowns  of  England  and  France 
on  the  King  and  the  heirs  male  of  his  body ; '  but  this  restriction 
being  quickly  perceived  to  involve  certain  inconvenient  consequences, 
the  last  Act  was  repealed '  on  the  22nd  December,  in  the  same  year,  December, 
and  the  Crown  was  finally  settled  upon  King  Henry  and  the  heirs  of 
his  body,  thus  admitting  into  the  line  of  succession  not  only  his  sons 
and  their  issue,  female  as  well  as  male,  but  also  his  daughters  and 
their  descendants.** 

Seigneurs  Esptriteulx  et  Temporelx  et  toutx  les  Communes,  nostre  Seigneur 
Sdgneur  Henry  Prince  du  Gales  estoit  creez  et  ordeignez  Heir  apparant.  a  avoir  et 
enjoir  le  Roialme  en  temps  advenir  quant  Dieu  le  voille  :  Queles  assent  et  ordinance 
plese  a  notre  Seigneur  le  Roy  faire  entrer  de  record  en  les  RoUes  du  ceste  present 
Parlement.  Raponsio:  Le  Roy  le  vocL  Rot  Pari.  iii.  434.  (/.  a.  1300,  i  Hen. 
IV.). 

^  A  mon  tres  honore  Seigneur  le  Prince  son  eisne  Fitz,  come  Heir  Apparant  et 
enheritable  a  la  Corone  d'Engleterre,  et  a  les  Heire^  de  son  corps  issantz  ;  et  pur 
defaute  d 'issue  de  son  corps  ;  a  mes  tres  honores  Seigneurs  ses  Ireres,  et  lour  issue 
soccessivement  et  enheritablement  solonc  la  Ley  d'Engleterre.  Rot.  ParL  iii.  525, 
575;  perforce  d'icel  Act  fait  I'an  de  vTe  regne  quint ;  iii.  581. 

The  distinction  l)etween  the  generic  term  '  heirs.'  denoting  all  heirs,  collateral  as 
well  as  lineal,  and  the  specific  term  '  heirs  of  the  body,'  which  is  restricted  to  lineal 
heirs  alone,  is  sometimes  overlooked  by  non-legal  historians.  Even  Lingard  (Hist. 
iv.  3x7)  and  Stubbs  (Const.  Hist  iii.  45)  are  not  free  from  this  inaccuracy ;  and  in 
the  case  of  the  latter,  who  tells  us  that  the  succession  was  settled  '  on  the  Prince  of 
Wales  and  his  heirs,  and  in  default,  on  the  other  sons  of  the  King  in  order,'  this 
inaccnracy  leads  to  a  legal  absurdity 

'  Rot  Pari.  iiL  575-6.     Septimo  die  Junii.  anno  regni  nostri  septimo. 

'  In  the  repealing  statute  {7  &  8  Hen.  IV.)  the  reason  for  the  change  as  alleged 
in  the  recited  petition  of  the  Lords  and  Commons  is :  Et  vueillantz  les  ditz 
Seigneurs  et  Commune  pluis  tost  faire  et  procurer  chose  qe  purratoumer  en  honour 
et  encres  de  Vous,  tres  soverein  Seigneur,  et  du  dit  MoEfflr  le  Prince,  et  des  ditz 
Messrs  ses  Freres.  vos  tres  honorables  Filz,  qe  de  la  Succession  de  mesmes  voz  Fils 
de  droit  dela  Corone  ascun  restriction  demaunder.    Rot.  Pari.  iii.  581. 

*  7  Hen.  IV.  c  a.  in  Statutes  Revised,  i.  278.  lu  proper  date  is  8  Hen.  IV. ,  as 
given  in  Rymer,  viii.  462,  and  in  the  exemplification  in  Rot  Pari.  iii.  581.  The 
enacting  words  as  therein  set  out  run :  De  consilio.  concensu  expresso  et  sp.>ntaneo, 
ac  instanti  Petitione,  omnium  et  siagulorum  Prelatorum  et  Procenim,  ac 
Communitatis  et  universitatis  Regni  nostri  in  presenti  Parliamento  nostro, 
Vohimus.   ordinamus,  et  statuimus,  quod  Hereditas  sive  Hereditacio,   Corone 
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The  House  of  Lancaster  reigned  for  more  than  sixty  years  by  a 

House  of      good  Parliamentary  title.    The  House  of  York,  by  whom  the  doctrine 
'  of  indefeasible  hereditary  right  was  first  promulgated,  in  order  to 

justify  their  claims  to  the  throne,^  owed  their  success  far  less  to  that 
doctrine  than  to  their  intense  personal  popularity,  their  descent  in  the 
male  line  from  Edward  III.,  and  the  dislike  which  Henry  VI.  and  his 
consort  Margaret  had  excited  amongst  the  people.  The  war  of  the 
Roses  was  not  simply  a  dynastic  contest.  It  arose-  from  various 
causes,  ecclesiastical,  social,  and  political.  The  House  of  Y^iic 
placed  itself  at  the  head  of  the  popular  party  in  resisting  the  ecclesias- 
tical and  aristocratic  policy  with  which  the  House  of  Lancaster  had 
ultimately  become  identified,  and  by  so  doing  gained  a  degree  of 
power  and  influence  which  no  mere  genealogical  claim  would  have 
afforded  it.  The  right  of  Parliament  to  decide  the  question  of  succes- 
sion was  tacitly  admitted  by  Richard  Duke  of  York  himself,  when, 
in  1460,  he  personally  urged  his  claim  before  that  assembly,  and 
accepted  a  compromise  confirming  the  Crown  to  Henry  VI.  for  life, 
and  acknowledging  Duke  Richard  as  heir  apparent  in  place  of 
Deposition  Henry's  son.'  From  the  day  of  the  battle  of  Wakefield  (23  Dec, 
and  election'  '4^)>  when  Richard  of  York  was  slain,  King  Henry  was  regarded  by 
ofEdward  the  adherents  of  the  White  Rose  as  having  forfeited  the  Crown 
through  his  breach  of  the  Parliamentary  compromise.  He  was 
deposed  by  an  assembly  of  Yorkist  prelates  and  barons  at  London,  on 
the  3rd  of  March,  1461  ;  and  Edward,  son  of  the  late  Duke  of  York, 
was  elected  King,  as  well  by  the  select  assembly  as  by  a  popular 
vote  of  soldiers  and  citizens  assembled  in  St  John's  fields,  Clerken- 

nostre,  ac  Retpnorum  nostrorum  Anglie  et  Frande,  ac  omnium  aliorum  Dominiomm 
nostrorum  ultra  mare,  cum  omnibus  eorum  pertinentiis.  Nobis,  et  Heredibos  de 
corpore  no«tro  exeuntibus  resideat.  Ac  ulterius  in  speciaii,  ad  requisidonem  et 
de  assensu  predicto,  ordinamus,  pronunciamus,  decemimus.  et  declanimus, 
prefatum  Principem  Henricum  filium  nostrum  primogenitum  Heredem  nostrum 
apparentem,  Nobis  in  Corona,  Regnis.  et  Dominiis  predictis  successomm. 
Habend'  cum  omnibus  pertinentiis  suis  post  decessum  nostrum  sibi  et  Heredibos  de 
corpore  suo  exeuntibus :  Ita  quod  si  ipse  sine  berede  de  corpore  suo  exeunte 
obierit.  tunc  predicta  Corona,  Regna,  et  Dominia,  cum  omnibus  pertinentiis  suis, 
Thome  secundo  filio  nostro  et  Heredibus  de  corpore  suo  exeuntibus  remaneant  Et 
si  ipse,  &C.  Similar  remainders  to  John,  the  3ra  son,  and  Humphrey,  the  4th  son, 
and  the  heirs  of  their  bodies. 

^  '  The  crown  having  been  entailed  by  Act  of  Parliament  (7  Hen.  IV.  a  s)  on 
Henry  IV.  and  his  issue,  the  House  of  York  saw  itself  totally  exduded.  unless  its 
pretensions  could  be  supported  by  a  title  paramount  to  tht  power  of  ParliameMt. 
Ptoximitv  in  blood  was  its  only  refiige,  and  to  that  the  partisans  of  that  house 
resorted.  —Sir  Michael  Foster.  Crown  Law,  p.  403. 

'  Rot.  ParL  V.  375.  Among  the  objections  drawn  up  and  formally  propounded 
by  the  Lords  in  answer  to  the  Duke  of  York's  claim,  was  the  assertion  that  the 
statutes  setding  the  crown  on  the  House  of  Lancaster  were  of  so  high  authority  'as 
to  defeat  any  manner  of  tide  made  to  any  person.' — Ibid.  p.  376. 


VI.]  to  the  Crown.  177 

well.  On  the  4th  he  went  in  procession  to  Westminster  and  was  pro^ 
claimed  King  as  Edward  IV.*  The  Crown  was  in  reality  seized  by 
Edward  flagrante  bello^  and  it  was  not  until  after  his  victory  at 
Towton  on  die  29th  of  March,  which  put  an  end  to  all  competition, 
that  he  can  be  said  to  have  obtained  actual  possession  of  the  sove-  > 
retgnty.  His  first  Parliament,  however  (whose  meeting  was  delayed 
by  the  troubled  state  of  the  Kingdom  till  the  4th  November), 
adopting  the  Yorkist  theory  of  indefeasible  hereditary  right,  found  no 
difficulty  in  fixing  the  commencement  of  his  reign  at  the  4th  of  March, 
and  in  declaring  the  sovereigns  of  the  House  of  Lancaster  to  have 
been  usurpers  and  *  pretensed  King^.'  • 

During  the  brief  Lancastrian  restoration  (October,  1470— April, 
1471)  the  Crown  was  re-settled  by  Parliament  on  Henry  VI.  and  his 
issue  male,  with  remainder  in  default  of  such  issue,  to  George,  Duke 
of  Clarence,  brother  of  Edward  IV.,  and  his  heirs.* 

*  '  By  the  advice  of  the  Lords  Spiritual  and  Temporal,  and  by  the  election  of  the 
Commons.'  Gregory.  Chron.  p.  2x5.  Hall  (Chron.  p.  253),  says:  'After  the 
lordes  had  considered  and  weyghed  his  [Edward's]  title  and  declaniclon.  they 
detennined  by  authoritie  of  the  sayd  counsaill,  for  as  much  as  K3mg  Henry, 
contrary  to  his  othe.  honor  and  agreement,  had  violated  and  infringed,  the  order 
taken  and  enacted  in  the  last  Parliament,  and  also,  because  he  was  insuffident  to 
rale  the  Realme,  and  inudle  to  the  common  wealth,  and  publique  profite  of  the 
pore  people,  he  was  therfore  by  the  aforesayd  authoritie,  depriued  and  delected  of 
all  kvngly  honor,  and  regall  souereigntie.  And  incontinent,  Edward  erle  of 
Marche,  sonne  and  heyre  to  Richard  duke  of  Yorke,  was  by  the  lordes  in  the  sayd 
ooansaiil  assembled,  named,  elected,  and  admitted,  for  kyng  and  gouemour  of  the 
realme  :  on  which  day.  the  people  of  the  erles  parte,  beyng  in  their  muster  in  sainct 
Ihons  felde.  and  a  great  number  of  the  substanciall  citezens  there  assembled, 
to  behold  their  order  :  sodaynly  the  Lord  Fawconbridge.  which  toke  the  musters, 
wisely  declared  to  the  multitude,  the  offences  and  breaches  of  the  late  agremente 
done  and  perpetrated  by  Kyng  Henry  the  VI.  and  demaunded  of  the  people, 
whethfT  they  woulde  have  the  sayd  Kyng  Henry  to  rule  and  reigne  any  lenger 
over  them  :  to  whome  they  with  a  whole  voyoe  aunswered.  nay,  nay.  Then  he 
asked  them,  if  they  would  seme,  loue.  and  obey,  the  erle  of  March  as  their  earthly 
prince  and  souerei.^  lord.  To  which  question  they  aunswered,  yea.  yea,  crieng, 
King  EdiA'ard,  with  many  great  showtes  and  dappyng  of  handes.'  After  attending 
a  TV  Deum  at  St.  Pa.ul's,  &iward  proceeded  to  Westminster  Hall,  and  sitting  with 
the  sceptre  royal  in  his  hand,  in  the  presence  of  a  fijesLt  number  of  people  there 
assembled,  *  his  title  and  dayme  to  the  croune  of  England,  was  declared  by  ii 
maner  of  ways ;  Uie  firste,  as  sonne  and  heyre  to  duke  Richard  his  father,  right 
enheritor  to  the  same :  the  second,  by  aucthoritie  of  Parliament  and  forfeiture 
committed  by  Kyng  Henry.  Whereupon  it  was  agayne  demaunded  of  the  com- 
mons, if  they  woulde  admitte,  and  take  the  sayd  erle  as  their  prince  and  souereigne 
lord  which  al  with  one  voice  cried,  yea,  yea.'  Hall's  Chronicle  was  published  in 
Z548.  The  author  was  a  scholar  of  Eton  and  recorder  of  London.  He  died  in 
1547.  Although  not  a  contemporary  authority,  much  of  his  information  was  derived 
from  the  recollections  of  his  grandfather,  David  Halle,  a  oonsunt  attendant  of 
Richard,  Duke  of  York. 

*  1  Edw.  IV.  c.  1. 

*  *  That  if  the  said  Herry.  and  Ed^vard  his  first  begoton  son,  died  without  Issue 
Male  of  tbeire  Bodv,  that  the  said  Duke  and  his  Heires,  should  be  Kynge  of  this 
Lande.'    Rot  ParL  vL  194.    This  Act  Is  known  only  by  the  reference  to  it  in  the 
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The  Crown 
entailed  by 
Parliament 
on  the  issue 
of  Rich.  III. 


Whatever  may  be  thought  of  the  claim  of  Richard  1 11.,^  it  appears 
certain  that  his  accession  was  in  accordance  with  the  wishes  of  the 
main  body  of  the  nation,  and,  like  Edward  IV.,  he  was  acknowledged 
by  a  show  of  popular  election.'  The  '  many  and  divers  lords  spiritual 
and  temporal  and  other  nobles  and  notable  persons  of  the  commons, 
in  great  multitude,'  who,  on  the  25th  of  June,  1483,  presented  a  roll  ot 
parchment  to  Richard  inviting  him  to  accept  the  Crown,  professed  to 
act  '  on  the  behalf  and  in  the  name  of  the  Three  Estates  of  this  realm  of 
England,'  and  declared  that  they  had  '  chosen  him  into  their  King 
and  Soveraigne  Lord,  to  whom  they  knew  for  certain  it  appertained  of 
Inheritance  so  to  be  chosen.' '  The  dangers  of  a  long  minority,  and 
a  wide-spread  jealousy  of  the  Woodville  family,  would  seem  to  have 
caused  the  claims  of  the  uncle  to  prevail,  for  the  last  time  in  English 
history,  over  those  of  a  boy  nephew.  His  first  and  only  Parliament, 
after  reciting  that  neither  the  said  Three  Estates,  nor  the  persons 
acting  in  their  name,  had  been  *  assembled  in  form  of  Parliament,' and 
'  how  that  the  Court  of  Parliament  is  of  such  authority  and  the  people 
of  this  land  of  such  nature  and  disposition,  as  experience  teacheth 
that  manifestation  and  declaration  of  any  truth  or  right  made  by  the 
Three  Estates  of  this  Realm  assembled  in  Parliament,  and  by 
authority  of  the  same,  maketh  before  all  other  things  most  faith  and 
certainty,'  proceeded  to  declare  Richard  '  very  and  undoubted.  King 
of  this  realm  of  England,  as  well  by  right  of  consanguinity  and 
inheritance  as  by  lawful  election,  consecration  and  coronation ; ' 
and  entailed  the  Crown  on  the  heirs  of  his  body,  particularly 
his  son  Edward,  Prince  of  Wales,  who  was  thereby  declared  heir 
apparent* 

statute  (17  Edw.  IV.,  1468),  by  which  it  was  repealed.  The  petition  of  the 
Commons  on  which  the  repealing  statute  is  founded  is  curious,  and  well  brings  out 
the  Yorkist  theory  :  '  That  where  in  your  moost  dolorous  absence  oute  of  this  your 
Reanie.  in  the  parties  of  Holond  beyng,  and  afore  your  moost  victorious  regresse 
into  this  same  your  Reame,  in  a  pretensed  Parlement.  unlawfully  and  by  usurped 
auctoritie  summoned  and  called  by  your  Rebell  and  Ennemye  Henry  the  Vlth,  late 
in  dede  and  not  in  right  Kyng  of  Englond,  holden  here  at  your  Pialoys  of  Westm', 
the  xxvi  day  of  Novembr',  the  ixth  yere  of  your  moost  noble  reigne.  under  the 
colored  title  of  the  said  Henry  from  the  begynnyng  of  this  pretensed  reigne  xlixti, 
and  of  the  readeption  of  his  usurped  power  and  estate  the  first,  dyvers  and  many 
maters  were  treated,  commoned  and  opened,  to  the  anyntifying  and  disheritannce 
of  You,  Soveraigne  Lord,  and  of  your  Roiall  bloode,'  &c.   [Rot.  Pari.  vi.  191. — C.] 

^  Richard  III.  founded  his  claim  on  (z)  an  alleged  pre-contract  of  marriage  of 
Eklward  IV..  which  rendered  his  issue  by  'dame  Eli£at>eth  Gray'  illegitimate; 
(a)  the  attainder  of  the  Duke  of  Clarence,  by  which  his  children  were  debarred  from 
the  succession ;  and  (3)  the  misgovemment  of  Edward  IV.— RoL  Pari.  vi.  240, 
341. 

■  Hall,  Chron.  37a. 

'  Rot.  Pari  vi.  240,  241. 

*  Rot.  Pari  vi.  240-243. 
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Henry  Tudor,  who  in  default  of  a  legitimate  heir  of  the  House  of  H«™Tr  vii. 
Lancaster,  was  recognised,  without  any  legal  hereditary  claim,  as  the 
head  of  the  Lancastrian  party,  obtained  the   Crown  partly  by  the 
victory  at  Bosworth  (22  August,  1485),  but  mainly  by  the  general 
acquiescence  of  the  nation.     His  best  and  only  legal  title  was  the  Act  The  Crown 
of  Parliament  by  which  it  was  '  ordained  and  enacted  by  the  assent  of  p^iament  ^ 
the  Lords  and  at  the  request  of  the  Commons  that  the  inheritance  of  JJ^^™^ 
the  Crowns  of  England  and  France,  and  all  dominions  appertaining 
to  them,  should  remain  in  Henry  VII.  and  the  heirs  of  his  body  for 
ever,  and  in  none  other.' '    '  Words,'  remarks  Hallam, '  studiously  am- 
biguous, which,  while  they  avoid  the  assertion  of  an  hereditary  right 
that  the  public  voice  repelled,  were  meant  to  create  a  parliamentary 
title,  before  which  the  pretensions  of  lineal  descent  were  to  give  way.'' 
Henry  VII.  was,  in  fact,  made  by  Parliament  the  stock  of  a  new 
dynasty,'  to  the  exclusion  of  the  whole  house  of  York  ;  but  the  here- 
ditary claims  of  that  house  were  happily  merged  in  the  Parliamentary 
title  of  the  Tudors  by  the  subsequent  marriage  of  the  King  with  the 
daughter  of  Edward  IV. 

In  the  reign  of  Henry  VIII.  the  succession  to  the   Crown  was  Pu-iuunen- 
repeatedly  altered  by  legislative  enactment.  mrauTof  Sbe 

(i)  By  the  Royal  Succession  Act  of  25  Henry  VIII.  c.  22,  passed  JJJfS^^^^^j^ 
on  the  occasion  of  the  King's  marriage  with  Anne  Boleyn,  the  Crown  Henry  viii. 
was  entailed  on  the   King's  issue  male,  '  and  for  Default  of  such  ae  Henry 
sons    of   your    Body   begotten,  .  .  .  that    then  the    said    Imperial  ^^^^'  ^  **• 
Crown  .  .  .  shall  be  to  the  Issue  Female  between  your  Majesty  and 
your  .  .  .  most  dear  and  most  entirely  beloved  Wife  Queen  Anne 
b^otten,  that  is  to  say,  first,  to  the  eldest  issue  Female,  which  is  the 
Lady  Elizabeth^  now  Princess  .  .  .  and  so  from  Issue  Female  to  Issue 
Female,  and  to  the  Heirs  of  their  Bodies,  one  after  another,  by  Course 
of  Inheritance,  according  to  their  Ages,  as  the  Crown  of  England  hath 
been  accustomed  and  ought  to  go,  in  Cases  where  there  be  Heirs 
Females  to  the  same.' 

(2)  Subsequently  to  the  King's  marriage  with  Lady  Jane  Seymour,  yiJi*?^ 
Parliament,  in  the  plenitude  of  its  sovereign  authority,  passed  an 
Act*  by  which  (after  declaring  the  King's  marriage  with  Queen 
Katherine  void,  and  his  marriage  with  Anne  Boleyn  likewise  void,  and 
the  issue  of  both  marriages  illegitimate)  the  Crown  was  entailed  on 
the  sons  of  the  King  and  Queen  Jane  successively  and  the  heirs  of 

»  1  Hen.  VII.  c,  I. 

•  Const  Hist  i.  8. 

'  The  words  of  the  Act  settling  the  Crown  upon  Henry  VII.  have  been  sub- 
stantially carried  out,  every  subMqnent  sovereign  of  England  having  been  a 
descendant — although  not,  since  the  Revolution,  '  heir  '—of  his  body. 

♦  38  Hen.  VIII.  c.  7. 
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their  bodies,  with  remainder  to  the  King's  sons  by  any  future  wife  in 

like  manner,  and  on  failure  of  such  issue,  to  the  daughters  of  the  King 

and  Queen  successively  and  their  issue.    And  after  reciting  that  if 

the  King  should  die  without  lawful  issue,  no  provision  having  been 

made  in  his  lifetime  touching  the  succession,  the  realm  in  that  case 

would  be  destitute  of  a  lawful  governor,  *  or  else  percase  encumbered 

with  such  a  person  that  would  covet  to  aspire  to  the  same,  whom  the 

subjects  of  this  realm  shall  not  find  in  their  hearts  to  love,  dread,  and 

obediently  serve  as  their  sovereign  lord,*  *  the  Act  proceeds  to  bestow 

The  Kiiw     upon  the  King  the  extraordinary  power,  in  default  of  lawful  issue  of 

bySriia-     his  body,  to  limit  the  Crown,  by  letters  patent,  or  by  his  last  will 

Hmitthesuc-  "^^^^  ^^  writing  and  signed  with  his  hand,  to  such  person  or  persons 

cession  by     in  possession  or  remainder,  and  after  such  order  or  condition,  as  he 

or  by*iS  *"  should  judge  expedient.     Not  even  a  preference  for  persons  of  Royal 

last  will.       descent  was  reserved,  but  it  was  declared  that  the  persons  so  to  be 

appointed  should  enjoy  the  Crown  *  as  if  they  had  been  lawful  heirs  to 

the  same,  or  as  if  the  Crown  had  been  given  and  limited  to  them 

plainly  and  particularly  by  special  names  and  sufficient  terms,  by  full 

and  immediate  authority  of  the  High  Court  of  Parliament.* '  ] 

Henry  (3)  By  a  later  Act,*  after  reciting   the  previous  statute,  Henry's      | 

III.  c.  X.     j^Q  daughters,  Mary  and  Elizabeth,  were  put  into  the  entail  next      ' 

after  the  lawful  issue  male  or  female  of  the  King  and  Prince  Edward, 

but  subject  to  such  conditions  as  the  King  should,  by  letters  patent 

or  his  last  will,  appoint.     In  the  event  of  their  failing  to  perform  the 

conditions,  or  dying  without  issue,  the  King  was  again  empowered  to 

limit  the  succession  as  by  the  last  Act. 

The  second  Succession  Act  had  declared  Mary  and  Elizabeth 
to  be  illegitimate.  The  third,  upon  a  supposition  of  their  illegi- 
imacy,    now  postponed  them   even  to  all   the  lawful  issue  femcde 

^  '  This  seemeth  to  be  pointed  at  James  V.  of  Scotland,  who  was  at  this  time  the 
next  in  succession  upon  the  failure  of  the  king's  issue ;  not  barely  as  being 
descended  from  the  union  of  the  two  roses,  but  under  the  parliamentary  entail  in 
favour  of  Henry  VII.  and  the  heirs  of  bis  body  made  before  that  union  took 
place.  .  .  .  Notwithstanding  the  near  relation  the  house  of  Stuart  stood  in  to  the 
crown  of  England,  Scotland  was,  during  all  King  Henry's  reign,  the  same 
detested  enemy  it  had  been  for  ages  past :  and  a  national  prejudice  operated  in 
both  kingdoms  as  strongly  as  ever. ' — Sir  M.  Foster,  Crown  Law,  406. 

'  These  alternatives,  'as  if  they  had  been  lawful  heirs,'  or  '  as  if  the  crown  bad 
been  given  by  Parliament,'  indicate  the  two  principles  upon  which  the  succession 
has  rested  since  the  Crown  ceased  to  be  purely  elective.  Sir  Michael  Foster  (Cr. 
Law,  408)  enunciates  them  thus  :  '  That,  no  Act  of  the  Legislature  intervening,  the 
crown  and  royal  dignity  ought  to  descend  from  ancestor  to  heir  in  a  cenain  estab- 
lished course  of  descent ;  but  that  this  course  of  descent.is  subject  to  the  controul 
of  the  legislature.'  When  the  deposition  of  a  reigning  sovereign  is  necessary — as  in 
James  II. 's case — the  '  Legislature '  must  be  taken  as  synonymous  with  the  *  Estates 
of  the  Realm.' 

•  35  Hen.  VIII.  c.  i,  strongly  enforced  by  i  Edw.  VI.  c.  13. 
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of  the  King  :  but  yet  in  default  of  lawful  issue  of  the  King  and  Prince 
Edward,  it  limited  the  Crown  to  the  illegitimate  daughters  of  the 
King  and  their  issue  in  preference  to  all  the  other  descendants  of 
Henry  VI  L» 

In  exercise  of  the  power  given  to  him  by  these  Acts  of  Parliament,*  ?*?^^^^' 
Henry  VI 11.  devised  the  Crown,  in  remainder,  on  failure  of  issue  of  Crown, 
his  three  children,  to  the  heirs  of  the  body  of  his  younger  sister,  Mary, 
Duchess  of  Suffolk,  thus  postponing  the  descendants  of  his  elder  sister, 
Margaret,  Queen  of  Scots.' 

Edward  VI.,  Mary,  and  Elizabeth,  succeeded  each  other  on  the 
throne  in  strict  accordance  with,  and  by  virtue  of,  the  Parliamentary 
entaiL    On  the  accession  of  Queen  Mary  an  Act  was  passed  (i  Mary,  Act  passed 
sess.  2,  c.  i)  repealing,  as  far  as  concerned  herself,  all  the  Acts  which  Son  of  **^'^**" 
stood  in  the  way  of  her  legitimacy,  and  declaring  the  marriage  of  her  Q"««nMary. 
father  and  mother  valid,  the  sentence  of  divorce  a  nullity,  and  that 
she  was  the  legitimate  issue  of  the  King. 

On  the  first  notice  of  Mary's  death,  Elizabeth  was  proclaimed,  by  Queen 
order  of  the  House  of  Lords  then  sitting,  true  and  lawful  heir  to  the  tid?       * 
crown  according  to  the  act  of  succession  of  the  zith  year  of  Henry  VII I^ 
Whatever  other  title  the  Queea  might  be  presumed  to  have,  her 
Parliamentary  title  was  clearly  the  one  on  which  she  relied.     Dis- 
carding the  precedent  set  by  her  sister,  she  suffered  all  altercation 
about  the  marriage  of  her  father  and  mother,  and  the  subsequent 
divorce,  to  sink  into  oblivion.  The  Act  passed  on  her  accession,  though  Act  passed 
vaguely  asserting  in  general  terms  her  descent  from  the  blood  Royal  Jfc«lion. 
and  that  she  was  as  fully  entitled  as  her  father  or  brother  had  been 
(which  was  perfectly  true,  since  each  reigned  by  a  good  Parliamentary 
title),  declared  in  guarded  and  limited  terms  that  she  was  as  fully 
entitled  as  her  sister  was  at  any  time  siTict  the  statute  of  the  nthyear 
of  King  Henry  VHI} 

^  The  legitima;^  of  each  of  the  daughters  of  Henry  VIII.  was  liable  to  dispute, 
and  it  is  impossible,  on  any  theory,  to  support  the  legitimacy  of  both.  Their 
illegitimacy  was  however  taken  out  of  the  ordinary  category  by  the  fact  that  the 
mother  of  each  was  acknowledged  as  a  lawful  wife  at  the  time  of  the  daughter's 
birth. 

'  'The  full  and  immediate  authority  of  the  legiidature  in  the  matter  of  the 
succession  must  have  been  presupposed  as  a  matter  past  all  dispute  ;  otherwise  a 
del^^tion  of  that  authority  would  have  been  no  better  than  an  idle,  vain,  and  in- 
effectual  parade,  an  intuit  upon  common  sense  abd  an  affront  to  the  king  himself.' 
•  Sir  Michael  Foster,  Crown  J^w,  41a 

*  On  the  validity  o(  the  exccuiionof  Henry  VIII. 's  will,  see  Hallam,  Const.  Hist 
I  34,  389,  394,  Lingard,  Hiit  Eng.  vi.  213  [and  Bailey,  Succession  to  £ng.  Crown, 

*  Sir  M.  Foster,  Crown  Law,  409. 

*  I  Ells.  c.  3.  '  This  declaration  so  guarded  and  limited  seemcth  strongly  to 
imply,  either  that  in  the  judgment  of  Parliament  Queen  Mary  had  no  title  antece- 
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So  completely  established,  in  the  time  of  Elizabeth,  was  the  power 
of  Parliament  to  alter  the  line  of  succession,  that  it  was  expressly 
enacted  by  statute  that  if  any  person  should  affirm  or  maintain  that 
the  Laws  and  Statutes  did  not  bind  the  Right  of  the  Crown  and  the 
Descent,  Limitation,  Inheritance,  and  Governance  thereof,  his  offence 
should  be  High  Treason.  To  affirm,  by  any  Book  or  Work  written 
or  printed  (before  the  same  should  be  established  by  Parliament),  that 
any  one  particular  Person  was  or  ought  to  be  Heir  and  Successor  to 
the  Queen,  involved  imprisonment,  and  for  the  second  offence,  a 
Pramunire} 

On  the  death  of  Elizabeth,  the  Council  of  the  late  Queen  proclaimed 
as  her  successor,  James,  King  of  Scots,  the  heir  of  Margaret,  elder 
sister  of  Henry  VII L  As  the  claim  of  the  House  of  Suffolk  under 
the  will  of  Henry  VIII.,  and  the  Acts  of  Parliament  authorising  him 
to  dispose  of  the  Crown,  was  legally  indisputable,^  the  first  King  of 
the  House  of  Stuart  was  in  the  eye  of  the  law  a  usurper.  But  the 
proclamation  of  the  Council,  which  in  itself  could  give  no  right,  was 
voluntarily  ratified  by  the  popular  voice ;  •  and  after  the  ceremony  of 


dently  to  that  act  (35  Hen.   VIII.).  or  that  Elizabeth,  havin?  no  other,  it 
thought  but  decent  to  put  the  sisters  upon  an  equal  footing,  as  former  Parliaments 
bad  done.' — Sir  M.  Foster,  Crown  Law,  412. 

^  13  Eliz.  c.  I.  The  penalty  for  every  person  so  affirming  or  maintaining  after 
the  decease  of  the  Queen,  was  forfeiture  of  goods  and  chattels  only.  Tliis  clause  as 
to  the  power  of  Parliament  in  the  matter  of  the  'succession  was,  in  substance  and 
with  almost  identical  words,  revived  and  rfr*enacted  by  the  4th  of  Anne,  c  8,  and 
the  6th  of  Anne,  c  7.  Another  section  of  the  Act  of  Elizabeth  enacted  that 
whoever  during  the  life  of  the  Queen  should  by  writing  or  printing  declare  ^^rv  the 
same  be  so  established  and  affirmed  by  Act  of  Parliament  that  any  person  in 
particular  except  the  issue  of  her  Majesty,  wns  or  ought  to  be  right  heir  or  successor 
to  the  Queen,  should  for  the  6rst  offence  suffer  imprisonment  for  a  year  and 
forfeit  half  his  goods,  and  for  the  second  incur  the  penaldes  of  praemunire. 
Neither  the  claims  of  the  House  of  Suffolk  nor  of  the  House  of  Stuart  were  affected 
by  this  section.  It  merely  shows,  remarks  Sir  Michael  Foster,  '  that  the  eventual 
right  of  any  individual,  though  grounded  on  common  or  statute  law,  was  judged 
a  question  too  big  for  ordinary  discussion  and  proper  only  for  the  discussion  of  the 
legislature. ' 

'  [Cf.  Alfred  Bailey's  The  Succession  to  the  English  Crown  (1879).  {op,  at.,  pp. 
163-4).  '  It  is  sufficient  to  treat  the  instrument  as  it  appeared  to  our  forefathers  in 
connection  with  the  succession  to  the  throne.  Its  authenticity,  or  at  least  its 
validity,  was  questioned.  If  genuine,  it  shifted  the  succession  from  the  descendants 
of  the  elder  of  Mary's  sisters  to  those  of  the  younger.  Thus  it  hung  like  a  cloud 
over  the  prospect  of  the  succession  to  the  crown  during  the  whole  of  Elizabeth's 
reign,  and  even  after  the  accession  of  the  Stuart  line,  when  it  had  been  treated  as  a 
piece  of  waste  paper,  it  affected  powerfully  and  fatally  the  policy  of  the  new 
dynasty.' — C.] 

•  What  renders  it  absurd  to  call  him  [James]  and  his  children  usurpers?  He 
had  that  which  the  flatterers  of  his  family  most  affected  to  disdain — the  will  of  the 
people  ;  not  c-rtainly  expressed  in  reguUr  suffrage  or  declared  election,  but  tmani- 
mously  and  voluntarily  ratifying  that  which  in  itself  could  surely  give  no  right,  the 
determination  of  the  late  Queen's  Council  to  proclaim  his  accession  to  the  throne, '^- 
Hallam,  Const,  Hist  i.  [289]. 
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his  coronation  had  been  performed,  an  Act  of  his  first  Parliament  ^ 
made  him,  what  he  had  not  up  to  that  time  been,  a  legitimate 
sovereign. 

James   I.  was  the  twenty-third  occupant  of  the  English  throne  Pj^S""?,*}'^ 
since  the  death  of  William  the  Conqueror.     Of  that  number,  twelve  her«diury 
bad  succeeded  to  the  throne  not  beincr  legal  heirs  of  the  Conqueror,  "•^^ 
according  to  the  doctrine  of  primogenitary  succession,  and  three  more, 
although  legal  primogenitary  heirs,  had  not  succeeded  in  the  regular 
course  of  descent.'    Edward  II.  and  Richard  II.  had  been  solemnly 
deposed  by  Parliament,  and  on  the  latter  occasion  the  throne  itself 
was  declared  to  be  vacant.'    The  line  of  succession  had  on  several 
occasions  been  altered,  as  we  have  seen,  by  the  authority  of  Parlia- 
ment.   Yet  in  the  teeth  of  these  facts,  the  lawyers  and  divines  of  the 
Stuaxt  period  laboured  to  establish  the  doctrine  of  an  indefeasible 
hereditary  right  to    the   Crown.      But  even  the  ultra-royalist    and 
reactionary  House  of  Commons  under  Charles  1 1,  attempted  to  assert 
the  right  of  Parliament  to  alter  the  succession  by  twice  passing,  in  1679 
and  1680,  the  bill  for  the  exclusion  of  the  Duke  of  York  from  the  throne. 
At  length  in  1688  all  doubts  as  to  the  power  of  Parliament  to  regulate  ^^•'^"o" 
the  succession  as  it  should  think  fit,  were  finally  set  at  rest  by  the 
*  glorious  revolution  *  which  overturned  the  Stuart  dynasty,  and  ooce  more 
set  an  elective  king  upon  the  throne.    Both  houses  of  the  Convention 
Parliament  concurred  in  a  resolution  *  That  King  James  II.  having 
endeavoured  to  subvert  the  constitution  of  the  kingdom,  by  breaking 
the  original  contract  between  king  and  people,^  and  having  by  the  Deposition 
advice  of  Jesuits  and  other  wicked  persons,  violated  the  fundamental  **  J*"** 
laws,  and  withdrawn  himself  out  of  the  kingdom,  has  addicaied  the 
government,  and  that  the  throne  is  thereby  vacant,*  *    In  the  Declara- 

*  iTac  I.  c.  I. 

*  Tbe  twelve  not  primogenitsinr  heirs  of  the  Conaueror  were:  William  II., 
Henry  I.,  Stephen,  John,  Henry  III.,  Henry  IV.,  Henry  v.,  Henry  VI..  RichardHI., 
Henry  V EL.  Mary,  Elizabeth.  The  three  who  although  primogenitary  heirs  did 
not  sacceed  in  the  regular  course  of  descent  were:  Henry  II.,  Edward  III., 
Edward  IV.  To  these  latter  we  ought  to  add  James  himself:  for  since  Mary  and 
Elizabeth  had  both  been  declared  illegitimate  by  Act  of  Parliament,  and  since  in 
any  case  one  of  them  must  have  been  so,  ihe  hereditary  right  of  James,  as  well  as 
that  of  his  mother  Mary  Queen  of  bcots.  had,  in  the  view  of  the  upholders  of 
indefeasible  primogenitary  succession,  been  postpone  to  a  mere  Parliamentary 
title. 

*  Ut  constabat  de  praemissis.  et  eorum  occasione.  regnum  Angliae,  cum  perti- 
nentiis  suis.  vacare. — Walsingham,  ii.  237. 

*  The  '  original  contract '  between  King  and  People  which  is  here  solemnly 
asserted,  is  as  utteriy  devoid  of  historic  foundation  as  the  opposite  principle  of 
'  divine  right,'  but,  in  the  words  of  the  late  Dr.  Whewell,  '  it  may  be  a 
convenient    form  for  the  expression  of  moral  truths.' — See  Maine.  Ancient  Law, 

P"  347. 

*  Commons' Journals;  TvU  Hist 
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tion  of  Rights,  the  final  resolution  to  which  both  houses  came  on  the 
13th  of  February,  it  was  determined  '  That  William  and  Mary,  Prince 
and  Princess  of  Orange,  be,  and  be  declared,  King  and  Queen  of 
England,  France,  and  Ireland,  and  the  dominions  thereunto  belonging, 
to  hold  the  crown  and  dignity  of  the  said  kingdoms  and  dominions 
to  them  the  said  Prince  and  Princess,  during  their  lives  and  the  life  of 
the  survivor  of  them  ;  and  that  the  sole  and  full  exercise  of  the  r^;al 
power  be  only  in,  and  executed  by,  the  said  Prince  of  Orange,  in  the 
names  of  the  said  Prince  and  Princess  during  their  joint  lives ;  and 
after  their  decease  the  said  crown  and  royal  dignity  of  the  said  kingdoms 
and  dominions  to  be  to  the  heirs  of  the  body  of  the  said  Princess ; 
for  default  of  such  issue,  to  the  Princess  Anne  of  Denmark,  and  the 
heirs  of  her  body ;  and  for  default  of  such  issue,  the  heirs  of  the  body 
of  the  said  Prince  of  Orange.'  ^ 

Queen  Mary  died  in  1694  without  issue,  and  William,  in  accordance 
with  the  Act  for  settling  the  succession  to  the  Crown,  became  sole 
ruler.  On  the  death,  in  1700,  of  the  young  Duke  of  Gloucester,  son 
of  the  Princess  Anne  of  Denmark,  the  manifest  probability  that  the 
entail  established  would  come  to  an  end  at  the  decease  of  the  King 
and  the  Princess  Anne,  rendered  it  again  necessary  that  Parliament 
should  exercise  its  power  of  settling  the  succession.  Its  freedom  of 
choice  was  unlimited.  The  Resolution  of  the  Convention  Parliament 
which  declared  the  throne  of  James  II.  to  be  Vacant,' abrogated  by 
implication  the  hereditary  right  to  the  succession  previously  existing 
in  the  descendants  of  Henry  VII.  But  the  wisdom  was  obvious  of 
deviating  no  further  than  the  welfare  of  the  nation  absolutely  de- 
manded from  the  old  hereditary  line.  Passing  over  therefore  the 
children  of  James  II. :  the  Duchess  of  Savoy,  daughter  of  Henrietta^ 


^  This  declaration  was  afterwards  embodied  and  confirmed  in  the  Bill  of  Rights 
(z  Will,  and  Mary,  sess.  2.  a  2)  with  the  further  important  rvstricdon  that  all 
persons  who  shall  profess  the  Popish  religion  or  marry  a  Papist  shall  be  exdoded 
and  for  ever  incapable  to  inherit,  possess,  or  enjoy  the  Crown  and  gorenuncnt  of 
this  realm  ;  and  in  all  such  cases  the  people  shall  be  absolved  from  their  alicsianoe, 
and  the  crown  shall  descend  to  the  next  Protestant  heir.  (/«/m,  cb.  xv.)  HaUam 
(Const  Hist.  iii.  [98J)  thus  sums  up  the  changes  effected  by  the  Convention  Parlia^ 
ment :  It  '  pronounced,  under  the  slight  disguise  of  a  word  unusual  in  the  language 
of  Hnglish  law,  that  the  actual  sovereign  had  forfeited  his  right  to  the  nation's 
allegiance.  It  swept  away  by  the  same  vote  the  reversion  of  his  posteiity  and  of 
those  who  could  claim  the  inheritance  of  the  crown.  It  declared  that,  during  an 
interval  of  nearly  two  months,  there  was  no  King  of  England ;  the  monarchy 
lying,  as  it  were,  in  abeyance  from  the  23rd  of  December  to  the  13th  of  February. 
It  bestowed  the  crown  on  William,  jointly  with  his  wife  indeed,  but  so  that  her 
participation  in  the  sovereignty  should  be  only  in  name.  It  postponed  the  suc- 
cession of  the  Princess  Anne  during  his  life.  Lasdv,  it  made  no  provision  for  any 
future  devoludon  of  the  crown  in  failure  of  issue  from  those  to  whom  it  was  thus 
imited,  leaving  that  to  the  wisdom  of  future  parliamenti.' 
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Duchess  of  Orleans  ;  and  the  elder  children  of  Elizabeth,  wife  of  the 
Elector  Palatine ;  Parliament  selected  the  Electress  Sophia  of  Han- 
over, the  nearest  heir  who  professed  the  Protestant  faith,  as  the  root 
of  a  new  Royal  line.  By  the  Act  of  Settlement,'  all  prior  claims  of 
inheritance,  save  the  existing  entail  in  favour  of  the  issue  of  the 
Princess  Anne  and  of  King  William  being  set  aside  and  annulled,  the 
Crown  was  settled  on  the  '  Princess  Sophia,  Electress  and  Duchess 
Dowager  of  Hanover,  daughter  of  the  most  excellent  Princess  Eliza- 
beth, late  Queen  of  Bohemia,  daughter  of  our  late  sovereign  lord  King 
James  the  First  of  happy  memory,'  and  '  the  heirs  of  her  body  being 
Protestants/  ' 

Taking  a  brief  retrospect  of  the  ground  travelled  over  in   this  Rtcapuuia* 
chapter,  and  summing  up  the  results  of  the  detailed  investigation  in 
which  we  have  been  engaged,  the  facts  as  to  the  succession  to  the 
Crown  may  be  broadly  stated  as  follows  : — 

In  its  origin  the  Kingship  of  the  English  was  distinctly  elective,  but 
with  a  restriction  of  choice,  in  all  ordinary  cases,  to  the  members  of 
one  Royal  house.  At  the  Norman  Conquest  a  new  Royal  stock  was 
substituted  for  the  ancient  line  of  Cerdic,  but  the  elective  character  of 
the  Kingship  continued  unaltered.  In  form  the  election  was,  indeed, 
presently  modified  by  the  prevailing  Feudalism,  and  the  vote  of  the 
Witenagemot  was  then  represented  by  the  proffered  homage  and  fealty 
of  the  magnates  of  the  Realm.  But  in  addition  to  election,  the 
ecclesiastical  ceremony  of  coronation  was  throughout  essential  to  the 
acquisition  of  the  regal  status,  and  in  the  coronation  service  the  form 
of  election  was  again  gone  through,  nominally,  this  time,  by  the  whole 
people.  The  accession  of  Edward  I.  marks  the  earliest  important 
innovation.  He  was  the  first  King  who  reigned  before  his  coronation. 
The  doctrine  of  hereditary  right,  which  gradually  arose  as  the  personal 
idea  of  Kingship  was  superseded  by  the  territorial  idea,  had  now 
largely  obscured  the  elective  character  of  the  Kingship,  and  its  true 
nature  as  an  office  or  trust  as  distinguished  from  a  mere  descendible 
property.  But  this  obscuration  was  never  total.  The  hereditary 
right  of  the  heir  was  not  a  right  to  succeed  as  to  an  estate,  but  a  right 
to  be  elected  King.  Its  nature  was  well  expressed  by  the  representa- 
tives of  the  Three  Estates  when  they  declared  to  Richard  III.  in  1483 
that  they  had  'chosen  him  into  their  King  to  whom  they  knew  it 
appertained  of  inheritance  so  to  be  chosen.'    The  difference,  though 

^  12  &  13  Will.  III.  &  a.  infra,  ch.  xvi. 

*  A  provision  settling  the  reversion  to  the  crown  on  the  Electress  Sophia  had 
been  inserted,  by  the  House  of  Lords,  in  the  Bill  of  Rights,  but  the  Commons 
rejected  it  without  a  division.     Pari.  Hist.  v.  339; 
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apparently  a  slight  one  in  its  practical  effect,  in  reality  is  of  consider- 
able importance  as  marking  the  persistence  of  the  elective  and 
fiduciary  character  of  the  Kingship. 

Edward  I.  had  been  recognised  as  King  four  days  after  the  death  of 
his  father.  The  accession  of  Edward  II.  on  the  day  following  his 
father's  decease  marks  a  f^irthcr  advance  in  ihc  hereditary  doctrine  : 
an  advance,  however,  which  was  more  than  neutralised  by  the  revival, 
against  his  person,  of  the  right  of  the  National  Assembly  to  depose 
the  King.  By  the  unopposed  succession  of  Richard  II.  to  the  exclusion 
of  his  uncles,  the  right  of  representative  primogeniture  was  for  the  first 
time  .isserted  in  the  devolution  of  the  Crown.  But  as  in  the  case  of 
Edward  II.,  so  in  the  case  of  Richard,  no  sooner  had  the  doctrine  of 
strict  hereditary  descent  projjresscd  another  step,  than  it  was  met  by 
the  re.assertion  of  ihc  right  of  Parliament  to  depose  the  sovereign,  and 
by  the  negation  of  any  indefeasible  right  of  primogeniture,  through  the 
election  of  Henry  of  Lancaster. 

It  was  by  the  House  of  York,  who  were  themselves  the  real 
*  usurpers '  of  the  throne,  that  the  doctrine  of  indefeasible  hereditary 
right  was  first  propounded  in  its  full  force  and  significance.  The 
Crown  seems  to  have  been  by  them  actually  regarded  as  a  private 
estate  for  their  own  personal  benefit.  Yet  even  Edward  IV.  sought 
and  obtained  a  Parliamentary  confirmation  of  his  title  :  and  when  a 
quarter  of  a  century  later,  the  Crown  was  settled  by  Parliament  on 
Henry  VII.  and  his  issue,  to  the  exclusion  of  the  whole  House  of 
York,  the  Kingship  was  replaced  on  its  elective  basis. 

The  elective  right  of  Parliament,  however,  was  now  exercised  not 
periodically  on  the  death  of  each  sovereign — hereditar)'  succession 
having  been  the  normal  rule  from  the  accession  of  Edward  II.  at  the 
latest — but  whenever  it  became  necessary  to  elect  a  new  Royal  stock, 
as  in  the  case  of  Henry  IV.  and  of  Henry  VII.  By  the  marriage  of 
Henry  VII.  with  Elizabeth  of  York,  what  may  be  termed  the 
'legitimate'  claims  of  that  house  were  transmitted  to  all  her  de- 
scendants ;  yet  the  right  of  Parliament  to  alter  the  succession  was 
never  more  signally  asserted  than  in  the  Act  which  conferred  upon 
King  Henry  VIII.  unlimited  power  to  nominate  his  successor. 
James  I.,  coming  to  the  throne  without  a  legal  title,  attempted  to 
revive  the  Yorkist  theory  of  hereditary  right.  In  the  recitals  of  the 
Act  of  Parliament  by  which  the  Crown  was  settled  upon  him,  care  was 
taken  to  carrj'back  his  pedigree  to  Elizabeth,  daughter  of  Edward  IV., 
and  to  omit  all  mention  of  the  entail  upon  Henry  VII,  and  his  issue. 
But  the  theory  of  indefeasible  hereditary  right,  fortified  as  it  was  by 
the  Stuart  addition  of  a  sanction  jure  cUvino^  utterly  failed  to  take 
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permanent  root :  and  was  finally  extirpated  by  the  Revolution  of  1688 
and  the  subsequent  Act  of  Settlement,  which  entailed  the  Crown  on 
the  descendants  of  Sophia  of  Hanover.  In  that  statute,  Parliament, 
for  the  last  time  in  our  history,  exercised  its  paramount  right  to  settle 
the  succession  to  the  Crown  ;  a  right  founded  not  only  in  reason,  but 
in  the  ancient  principles  of  our  Constitution,  and  supported  by  long 
usage  and  a  uniformity  of  theory  and  practice  for  centuries  prior  to  the 
Revolution.* 

*  On  the  subject  of  this  chapter,  reference  may  he  nmde  to  an  inicrcsiing 
mono};rapli  on  *  The  Succession  to  tlie  English  Crown'  (1879).  from  the  prn  of  Mr. 
Alfred  H.iilry.  M.A..  of  Lincoln's  Inn,  a  lormcr  Siowrll  Civil  I^iw  Feilow  of 
University  College,  Oxford,  wliose  views  coincide  in  tlie  main  wiih  ihoso  expressed 
in  the  text.  ["  lA*i;al  construction  was  obli«:etl  to  resort,  for  these  deviations  from 
the  legitimate  succes:sion  in  the  male  line  in  favour  of  datiulitcrs.  to  lo^al  tictions 
and  to  a  deduction  ex  neccssit,iU  rei  to  reduce  the  broach  that  had  Ix.'cn  nmde  in 
the  fixed  rules  of  hereditary  descent  to  its  lowest  iK>^!>ible  imf>orianco,  and  to  avoid 
danqeroiis  precedonli  for  the  future,  so  far  as  human  prudtnce  and  wisdom  could 
etJ'cci  this.  lil.ick.-ione  builds  up  from  this  proceedsni;  h\>  four  po^ilion*.  C(*ncen)in«; 
the  royal  title  :  ii»  thai  tht:  crown  is  Ijcrediiary  ;  121  luTodiiary  :ii  Ii.h  t^wn  lu.inr.i.-r 
laniloijous  to  ihe  tlesccnt  in  real  estaiei ;  (31  that  the  ri^hi  of  siucessjon  may  '.jc 
from  lime  to  time  altered  or  limitctl  by  resolution  of  Parliimeni  :  witli  which 
restrictions  141  the  crown  always  will  be  hereditary,  is  so  and  remains  so."  Gncist, 
Hist.  Engl.  Const.,  p.  629,  note. — Ed.] 
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CHAPTER    VII. 
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ORIGIN  OF  PARLIAMENT. 

England  has  never  been  without  a  National  Assembly,  a 
*  Commune  Concilium  Rt\t^ni^*  by  whose  *  counsel  and  consent  *  the 
work  of  government  has  been  carried  on.  Hut,  whilst  retaining  its 
corporate  identity,  the  name,  powers,  and  constitution  of  this  assembly 
have  varied  from  time  to  time.  The  nature  and  functions  of  the  old 
English  Witenagemot  have  been  already  sufficiently  described.* 
After  the  Norman  Conquest  the  Witan  still  continued  to  be  summoned, 
as  before,  to  give  counsel  and  consent  on  the  promulgation  of  a  new 
law,  or  the  imposition  of  a  new  tax  :  but  owing  alike  to  the  infrequency 
of  legislation  under  the  Xorm.in  kings,  and  to  the  predominance  of 
the  Royal  power,  the  Icgislaiive  functions  of  the  assembly  must  have 
been  formal,  rather  than  real.  As  the  Feudal  principle  gradually 
acquired  predominating  influence  in  every  department  of  the  state, 
the  Meeting  of  the  Wise  almost  insensibly  changed  into  the  Curia 
/^i\i^iSf  the  court  of  the  King's  feudal  vassals.  All  immediate  tenants 
of  the  Crown  by  military  service,  however  small  might  be  their 
holdings,  had  originally  a  personal  right  to  be  summoned  to  the 
Common  Council  of  the  Realm  whenever  the  King  wished  to  impose 
any  extraordinary  aid,  and  probably  on  other  occasions  also.  The 
Bishops  and  principal  abbots  continued  to  be  summoned  without  any 
intermission,  though  their  ancient  character  of  Witan  appears  to  have 
become  gradually  merged  in  that  of  feudal  barons.  The  Earls  also, 
who  were  *at  all  times  and  without  exception  indisputably  noble," 
never  lost  their  right  to  attend.  But  as  regards  all  other  military 
tenants  in  capite^  although  Constitutionally  members  of  the  Commune 
Concilium^  it  is  highly  probable  that  the  King  early  assumed  the  power 
of  selecting  the  persons  to  whom  writs  of  summons  should  be  ad- 
dressed.' Thus  the  same  indefiniteness  and  uncertainty  which  had 
characterised  the  constitution  of  the  Witenagemols  continued  as  a 
feature  of  the  feudal  Great  Councils. 

With  the  exception  of  the  famous  Gemot  of  Salisbury  in  1086,  which 
was  attended  not  only  by  the  Witan  but  by  all  the  landowners  of  the 
kingdom,*  whether  tenants-in-chief  or  not,  and  the  similar  general 

1  Supra,  pp.  25-29. 

•  Hallam,  Midd.  Ages,  iii.  235. 

•  Report  of  Lords'  Committee  on  Dignity  of  a  Peer,  1819. 

•  See  iupra^  p.  46. 
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muster  of  landowners  held  by  Henry  I.  at  Salisbury  in  iii6yMhe 
complete  assembly  of  all  the  tenants-in-chief  can  hardly  ever  have 
taken  place.'  Still,  the  personal  right  always  subsisted  ;  and  it  was 
the  infringement  of  this  right,  when  Councils  were  summoned  for  the 
purpose  of  granting  extraordinary  aids  which  led  to  the  provision  in 
John's  Magna  Charta,  by  which  the  King  promised  on  such  occasions 
to  summon  all  tenants  /'//  capite^  the  archbishops,  bishops,  abbots, 
earls,  and  nuijorcs  baroncs  individually,  and  the  rest  generally  through 
the  sheriff.  This  dificrcncc  in  the  mode  of  summons — a  difference 
which  had  been  observed  for  at  least  half  a  century'  and  probably 
from  a  still  earlier  period — is  evidence  of  the  inequality  then  existing 
among  the  tcnants-in-chief.  Though^formally  recognised  by  Magna 
Charta,  the  right  of  the  inferior  tenants-in-chief  to  attend  the  National 
Council  must  soon  have  become  impracticable  through  the  increase  in 
their  numbers  (arising  from  the  subdivision  of  tenures),  their  com- 
parative poverty,  and  the  personal  inconvenience  of  attending  at  long 
distances  from  home.  Thus  the  ancient  National  Assembly  gradually  Tt^ft  majorcs 
ceased  to  be  anything  more  than  an  assembly  of  the  *  greater  barons,'  '"''^""* 
and  ultimately  developed  into  a  hereditar>'  Ho  ise  of  Lords,  the  Upper  Hereditary 
House  of  the  National  Parliament/  The  hereditar>-  character  of  the  the  House 
House  of  Lords— now  long  regarded  as  fixed  and  fundamental —  of  ^»^d*- 
accrued  slowly  and  undesignedly,  as  a  consequence  of  the  hereditary 
descent  of  the  baronial  fiefs,  practically  inalienable,  in  right  of  which 
summonses  to  the  National  Council  were  issued.  But,  in  addition  to 
the  barons  by  tenure,  the  King  had  always  the  right,  and,  at  least  as 
early  as  the  reign  of  Edward  I.  had  acquired  the  habit,  of  summoning 
other  persons  who  held  nothing  of  the  Crown  by  barony.  It  is 
certain  that  a  summons  was  not  at  first  regarded  as  conferring  even  a     * 

*  Flor.  WiTOm.  s,a.  1116. 

*  '  Henry  iT.  made  the  national  council  a  different  thing  from  what  Henry  L  had 
left  iL  ...  Its  composition  was  a  perfect  feudal  court :  archbishops,  bishops, 
iU>t>ots,  priors,  earls,  barons,  knights,  and  freeholders.  .  .  .  That  towards  the  end 
of  bis  reign  he  found  it  necessary  to  limit  the  number  of  lower  freeholders  who 
attended  the  councils  is  very  probable ;  the  use  of  summonses,  which  prevailed 
from  the  first  year  of  the  reign,  gave  faim  the  power  of  doing  this. — Stubbs.  Select 
Chart.,  Introduction,  aa. 

'  In  ZX64.  Archbishop  Becket  felt  himself  insulted  by  receiving  a  summons  to  the 
Great  Council  in  Northampton,  not  by  special  writ,  but  through  a  common 
summons  directed  to  the  Sheriff  of  Kent.     Will  Fiu  Stephen  [Rolls  ed.  iii.  51]. 

*  The  Lords'  Committee  (p.  314),  speaking  of  the  15th  of  Edward  III.,  say  : 
'Those  who  may  have  been  deemed  to  have  been  in  the  reign  of  John  distinguished 
as  majores  baronet,  by  the  honour  of  a  personal  writ  of  summons,  or  by  the  e.xtent 
and  influence  of  their  property,  from  the  other  tenants-in-chief  of  the  crown,  were 
DOW  clearly  become,  with  the  earls  and  the  newly-created  dignity  of  duke,  a 
distinct  body  of  men  denominated  peers  of  the  land',  and  having  distinct  personal 
rights :  while  the  other  tenants-in-chief,  whatsoever  their  rights  may  have  been  in 
the  reign  of  John,  sunk  into  the  general  mass.' 


-C^ -     •-  _       -    -      ._    -   -    -»-^- -  ■  T  1      PMiP^V^vaW 


■  \ 

190  Origin  of  Parliament.  [Cm. 

lasting  personal  right  much  less  one  that  was  hereditary ; '  but  by  the 
time  that  the  custom  arose  of  creating  baronies  by  letters  patent  (the 
first  instance  of  which  [in  England]  was  the  creation  of  Sir  John 
*    Beauchamp  of  Holt  as  Lord  lieauchamp  of  Kidderminster,  in  the  loth 
of  Richard  1I.)>  the  hereditary  nature  of  the  baronage,  irrespective  of 
tenure,  may  be  regarded  as  the  established  rule.-    Still,  the  rule  has 
Spiritual       never  been  without  exception.     The  presence  of  the  Bishops  in  the 
**"*•  House  of  Lords  is  at  once  an  exception  to  the  principle  of  hereditary 

right,  and  a  continuing  witness  of  the  times  when  such  right  had  no 
existence.  Down  to  the  suppression  of  the  monasteries  by  Henr\' 
VII I.,  in  1539,  while  the  abbots  and  priors  sat  with  the  Bishops,  the 
spiritual  life-peers  actually  outnumbered  the  lords  temporal  ;  and  even 
after  the  abbots  and  priors  had  been  removed,  the  Bishops  alone 
Layp«er-  formed  about  one-third  of  the  House  of  Lords."*  Independently,  how- 
agcs  or  I  e.  g^.^j.^  ^^  ^j^^  Spiritual  peers,  several  cases  of  the  creation  of  lay  peerages 
— Dukedoms  and  Earldoms — for  life  only  "•  occurred  between  the 
rei^jns  of  Richard  II.  and  Henry  VI.,  but  from  the  latter  date,  for 
more  than  four  hundred  years,  no  instance  is  recorded  of  any  man 
being  admitted  to  a  seat  in  the  House  of  Lords  as  a  peer  for  life.  In 
1856,  with  the  object  of  improving  the  ancient  Appellate  jurisdiction 
of  the  Upper  House,  an  attempt  was  made  to  re-introduce  life- 
peerages  by  means  of  the  Royal  prerogative.     This  was  defeated, 

*  Freeman,  Growth  of  Eng.  Const.,  61  ;  H.illani  [M.  A.  iii.  125],  quoting 
Prynne's  isl  Register,  p.  232,  sa>  s  :  '  No  less  than  98  laymen  were  summoned 
once  only  to  Parliament,  none  of  their  names  occurring  afterwards  ;  and  50  others, 
two.  three,  or  four  limes.  Some  were  constantly  summoned  during  their  lives, 
none  of  whose  posterity  ever  attained  that  honour.'  For  the  obscure  history  (A  the 
early  baronage,  see  generally  HalUim,  iii.  121,  234.  Biiliop  Stubbs  has  briefly 
summed  up  the  successive  changes  in  the  constitution  of  the  baronage,  the 
chronology  of  which  is  far  from  easy  to  nx.  Originally  including  all  baranes —\\i7iX 
is,  all  homagers  holding  directly  of  the  Crown — the  baronage  was  limited  :  (i)  to 
all  who  possessed  a  united  '  corpus '  or  collection  of  knights'  fees  held  under  one 
title  ;  (2)  to  those  who.  possessing  such  a  barony,  were  summoned  by  special  writ ; 
(3)  to  those  who.  whether  entitled  by  such  tenure  or  not.  had  received  a  special' 
summons  ;  (4)  and  linally  to  those  who  had  become  by  creation  or  prescription 
entitled  hereditarily  to  receive  such  a  summons. —Select  Chart.,  Introductory 
Sketch,  37. 

*  Lord  Redesdale.  in  the  L'Isle  peerage  case,  gave  his  opinion  that  from  the  5tb 
year  of  Richard  11.  a  writ  of  summons,  with  a  sufficient  proof  of  having  sat  by  virtue 
of  it  in  the  House  of  Lords,  created  a  hereditary  peerage. — Nicolas  s  Case  of  the 
Barony  of  L'Isle,  p.  200.  [The  system  of  creation  of  Peers  by  Letters  Patent  was 
unknown  in  Scotland  until  after  the  accession  of  James  V'l.  to  the  Enclish  throne,  and 
was  clearly  copied  from  the  English  practice. — C  ]  [Cf.  L.  O.  Pike.  Const.  Hist, 
of  House  of  Lords,  p.  99,  seq.  ;  and  Gneist,  Adel  und  Ritterschaft  in  England, 
(Berlin,  1853).— Ed.] 

'  May,  Constitutional  History,  i.  299.  By  the  profuse  creation  of  peers  in  recent 
times,  the  relative  proportion  of  the  Bishops  in  the  House  of  Lords  has  been 
reduced  from  one-third  to  less  than  one-fifteenth.  » 

*  The  cases  are  collected  in  the  Report  of  the  Committee  of  Privileges,  1856. 
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however,  by  the  successful  resistance  of  the  House  of  Lords.^  After 
an  interi^al  of  twenty  years,  during  which  the  Appellate  jurisdiction 
was  at  one  time  actually  abolished  prospectively,  as  to  England,  by 
the  [Appellate  Jurisdiction  Act  (1876),  39  &  40  Vict.  c.  59. — Ed.]  two 
I^ords  of  Appeal  in  Ordinary  were  constituted  by  Act  of  Parliament, 
with  the  rank  of  baron  for  life  and  the  right  of  sitting  and  voting 
during  their  tenure  of  office  only.'- 

As  the  ordinary  tcnant-in-chief  became  gradually  merged  in  the  IJ«»«of 
general  mass  of  freeholders,  his  theoretical  right  of  attending  the  representa- 
Commune  Concilium  in  person  was  exchanged  for  the  practical  right  lothe  ,Siion. 
of  electing  representatives,  who  in  his  name  consented  to  the  impo- 
sition of  taxes.      The   ideas  of   election   and  representation,  both 

'  The  attcmp;  in  1856  to  rc-iiitroducc  Itfc-pccmc^cs  in  the  person  of  Sir  James 
P^irke.  Lite  one  of  the  Uarons  of  llie  Conn  of  Exchequer,  creited  linron  Woiisley- 
dalc  '  for  and  during  the  time  of  his  natural  life,"  was  resisted  l>y  the  Lords,  who 
referred  the  patent  to  a  Conuniiicc  of  Privileges,  and  agreed,  in  accordance  with 
ihe  reT>*ri  ol  that  Commiliee,  '  that  neither  tlie  letters  patent,  nor  the  letters  pitent 
>*-;:•»  liie  usual  writ  of  summons  in  pursuance  thereof,  can  entitle  the  tjniniee  to  sit 
a.«d  vote  in  Parliament.'  In  consequence  of  this  decision  a  new  patent  was  issued 
creaung  Lord  W'ensleydale  a  hereditary  peer  of  the  realm.  The  resolution  of  the 
Lords,  remarks  Sir  Erskine  Nfay.  '  has  since  been  generally  accepted  as  a  sound 
exposition  of  constitutional  law.  Where  institutions  are  founded  upon  ancient 
usage,  it  is  a  safe  and  wholesome  doctrine  that  they  shall  not  be  changed,  uhUss  by 
tkt  supreme  legislative  authority  of  Parliament.' — Const.  Hist.  i.  298.  [The  life- 
peerages  creaifKi  by  the  "  Appellate  Jurisdiction  Act,"  39  &  40  Vict.  cap.  59,  form, 
tiaving  regard  to  their  mode  of  creation,  such  an  important  innovation  from  the 
standpoint  of  constitutional  history  as  to  deserve  more  than  a  passing  notice.  By 
the  Act  before  mentioned,  power  was  given  to  appoint  a  third  Lord  of  Appetil  in 
ordinary  upon  the  demise  or  retirement  of  two  paid  judges  of  the  ludicial 
Committee  of  the  Privy  Council,  and  a  fourth  when  the  two  remaming  paid  judges 
retired  or  resigned.  "An  old  principle  was  recognised  and  a  new  principle 
introduced.  '\\\t  principle  that  the  holder  of  a  baro  iy  for  life  (as  in  the  case  of 
Lor  <  Hay)  enjoyed  the  rank  of  Baron,  and  not  the  right  of  sitting  and  voting  in 
Parlkiment,  was',  as  it  were,  reas-serted.  The  introduction  of  Lords  with  a  riglit  to 
t>e  summoned,  and  to  sit,  and  vote,  not  even  for  life,  but  only  during  the  tenure  of 
office,  was  quite  new  as  applied  to  laymen,  or  was,  at  any  rate  without  precedent 
since  the  days  of  eariier  Chancellors."    L.  O.  Pike,  Const  Hist.  House  of  Lords, 

p.  ^3. 

The  innovation  thus  made  was  still  further  extended  by  The  Appellate  Jurisdic- 
tion Act,  (1887)  50&  51  Vict.  cap.  70  ;  and  the  vital  clause  (2)  runs  thus  :  '  The  sixth 
section  of  the  Appellate  Jurisdiction  Act.  1876,  shall  be  construed  and  take  effect, 
as  well  in  respect  of  anv  Lord  of  Appeal  in  Ordinary  heretofore  appointed  under 
that  Act.  as  of  any  such  Lord  hereafter  appointed,  so  as  to  entide  any  person  so 
appointed  to  sit  and  vote  as  a  member  of  the  House  of  Lords  during  his  lite  as  fully  as 
if  the  words  "  during  the  Ume  that  he  continues  in  his  office  as  a  Lord  of  Appeal  in 
Ordinary,  and  no  longer,"  had  been  omitted  from  the  said  section.'  The  Lords  of 
Appeal  became  now  Lords  of  Parliament  for  life,  with  no  descendible  dignity 
attached.  The  question  has  often  been  put  whether  such  a  lord  would  for  a  criminal 
offence  be  triable  by  his  peers.  There  seems  no  doubt  that  not  being  ennobled  in 
blood  he  would  not  be  triable.  For  a  further  discussion  of  the  point,  cf.  fost^  p. 
750  :  and  on  the  whole  question,  vide  L.  O.  Pike,  Const.  Hist.  House  of  Lords, 
p.  383.  fol.— Ed.] 

'  39  &  40  Vict,  c  59. 
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separately  and  in  combination,  had  been  familiar  to  the  nation,  in  its 
legal  and  fiscal  system,  long  before  they  were  applied  to  the  constitu- 
tion of  the  National  Parliament    The  English  Kingship  was  always 
in  theory,  and  to  a  great  extent  in  practice,  elective.    The  Bishops 
and  Abbots  were  supposed  to  be  elected  by  the  clergy,  of  whom  they 
were  the  representatives.     In  the  local  courts  of  the  hundred  and  the 
shire  the  reeve  and  four  men  attended  as  representatives  from  each 
township  ;   and  the  twelve  assessors  of  the  Sheriff  represented  the 
judicial  opinion  of  the  whole  shire.    Subsequently,  in  the  system  of 
recognition  by  jury,  as  established  by  Henry  II.,  the  principles  of 
election  and  representation  were  successively  applied  to  almost  every 
description  of  business — fiscal,  judicial,  and  administrative.     In  the 
four  sworn  knights  summoned  by  the  sheriff  to  nominate  the  recogni- 
tors of  the  Grand  Assize  we  have,  probably,  the  first  germ  of  a  county 
representation.* 
Firtt  histth       The  first  historical  instance  of  the  extension  to  a  National  Council 
ttoMCfZ/t/u  of  t^c   representative  machincr>'  which    had    lonj::    existed    in  the 
summcms4»/  Follcmoot  of  thc  Shirc  is  afforded  by  the  Council  held  at  St  Alban's 
five*  to  a      oti  August  4th,  1313,  ^^^^^  John's  Submission  to  the  Pope,  and  during 
C^tStf      his  dispute  with  the  Northern  barons  on  the  question   of  foreign 
St.  Aiban's,    service.'    This  assembly  was  attended  not  only  by  the  Bishops  and 
Barons,  but  also  by  the  representative  reeve  and  four  men  from  each 
township  on  the  Royal  demesne.    The  immediate  business  to  be 
transacted  was  the  assessment  of  the  amount  due  by  way  of  restitution 
to  the  Church ;    but  several  other  matters  of  national  importance 
appear  to  have  been  discussed  by  the  assembly.     The  Justiciar, 
Geoffrey  Fitz-Peter,  submitted  to  the  whole  body  the  re:ent  promise 
of  good  government  made  to  Archbishop  Langton  by  the  King  on 
receiving  absolution  at  Winchester,  about  a  fortnight  previously ; 
referred  them  to  the  laws  of  Henry  I.  as  the  standard  of  what  that 
good  government  should  be  ;   and  issued  an  edict  commanding  the 
sheriffs  and  other  Royal  officers,  on  penalty  of  life  and  limb,  to  cease 
from  their  illegal  exactions.' 

*  Stubbs,  Select  Chart.,  Introductory  Sketch,  34;  and  see  Palgrave,  Eng. 
Commonwealth,  ch.  viii. 

*  See  supra,  p.  88. 

'  Matt.  Paris,  p.  239.  s.a.  1213.  ["In  crastino  autem  rnisit  rex  Iltteras  ad  omnes 
vicecomites  reg^i  Angliae,  pnecipiens  ut  de  singulis  doniini  coram  suoram  villis 
quatuor  legales  homines  cum  praeposito  apud  Sanctfim  Albanum  pride  nonas 
Augusti  facercnt  convenire.  .  .  .  De  damnis  singuloram  episcoporam  et  ablatis 
certitudinem  inquircret,  et  quid  singulis  deberetur.  Galfridus  filius  Petri  et 
Episcopus  Wintonensis  cum  Archiepiscopo  et  Episcopis  et  Magnatilms  regni,  ubi 
cunctis  pace  regis  denunciata  ex  ejusdem  regis  parte  firmiter  praeceptum  est, 
quatinus  leges  Henrici  avi  sui  ab  omnibus  in  regno  custodirentur,  et  omnes  leges 
iniquae  penitua  enervarentur." — Ed.] 
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Four  instances  of  summoning  representatives  of  the  shires  to  the  Coqnty 
National  Council  are  met  with  prior  to  De  Montfon's  celebrated  tSnlir"  *" 
Parliament  of  1265,  which  is  sometimes  erroneously  spoken  of  as  the  ^JlJjJJI*"** 
•  orig^in  of  popular  representation.'  *    (i)  The  first  occurred  during  the  */rt«r*/rwr 
contest  between  John  and  the  Barons,  when  both   sides  found  it  Ht^^t/orft 
necessary  to  seek  the  support  of  the  free  tenants  of  the  counties.     In  f^,'^,'*"'' 
1 213  (15th  of  John)  the  King,  by  his  writ  to  the  shcritTs,  directed  four  ^j  ^  ^jjj V^'^^^ 
discreet  knights  of  each  shire  to  be  sent  to  him  at  Oxford  iui  loqucmium  V^y]/^"" 
nobiscum  de  ncf^otiis  rcgni  nostril  There  is  no  indication  on  the  face  oi  <nch  county 
this  writ  whether  the  four  knights  were  to  be  elected  by  the  county  'I'J'ox/ont 
or  returned  at  the  discretion  of  the  Sheriff;    but  as  there  already 
existed  a  recognised  machiner>'  for  the  election,  in  the  County  Court, 
of  four  knights,  to  nominate  the  recognitors  in  civil  suits  and  the 
Grand  Jury  for  the  presentment  of  criminals,  we  may  reasonably 
conclude  that  the  accustomed  machiner}'  was  now  made  use  of  for  the 
novel  purpose  of  county  representation  in  the  general  assembly.     It  is 
probable  also  that  the  14th  clause  of  John  s  Charter,  which  promised 
that  the  minor  barons  should  be  summoned  generally  by  the  Sheriff 
though  it  undoubtedly  recognised  their  personal  right  to  attend,  was 
practically  interpreted  by  the  light  of  the  county  representation  system 
already  introduced  less  than  two  years  previously.     If,  as  we  cannot 
doubt,  the  County  representatives  were  elected  in  the  County  Court, 
it  follows,  since  all  freeholders  had  a  right  to  attend  this  court,  that 
the  knights  of  the  shire  were  held  to  represent  not  merely  the  minor 
tenants-in-chief,  but  all  the  freeholders  of  the  shire.' 

A  long  interval  of  forty  years  elapsed  before  the  presence  of  repre-  Increased 
sentatives  of  the  counties  in  Parliament  is  again  recorded.     But  the  d^^ 
period  is  marked  by  the  increasing  use  of  representatives  elected  in  <»«n'y 
the  County  Court  for  nscal  and  other  purposes.    Thus,  m  1220  and  tivafor 
1225,  two  writs  of  Henry  III.  direct  the  election  of  knights  for  the  Jjgji*" 
assessment  and  collection  of  subsidies,'*  and  in  1226  writs  were  directed  matun. 
to  the  sheriffs  of  eight  counties  to  send  to  the  King,  at  Lincoln,  four 
knights  elected  in  each  county,  to  make  complaints  against  the 
sheriffs,  concerning  an  alleged  infringement  of  the  Great  Charter.* 
To  a  general  assembly  of  the  Barons  at  London  in  z  246,  the  name  of 

'  E,^.  Hallam.  speaking  of  De  Montfort's  parliament,  says,  'almost  all  judicious 
inquirers  seemed  to  have  acquiesced  in  admitting  this  origin  of  popular  representa- 
tion.'— Middle  Ages,  iii.  27. 

■  [Cf.  Lords'  Report,  App.  i,  p.  2.  — Ed.] 

'  Stubbs,  Select  Chart.,  Introd.  Sketch,  39,  40.  See  also,  Const.  Hist  ii.  23^- 
232. 

*  Qose  Rolls,  i.  437 ;  Rymer,  L  177. 

*  Report  on  Dignity  of  a  Peer,  App.  i.  4. 
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Parliament/  which  had  previously  been  indiscriminately  ascribed  to 
assemblies  of  various  kinds,  is  for  the  first  time  (pven  by  a  con- 
temporary chronicler,  Matthew  Paris  (p.  696).  Henceforth  it  became- 
specially,  though  not  for  many  years  exclusively,  the  appellation  of  the 
National  Council.' 

(2)  The  second  instance  of  County  representation  in  Parliament  is 
met  with  in  1254,  when  Henry  III.  was  in  Gascony,  and  in  want  of 
men  and  money.  By  his  direction  Queen  Eleanor  and  the  Earl  of 
Cornwall,  the  Regents,  issued  writs  to  the  sheriffs  to  cause  to  come 
before  the  Kin^s  Council  at  Westminster  two  lawful  and  discreet 
knights  from  each  county,  whom  the  men  of  the  county  shall  have 
chosen  for  this  purpose  in  the  place  of  all  and  each  of  them,  to  consider, 
together  with  the  knights  of  the  other  counties,  what  aid  they  will 
grant  the  King  in  such  an  emergency.  These  writs  possess  both  a 
positive  and  a  negative  importance.  On  the  one  hand  we  have  it 
clearlv  directed  that  the  two  knights  arc  to  be  chosen  bv  the  count v — 
that  is,  in  the  County  Court ;  that  they  are  to  represent  the  whole 
county,  and  are  to  have  a  deliberate  voice  in  the  assembly  ;  on  the 
other,  the  absence  of  any  restriction  of  the  elective  franchise  to  tenants 
///  ciipi/t\  or  to  knights,  is  sufficient  evidence  that  no  such  restriction 
then  existed.' 

*  [The  name  of  Parlamtntum,  or  publicum  parlamentum,  was  in  use  in  the 
Republic  of  Avignon  durinj?  the  i3ih  century,  for  the  Plenary  Assembly  of  the 
People,  otherwise  called  Concio,  publica  concio,  or  universitas  civium,  or  civitatis, 
in  from  of  or  within  the  church  of  Notre  Dame  des  Doms.  Cf.  Xouz'.  Rev,  Hist, 
de  Droit,  1877,  p.  188,  art.  Contumcs  et  RiirUtnents  de  la  Rip,  d'Avi^on,  by  Rene 
dc  Maulde.  It  was  applied  to  the  Great  Council  of  WilliaiS  the  Lion  by  Jordan 
Faniosinc.  before  Parliament,  in  the  full  constitutional  sense,  existed  either  in 
Scotland  or  England,  and  was  probably  used  in  a  broad,  general  sense,  in  the 
thirteenth  century  for  any  assembly  which,  as  at  Avignon,  could  be  called  Popular 
or  Representative. — C]  [Cf.  Gneist,  Hist.  Engl.  Const.,  p.  261,  and  citations. — 
Ed.] 

•  In  a  writ  of  the  32nd  of  Henry  III.  (1247),  the  expression  *  coram  rege  el  loio 
parliamento'  is  used. — Rot.  Glaus.  32  Hen.  III.  m.  13,  dors.  Even  after  the 
National  Council  had  permanently  in  1295  assumed  the  form  of  a  perfect  represen- 
tation of  the  three  Estates  of  the  Realm,  the  name  of  Parliament  continued,  though 
improperly,  to  be  applied  both  to  the  terminal  sessions  of  the  King's  Ordinary 
Council,  and  to  the  occasional  assemblies  of  the  Magnum  Concilium.  From  these 
councils  the  true  National  Council,  the  Commune  Concilium  Regni,  is  sometimes 
distinguished  by  the  Chroniclers  as  GeneraU  Parliamentum.  A  not  infrequent 
term  in  early  use  for  the  sessions  of  the  National  Council  was  the  Latin  colloquium; 
and  '  it  is  by  no  means  unlikely,'  remarks  Bishop  Stubbs,  *  that  the  name  of 
Parliament,  which  is  used  as  early  sis  1175  by  Jordan  Fantosme  [who  mentions, 
1.  288,  that  the  King  of  Scots  held  'sun  plenier  parloment  :'— C-l  may  have  been 
in  common  use.  .  .  .  When  the  term  comes  into  use  it  is  applied  retrospectively  ; 
and  in  a  record  of  the  28ih  year  of  Henry  III.,  the  assembly  in  which  the  Great 
Charter  was  granted  is  mentioned  as  the  "Parliamentum  Runimedae."' — Const. 
Hist.  i.  570:  ii.  224.  261. 

'•  The  words  of  the  writ  are  :  '  qualuor  legales  et  discretos  milities  dc  comitatibus 
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The  utter  falseness  of  Henry  III. — who  persistently  disregarded  the  Heniy  in. 
Great  Charter,  notwithstanding  his  repeated  solemn  confirmations  of  ^^^{  ^ 
it — his  devotion  to  successive  sets  of  foreign  favourites,  his  foolish  and  oppoMiion. 
expensive  attempt  to  secure  the  crown  of  Sicily  for  his  son  Edmund, 
his  illegal  exactions,  prodigality,  and  support  of   Rome  against  the 
National  Church,  excited   in  all  classes  of  his  subjects  feelings  of 
animosity  and  resistance  equal  to,  if  not  exceeding  in  intensity,  those 
which  had  inspired  the  combination  against  John. 

Matters  came  to  a  crisis  in  the  Great  Council  or  Parliament,  which 
met  at  London  on  the  9th  of  April,  125S  ;  and  after  stormy  debates, 
bsting  till  the  5th  of  May,  the  King  found  himself  obliged  to  submit 
wholly  to  the  guidance  of  the  barons.    At  their  desire  he  consented  to 
the  appointment  of  a  Committee  of  Twenty-four  persons,  to  be  elected.  The  JA/rf 
twelve  by  the  barons  and  twelve  by  the  King,  in  a  Parliament — which  ^"oxford"' 
the  King's  friends  stigmatised  as  the  *  Mad  Parliament ' — summoned  las®- 
to   meet  at   Oxford   on   the    nth   of  June.    To  these  Twenty-four  1238. 
unlimited  power  was  confided  to  carry  out  all  necessary  reforms. 
They  began  by  drawing  up  the  set  of  articles  known  as  the  Provisions  P>^<rrhift*u 
0/ Oxford,  under  which  all  the  powers  of  government  were  placed  in 
the  hands  of  a  kind  of  representative  oligarchy.*     By  a  rather  compli-  Council 0/ 
cated  process,  bearing  some  resemblance  to  the  Venetian  Constitu-    v '^■ 
tion,  each  twelve  of  the  twenty-four  selected  two  from  the  other 
twelve,  and  the   four    thus    chosen  elected  fifteen  as  a  continual 
Council  of  State.     Another  committee  of  twenty-four  was  appointed  ^^y'!"')^'/' 
for  the  special  business  of  treating  of  the  aid  required  by  the  King  iox /our/»r 
the  war ;  and  in  order,  as  was  alleged,  to  spare  the  other  members  ^   ' 
the  expense  of  frequent  attendance  in  Parliament  (which  was  to  meet  of  twelve  fo 
three  times  a  year),  a  third  body  of  *  twelve  honest  men '  was  elected  ^'JJJJj-' 


ness. 


praedictls  [Bedeford  et  Bukingeham]  quos  iidem  comitatus  ad  hoc  tlegrint,  vice 
tfmnium  ei  singulorum  eorundem  comitatum,  videlicet  duos  dc  uno  comitatu  et  duos 
de  alio. ' — Lords'  Report  on  the  Dignity  of  a  Peer,  i.  95,  and  App.  i.  p.  13  ;  Select 
Chart  367. 

^  The  government  in  England  has  on  four  occasions  been  placed  for  a  time  in  Oligarchies 
the  hands  of  an  oligarchy.  In  John's  reign,  the  25  barons  of  Magna  Charta  ;  in  England. 
under  Henry  III.,  the  Oxford  Committee  of  24  ;  under  Edward  II.,  the  21  Lords 
Ordainers  ;  and  under  Richard  II.  the  5  Lords  Appellant.  Guizot.  treating  of  the 
Provisions  of  Oxford,  observes  :  Les  barons  qui  avaient  arrach^  la  Grande  Charte 
au  roi  Jean  avaient  essaye,  pour  se  donner  des  garanties,  d'oiganiser  d'avance  et 
l^galement  la  guerre  civile,  en  cas  de  violation  de  la  charte.  Les  barons  qui 
dicterent  la  loi  k  Henri  III.  all^rent  plus  loin  :  ils  essayerent  d'organiser  non  la 
resistance,  mais  le  pouvoir.  et  de  sc  donner  des  garanties,  non  par  la  guerre,  niais 
par  la  constitution  mSme  du  gouvememenL  Ne  pouvant  contenir  dans  de  justes 
limiies  I'autorit^  du  roi,  ils  entreprirent  de  la  lui  cnle\*er  et  de  la  prendre  eux. 
mdmes  ;  en  un  mot,  de  substituer  au  gouvemement  du  roi  celui  de  rarisiocratie.— * 
Hist,  des  Origines  du  Gouvernement  Repr^seniatif,  p.  165. 
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by  the  barons,  as  representatives  of  the  community,  to  treat  with  the 
King's  Council  of  the  common  need.' 

Ahhough  representatives  of  the  shires  were  not  summoned  to  the 

Oxford  Parnament,  the  machinery  of  County  representation  was  [yet] 

made  use  of  for  other  purposes  under  the   Provisions,  each  county 

being  directed  to  elect  *  four  discreet  and  lawful  kni;;hts  *  to  inquire 

into  abuses.    The  application,  moreover,  of  the  principles  of  election 

and  representation  to  the  constitution  of  the  governing  body  of  the 

kingdom  under  the  Provisions,  was  probably  not  without  effect  in 

securing  popular  representation  in  Parliament.     In  these  Provisions 

the  Barons  arc  designated  as  '  the  party  of  the  commonalty  ; '  and  in 

the  proclamation  in  English  of  the  King's  adhesion  to  the  Provisions, 

he  speaks  of  his  councillors  as  '  chosen  bv  us  and  by  the  landsfotk  of 

our  kingdom  ; '  -  an  expression  which  calls  to  mind  the  landsittcnde 

men  who  attended  King  William's  Gemot  at  Salisbury  in  10S6.     It 

would  seem  that  at  least  all  the  landed  proprietors  of  the  realm,  and 

not  merely  the  barons,  or  even  the  lenants-in-chief,  were  regarded  as 

represented  in  the  governing  council. 

(iil)ia6t:         (j)  In  1361  the  King  openly  refused  to  abide  by  the  Provisions  of 

knirhu/rom  Oxford,  and  civil  war  broke  out.     During  the  contest,  the  confederate 

^sMmmontato  Uarons  Summoned  to  St.  Alban's  three  knights  from  each  county, 

SL Albans,  sccitm  troctiiiitros  super  commttnibus  ncgotiis  regni;  whereupon  the 

King,  in  opposition,  issued  other  writs  directing  the  sheriffs  to  enjoin 

the  same  knights  to  repair  instead,  on  the  day  originally  fixed,  to  the 

King  at  Windsor,  nobiscum  super  praemissis  eolloquiitm  habituros? 

J»V|>  }**♦..       (4)  The  decisive  victory  at  the  battle  of  Lewes,  on  the  14th  of  May, 

ht  iiont-'    1264,  followed  by  the  surrender  of  the  King  and  his  son  Edward, 

'^PariilmtHL  pl^iccd  the  Supreme  power   in  the  hands   of  Simon  de   Montfortt 

Fourknights  Although  the  arbitration  of  .St.  Louis  of  France  and  his  award  in 

couZty^       Henry's  favour  (23rd  of  January,  1264)  had  ser\'ed  only  to  rekindle  the 

'ioLandtn     ^^"^^  ^^  ^^^^^  ^'*^  ^  proviso  was  inserted  in  the  * Mise  of  Lewes,* 

referring  all  controversies  between  the  King  and  the  Barons  to  the 

decision  of  a  second  arbitration.     In  the  meantime,  De   Montfort, 

having  placed  friendly  garrisons  in  all  the  Royal  castles,  issued  writs 

in  the  King's  name,  appointing  certain  extraordinary  magistrates,  called 

guardians  of  the  peace,  in  every  county,  and  summoning  four  lawful 

and  discreet  knights,  per  assensum  ejusdein  coviitatus  ad  hoc  electos 

^  See  the  series  of  documents  relating  to  the  Provisions  of  Oxford  in  Stubbs, 
Select  Chart.  369-396. 

■  Rymer,  i.  378. 

*  Report  on  Dignity  of  a  Peer,  App.  i.  p.  33 ;  Shirley's  Royal  Letters  of 
Hen.  III.  ii.  179. 
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pro  ioio  comitatu  illo^  to  attend  the  King  in  Parliament  at  London 
nobiscum  tract aturi  de  negotiis  praedictis} 

If  not  *the  founder  of  representative  government  in  England,'  as  Simon  d« 
Guizot  has  termed  him,  Simon  de  Montfort  may  justly  be  regarded  as  founder  of 
the  •  founder  of  the  House  of  Commons.'  *    An  assembly  of  knights  of  commo'S!'*^ 
the  shire,  exclusively  representing  the  Mandsfolk'  of  the  kingdom, 
and  closely  united  by  descent,  interest,  and  sympathies  with  the  great 
barons,  could  never  have  formed  a  really  Popular  Chamber,  entitled  to 
speak  in  the  name  and  on  behalf  of  the  whole  commonalty  of  the 
realm.     To  Simon,  Earl  of  Leicester,  belongs  the  lasting  glory  oi  t^*  ^Jo^J^ 
having  been  the  first  to  admit  within  ihe  pale  of  our  political  con-  PartUmtnt 
stitution  the  really  popular  and   progressive  Burgher  class,   which,  ^5.|*,^^"' 
together  with  the  freeholders  of  the  counties,  constituted  henceforth  KeprestHta- 
the  newly- developed   Third  Estate  of  the  realm.'    This  *  bold  and  Iwtusum- 
happy  innovation'  was  effected  on  the  14th  of  December,  1264  (49th  '"**'''• 
Henry  III.)»  when  De  Monifort,  in  the  name  of  the  captive   King, 
summoned  his  famous  Parliament  to  meet  at  London  on  the  20th  of 
the  following  January.*    Writs  were  issued  to  all  the  sheriffs  directing 
them  to  return  not  only  two  knights  from  each  shire,  but  also  two 
citizens  from  each  city,  and  two  burgesses  from  each  borough.* 

'  S«e  the  Writ.  Rymcr,  u  44a.  Guizoi  very  justly  remarks  :  II  fallait  que  Ics 
idees  sur  I'autorit^  legale  des  parlements  et  sur'  rilldgitimite  de  la  force  en  matiere 
de  gouvcmement  eussent  fait  bien  des  progrds  pour  que  Leicester  vainqueur  n'osdt 
r^ler  seul  le  plan  d'administration  du  royaume. — Hist,  du  Gouv.  Represent, 
it  X73- 

*  "  Der  Schdpfcr  des  Hauses  der  Gemeinen." — Pauli.  Simon  von  Montfort. 

'  For  an  examination  of  the  authorities  in  favour  of  an  alleged  (but  apocryphal) 
earlier  representation  of  towns,  and  especially  the  complaint  of  St.  Alban's  in  the 
8th  Edward  II.  and  the  complaint  of  Barnstaple  in  the  i8th  Edw.  III.,  see  Hallam, 
Middle  Ages,  iii.  28-34.  228.  "  The  novelty  was  simply  the  assembling  the  repre- 
sentatives of  the  towns  in  conjunction  with  those  of  the  counties." — Stubbs,  Select 
Charters,  p.  410. 

*  On  the  career  of  De  Montfort,  the  popular  hero  and  martyr-saint,  see  Blaauw, 
Barons'  War,  and  Pauli,  Simon  von  Montfort,  Graf  von  Leicester.  '  A  stranger, 
tut  a  stranger  who  came  to  our  shores  to  claim  lands  and  honours  which  were  his 
lawful  heritage,  he  became  our  leader  against  strangers  of  another  mould,  against 
the  adventurers  who  thronged  the  court  of  a  king  who  turned  his  back  on  his  own 
people.  The  first  noble  of  England,  the  brother-in-law  of  the  king,  he  threw  in  his 
lot  not  with  princes  or  nobles,  but  with  the  whole  people.  He  was  the  chosen 
leader  of  England  in  his  life,  and  in  death  he  was  worshipped  as  her  martyr.' — 
Freeman,  Growth  of  Eng.  Const.  83.  [Cf.  Simon  de  Montfort,  Conte  de  Leicester 
(1206-1265),  "  Son  rdle  politique  en  France  et  en  Angleterre,"  in  Hist  Zeitschrift, 
(1892),  p.  56.— Ed.]. 

*  See  the  writ  in  Ryraer,  i.  449,  and  Select  Chart.  406.  The  material  portions 
are  :  Item  mandatum  est  singulis  vicecomitibus  per  .Angliam  quod  venire  faciant 
duos  milites  de  legalioribus  \  robiori^us  et  discretioribus  militibus  singulorum 
oomitatum  ad  regem  Londoniis  in  octavis  prnedictis  in  forma  supradicta. 

Item  in  forma  praedicta  scribitur  civibus  Eboraci.  civibus  Lincolniae,  et  cereris 
burgis  Angliae,  quod  mittant  in  forma  praedicta  duos  de  discretioribus,  legalioribus 
et  probioribus  tarn  civibus  quam  bergensibus  suis. 
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Progreas  of  The  towns  of  England,  from  a  position  of  semi-servitude,  had 
•  towns.  jiQ^iy  attained  to  the  possession  of  liberty,  wealth,  and  the  political 
franchise.  Originally  the  demesne  of  the  King  or  other  lord, 
,  ^.-.^  spiritual  or  temporal,  they  long  continued  subject  to  arbitrary  talliage 
and  other  exactions ;  their  inhabitants  differed  indeed  but  little  from 
the  villeins  of  an  ordinary  manor.  Before  the  Norman  Conquest  the 
towns  had  acquired  an  individuality  distinct  from  the  hundred  in 
which  they  were  locally  comprised.  Instead  of  attending  at  the  court 
leet  of  the  hundred,  ihc  townsmen  had  their  own  leet,  presided  over 
by  the  elective  or  nominated  reeve,  assisted  by  a  body  of  counsellors, 
subsequently  known  as  the  leet  jury.  With  this  primitive  organisa- 
tion, the  independent  voluntary  associ.ition  of  trade  guilds  ultimately 
coalesced.^  As  the  boroughs  increased  in  wealth  and  population,  the 
burghers  began  to  purchase  from  their  lords  the /irma  durgt,  thus 
commuting  their  individual  payments  for  a  fi.xed  sum,  to  be  rendered 
by  them  in  respect  of  the  whole  borough,  and  re-apportioned  amongst 
themselves  at  their  own  discretion.  The  burgesses  thus  acquired  the 
freehold  of  their  houses  and  tenements  in  burgage  tenure,  which  was 
analogous  to  that  in  free  socage,  being  subject  only  to  the  suzerainty 
of  the  lord,  and  to  a  B.\ed  annual  rent  payable  to  him.  During  the 
lapse  of  two  hundred  years  after  the  Conquest,  the  citizens  and  bur- 
gesses were  enabled  to  extort,  from  the  pecuniary  necessities  of  the 
Kings,  charters  of  liberties  var>'ing  greatly  in  extent,  but  all  conceding 
more  or  less  of  self-government  through  the  medium  of  elected  and 
representative  magistrates.* 

Item  in  forma  praedicta  mandatum  est  baronibus  et  probis  hominibus  Quinque 
Poriuum. 

I "  With  this  act.  a  form  of  summoning  the  communiles  rtgni  originates  with  the 
following  innovations  : — 

i.  Not  only  were  representatives  of  ttje  lesser  crown  vassals  convened,  but  the 
shires  and  a  number  of  towns  as  such ,  were  represented  by  two  members  of  the 
body  of  the  community  of  the  shire  and  the  citizens. 

ii.  These  representatives  were  directly  convened  to  deal  with  the  business  of  the 
nation  ;  no  longer,  as  formerly,  merely  for  the  military  levies,  or  for  peace  negotia- 
tions, or  for  particular  judicial  and  administrative  purposes. 

"This  is  therefore  the  act  which  originated  the  later  Lower  House." — Gneist, 
Hist.  Engl.  Const-  p.  271,  note.— Ed.]. 

*  Supra,  pp.  16,  17. 

'  The  progressive  liberties  granted  to  the  towns  should  be  studied  in  the 
charters  of  t^nry  I.,  Henry  II..  Richard  I.,  and  John,  collected  in  Stubbs,  Select 
Chart.  102-108,  157-160,  256-259,  299-306  ;  and  on  the  difficult  and  obsciue 
subject  of  the  various  constitutions  of  the  cities  and  boroughs,  see  his  Const.  Hist, 
ii.  2x6,  232  ;  and  Hallam,  Midd.  Ages.  iii.  220.  [The  rise  of  free  municipalities  is 
a  btriking  and  most  distinctive  feature  of  the  Middle  Ages.  The  origin  of  towns,  in 
the  sense  of  a  defined  agglomeration  of  human  habitations,  is  different  in  various 
European  countries  But  it  was  in  Catholic  Italy  where  the  spirit  of  civic  liberty 
and  municipal  incorporation  first  shewed  itself.  Thence  spreading,  it  created  a 
bond  between  the  ruins  of  Rome  and  the  more  highly-organised  Europe  of  modem 
times. 
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As  in  the  case  of  the  counties,  so  in  that  of  the  boroughs,  the  Rei>reacnu. 
representative  machinery  was  first  employed  for  judicial  and  financial  SjJiSi'fj^ 
purposes  before  its  extension  to  the  domain  of  politics.'    In  the  employed 
court  of  the  shire — the  ancient  Folk- Moot,  or  assembly  of  the  people  amd  Fiscal 
— all  the  national  elements  had  from  time  immemorial  been  wont  to  p^tx***- 
meet  together,  the  bishops  and  other  dignified  clcrg>%  earls,  barons, 
knights,  and  freeholders   in   person  ; '   the  townships  each  by  their 
representative  reeve  and  four  men.    As  the  boroughs  gradually  grew  Represema- 
into  incorporate  municipalities,  they  also  sent  their  representatives  to  jj^rou^hs*in 
the  assembly  of  the  shire.     This  is  apparent  from  a  very  important  ^^e  Shire 
writ,  issued  by  Henry  III.  in  1231  to  the  Sheriff  of  Yorkshire,  for 
assembling  the  county  court  before  the  Justices  itinerant,  in  which  he 
is  directed  to  summon  for  that  purpose  not  only  the  persons  already 
enumerated,  but  also  twelve  lawful  burgesses  as  representatives  from 
every  borough.' 

It  was  in  Germany,  next  after  Italy,  where  municipal  corporations  firmly  estab- 
lished themselves,  and  became  the  mainspring^  of  the  commercial  prosperity  of 
the  community.  A  sense  of  independence  followed,  which  soon  resulted  in  that 
great  trading '  federation  of  German  cities  and  towns,  called  the  "  Hanseatic 
Lei^e. " 

The  Hanseatic  League  was  not  without  direct  influence  upon  the  rise  of  English 
towns  to  corporate  unity  ;  and  traceable  to  it  is  the  independent  spirit  which  shewed 
itself  at  this  epoch  in  many  of  our  seaports. 

The  final  aim  of  this  famous  league  was  the  exclusive  possession  of  trade.  With 
depots  in  Cologne,  London,  Bergen  and  Novgorod  it  formed  for  more  than  two 
centuries  the  most  powerful  trading  community  in  the  world.  Its  d^pot  in  London, 
the  "  Steelyard."  ^vos  the  centre  of  its  activity  in  England.  Wool  was  the  staple 
commodity  of  trade ;  and  merchants,  under  the  aegis  of  the  league,  penetrated  deep 
into  England,  and  in  their  dealings  in  the  country  towns,  spread  abroad  the  story 
of  their  own  independence.  The  development,  the  bloom  and  decay  of  this  incom« 
parable  federation  belong  to  the  two  next  centuries.  It  is  not,  however,  out  of  place 
to  refer  to  its  existence  and  influence  in  this  connection.  That  the  seaports  should 
be  first  to  listen  to  and  profit  by  the  experience  of  their  German  competitors  is  but. 
natural.  On  this  subject,  cf.  Sartorius,  i.,  Eichbom.  ii.,  Emile  Worms.  La  Cfgue 
Hans^tique,  Paris.  z868.  Anderson,  Hist,  of  Voyages.  On  the  origin  of  the 
English  towns,  cf.  H.  Taylor,  Origin  of  Engl.  Const.  454  seq. — Ed.]. 

*  [On  taxation  generally,  ses  Dowell,  History  of  Taxation  and  Taxes  in  England ^ 
1884.    The  mediaeval  period  is  comprised  in  vol.  i.  bks.  i.-vi, — C.] 

*  [The  MTSonal  attendance  of  the  Freeholders  generally  in  the  County  Courtt 
after  the  Conquest,  is  now  being  denied  by  some  writers,  e.g.,  Mr.  F.  W.  Mait- 
land,  and  Mr.  J.  H.  Round,  in  Arts,  in  Eng.  Hist,  Rev.,  and  Arch,  Rev,, 
1888-9.— C.] 

'  The  words  of  the  writ  are  :  omnes  archiepiscopos,  episcopos.  abbates,  priores, 
comites,  barones,  milites,  et  omnes  libere  tenentes,  de  tota  ballia  tua.  et  de  qualibet 
villa,  quatuor  legales  homines  et  pracpositum.  et  de  quolibet  burgo  duodecim 
legales  burgenses. — Shirley.  Royal  Letters,  i.  335.  Bishop  Stubbs,  commenting  on 
this  writ,  points  out  that  the  County  court  contained  all  the  elements  that  were 
united  in  the  commune  concilium  regni  at  the  time,  and  in  addition  the  represen- 
tatives of  the  townships  and  boroughs.  'We  begin.'  he  remarks,  'to  see  more 
clearly  the  process  by  which  the  national  council  becomes  the  representative 
parliament.  It  will,  when  it  is  completed,  be  the  concentration  of  all  the  con- 
stituents of  the  shiremoots  in  a  central  assembly  ;  the  permanence  of  the  ancient 
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The  year  12 13,  in  which  the  first  instance  of  county  representation 
occurred,  is  also  the  date  of  the  first  symptom — it  can  scarcely  be 
termed  anything  more— of  the  representation  of  towns  in  the  Central 
Assembly.  To  the  Council  (the  importance  of  which  has  already 
been  pointed  out) '  summoned  by  King  John  to  meet  at  St.  Alban's  in 
12 1 3,  and  at  which  the  prelates  and  'magnates  of  the  realm'  are 
stated  to  have  been  present,  the  sheritTs  of  every  county  were 
directed  to  return  from  every  township  in  the  King's  demesne  four 
men  and  the  reeve,  to  estimate  the  damages  lately  sutifcred  by  the 
Bishops.^  This  was  evidently  an  adaptation  for  a  particular  purpose, 
by  the  central  government,  of  the  local  system  of  representation  long 
familiar  in  the  constitution  of  the  court  of  the  shire.  It  is  probable 
that  from  an  eaily  period  sunie  of  the  wealthy  bur*;hcrs  of  important 
towns  occasionally  attended  the  general  assembly.  The  letter  ad- 
dressed to  the  Pope  by  the  Parliament  of  1246,  is  written  in  the  name, 
not  only  of  totiusrci^ni  AngliiW  lutroncs^  proccrcs^  ct  mui^fuiUs,  but  also 
of  nobilcs  portuum  maris  haoiuitorcs^  necnon  ct  dents  ct  populus  uni- 
vcrsHs?  We  are  not,  however,  justifiod  in  attributing  any  representa- 
tive character  to  these  barons  of  the  Cinque  Ports,  or  to  the  other 
burghers  whose  presence  in  parliament  is  sometimes  recorded  or 
implied  prior  to  the  year  1265.  The  only  object  for  summoning 
representatives  of  the  towns  was  to  secure  their  consent  to  taxation, 
and  hitherto  the  kings  had  found  it  more  convenient  to  treat  separately 
through  the  ofHcers  of  the  Exchequer,  with  each  town  in  the  Royal 
demesne.  v 

The  innovation  of  Simon  de  Montfort  in  calling  to  the  central 
assembly  elected  representatives  of  the  boroughs,  completed  the  for- 
mation of  the  National  Parliament  on  substantially  the  same  basis 
which  it  has  ever  since  retained.  But  its  existence  during  the  next 
thirty  years  was  still  precarious.  From  1265  to  1295  ^^^  ^  transi- 
tionary  period  ;  and  it  is  only  from  the  latter  year  that  we  can  date  the 
regular  and  complete  establishment  of  a  perfect  representation  of  the 
Three  Estates  in  Parliament.    There  is  no  proof  that  representatives 

popular  elements,  and  the  assimilation  to  them  of  the  new  municipal  ones,  makes  a 
perfect  parliament  possible.' — Select  Chart.  549. 

^  Supra,  pp.  91,  193. 

'  S.a,  Z313.  Misit  rex  litteras  ad  omnes  vicecomites  regni  Angliae,  praecipiens 
ut  de  singulis  dominiconim  suorum  villis  quatuor  legates  homines  cum  praeposito, 
apud  Sanctum  Albanum  pridie  nonas  August!  facerent  convenire.  ut  per  illos  et 
alios  ministros  suos  de  damnis  singulorum  episcoporum  ct  ablatis  certitudinem 
inquireret,  et  quid  singulis  deberetur.  .  .  .  Interfuerunt  concilio  apud  Sanctum 
Albanum  Galfridus  Filius  Petri  et  episcopus  Wintoniensis  cum  archiepiscopo,  et 
episcopis  et  magnatibus  regni. — Matt.  Paris,  239. 

*  Matt.  Paris.  700.     Cf.  Arch.  Rev,,  Jan.  1890. 
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of  either  counties  or  boroughs  attended  the  Parliaments  of  the  latter  Parliament 
years  of  Henry  1 1 1/s  reign.  The  statement,  however,  in  the  preamble  J^^"' 
to  the  Statute  of  Marlborough  (53  Hen.  III.)  that  the  King  had  called  Henry  ill. 
together  the  more  discreet  men  of  the  realm  fatn  ex  majoribus  quam 
minoribus  affords  a  strong  presumption  that  the  knights  of  the  shire 
attended  the  Parliament  of  1267.'  A  contemporary  chronicler,  more- 
over, records  the  summoning  in  1269  of  representatives  from  the  cities 
and  boroughs,  to  assist  at  the  translation  of  the  body  of  Edward  the 
Confessor  to  Westminster  .\bbey,  and  that  on  the  conclusion  of  the 
ceremony  a  Parliament  was  held,  at  which  a  subsidy  on  the  moveables 
of  all  laymen  was  granted  to  the  King.  Ikit  it  is  not  certain  that  the 
representatives  of  borou*;hs  remained  for  the  Parliament  ;  indeed,  the 
language  of  the  chronicler  would  rather  sct-ni  to  in- ply  that  they  did 
not.-  The  fact,  however,  that  they  were  siiminoncd  on  this  occasion, 
together  with  the  prelaces  and  magnates  of  the  kingdom,  is  evidence 
of  the  greatly  increased  importance  wiih  which  the  Civic  element  in 
the  nation  was  now  regarded. 

Under  Edward  I.  instances  of  rcprescniaiion  are  few,  while  Great  Paribmems 
Councils,  attended  only  by  the  prelates  and  magnates,  are  very  fre-  Edward  I. 
quent.  With  all  his  good  and  great  qualities,  Edward  loved  the 
exercise  of  despotic  power,  and  was  evidently  loth  to  admit  the 
Commons  to  a  share  in  the  government.  At  this  period  there  appears 
to  have  been  no  legal  or  definite  distinction  between  complete  Parlia- 
ments and  Great  Councils  of  the  realm.  Several  of  the  most  important 
statutes  of  Edward's  reign  were  passed  in  assemblies  at  which  no 
representatives  of  the  Commons  attended.  But  even  during  the  first 
twenty  years  of  his  reign,  before  the  force  of  circumstances  had  com- 
pelled him  to  yield  to  popular  demands,  Parliaments,  containing 
representatives  from  either  counties  or  boroughs,  or  from  both,  were 
occasionally  summoned  for  extraordinary  purposes. 

At  the  national  assembly,  summoned  after  the  death  of  Henry  HI.  i97> 
to  meet  at  Westminster  on  the  14th  of  January,  1273,  ^^  swear  alle- 
giance to  Edward  I.,  who  was  still  in  Palestine,  there  attended  not 
only  the  prelates  and  barons,  but  four  knights  from  each  county,  and 
four  citizens  from  every  city.' 

^  Statutes  of  the  Realm,  p.  19 ;  and  see  Stubbs,  Const.  Hist.  ii.  223. 

'  S.a.  1269.  Convocatis  universis  Angliae  pnelaiis  et  magnatibus,  nee  non 
canctanim  r^ni  sui  dvitatum  pariter  eC  burgonim  potentioribus  .  .  .  venemndns 

illas  reliquias  (sr.  Sancti  Edwardi)  de  vet<;ri  scrinio  ininsfcren.>: Celebmto 

tandem  tantae  translationis  solemnio,  coepenint  nobiUs^  ut  nssolcnt,  pnHianicnta- 
tionis  genere  de  regis  et  regni  Aegotiis  pertractare. — Chron.  T.  Wykes  [Ann.  Mon. 
iv.l  2a6[-7i. 

*  S.a.  1273.  Facta  convocatione  omnium  pnelatorum  et  aliorum  magnatum 
regni  apud  Westmonasierium,  post  mortem  illustris  regis  Henrici,   convenenint 
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)JJJ^^^^        On  his  return  to  England,  Edward  summoned  his  first  general 

Uaimenttf    Parliament  at  Westminster  in  April,  1275.     In  the  preambles  of  the 

Edward  I.    important  statutes  therein  enacted  (the  statute  of  Westminster  I.  and 

the  statute  granting  to  the  King  the  custom  on  wool,  woolfells,  and 

leather),  they  are  said  to  be  made  *  by  his  council  and  by  the  assent 

of  the  archbishops,  bishops,  abbots,  priors,   earls,  barons,  anti  the 

commonalty  of  the  land  thither  smnmoned^  and  the  custom  is  specially 

said  to  be  granted  hy  \\i^  communitates  regni  ad  instantiam  et  rogatum 

mercatorum^  as  well  as  by  the  prelates  and  barons.* 

aochjan.  In  1 283,  while  the  King,  the  barons,  and  the  military  force  of  the 

Excnior.       kingdom  were  at  Rhuddlan,  intent  upon  the  conquest  of  Wales,  two 

uMmblies,    extraordinary  assembh'es  were  summoned,  the  one  at  Northampton, 

Norihamp.    the  Other  at  York,  to   raise  additional  forces  and   grant  subsidies. 

York?  Writs  were  issued  on  the  24th  November  to  the  sheriffs,  ordering 

them  to  send  to  Northampton  or  York,  as  the  case  mi^^ht  be,  on  the 

20th  of  January,  12S3,  (i)  all  freeholders,  not  already  with  the  army 

capable  of  bearinjj  arms,  and  holding  lands  of  more  than  20/.  annua 

value  ;  (2)  four  knights  from  each  county  having  full  power  for  the 

community  of  the  same  county ;  and  (3)  two  men  from  each  city, 

borough,  and  market  town,  having  like  power  for  the  community  of 

the  same,  ad  audiendum  et  faciendum  ea  quae  sibi  ex  parte  nostra 

faciemus  ostendir    The  Parliamentary  proceedings  of  this  year  arc 

important,  as  *  marking  the  point  of  final  transition  from  the  system 

of  local  to  that  of  central  assent  to  taxation.' '   The  King  had  already, 

in  order  to  raise  funds  for  the  Welsh  war,  successfully  negotiated  for 

a  subsidy  with  the  counties  and  boroughs  separately.**     But  the  sums 

raised  not  proving  sufficient,  the  necessity  for  a  general  grant  became 

apparent,  and  led  to  the  general  assemblies  of  representatives  of  the 

counties  and  boroughs  above  described.  Convocations  of  the  Bishops, 

abbots,  priors,  and  other  heads  of  religious  houses,  with  the  proctors 

of  the  cathedral  clergy  of  the  provinces  of  Canterbury  and  York  were 

also  summoned,  through  their  respective  Archbishops,  to  meet  at 

archiepiscopo  ct  episcopo,  comites  ct  barones,  abbates  ct  priores,  et  de  quolibet 
comitatu  quatuor  milites  et  de  qualibet  civitate  quatuor  qui  omnes.  .  .  .  [sacra- 
mentum  eidem  domino  Edwardo  tanquam  terroe  principi  praestlterun].— Ann. 
VVinton.  X13.     [Ann.  Waverl.  379.] 

*  Stat.  Wesiminsier  I.,  Statutes  of  the  Realm,  i.  a6 ;  Palgrave's  Parliamentary 
Writs,  i.  3.  The  presence  of  representatives  of  the  commons  in  Parliament  may 
also  be  inferred  from  the  preamble  of  the  suitute  of  Marlebridge  (51  Hen.  III.), 
convocatis  discretioribus  tarn  majoribus  quam  minoribus,  repeated  in  French  in  the 
statute  of  Gloucester  (6  Edw.  I.),  apptUz  Us  pius  dtscres  dt  sun  regnt,  ausi  bien 
greindres,  cum  dis  tntindrts,    [Rev.  Slat.  i.  29. — C] 

*  Palgrave's  Parliamentary  Writs,  i.  10. 
'  Stubbs.  5)elect  Chart.  449. 

*  See  Palgrave's  Parliamentary  Writs,  i.  384,  387. 
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Northampton  and  York  on  the  same  day  as  the  Estate  of  the  Com- 
mons, for  the  purpose  of  making  a  grant  to  the  Ktng.^  On  the  ground 
that  the  parochial  clergy  were  unrepresented,  the  Convocation  of 
Canterbury  refused  to  contribute  anything ;  and  it  was  not  until  after 
a  long  delay,  during  which  the  diocesan  synods  were  separately  con- 
sulted, that  a  '  twentieth '  (half  the  sum  originally  demanded  by  the 
King)  was  at  length  granted  in  another  Convocation,  hcM  in  Novem- 
ber, and  attended  by  two  proctors  from  the  parochial  clergy  of  each 
diocesc.- 

In  June  of  the  sime  year,  Edward,  being  at  Rhuddlan,  summoned  s«!ilenitw 
a  national  Council  to  meet  at  Shrewsbury  on  the  30th  of  September,  Pa-iiament 
for  the  purpose  of  passing  judgment  of  treason  on  David,  brother  and  bury  o*^** 
successor  of  Llewelyn,  Prince  of  Wales,  who  had  surrendered  as  j^^^Yj""  ^^' 
prisoner  after  the  conquest  of  that  country. 

Besides  the  earls  and  barons  who  were  individually  summoned, 
writs  were  issued  (i)  to  the  sheriffs  throughout  England,  directing  the 
attendance  at  Shrewsbury  of  two  elected  knights  from  each  county, 
and  (2)  to  the  magistrates  of  London  and  twenty  other  towns,  direct- 
ing the  return  from  each  of  two  elected  representatives  nobiscum  super 
koc\sc.  quid  lU  David  fieri  (L'bt\it\  et  aiiis  locuturi?  This  assembly 
is  called  by  contemporaries  the  Parliament  of  Shrewsbury  or  Acton 
Burnell.  Exception  has  been  taken  to  the  use  of  the  word  *  parlia- 
ment '  in  this  instance,  on  the  double  ground  that  there  is  no  proof 
that  any  of  the  clergy  were  present,*^  and  that  the  representatives  of 
the  twenty-one  towns  were  summoned  by  separate  writs,  instead  of 
through  the  sheriffs  in  the  usual  way.  But  however  imperfect  the 
composition  of  this  Parliament  may  have  been,  we  have  here  an 
unequivocal  instance  of  the  representation  of  both  sections  of  the 
Commons  in  the  central  assembly  of  the  nation.  The  Commons 
would  appear  to  have  left  David  of  Wales  to  be  tried  by  his  peers  jit 
Shrewsbury,  while  they  themselves  adjourned  to  Acton  Burnell,  to 
discuss  the  '  other  matters '  referred  to  in  the  writ.  The  *  Statute  of 
Acton  Burnell,'  or  De  MerccUoribusf  though  in  form  an  ordinance  of 
the  King  and  his  Council  only,  was  the  outcome  of  the  deliberations 
of  this  assembly  of  the  Commons. 

»  Pari.  Wriii,  i.  la 

'  Stubbs,  Select  Cluut.  452.  The  Convocations  of  York  seem  to  have  l)ecn  more 
compliant ,  but  their  promised  contribution  was  still  unpaid  three  years  afterwards. 
/</.  Const.  Hist.  ii.  115. 

•  Parliamentary  Writs,  i.  16. 

^  The  fact  that  the  principal  object  of  the  assembly  was  a  trial  for  a  capital 
offence  sufficiently  accounts  for  their  non-summons. 

*  II  Edw.  I.,  confimied  by  13  Edw.  I.  c.  3. 
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The  next  instance  is  one  of  County  representation  only.  On  the 
14th  of  June,  1390  (i8th  Edward  I.)»  writs  were  issued  to  the  sheriffs 
to  send  from  each  shire,  to  a  Parliament  at  Westminster  on  the  1 5th 
of  July,  two  or  three  elected  knights,  ad  consulendum  ei  consentiendum 
pro  se  et  iota  communiiate  comitaius^  kits  quae  comiies^  baroncs^  ei 
^ocercs  tunc  duxerint  concordanda}  The  transitory  state  of  Parlia- 
ment is  peculiarly  illustrated  by  the  proceedings  of  this  year.  The 
King  had  already  held  a  Parliament  on  St.  Hilary's  Day  (Jan.  13),  to 
which  the  magnates  znd  procerus  only  were  summoned.  In  a  second 
session  of  this  Parliament,  on  the  morrow  of  Holy  Trinity  (29th  of 
May)  the  prelates,  earls,  barons,  and  procerus  granted  for  the  marriage 
of  the  King's  eldest  daughter  {lui  Jiliam  suam  primogenitam  mari- 
tandam)^  (i)  that  he  should  take  an  aid  of  the  same  kind  and  amount 

'  Report  on  the  Dignity  of  a  Peer.  App.  i.  54  ;  Palgrave's  Pairi.  Writs,  i.  21. 
\  Die  Geschichte  des  Wahlrechls  zum  En^lischen  Parlamcnt.  by  Ludwig  Riess. 
(Leipzig,  iSSfi,  gives,  in  a  comprehensive  form,  a  history  of  the  composition  of  the 
House  oi  Commons  from  Edw.  I.  to  Henry  VI.  Whilst  the  rule  was  that  each 
sheriff  should  require  each  town  in  his  county  to  elect  a  representative  to 
Parliament,  we  tind  in  all  the  Parliaments  of  Edw.  I.,  only  166  towns  in  all 
summoned,  and  of  these  only  83  summoned  and  75  really  represented.  This 
depended  upon  the  county  government  alone,  or  upon  the  mode  of  summoning. 
The  towns  which  the  Sheriff  imnudiaUly  summoned  acquired  the  permanent  right 
of  summons. — Ed.] 

'  Rot.  ParL  i.  35.     The  words  of  the  Roll  are  distinctly  pliam  primcgenitam, 

and  indeed  it  is  difficult  to  understand,  having  regard  to  the  well-known  feudal 

incidents,  how  the  aid  purJilU  marker  could  be  asked  for  any  other  than  the  eldest 

daughter.    The  fact,  however,  that  Edward's  second  daughter  Joan  of  Acre  had 

been  married  shortly  before,  on  the  30th  of  April,  to  the  Earl  of  Gloucester  (Cont. 

Flor.  Wigon.  ii.  342)  seems  to  have  led  Bishop  Stubbs  to  infer  in  his  Const.  Hist. 

(ii.  tax)  that  the  aid  was  demanded  not  indeed  for,  but  on  the  occasion  of,  Joan's 

marriage,  which  was  made  use  of  by  the  King  as  a  pretext  for  *  raising  money  on 

the  old  customary  plea.'    The  genealogical  accounts  of  Edward's  children  by  his 

two  wives  are  by  no  means  free  from  ambiguity ;  but  Rapin  (Hist.  Eng.  i.  303K 

Anderson  (Royal  Genealogies,  Table  491).   Betham  (Geneal.  Tables,  tab.  506), 

Bouillet  (.\tlas  d'Histoire,  1865,  p.  511).  the  'Annals  of  England'  (Lib.  ed.  p.  166), 

and  Burke  (Peerage)  fid^oj  concur  in  making  Eleanor  the  eldest  daughter  of  the 

first  marriage.     Mr.  Hereford  B.  George  (Geneal.  Tables,  1874  tab.  3)  omits  all 

mention  of  Eleanor  and  makes  Joan  [bom  1372.  Cont.  Flor,  Wig.  ii.  axoj  the  eldest 

daughter.     Bishop    Stubbs  agrees   genealogically  with    the    maiority   of    these 

authorities  that  Joan    'was   not  the   King's    eldest    daughter.*'  According    to 

Anderson  (tab.  491)  the  eldest  daughter  Eleanor  was  born  in  1368  [Bouillet,  Atlas^ 

u.  J-.,  says  1366,  the  Annals  0/ England  1364] ;  married,  xst  by  proxy ;  to  Alphonso, 

King  of  Aragon,  who  died  before  consummation,  and  andly,  in  1394  [Cont.  Flor. 

^ig'  Z^y^^  the  date  as  20th  Sept.  1393],  to  Henry.  Count  of  Bar ;  and  she  died 

1398.     In  another  table  (p.  706)  Anderson  states  that  Alphonso  III.,  '  Munificus,' 

succeeded  as  King  of  Aragon  in  1385,  and  died  in  1391.     The  marriage  (by  proxy) 

between  Eleanor  and  Alphonso  must  have  been  contracted  before  the  demand  of 

the  aid  purfilU  marier,  in  May,  1390  ;  and  it  would  seem  therefore  that  the  aid 

for  her  marriage  was  demanded  in  the  ordinary  course,  and  that  Joan's  marriage  to 

Gilbert  de   Clare,    Earl  of    Gloucester,  on  the   30th    of   April,  as  well   as   the 

marriage  of  her  other  sister  Margaret,  to  John,  Duke  of  Brabant  and  Limburg,  on 

the  xoth  of  July  (Cont.  Flor.  Wig.  ii.  343)  [9th,  Ann,  Dunst.  359]  were  only 

accidentally  coincident. 
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as  his  father  King  Henry  had  taken  from  the  kingdom  for  the  mar- 
riage of  his  daughter  to  the  King  of  Scots,  and  (2)  after  reciting  that 
King  Henry  had  only  received  from  each  knight's  fee  two  marks 
(i  mark  »  13J.  4i/.)  they  further  granted  that  the  King,  fpr  this  turn, 
should  take  forty  shillings  on  every  knight's  fee ;  but  on  condition 
that  the  present  grant  should  not  form  a  precedent  to  their  prejudice, 
and  that  the  aid  should  be  levied  in  the  same  manner  as  that  granted 
to  King  Henry.'  It  is  remarkable  that  the  aid  was  further  declared 
by  the  magnates  to  be  granted  ^ro  se  et  communitatc  iotius  rcgni 
quantum  in  ipsis  esi^  words  which  seem  to  express  a  doubt  of  their 
competency  to  make  a  grant,  even  on  the  knight's  fee,  for  the  whole 
community,  without  the  presence  of  the  Commons,  or  at  least  of  the 
minor  tenants-in-chief.  The  aid  purfiiU  maricr  was  one  of  the  three 
ancient  feudal  imposts  excepted  from  the  twelfth  section  of  King 
John's  Magna  Charta,'  and,  even  if  that  section  had  not  been  omitted 
from  every  subsequent  re-issue  of  the  Charter,  would  not  appear,  in 
strict  law.  to  have  required  a  Parliamentary  authorisation.  But  the 
amount  of  the  aid  in  the  case  of  tenants  ///  capitc  was  not  yet  fixed  by 
law,^  and  hence  the  necessity  for  an  agreement  with  them  on  this 
point.  The  hesitation  of  the  magnates  to  bind  the  minor  tenants-in- 
chief  without  their  authority,  seems  to  mark  the  deepening  sense  of 
the  injustice  of  taxation  without  consent  which  seven  years  later  was 
to  culminate  in  the  general  restraint  on  arbitrary  exactions  embodied 
in  the  Confirftiatio  Chartarnm.  It  was  probably  in  consequence  of 
the  doubts  entertained  by  the  magnates  as  to  their  authority,  and  also 
not  without  a  view  to  a  further  grant,  that  the  representatives  of  the 
shires  were  summoned  on  the  15th  of  July  to  give  their  consent.  In 
the  meantime,  on  the  8th  of  July,  before  the  Commons  had  arrived, 
the  King,  at  the  instance  of  the  magnates  alone  {(ui  instantiam  mag- 
natum  regni  sut)  enacted  the  celebrated  Statute  of  Westminster  the 
Third  or  Quia  Emptores^  by  which  a  stop  was  put  to  the  practice  of 
subinfeudation.*  As  both  the  aid  pur  fille  marier  and  the  statute 
Quia  Emptores  affected  the  landowners  only,  the  consent  of  the  citi- 
zens and  burgesses  would  not  be  considered  necessar)-.  But  that  the 
right  to  share  in  general  legislation  of  even  that  section  of  the  Com- 

»  Rot.  Pari.  L  25 ;  Palgrave's  Rairl.  Writs,  i.  aa 

*  RoL  ParL  loc.  cit, 
"  Supra,  p.  105. 

*  The  aids  payable  by  the  tenants  of  mesne  lords,  for  making  the  eldest  son  a 
knight  or onarrying  the  eldest  daughter,  had  been  fixed  by  the  stat.  of  West,  I.  3 
Edw.  I.  c.  36.  at  3or.  on  the  knight's  fee.  It  was  not  until  the  25  £dw.  III.'&  zi, 
that  the  same  was  done  for  the  tenants  in  capite, 

*  Supra,  pp.  5z,  zi8,  n.  2. 
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mons  which  was  closely  allied  to  the  baronage  was  not  at  this  time 

established,  is  evident  from  the  publication  by  the  King  of  a  statute 

affecting  all  landowners  with  the  counsel  and  consent  of  the  baronage 

alone,  and  without  the  assent  of  the  representatives  of  the  shires. 

With  regard  to  taxation,  however,  the  latter  appear  to  have  eflfeaively 

vindicated  their  rights.     The  aid  granted  by  the  baronage  was  laid 

aside  for  a  time  (it  was  not  enacted  till  twelve  years  later,  in  1302},' 

and  in  lieu  thereof  the  King  appears  to  have  accepted  a  '  fifteenth  ' 

from  the  laity  and  a  *  tenth  *  from  the  clergy.' 

1994.    •  Four  years  later,  on  the  8th  of  October,  1294,  the  King  beihg  in 

want  of  money,  both  for  the  suppression  of  the  Welsh  rebellion  and 

for  his  projected  expedition  against  Philip  the  Fair  for  the  recovery  oi 

Gascony,  again  summoned  to  a  Parliament  which  was  to  meet  at 

Westminster  on  the  12th  of  November,  two  elected  knights  from  each 

shire  ad  consulcmium  ct  conscnticndum  pro  sc  ct  communitatc  ilia  hiis 

quae  comitcs  barones  ct  proccrcs  praedicti  coiicorditcr  ordinavcrint  in 

'bnumissis.     On  the  following  day  fresh  writs  were  issued  summoning 

two  other  knights  from  each  county  to  attend  in  addition  to  those 

previously  called  aii  audiendum  et  faciendum  quod  cis  tunc  ibidem 

plcnius  injun^emus?     The  barons  and  knights  granted  a  *  tenth;' 

and  a  '  sixth/  probably  by  way  of  talliage,  was  exacted  from  the  towns 

without  asking  their  consent^ 

1295-  The  following  year,  1295  (23rd  Edward  I.),  is  an  important  epoch 

tnnsitionauy  in  Parliamentary  history.      It  marks  the  close  of  the  transitionary 

period.         period,  and  the  regular  and  complete  establishment  of  a  perfect  repre- 

^rH^HtJIicn  sentation  of  the  Three  Estates  of  the   Realm  in  a  really  national 

0/iA€  Thret  Parliament.*    Edward's  difficulties  had  become  serious.    The  expedi« 

Estates  of  ^ 

tttt  Realm, 

^  In  the  order  for  its  collection,  dated  7th  Nov..  30  Edw.  I.,  the  King  declares 
'  cujus  quidem  auxilii  levacioni  faciende,  pro  dicte  communitatis  aisiamento, 
hucusque  supersedirous  graciose.'     Rot.  Pari.  i.  366.     [Pat.  30  Edw.  I.  n.  z. — C] 

'  Annal.  Dunstapl.  p.  362.  The  documents  and  other  authorities  for  the 
constitution  of  Parliament  during  the  transitionary  period,  1265-1395,  with  the 
valuable  comments  of  Bishop  Stubbs  thereon,  should  be  carefully  studied  in  Select 

Chan.  pp.  420-429.  438-441.  449-455'  457.  464-476. 
'  Report  on  Dignity  of  a  Peer,  App.  1.  60. 

•  Matt.  Westm.  422.  [Dowell,  Hist,  of  Taxation,  i.  p.  64,  citing  Records,  23 
Edw.  I..  Roll  73,  says,  'Tallage  ^^-as  again  used  in  1294,  when  a  grant  was 
obtained  by  separate  negotiation  with  the  cities  and  boroughs,  on  an  occasion 
when  no  representatives  of  their  interests  had  been  summoned  to  Parliament,  and 
the  barons  and  knights  had  granted,  on  their  part,  a  tenth  of  all  their  moveables. 
London  made  the  liberal  grant  of  a  sixth  of  moveables,  and  the  sixth  was  levied  in 
ten  other  towns  by  royal  commissioners  appomted  for  ihe  purpose  of '  asking, 
requiring  and  effectually  inducing  personally  the  tenants  of  demesne'  to  make  the 
grant  '  by  all  ways  that  they  should  see  expedient' — C] 

*  '  The  materials  of  a  parliamentary  constitution  were  ready  to  his  (Edward's) 
hand,  yet  it  cannot  be  denied  that  it  is  to  him  we  owe  its  regular  and  practical 
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tion  to  France  was  still  delayed  by  the  rebellion  of  the  Welsh,  and 
before  their  obstinate  resistance  could  be  subdued,  war  with  Scotland 
supervened.    The  French  had  not  only  overrun  Gascony,  but  had 
sent  a  fleet  to  the  English  coast,  which  efTected  a  landing  at  Dover 
and  burnt  a  convent  and  several  houses  on  the  first  of  August — the 
very  day  on  which  a  Great  Council  had  been  summoned  to  meet  at 
Westminster  ^  to  consider,  among  other  things,  the  proposals  of  two 
Legates  sent  by  the  Pope  to  endeavour  to  bring  about  peace  between 
France  and  England."    The  Legates  were  ultimately  empowered  to 
conclude  a  truce ;  '  but  the  position  of  the  kingdom  was  still  critical, 
and  Edward  seems  to  have  felt  that  he  required  to  be  backed  up  by 
the  whole  nation,  supporting  him  as  well  by  their  common  counsel 
and  approval  as  by  a  general  and  adequate  grant  of  an  aid.     He 
accordingly,  on  the  30th  of  September,  summoned  a  Parliament  to 
meet  at  Westminster  in  the  November  following,  so  constituted  as  to 
represent,  and  have  the  power  to  tax,  the  whole  nation.  The  summons 
to  the  bishops  enters  with  unusual  detail  into  the  causes  which  had 
rendered  it  necessar>'  to  call  Parliament  together,  and  is  prefaced  by  a 
citation  from  the  Code — quod  omnes  .  .  taftj^it  ad  omnibus  comprobc^ 
tur^ — which  happily  expresses  at  once  the  theory  of  the  earlier  Anglo- 
establishment.    Without  a  sin.{(le  afterthought,  or  reservation  of  any  kind,  he  at 
once  accepted  the  limitation  of  his  own  powers.     To  the  Parliament  thus  formed  he 
submitted  his  legislative  enactments.     He  requested   tiieir  advice  on    the  most 
important  administrative  measures,  and  even  yielded  to  them,  though  not  without 
some  reluctance,  the  last  remnant  of  his  powers  of  arbitrary  taxation.     He  had  his 
revi-ard.     Great  as  were  his  achievements  in  peace  and  war.  the  Parliament  of 
England  was  the  noblest  monument  ever  reared  by  mortal  man.  .  .  .  He  found  it 
a  council  occasionally  meeting  to  grant  supplies  to  the  king,  and  to  urge  upon  him 
In  return  the  obligation  of  observing  the  charier  to  which  he  had  sworn  :  he  left  it 
a  body  representing  the  nation  from  which  it  sprang,  and  cbiming  to  take  part  in 
the  settlement  of  all  questions  in  which  the  nation  was  concerned.     Many  thlng»« 
have  changed,  but  in  all  main  points  the  Parliament  of  England,  as  it  exists  at  this 
day,  is  the  same  as  that  which  gathered  round  the  great   Plantagenet.     It  is 
especially  the  same,  in  that  which  forms  its  chief  glory,  that  it  is  the  representative 
not  of  one  class,  or  of  one*  portion  of  society  alone,  but  of  every  class  and  every 
portion,  which  at  any  given  time,  is  capable  of  representation.  .  .  .  Edward  was  a 
far  more  powerful  sovereign  than  his  father,  not  so  much  by  the  immeasurable 
superiority  of  his  genius,  as  because  he  placed  the  basis  of  his  authority  on  a 
broader  footing,  and  carried  on  the  work  of  consolidating  the  English  nation  in  the 
onlv  way  in  which  such  a  work  can,  in  the  end,  be  successfully  accomplished,  b^ 
making  its  progress  go  hand-in-band  with  liberty. ' — S.  R.  Gardiner,  Hist  Eng.  i. 
ax.    [Cf.  Gneist.  Hist.  Eng.  Const  cap.  24.  ent  Parliament  of  the  Prelates  and 
Barons,  and  L.  O.  Pike,  Const  Hist  of  House  of  Lords,  p.  43. — Ed.] 

*  Rymer,  i.  82a. 

•  Flor.  Wigom.  (Contin.)  ii.  276. 

•  Rymer.  i.  825. 

*  Cod,  v.,  lix..  5.  It  occurs  also  in  the  Canon  Law.  but  in  a  part  {Sexia  pars 
De£retaL  dt  Regulis  juris,  c.  30)  unpublished  in  1295.  But  it  seems  to  have  been 
familiarly  known  in  England  ;  cf.  Matt  Paris  (anno  1251).  p.  815  :  '  quod  enim 
omnes  angit  et  tangit  ab  omnibus  debet  trutinari ;  and  the  Vita  Edwardi  II.  (ed. 
Heame),  p.  iix.    Stubbs.  Const  Hist  ii.  128. 
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Saxon  Constitution,  and,  as  interpreted  by  the  system  of  representation, 
both  the  theory  and  the  practice  of  the  English  Constitution  from  the 
days  of  the  '  greatest  of  the  Piantagenets '  to  our  own.^  In  its  benefi- 
cent influence  upon  the  development  of  Constitutionalism  this  maxim 
of  Roman  law  may  be  regarded  as  an  antidote  to  its  more  famous 
fcllo\v*mxxim,  quod principi  piacuit  Ui^s  lutbet  vigorcm^  which,  in  the 
mouths  of  the  mediseval  jurists,  did  so  much  to  build  up  the  despotic 
power  of  the  kingly  office.  Besides  the  ordinary  summons  to  the  lay 
and  spiritual  baronage,  writs  were  issued  to  the  sheriffs  ordering  the 
election  and  return  of  two  knights  from  each  county,  two  citizens  from 
each  city,  and  two  burgesses  from  each  borough,  tui  fticiemium  quod 
tunc  dc  communi  concilio  ordinabitur  in  firacmissis.  But  together  with 
the  knights  and  burgesses,  the  whole  inferior  clergy,  by  their  repre- 
sentatives under  the  pnwurun ten /vs  clause,  were  now  for  the  first  time 
united  with  the  assembled  baronage  in  the  national  Parliament.  In 
the  writs  addressed  to  the  Archbishops  of  Canterbury  and  York,  each 
was  directed  not  only  to  be  present  at  the  Parliament,  but  also  prc' 
monishcd  to  cause  the  prior  [Dean]  of  his  cathedral  and  the  arch- 
deacons of  his  diocese  to  attend  in  person,  and  the  chapter  of  the 
cathedral  and  the  parochial  clergy  by  their  representative  proctors.- 

^  The  whole  preamble  of  the  writs  to  the  archbishops  and  bishops  is  remarkable. 
'  Sicut  lex  jttstissima.  provida  circumspectione  sacronim  pnncipum  siabilitata, 
horiatur  et  siatuit  ut  quod  omnes  tangit  ab  omnibus  approbetur,  sic  et  nimis 
evidciucr  ut  communibus  periculis  per  remedia  provisa  communiier  obvietur.  Sane 
satis  noscis  et  jam  est.  ut  credimus,  per  universa  mundi  citmata  divulgatum, 
qualiier  rex  Franciae  de  terra  nostra  Vasconiae  nos  fraudulentcr  et  cautelose 
decepit,  earn  nobis  nequiter  dctinendo.  Nunc  vero  pmedictis  fraude  et  nequitia 
non  contentus,  ad  expugnationem  regni  nostri  classe  maxima  et  bellaiorum  copiosa 
multitudine  congregatis.  cum  quibus  regnum  nostrum  et  regni  ejusdem  incolas 
hostiliter  jam  invasit.  linguam  Anglicam,  si  conccpiae  iniquiuitis  proposito 
detestabili  potestas  correspondeat,  quod  Deus  avertat,  omnino  de  terra  delere 
proponat.  Quia  igitur  praevisa  jacula  minus  laedunt,  et  res  vestra  maxime.  sicut 
ceterorum  regni  ejusdem  concivium.  agitur  in  hac  parte,  vobis  mandamus/  &c. 
The  preamble  of  the  writs  to  the  lay  baronage  is  more  concise  :  Quia  super 
remediis  contra  pericula  quae  toti  regno  nostro  hiis  diebus  imminent  providendum 
vobiscum  et  cum  ceteris  regni  nostri  proceribus  habere  volumus  colloquium  et 
tractatum.'  The  ^vrits  to  the  sheriffs  are  very  similar:  'Quia  cum  comitibus, 
baron ibus  et  ceteris  proceribus  regni  nostri.  super  remedis  contra  periaila  quae 
eidem  regno  hiis  diebus  imminent  pro\idendum,  colloquium  habere  volumus  et 
tractatum.'  The  elected  knights,  citizens,  and  burgesses  are  directed  to  attend 
'  plenam  et  suAicientem  potestatem  pro  se  et  communitate  comitatus,  civitatum  et 
burgorum  praedictorum  dinsim  ab  ipsis  tunc  ibidem  habentes  .  .  .  ita  quod  pro 
defectu  hujusmodi  potestatis  negotium  praedictum  infectum  non  remaneat  quoquo 
modo.'— Rep.  on  Dignity  of  a  Peer,  App.  i.  66.  67. 

*  Report  on  Dignity  of  a  Peer,  App.  i.  66,  67.  There  were  summoned  to  this 
Parliament,  eight  Earls,  forty-one  Barons,  the  two  .Archbishops  and  the  Bishops, 
sixty-seven  Abbots,  the  Masters  of  the  Temple  and  of  Sempringham  and  the  Prior 
of  the  Hospital  of  St.  John  of  Jerusalem,  the  prior  [Dean]  and  archdeacons  of  the 
dioceses  of  Canterbury  and  of  York,  one  proctor  from  the  chapter  of  each 
cathedral,  and  two  proctors  from  the  parochial  clergy  of  each  dioceie,  two  knights 


VltJ  Origin  of  Parlia^nent  209 

This  great  assembly,  the  most  general  which  had  ever  yet  been  held, 
did  not  form  a  single  body.  The  aid  was  discussed  and  voted  by  each 
of  the  three  bodies  separately.  Each  made  a  different  proportional 
grant  The  Barons  and  Knights  gave  the  King  one-eleventh  of  their 
moveables  ;  the  Burgesses  one-se\'enth  ;  the  Clergy  only  one-tenth. 

The  summons  to  Parliament  of  representatives  of  the  inferior  clergy 
was  due,  like  that  of  the  citizens  and  burgesses,  to  the  pecuniary 
necessities  of  the  King,  controlled  by  the  principle  expressed  in  the 
maxim, '  what  touches  all  should  be  approved  by  all/  that  taxation 
could  only  be  legally  imposed  with  the  consent  of  the  taxed.     It  was 
doubtless  the  intention  of  Edward's  legal  and  systematic  mind  to 
make  the  representatives  of  the  clergy  an  cfTcctivc  branch  of  a  com- 
prehensive national  Parliament.     But  this  dcsi«;n  was  defeated  by  the 
action   of  the  clergy  themselves.     Averse,   by  the   nature  of  their  The  clerjo- 
calling,  from  interfering  in  the  ordinary  subjects  of  secular  legislation,  XLt^J^^^ 
despising  as  barbarous  the  system  of  Common  Law,  and  desirous  of  »n  secular 
keeping  themselves  as  a  privileged  class  apart  from  the  body  of  the  *^si»aion. 
people,  they  unwillingly  obeyed  a  summons   the  primary  object  of 
which   they  well  knew  was  to  get  from  them  as  much  money  as 
possible.     The  clerg)%  moreover,  had    long    possessed    their    own 
peculiar  assembly  or  Convocation  which,  earlier  in    the  reign  ofConvoca- 
Edward   I.,  had  already  been   remodelled  upon  the  representative  "°"* 
basis.^      In   this  assembly,  sitting  in  two   Provincial  divisions,  at 
London  and  York,  they  preferred  to  grant  their  aids  ;  and,  although 
regularly  summoned  to  Parliament,  under  the  praemunientes  clause, 
their  attendance  was  always  reluctant  and  intermittent,  and  in  the  The  clergy 
Fourteenth  century  ceased  altogether.     But  whether  in  Convocation  "fend^Par- 
or  in   Parliament,   *  they  certainly  formed  a  legislative  council   in  ijament  in 
ecclesiastical  matters,  by  the  advice  and  consent  of  which  alone,  century : 

from  eadi  county,  and  two  citizens  or  burgesses  from  each  city  or  borough  in  every 
shire. 

["The  writs  which  thus  clearly  explain  the  purpose  for  which  the  knights  of  the 
shire  were  summoned  to  the  National  Council,  fail,  however,  to  disclose  who  were 
the  electors  of  the  representative  members.  From  the  returns  to  the  writs,  it  is 
plain  that  they  were  elected  per  totam  communitatem,  or  in  pteno  comitafti,  or  per 
amsensum  totims  comt'taius.  .  .  .  The  fact  has.  liowever,  been  put  beyond  question 
that  the  mesne  tenants  (the  vavassores  of  the  Barons)  did  attend  :  and  it  is  equally 
clear  that  if  the  elected  Knights  were  chosen  by  a  mere  fractional  part  of  the  Shire 
Court,  the  election  could  not  have  been  described  as  the  act  of  the  whole  com- 
munity in  pleno  comitatu.  The  weight  of  authority,  or  rather  of  inference,  sustains 
the  conclusion  that  the  elected  knights  were  not  only  the  representatives  of  the 
whole  shire  community,  but  that  they  were  chosen  by  the  whole  body  Of  freeholders 
in  full  County  Court."  Vide  H.  Taylor,  Origin  of  Engl.  Const,  p.  467  ;  and  for 
election  0/ borough  representatives,  Hid.  471,  seq. — Ed.] 

^  See  the  series  of  summonses  to  ConvocaUon,  1225-1227.  in  Stubbs,  Select 
Chart.  449,  and  the  Introductory  Sketch,  p.  38. 
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without  that  of  the  Commons  (I  can  say  nothing  as  to  the  Lords), 
Edward  III.  and  even  Richard  II.  enacted  laws  to  bind  the  laity.'  ^ 
ih1*^iS-1J  ^^^  ^^^0  hundred  years  after  they  had  ceased  to  attend  Parliament,  the 
SufiSu*"*  clergy  retained  the  strictly  Parliamentary  function  of  taxing  them- 
selves in  Convocation.     But  from  the  reign  of  Henry  VIII.,  when  the 
Reformed  Church,  which  in  its  National  aspect  was  itself  the  creation 
of  Parh'ament,  was  placed  in  strict  subordination  to  the  State,-  the 
subsidies  granted  in  Convocation  were  henceforward  always  confirmed 
by  Act  of  Parliament.    At  length,  in  1664,  the  practice  of  ecclesiastical 
taxation  was  discontinued,  without  the  enactment  of  any  special  law, 
and  the  clergy,  being  henceforth  taxed  at  the  same  rate  and  in  the 
same  manner  with  the  laity,  assumed  and  have  ever  since  enjoyed  the 
right  of  voting  in  respect  of  their  ecclesiastical  freeholds,  in  the 
election  of  members  of  the  House  of  Commons.' 
not*now?^        Thus,  whilst  theoretically  the  political  constituents  of  the  nation  are 
separate       the  King,  and  the  three  estates  of  the  realm,  the  Lords,  the  CIerg>% 
rwdnu^     *  and  the  Commons,  practically  there  are  and  have  been  for  centuries 
but  two  estates,  the  Lords  and  Commons.    The  clergy  are  now  a 
separate  estate  only  by  a  political  and  legal  fiction.     In  fact  they  are 
amalgamated  with  the  two  continuing  estates,  and  are  represented  in 
the  Lords  by  the  Bishops,  in  the  Commons  by  the  members  of  that 
House,  who  are  elected  by  all  qualified  persons,  whether  clerical  or 
lay,  below  the  rank  of  peerage. 
Government      Ever  sincc  the  year  1295  (23rd  Edward  I.)  Parliaments  after  the 
iJ^rild     model  of  Simon  de  Montfort's  famous  assembly  have  been  regularly 
Co"[«?on*     summoned  in  continuous,  or  all  but  continuous,  succession.    The 
under  essential  basis  of  the  English  Constitution,  government   by  King, 

Edward  I.     Lords,  and  Commons,  may  thus  be  said  to  have  been  definitely  fixed 
And  the        in  thc  reign  of  the  great  Edward.^    To  the  same  period  we  must  also 

right  of 

*  Halbm,  Midd.  Ages,  iii.  137.  The  celebrated  statute  De  Hturetico  Com* 
hurendo,  2  Hen.  IV.  c.  15,  1401.  was  enacted  on  the  petition  of  the  clergy  alone, 
and  is  expressed  as  being  made  by  the  consent  of  the  Lords  but  without  mention 
of  the  Commons. 

*  By  25  Hen.  VHI.,  c.  19,  Convocation  was  forbidden  to  [enact  constitutions  or 
Canons]  without  the  King's  licence.— See  [Rev.  Statutes,  i.  416].  [On  Convocation 
generally,  see  Joyce,  England's  Sacred  Synods  :  Burrows.  Parliament  and  the  CA, 
of  Eng.:  Dixon,  Hist,  of  Church  of  England  :  and  on  the  Reformation  Settlement, 
uibdin's  Brewer's  Hefomuition  SettUment. — C]  [For  a  valuable  contribution  to  this 
question,  cf.  Gneist,  Hisi.  Engl.  Const.,  p.  396,  and  note. — Ed.] 

*  The  taxation  of  the  clergy  out  of  Convocation  was  termed  [by  Bp.  Gibson]  '  the 
greatest  alteration  in  the  constitution  ever  made  without  an  express  law.'  it  was 
settled  by  i  mere  verbal  agreement  between  Archbishop  Sheldon  and  the  Lord 
Chancellor  Clarendon. — See  Hallam,  Const.  Hist  iii.  940,  241. 

*  '  It  was  by  Edward  I.  that  the  bases  were  settled  upon  which  the  English 
constitution  rests.  With  marvellous  sagacity  he  comprehended  the  purport  of 
every  true  thought  which  was  floating  on  the  surface  of  the  age  in  which  he  lived. 
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assign  the  full  and  complete  acknowledgment  of  the  most  important —  arbitrnry 
because  the  practical  mainspring  of  every  other — power  of  Parliament,  surrendered. 
It  was  long  before  the  King  would  surrender  the  right  of  taking 
talliages  without  a  parliamentary  grant.*     In  order  to  carry  on  his  Events  lead- 
extensive  wars  he  was  in  constant  need  of  large  sums  of  money,  which  ^ComjirmaHa 
he  raised  by  arbitrary  exactions  from  all  classes  of  his  subjects,  lay  <^^"'^**'^"' 
and  clerical.     1  n  vain  did  the  clerg>'  endeavour  to  shelter  themselves  Exactions 
under  the  Bull  of  Doniface  VIII.,  CUricis  Uiicos  (24ih  of  Februar>',  /le!^-.* 
1296),  which  absolutely  forbade,  under  pain  of  excommunication,  the  ^Jj',^^/**""' 
payment  to  laymen  of  any  tax  whatever  on  the  revenues  of  the  1396. 
Church.    The  practical  outlawry  of  the  whole  clerical  body  (30th 
January,  1297),  and  the  temporary  confiscation  of  the  estates  of  the 
see  of  Canterbury  (12th  February,  1297),  compelled  the  clergy  to 
abandon  their   untenable   position,-  [and  to  yield  per  scy  or  per 
mediatores\. 

Whilst  the  clergy  were  exasperated  by  these  violent  proceedings,  Kxactions 
the  merchants  were  equally  r.ggrieved  by  the  heavy  impositions  placed  merchants 
on  the  export  of  their  wool  and  by  the  actual  seizure  of  the  greater  '»>'  *«"ure  ot 
part  of  it,  for  which  payment  was  nominally  given  by  tallies  upon  the  and  the 
Exchequer.     Large  quantities  of  provisions  were,  in  the  same  manner,  *  ™*^'<**^** 
exacted  from  the  men  of  each  county  for  the  King's  expedition  to 
Flanders,  and,  in   the  words  of  the  old  chronicler,  vtultae  fiebant 
oppressiones  in  popttio  terrae?    The  baronage  also  were  irritated  by  infractions 
the  King's  open  disregard  of  many  of  the  provisions  of  the  Great  charuu"* 
Charter  and  the  Charter  of  the  Forest,  both  of  which  he  persistently 
refused  to  confirm.     They  had,  moreover,  a  personal  grievance  in  the  Foreign 
King's  demand  of  foreign  service,  which  they  alleged  that  neither  they  ***^*'  *' 
nor  their  ancestors  had  ever  been  liable  to  perform.^     On  the  24th  of 

Perhaps  no  man.  excepting  Cromwell,  possessed  of  equal  capacity  for  government, 
ever  showed  less  inclination  to  exercise  arbitrary  rule.  He  knew  how  to  mould 
his  subjects  to  his  own  wise  will,  not  by  crushing  them  into  unwilling  obedience, 
but  by  inspiring  them  with  noble  thoughts.  When  he  first  reached  man's  estate  he 
found  his  countrymen  ready  to  rush  headlong  into  civil  war.  Wlien  he  died, 
he  left  England  free  as  ever,  but  welded  together  into  a  compact  and  har- 
monious body.  There  was  work  enough  left  for  future  generations  to  do.  but  their 
work  would  consist  merely  in  filling  in  the  details  of  the  outline  which  had  been 
drawn  once  for  all  by  a  steady  hand.' — Gardiner,  Hist.  £ng.  L  x6. 

^  [Dowell.  HUt,  of  Taxation,  i.  66,  gives  1333  as  the  date  of  the  last  attempt  at 
a  tallage.— C] 

■  Ann.  Trivet,  p.  353,  s,  a,  1297.  [•  The  clergy  of  the  two  provinces  refusing;  to 
be  jointly  assembled  as  an  Estate  of"  Parliament  continued  to  tax  themselves  in 
their  provincial  convocations  until  after  the  Restoration  of  Charles  II.';  Hnnnis 
Taylor.  Origin  of  Engl.  Const,  p.  481.  Cf.  Parliamentary  Originsil  Rights  of  the 
Lower  House  of  Convocation,  by  Bishop  Atterbury  (1702),  p.  7,  and  Alay,  Pari. 
Practice,  p.  637,  and  note  i. — Ed.] 

'  Walt,  de  Hemin^burgh,  ii.  X30.  /.  a.  1297. 

•  W.  Rishangcr,  Cbron.  175,  s,  a.  1297.     \Pttitionts  CommuNiititis.] 
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**97>  February  Edward  held  what  was  styled  a  *  Parliament,'  but  to  which 

only  the  lay  baronage,  without  any  clergy  or  representatives  of  the 
Commons,  was  summoned.  He  here  proposed  that  the  barons  should 
go  to  Gascony,  while  he  himself  proceeded  to  Flanders.  On  their 
refusal,*  he  threatened  to  takeaway  their  lands  and  give  them  to  those 
who  would  go.  This  led  to  a  personal  altercation  with  Roger  Bigod, 
Earl  of  Norfolk,  the  Marshal  of  England,^  which  ended  in  the 
breaking  up  of  the  assembly,  and  the  withdrawal  of  the  Marshal,  and 
of  Hohun,  Earl  of  Hereford,  the  Constable,  who,  supported  by  a  large 
number  of  the  magnates  and  a  force  of  1 500  cavalry,  stopped  the 
King's  officials  from  seizing  the  wool,  hides,  and  other  commodities 
on  their  estates,  and  resolutely  prepared  for  armed  resistance.' 

T/**  SS*  **^  ^'^  ^^  '  5^^  ^^  ^^^>%  Edward  issued  writs  to  the  bishops,  barons, 
and  Norfolk,  and  shcriAs  for  a  general  military  levy  of  all  the  landholders  of  the 
kingdom  whose  lands  were  oi £20  annual  value  and  upwards,  whether 
tenants  in  chief  or  hodin''  of  mesne  lords.  Thev  were  to  assemble  in 
London  on  the  /ih  of  July,  with  horses  and  arms,  ready  to  cross  the 
sea  under  the  King's  personal  command.^  On  the  7th  the  force  met ; 
the  Constable  and  Marshal,  when  called  upon  by  the  King,  refused  to 
perform  the  duties  of  their  offices,  in  taking  the  lists  of  the  army,  and 
at  their  own  request  were  superseded.  The  suiimons  of  the  whole 
force  of  the  kingdom  for  the  purpose  of  an  aggressive  foreign  war  was 
such  a  violent  straining  of  the  military  obligations,  alike  of  feudal 
tenants  and  national  militia,  that  the  two  Earls  might  well  have  based 
their  refusal  on  the  broad  ground  of  the  unconstitutionality,  if  not  of 

*  Cf.  the  refusal  of  foreign  service  by  St.  Huj^h  of  Lincoln  in  1198  [supra ^ 
p.  81),  and  by  the  barons  of  King  John  [supra,  p.  88). 

■  The  altercation  Is  graphically  described  by  Walter  de  Heming'burgh  (ii.  121) : 
'  Comes  etiam  Herefordcnsis  et  comes  marescallus  excusaverunt  se,  dicenies  quod 
officia  sua  quae  sibi  jure  haereditario  competebant  facerent  libenter,  eundo  cum 
ipso  rege.  Iterataque  prece  rogatus  est  comes  marescallus  ut  iret.  £t  ait.  "  Liben* 
ter  tecum  vadam,  O  rex,  pr.xecedendo  faciem  tuam  in  acie  prima,  sicut  mihi  com- 
petil  haereditario  jure."  Et  rex,  "  Et  etiam  sine  me  ibis  cum  aliis."  Atille,  "  Non 
tcneor,  nee  est  meae  vohmtatis,  O  rex,  sine  te  iter  arripere."  Et  iratus  rex  pro- 
rupit  in  haec  verba,  ut  dicitur,  "  Per  Deum.  comes,  aut  ibis  aul  pendebis."  Etillc, 
'*  Per  idem  juramentum,  O  rex,  nee  ibo  nee  pendebo."  '  [This  *  Parliamentum  ' 
was  held  at  Salisbury. — C] 

*  Walt,  de  Hemingburgh,  ii.  121-a. 

*  Pa'grave's  Pari.  Writs,  i.  281.  A  preliminary  writ  to  the  sheriffs  to  summon 
the  landholders,  but  w  ithout  specifying  the  intended  voyage  beyond  sea,  was  issued 
on  the  5th  of  May.  Edward  again  applies  the  maxim  '  quod  omnes  tangit '— per- 
pendentes  quod  istud  negocium  est  tarn  grande  et  ita  communitates  omnes  et  sin- 
gulos  de  dicto  regno  rostro  tpngit,  quod  in  hoc  nemini  deferri  potest.'  In  the 
writs  of  the  i5ih  thft  sheriffs  are  ordered  to  summon  [the]  archbishops,  bishops, 
abbots,  priors,  and  other  rcclesiastical  persons,  '  et  etiam  viduas  et  alias  mulieres 
qui  de  nobis  tenenl  in  capite  per  servicium  militare  vel  per  serjanciam  vel  de 
wardiis  in  manu  nostra  existentibus  quod  habeantad  nos  Londoniis  totura  servicium 
suum  debitum.' 
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the  illegality,  of  the  King's  proceedings.  They  chose,  however,  to 
base  their  refusal  on  what  looks  very  like  a  bit  of  special  pleading  as 
to  the  wording  of  the  summons.  Edward,  distrustful  apparently  of 
the  legality  of  his  position,  had  employed  the  words  affcctuose  re- 
quirimus  et  rogamus^  instead  of  the  usual  imperative  formula,  in  his 
summons  to  the  earls  and  barons,  and  the  Constable  and  Marshal 
professed  to  have  regarded  this  as  a  mere  informal  invitation,  and  not 
a  le^^al  summons.'  Their  answer  had  probably  been  deliberately 
determined  upon  as  most  appropriate  in  the  circumstances  ;  for  we 
know  from  Matthew  of  Westminster  that  the  Earls  and  Barons  had 
been  concerting  their  measures  in  what  he  terms  a  Parliament  of 
their  own  (parliament um  suum)  in  the  forest  of  Wyre  in  the  Welsh 
march.  In  dealing  with  a  man  of  Edward's  well-known  legal 
affinities,  they  might  have  thought  it  prudent  in  the  coming  contest  to 
cover  themselves  with  the  shield  of  technical  legality,  while  at  the 
same  time  accentuating  the  fact,  which  might  otherwise  have  been 
overlooked,  that  the  King  had  not  ventured  to  command  what  ihcy 
alleged,  and  he  himself  ultimately  admitted,  to  be  an  illegal  requisi- 
tion.- Hallam's  eulogium  upon  these  two  leaders  of  the  political 
party  which  forced  from  the  King  the  Confrmatio  Chartarum^  may 
require  some  qualification.  They  were  probably  actuated  quite  as 
much  by  personal  claims  as  by  motives  of  true  patriotism.  But  what- 
ever were  their  motives,  it  is  mainly  to  their  combined  courage  and 
prudence,  and  to  the  patriotic  exertions  of  Archbishop  Winchelsey, 
that  we  owe  the  addition  of  *  another  pillar  to  our  constitution  not  less 
important  than  the  Great  Charter  itself.*'  In  his  extremity,  Edward 
determined  to  appeal  to  the  people.  Having  made  friends  with  the 
Archbishop,  and  restored  the  confiscated  lands  of  the  see  of  Canter- 
bury, he  proceeded,  on  the  14th  of  July,  to  make  a  public  harangue,  Edward's 
standing  upon  a  wooden  stage  erected  in  front  of  the  great  hall  at  S^opk. 
Westminster,  and  accompanied  by  his  young  son  Edward  (afterwards 
Prince  of  Wales),  together  with  the  Archbishop  and  the  Earl  of 
Warwick.  With  visible  emotion  {irumpentibus  lacrymis  are  the 
words  of  the  chronicler)  he  humbly  asked  forgiveness  for  his  past  acts, 
admitting  that  he  had  not  governed  them  so  weU  and  peaceably  as 
became  a  King  ;  but  reminding  them  that  such  small  portions  of  their 
property  as  they  had  given  him,  or  as  his  servants  without  his  know- 

*  Matt.  Westm.  p.  430 ;  Stubbs.  Const.  Hist.  ii.  135. 

■  From  Bartholomew  de  Cotton  (Hist.  Ang.  p.  327)  we  learn  that  in  the  same 
year  *  concessit  dominus  rex  omnibus  qui  debebant  sibi  servitium,  et  omnibus  viginti 
libratas  terrae  habentibus,  rton  teneri  ire  secum  in  Flandriam^  nisi  ad  vadia  ct  fro 
stipends  is  dicti  regis.' 

>  Hallam,  Middle  Ages,  iil  3, 


] 
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ledge  had  extorted,  had  been  accepted  by  him  in  order  that  by  the 
expenditure  of  a  part  the  bulk  might  be  possessed  in  greater  quietude, 
and  that  he  might  be  enabled  to  overcome  the  injurious  attempts  of 
enemies  who  were  thirsting  for  English  blood.  '  Behold,'  he  added, 
'  I  am  going  to  expose  myself  to  danger  for  your  sakes  ;  I  pray  you, 
if  I  return,  receive  me  as  you  have  me  now,  and  I  will  restore  to  you 
all  that  has  been  taken.  But  if  I  return  not,  crown  my  son  as  your 
King.' » 

The  hearts  of  the  people  were  touched  by  this  politic  and  affecting 
address ;  and  with  uplifted  hands  they  promised  fealty  to  the  King. 
But  Edward  was  still  in  want  of  money  :  and  the  barons,  when  ap- 
pealed to,  insisted  on  the  various  grievances  of  the  nation,  and  de- 
manded the  confirmation  of  the  Charters.  By  promising  to  comply 
with  this  demand  the  King  uitimatciy,  after  many  of  the  barons 
had  departed,  induced  an  irregular  assembly  of  some  df  the  barons 
and  others  who  had  attended  the  military  summons,  to  make  an 
illejjal  grant  of  an  *ei:4hth  '  from  the  barons  and  knights  and  a  'fifth' 
from  the  towns.-  After  a  vain  effort  to  negotiate  with  the  absent 
Constable  and  Marshal,  Edward  gave  orders  (July  30)  for  the  collec- 
tion of  the  eighth  and  fifth,  and  again  directed  the  seizure  of  all  the 
wool  of  the  kingdom,  promising  to  pay  for  it  as  soon  as  he  was  able.' 
The  clergy,  who  were  still  hampered  by  the  prohibitions  of  the  Bull 
Ciericis  LaicoSy  expressed  (Aug.  10)  their  willingness  to  make  a  grant 
as  soon  as  they  could  obtain  the  Pope's  permission,  which  they  had 
good  hopes  of  getting.^  But  the  King,  impatient  at  the  delay,  directed 
the  seizure  of  a  third  of  their  temporal  goods.*  A  few  days  previously 
he  had  issued  a  manifesto  to  the  people  justifying  his  action  in  the 
dispute  with  the  two  Earls,  excusing  his  exactions  as  being  necessary 
for  the  defence  of  the  nation,  and  promising  to  set  all  things  right  on 
his  return."  .Shortly  afterwards,  while  the  King  was  at  Winchelsea 
preparing  to  embark,  messengers  arrived  from  the  Earls  and  presented 
to  him  what,  to  anticipate  the  language  of  a  later  age,  may  be  termed 
A  Grand  Re  ^  Grand  Remonstrance  in  the  name  of  the  'archbishops,  bishops, 
monstrance    abbots  and  priors,  earls  and  barons,  and  the  whole  community  of  the 

presented  to 

*  Matt.  Wcstm.  p.  430. 
«  Ibid, 

*  Rot.  Pari.  i.  239 ;  Barth.  Cotton,  Hist  Ang.  338. 

*  Barth.  Cotton,  Hist.  Ang.  327,  335. 

*  Palgravc's  Pari.  Writs,  i.  396.  All  articles  dedicated  to  spiritual  purposes  were 
excepted,  and  clerks  whose  benefices  were  under  5  marks  in  value  were  exempt. 
Lay  fees  of  the  clergy,  not  appurtenant  to  their  churches,  were  to  be  taxed  with 
those  of  the  laity  ;  but  they  might  be  quit  of  the  whole  by  payment  of  a  fifth  of  their 
goods  temporal  and  spiritual. 

*  Rymer,  i.  372  ;  Stubbs.  Const.  Hist,  it.  137. 
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land,'  setting  forth  the  evils  of  which  they  complained  and  demanding 
redress,     (i)  In  the  first  place,  they  said,  it  seems  to  the  whole  com-  J^^SjwV/* 
munity  of  the  land  that  the  summons  made  to  them  by  the  King's  fetierwu 
writ  was  not  sufficient,  because  it  did  not  mention  any  certain  place  to  ^commmni' 
which  they  were  to  go  ;  yet  it  was  on  the  place  that  the  nature  of  the  jj'"'j„  . 
outfit  and  requisite  amount  of  money  depended.     But  whether  they  burgh,  iL 
were  bound  to  serve  or  not,  it  was  commonly  said  that  their  lord  "'-"^l 
wishes  to  cross  the  sea  to  Flanders,  and  it  seems  to  them  that  there 
they  are  not  bound  to  perform  any  service  whatever  ;  for  neither  they 
nor  their  predecessors  or  ancestors  ever  served  in  that  land.     Even  if 
they  were  bound  to  serve  there  or  elsewhere,  yet  they  have  not  the 
necessary  means  ;   so  afflicted  are  they  by  divers  talliages,  aids,  and 
prises  (to  wit,  of  corn,  oats,  malt,  wool,  hides,  oxen,  kinc,  salt  meat), 
exacted  without  payment  of  a  single   penny  by  which   ihey  might 
sustain  themselves.     (2)  Further,  they  say  they  are  unable  to  grant  an 
aid,  because  of  their  poverty  arising  from  the  aforesaid  talliages  and 
prises ;    for  they  have  hardly  wherewithal  to  support  themselves,  et 
n,ulti  sunt  qui  tiullam  sustentationem  habettf,  nee  /c'rrns  s:/as  co/t^re  ^^'^*^^^s^'t 
possunt.    (3)  They  are  not  dealt  with  {tractantur)  according  to  the 
laws  and  customs  of  the  land  as  their  ancestors  were  wont  to  be  dealt 
with,  nor  have  they  the  liberties  which  they  were  wont  to  have,  but 
are  arbitrarily  refused  them :  for  they  were  wont  to  be  dealt  with  in 
accordance  with  Magna  Charta,  but  now  all  its  provisions  are  dis- 
regarded to  the  exceeding  damage  of  the  whole  people.    Wherefore 
they  beseech  their  lord  the  King  to  correct  these  things,  both  for  his 
own  honour  and  the  salvation  of  his  people.    (4)  Moreover,  the  Com- 
munity of  the  land  feels  itself  sorely  aggrieved  by  the  Assize  of  the 
Forest,  which  is  not  kept  as  formerly  ;  neither  is  the  Charter  of  the 
Forest  observed,  but  attachments  are  made  at  will,  beyond  the  juris- 
diction, contrary  to  custom.  (5)  The  tax  on  wool  is  too  heavy,  namely 
401.  on  each  sack,  and  of  broken  wool  7  marks  \y^£^  I3<r.  4//.]  per 
sack ;  for  the  wool  of  England  amounts  to  the  value  of  half  the  whole 
land,  and  the  tax  paid  on  it  to  a  fifth  part  of  the  value  of  the  whole 
land.    (6)  Lastly,  the  Community  wishing,  as  it  ought  to  wish,  honour 
and  safety  to  the  King,  considers  it  not  for  the  King's  good  that  he 
should  go  into  Flanders  unless  he  have  further  assurance  as  regards 
the  Flemings,  both  for  himself  and  his  people  :  and  further,  on  account 
of  Scotland,  which  is  already  beginning  to  rebel  now  that  he  is  going, 
and  will  assuredly  do  worse  when  they  know  that  he  has  crossed  the 
sea.     Nor  is  it  Scotland  only  that  has  to  be  considered  :  there  are 
other  lands  also  which  are  not  yet  duly  secured.^ 

>  RIshanger,  Cbron.  175-6.  [/.  a,  1297.  | 
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To  this  Renumstnuice  the  King  dedined  to  return  any  specific 
answer  without  the  advice  of  his  Council,  part  of  which  had  already 
sailed  for  Flanders  while  the  other  pirt  was  in  London.^  A  few  days 
afterwards  (Aug.  22),  he  himself  proceeded  to  Ghent,  leaving  his  son, 
Edward,  Prince  of  Wales,  as  Regent.  As  soon  as  the  King  had  de- 
parted, the  Earls  seized  the  opportunity  to  press  their  demands. 
Entering  the  Exchequer  they  peremptorily  forbade  the  Barons  there 
to  levy  the  aid,  the  grant  of  which  they  asserted  had  been  illegally 
obtained,  until  the  Charters  had  been  confirmed.  Supported  by  a 
large  military  following,  and  backed  up  by  the  citizens  of  London, 
they  were  masters  of  the  situation,  and  the  young  Prince  and  his 
c^H/^m^'  ^^*"*^*^  found  it  necessary  to  yield.  The  Confirmntio  Churtarum^ 
L/tartarmm,  which,  although  a  Statute,  is  drawn  up  in  the  form  of  a  charter,  was 
^Scuiti^  passed  on  the  loth  of  October,  1297,  in  a  Parliament  at  which  knights 
of  the  shire  attended  as  representatives  of  the  Commons,  as  well  as  the 
lay  and  clerical  baronage.  It  was  immediately  sent  over  to  King 
Edward  at  Ghent,  and  there  coniirmed  by  him  on  the  5th  of  Novem- 
ber following.^  The  former  grant  of  an  eighth  and  a  fifth  was  treated 
as  invalid,  and  a  fresh  grant  of  a  ninth  was  substituted.^  The  Con- 
stitutional opposition  had  now  been  completely  successful.  The 
Confirmatio  Chartanim  was  not  merely  a  re-issue  of  Magna  Charta 
and  the  Charter  of  the  Forest,  with  special  provisions  for  their  dis- 
tribution throughout  the  realm  and  annual  publication,  but  the 
enactment  of  a  series  of  new  provisions  intended  to  deprive  the  Crown 
in  the  future  of  its  assumed  right  of  arbitrary  taxation. 

By  the  5th  section  of  this  statute  the  King  expressly  renounced  as 
precedents  the  *  aids,  tasks,  and  prises '  before  taken.  The  next  sec- 
tion proceeds  : — 

*  vi.  Moreover  we  have  granted  for  us  and  our  heirs,  as  well  to  arch- 
bishops, bishops,  abbots,  priors,  and  other  folk  of  holy  Church,  as  also 

*  Riihanf^er,  Chron.  175-6.  [j.  a,  1297]. 

*  25  Exl.  I.  St.  I,  &  6. 

*  In  1398,  the  Earls  of  Hereford  and  Norfolk,  doubting:  the  King's  sincerity  or 
the  binding  force  of  his  confirmation  at  Ghent  of  his  son's  acts,  demanded  a  second 
formal  confirmation.  This  the  King  reluctantly  granted  on  the  8th  of  March, 
1299,  but  with  a  comprehensive  proviso,  as  to  the  forests,  saving  the  rights  of  the 
crown  ('  sal  vis  semper  juramento  nostro,  jure  coronae  nostrae,  et  rationibus  nostris 
atque  calumpniis  ac  omnium  aliorum  ').  The  openjv  expressed  discontent  of  the 
people  at  tnis  unlooked-for  reservation  induced  Edward  to  repeat  the  process 
sliortly  afterward:*  without  the  obnoxious  'salvo.'  The  charters  were  twice  again 
confirmed  by  Edward,  in  the  Articuli  Super  Cartas,  on  March  the  6th,  1300,  and 
finally  on  the  i4ih  of  February,  1301,  in  return  for  a  subsidy  of  a  '  fifteenth.*  Not- 
withstanding ihis,  Edward  secretly  sought  and  obtained,  in  130^,  from  Pope 
Clement  \'.  an  absolution  from  the  observance  of  the  Confirmation  ofthe  Charters  ; 
but  to  his  credit  be  it  said,  the  absolution,  except  as  to  the  Forest  Articles,  was 
never  acted  upon. 

*  Palgraves  Pari.  Writs,  i.  63. 


^^ 
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to  fiarls,  barons,  and  to  all  the  commonalty  of  the  land,  that  for  no 
business  from  henceforth  wtli  we  take  such  manner  ofaids^  tasks ^  nor 
prises^  but  by  the  common  consent  of  \alf\  the  realm^  and  for  the 
common  profit  thereof,  saving  the  ancient  aids  and  prises  due  and 
accustomed.' 

By  section  vii.  the  *  maltolte  of  wooIS)  that  is,  to  wit,  a  toll  of  forty 
shillings  for  every  sack  of  wool/  is  released,  and  the  King  grants 
'  that  we  shall  not  take  such  thing  nor  any  other'  without  the  common 
assent  and  good-will  of  the  commonalty  of  the  realm,  'saving  to  us 
and  our  heirs  the  custom  of  wools,  skins,  and  leather  granted  before 
by  the  commonalty  aforesaid.*  ^ 

The  saving  words  in  this  statute  would  appear  to  have  presen'ed  to 
the  King  the  ancient  custom  on  wool  (as  distinguished  from  the  *  evil 
toll'),  and  e\'en  the  legal  right  of  talliaging  the  towns  and  Royal 
demesne,  a  right  which  he  exercised  in  1304.-     But  although  not  for-  De  Taitagh 
mally  taken  away,  talliage  without  consent  of  Parliament  was  clearly  Z^lidf.'^* 
contrary  to  the  interpretation  of  this  statute  given  in  the  De  Tailui^io  [«a97-J 
non  Conccdendo.     This  document  is  now  admitted  not  to  have  been 
an  actual  statute,  but  we  are  at  least  justified  in  regarding  it  *  as  good 
evidence  of  a  principle  which,  from  the  time  of  the  Confirmation  of 
the  Charters,  has  been  universally  received.' '    The  exclusive  right  of 
Parliament  to  impose  taxation,  though  often  infringed  by  the  illegal 
exercise  of  prerogative,   became  from  this  time  an  a.xiom  of  the 
Constitution."* 

^  Statutes  of  the  Realm,  i.  124. 

'  See  the  king's  writ  in  Rot.  Pari.,  i.  266.  There  was  also  an  '  ancient  prise'  of 
wines  imported. — a  duty  of  two  tuns  from  every  vessel. 

'  Freeman,  Growth  of  English  Constitution,  [195]. 

The  '  Statutum  de  Talla^o  non  Concedendo  '  is  quoted  as  a  statute  in  the  pre* 
amble  of  the  Petition  of  Right,  and  thenceforth  acquired  the  authority  of  a  statute. 
In  1657  it  was  decided  to  be  a  statute  by  the  Judges  :  but  there  is  now  no  doubt 
that  originally  it  was  a  mere '  abstract,  imperfect  and  unauthoritative,  of  the  regent's 
act  of  confirmation  and  of  the  pardon  of  the  two  earls.' — See  Stubbs,  Select  Chart. 
487 ;  and  Hallam,  Midd.  Ages,  iii.  4,  n.    The  material  words  are : 

*  Nullum  tallagium  vel  auxilium  per  nos  vel  haeredes  nostros  de  cetero  in  regno 
nostro  imponatur  seu  levetur,  sine  voluntate  et|asscnsu  communi  archiepiscoporum. 
episcoporum  et  aliorum  praelatorum.  comitum,  baronum,  militum,  burgensium,  et 
alionim  hominum  in  regno  nostro.' 

[Dowell,  Hist,  of  Ttucation,  i.  66,  gives  the  following  account  of  the  last  attempt, 
made  by  Edward  III.  in  1333.  at  obtaining  tallage  without  consent  of  Parliament. 
*  On  obtaining  the  grant  of  a  fifteenth  and  a  tenth  from  Parliament,  Edward  recalled 
the  Commissions  for  tallage,  and  promised  in  future  not  to  cause  tallage  to  be 
asse»cd  in  any  other  manner  than  had  been  the  practice  in  the  time  of  his 
ancestors,  and  as  he  might  of  right.'  Tallage  now.  says  Dowell,  fell  into  dis- 
use.—C] 

*  ['  The  right  to  grant  taxes,  which  had  been  continuously  contended  for  since 
Magna  Charta  (12x5).  had,  at  length,  after  the  course  of  a  century,  been  won,  and 
won,  moreover,  upon  the  broad  basis  of  the  right  of  those  classes  who  actually  paid 
the  Sute  taxes.'— Gneist,  Hist.  Engl.  Const,  p.  364. —Ed.] 
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CHAPTER  VIII. 

GROWTH  OK  PARLIAMEKT. 

(1295— 1399.) 

33  EDWARD  I.  ;  EDWARD  II.  ;  EDWARD  III.  ;  RICHARD  II. 

•rhe  Na-  We  h.ive  seen  that  under  Edward  I.  the  Commune  Concilium  Rejpti^ 

rnem  rto-**  which  for  a  time,  after  the  Norman  Conquest,  had  been  absorbed  into 
back'aiT'"*   ^^^^  fcudal  Curia  Rc^is,  again  emerged  as  a  really  national  Parliament, 
active  con-    in  which  all  the  political  elements  of  the  nation  were  present  either  in 
iKaffSrsof  person  or  by  representation.     But  although  complete  in  its  rcpresen- 
thenaiion.     tative  character.  Parliament  had  yet,  as  a  whole,  to  make  good  its 
po'Acrs  ;  and  the  newly  admitted  Commons  to  vindicate  their  right  to 
an  equal,  and  ultimately  to  a  preponderating,  share  in  the  government 
of  the  countr)'.     The  King  was  at  all  times  in  theory  bound  to  act 
with  the  *"  counsel  and  consent '  of  the  great  Assembly  of  the  Natiop. 
But  by  the  overthrow  of  the  old  Feudal  party  under  Henry  II.,  ami 
the  break-up  of  the  new  National  combination  which,  until  the  death 
of  De   Montfort,  had  successfully   opposed  the  misgovemment  of 
Henry  III.,  the  King  had  in  reality  acquired  and  exercised,  through 
the  medium  of  his  Continual  or  Ordinary  Council,  a  power  little  less 
than  despotic.     In  the  growth  of  Parliament,  from  the  date  of  its  defi- 
nite establishment  under  Edward  L,  we  shall  trace  the  process  by 
which  the  National_Q)uncil  gradually  won  back  that  active  j:ontrol 
over  all  the  affairs  of  the  nation,  which  the  ancient  Witenagemot 
always,  and  even  the  feudal  Great  Councils  at  times,  had  undoubtedly 
exercised.* 

^  The  comprehensive  functions  of  the  Witan  have  already  been  discussed,  SMpra^ 
pp.  27-39.  Dr.  Freeman  (Nomi.  Conq.  iL  90)  cites  an  instance  of  a  debate  in  the 
Witenagemot  under  Edward  the  Confessor,  on  a  question  of  \^-ar  or  peace.  In 
1242.  Henry  III.  being  desirous,  at  the  request  of  his  mother  Isabella  and  her 
husband  the  Count  de  la  Marche,  of  resuming  the  H'ar  with  France,  submitted  the 
question  to  a  Great  Council  at  Westminster,  at  the  same  time  demanding  an  aid. 
A  g^at  debate  ensued,  of  which  a  detailed  account  is  given  in  Matthew  Paris. 
The  magnates  unanimously  determined  that  it  was  the  king's  duty  to  observe  the 
truce  then  subsisting  so  long  as  it  was  not  violated  by  the  French  king  ;  and  with 
respect  to  the  aid  asked  for  '  respondenint  eidem  domino  regi  praecise  quod  nullum 
ad  praesens  ei  facerent  auxilium.'  An  early  instance  of  control  by  the  national 
council  over  the  public  expenditure  had  occurred  a  few  years  previously  in  1237, 
when  the  thirtieth  granted  to  the  king  as  the  price  of  one  of  his  numerous  con- 
firmations of  the  Charter,  had  been  paid  into  the  bauds  of  four  of  the  barons  to 
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The  exact  date  of  the  division  of  Parliament  into  two  Houses  is  not  ParUament 
quite  clear,  but  it  was  completely  effected  before  the  mi^Ie  of  the  two  Houses, 
fourteenth  century.'     It  must  be  borne  in  mind  that  the  Commons 
consisted  of  two  elements,  the  knights  of  the  shire  and  the  burgesses.  Two  ei«. 
The  knights  belonged  socially  to  the  same  class  as  the  barons,  and  common^ 
had,  moreover,  originally  possessed  an  equal  right  with  them  to  attend  J[][*^![^^ 
in  person.     On  the  introduction  of  County  representation  the  knights  The  knights 
of  the  shire,  although  elected  not  merely  by  the  immediate  tenants  of  J^^',* '/^^ 
the  King,  but  by  all  the  freeholders  of  the  county,  naturally  continued  voted  with 
to  sit,  deliberate,  and  vole  with  the  greater  barons.*    But  the  reprc-  l^rt*ft?Si* 

the  bur- 
be  expended  at  iheir  discretion  '  for  the  benefit  of  the  king  and  kingdom.' — Malt.  gew«s. 
I^iris.  581.  582. 

[•  A  roriginc  des  I^tats  modcrnes.'  says  M.  Guizot,  '  ct  notamment  dc  I'Anglc- 
terrc.  on  etait  fort  loin  de  penser  que  le  corps  des  ciioycns  capablcs.  <iutt  la  nation 
politique,  etit  pour  tout  droit  cehii  dc  consoniir  aux  iinputs ;  qu'elle  fi^t  soumise 
d'ailleurs  d  une  autoritc  independante.  et  ne  diit  point  interv'cnir.  directemcnt  ou 
indirectenient.  dans  la  gcncmlile  des  affaires  de  I'Kiar.  (Juclles  que  fnsscnt  ces 
nlTaircs.  elles  ctaieni  les  siennes  ;  clles  son  occupait  louies  les  fois  que  leur  impor- 
tance appelait  naturellement  son  intervention.  L'histoirc  du  Wiiienagemot  Saxon, 
du  Magnum  Concilium  .Anglo- Normand  ct  de  toutcs  les  assomblces  nationales  des 
peuples  gemiains  dans  la  premiere  periodc  de  leur  existence,  en  fail  foi.  Ces 
assemblees  etaient  vmimeni  le  grand  Conseil  national  traiiant  el  dOcidant.  de  con- 
cert avec  ie  roi.  des  afiaires  de  la  nation.  Quand  le  systdme  representatif  a  fait 
touies  ses  grandes  conqudtes  el  pone  ses  fruits  essentiels,  on  en  est  revenu  Id ;  on 

s'est  trouvd  report^  au  point  de  depart Le  parlement  est  redevenu  le 

grand  conseil  national  oil  sont  d^batius  et  rdgltSs  lous  les  intdrCts  nationaux.' — 
HisL  du  Gouv.  Rep.  ii.  318. — Ed.] 

^  The  first  mention  in  the  Rolls  of  Parliament  of  a  separate  session  occurs  in 
133a  (Rot.  Pari.  ii.  66).  From  1339  the  division  may  be  regarded  as  permanent. 
In  1352  rhe  Chapter  House  of  Westminster  Abbey  was  the  Chamber  of  the  Com- 
mons. (RoL  Pari.  ii.  237 ;  Siubbs,  Const.  Hist.  iii.  429,  430.)  The  advanljiges 
of  the  '  Bi-cameral  system  '  as  a  guarantee  for  ordetly  and  permanent  government 
have  been  forcibly  stated  by  the  American  writers.  Kent,  Stonr,  and  Liebcr,  and 
by  Jeremy  Bentham  and  Bowyer  in  our  own  country.  A  brief  summary  of  them 
is  given  in  Sir  Edward  Creasy 's  Eng.  Const.  198.  but  it  should  be  noted  that  it 
was  only  the  aeeidental  circumstance  of  the  withdrawal  of  the  clergy  from  all  inter- 
ference in  secular  legislation  that  prevented  tis  from  having,  as  was  generally  the 
case  in  continental  constitutions,  tkree  houses  of  Nobles,  Clergy,  and  Commons. — 
{Sufra,  pp.  209.  2ZO.)  Stul^  (Const  Hist  ii,  189)  points  out  that  there  was  even 
at  one  time  a  possibility  that  the  lawyers  and  the  merchants  might  have  been 
grouped  in  separate  sub-estates.  [On  '  the  division  of  Parliament  into  two 
Houses,'  cf.  Gneist,  Hist.  Engl.  Const.  376,  seq,  ;  Hallam.  M.  A.  vol.  iii.  p.  38, 
and  for  a  careful  examination  into  this  question,  see  Hannis  Taylor,  Origin 
of  Engl.  Const  479 ;  and  L.  O.  Pike,  Const.  Hist,  of  Hotise  of  Lords,  pi  322. 
who  savs :  'Various  opinions  have  been  advanced  in  ^relation  to  the  time 
at  which  the  Lords  and  Commons  began  to  sit  in  two  separate  Houses.  ... 
It  is  difiicult  to  prove  when  a  permanent  physical  barrier  was  set  between  the  two 
Houses :  it  is  easy  to  show  that  the  two  assemblies  were  always  distinct. ' — 
Ed.] 

'  [The  late  Editor,  Mr.  Carmichael,  has  taken  exception  at  this  statement ;  it 
seems,  however,  likely  that  the  knights  of  the  shire  were  often  at  Parliament  in  a  two- 
fold capacity,  and  deliberated  ^isgettix  du  conseil  du  roi  and  actually  often  voted 
with  the  Ixirons.  Cf.  the  following  extract  from  Gneist,  Hist  Engl.  Const,  p.  379. 
note  : — '  In  6  Edward  III,  it  wa3  laid  down  that  the  clergy  deliberates  for  itself, 
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sentatives  of  boroughs,  belonging  to  a  lower  social  grade,  and  entering 
Parliament  in  virtue  of  a  ncwly.acqutred  right,  formed  from  the  first  a 
distinct  assembly,  deliberating  and  voting  apart.  Whether  they  sat 
in  a  separate  chamber,  or  at  the  bottom  of  Westminster  Hall,  while 
the  lords  and  knights  occupied  the  upper  end,  is  a  matter  of  little 
importance.  The  separation  of  the  burgesses  is  evident  from  the 
grants_of^ubsidies  which,  for  many  years  after  the  introduction  of  the 
Commons,  were  voted  in  different  proportions  by  (i)  the  earls,  barons, 
and  knights,  (2)  the  clergy,  and  (3)  the  citizens  and  burgesses.^  There 
is  reason  to  believe  that  the  knights,  even  while  still  voting  apart, 
ocqA&ionally  joined  with  the  burgesses  in  gctjtions.  In  the  8th  of 
Edward  n^Xi4^5) '  ^^  Commons  of  England  [in  another  part  of  the 
record  they  are  termed  Me  people']  complain  to  our  lord  the  King  and 
his  council  ; '  and  there  are  several  other  petitions  in  the  19th  of  the 
same  King,  from  the  body  of  the  Commons  in  Parliament  (voz  liges 
gcntz  .  .  .  pur  tote  la  Com[m]unc,  les  gentz  de  la  Com[m]une  de 
vostre  Roialme;.-  At  length,  in  1347,  ue  find  the  ComiDons,  without 
distinction,  granting  two-tifteenths  irom  the  cities,  boroughs,  ancient 
demesnes  of  the  Crown,  and  the  counties.  The  complete  fusion  of  the 
two  elements  of  the  Lower  House  into  one  assembly, — the  result  of  one 
of  those  unions  of  happy  accident  and  practical  wisdom,  to  which  the 
English  Constitution  owes  so  much — was  fraught  with  the  most  impor- 
tant consequences.  The  knights,  who  represented  the  landed  property 
of  the  country,  gave  to  the  House  of  Commons,  from  the  first, 
stability,  weight,  and  permanence,  and  obtained  for  it  a  respect  which 
the  citizens  and  burgesses  alone  could  not  have  commanded,  in  a 
country  so  permeated  with  feudal  ideas  as  England  then  was.    With- 

the  earls,  barons,  and  other  grants  for  themselves.  The  ordinances  which  had 
been  proposed  (for  the  maintenance  of  the  peace)  were  approved  by  the  King,  the 
prelates,  earls,  barons,  and  other ^ra«/«,  and  by  the  knights  zxid  gent»  du  ctmmun. 
But  thereupon  the  commons  and  the  clergy  are  dismissed  ;  the  prelates,  earls, 
barons  and  gottz  du  conseil  du  roi  remain  behind,  as  the  King  requires  their  advice 
on  important  matters  (Peers  Report,  i.  304).  In  the  following  Parliament,  6  Edw. 
III.,  the  prelates  deliberate  alone  ;  the  earls,  barons,  et  autresgrauniz9XoT»Qtak<\  the 
knights  of  the  shire  alone.  Then  the  money  grant  is  taken  ;  prelates,  earls,  barons 
et  autres grauntzvirxd  then  the  knights  of  the  shire  et  tote  la  coe'  (Rep.  App.  iv.  4x1). 
Cf.  also  Clifford.  Private  Bill  Legisl.  i.  275.— Ed.] 

'  In  X296,  the  barons  and  knights  and  the  clergy  gave  each  a  twelfth,  the  bur- 
gesses an  eighth  ;  in  1305,  the  bKirons  and  knights  and  the  clergy  gave  a  thirtieth, 
the  burgesses  a  twentieth  ;  in  1308,  the  barons  and  knights  gave  a  twentieth,  the 
clergy  and  the  burgesses  each  a  fifteenth.  In  the  6th  of  Edward  III.  (1333)  the  rates 
were  for  the  barons  and  knights  and  the  clergy  a  fifteenth,  for  the  burgesses  a  tenth  ; 
but  on  this  occasion  the  knights  and  burgesses  deliberated,  although  they  did  not 
vote,  in  common.  In  1345  the  knights  granted  two-fifteenths,  the  burgesses  one 
fifth,  while  the  lords  promised  to  follow  the  king  in  person  and  granted  nothing.-^ 
Pari.  Hist  i.  ao6  ;  Rot.  Pari.  ii.  66. 

■  Rot.  Pari.  i.  430. 
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out  the  knights  of  the  shire  the  burgesses  would  have  been  mere 
deputies  to  consent  to  taxation  and  advise  on  matters  of  trade ;  united 
with  them  on  equal  terms,  they  were  enabled  at  once  to  claim  a^oice 
in  the  government  of  the  nation,  and  to  defend  the  liberties  of  the 
people  against  both  King  and  nobles.*  The  commingling  of  the 
knights  and  burgesses  in  a  single  House  was  rendered  possible  by  the 
existence  in  the  English  Constitution  of  a  peculiarity  which  most 
prominently  and  honourably  distinguished  it  from  nearly  every  kin- 
dred Constitution  in  Europe, — the  absence  of  an  exclusive^noble 
caste.     In  most  of  the  Continental  States  the  nobles  formed  a  distinct  ^  noWHty, 

but  no  noble 

class,  distinguished,  by  privileges  inherent  in  their  blood,  from  ordi-  caste  in 
nary  freemen,  and  transmitting  their  privileges,  and  in  some  countries  *•"«*"»«• 
their  titles  also,  to  a//  their  descendants  in  perpetuity.  The  words 
'  nobleman '  and  '  gentleman '  were  strictly  synonymous  ;  the  Estate 
of  the  Nobles  (wherever  the  system  of  estates  obtained)  represented 
in  the  National  Assembly  not  only  the  high  nobility,  but  the  class 
who  in  England  formed  the  ^  landed  gentry,'  and  the  Commons,  the 
Tiers  Eiat^  consisted  almost  exclusively  of  citizens  and  burgesses. 
In  England,  on  the  contrary,  the  privileges  of  nobility  have  always, 
except  perhaps  in  the  days  of  the  ancient  EorlaSy  been  confined  to 
one  only  of  the  family  at  a  time,  the  actual  possessor  of  the  peerage. 
The  sons  of  peers  are  commgjiers,  and  on  a  perfect  equality,  as 
regards  legal  and  political  privileges,  with  the  humblest  citizen.  Even 
the  eldest  son,  the  heir  to  the  peerage,  though  he  may  bear  a  title  by 
courtesy,  is  still,  so  long  as  his  father  lives,  a  commoner  like  his 
younger  brothers.^  No  restraint  seems  ever  to  have  lain  upon  the 
free  intermarriage  of  all  ranks.'    The  highest j)ffices  of  the  State  were 

>  'C'est  Ulu'  remaiks  M.  Guizot,  'le  grand  fait  qui  a  decide  la  destince  politique 
de  rAngleterre.  A  eux  seuls,  les  deputes  des  bourgs  n'auniient  jamais  eu  assez 
d'iniponance.  asses  de  force  pour  former  une  Chambre  des  Communes  capable  de 
r^sistertant6tauroi,  tant6taux  hauts  barons,  et  deconquerir,  surlesaflaires  publiques, 
line  influence  toujourscroissante.  Mais  rahstocratie  ou  plut6t  la  nation  feodale  s'etant 
ooup^  en  deux,  et  la  nation  nouvelle  qui  se  formait  dans  les  villes  s'etant  fondue 
avec  les  franctenanciers  des  comt^,  de  la  sortit  une  Chambre  des  Communes  im- 
posante  et  ntossaire.  II  y  eut  un  grand  corps  de  nation  independant  et  du  roi  et 
des  grands  seigneurs.' — Hist,  du  Gouvern.  Rep.  ii.  276. 

*  *  As  the  Law  of  England  knows  no  classes  of  men  except  peers  and  commoners. 
it  follows  that  the  younger  children  of  the  King — the  eldesit  is  bom  Duke  of  Corn- 
wall—are,  in  strictness  of  speech,  commoners,  unless  they  are  personally  raised  to 
the  peerage.  I  am  not  aware  that  either  case  has  ever  arisen,  but  I  conceive  that 
there  is  nothing  to  hinder  a  King's  son.  not  being  a  peer,  from  voting  at  an 
election,  or  from  being  chosen  to  the  House  of  Commons,  and  I  conceive  that, 
if  he  committed  a  crime,  he  would  be  tried  by  a  jury.' — Freeman,  Growth  of  £ng. 
Const.  [93,  195]. 

*  *  It  was  regarded  as  no  disparagement  for  the  daughter  of  a  Duke,  nay,  of  a 
lOfal  Duke,  to  espouse  a  distinguished  commoner.  Thus  Sir  John  Howard 
manied  the  daughter  of  Thomas  Mowbray,  Duke  of  Norfolk,  Sir  Richard  Pole 
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Mtudicyof    ^^^^ys  legally  open  to  all  freemen.    All  ranks,  moreover,  have  at  all 
^jm1»^      times  borne  a  share  of  the  public  burthens  without  claiming  any  of 
those  unjusL.exemptions  from  taxation  which  the  Continental  noblesse 
habitually  enjoyed. 

Few  things  are  more  important  in  our  early  Constitution,  or  have 
exercised  a  more  potent  and  beneficial  influence  upon  the  political 
and  social  condition  of  the  people,  than  this  civi^ equality  of  all  ranks 
below  the  peerage.     Had  it  been  otherwise,  the  House  of  Commons 
could  scarcely  have  become  what  it  is  at  the  present  day.    'The 
knight  of  the  shire  was  the  connecting  link  between  the  baron  and  the 
shopkeeper.      On   the  same  benches  on  which  sat  the  goldsmiths, 
drapers,  and  grocers,  who  had  been  returned  to  Parliament  by  the 
commercial  towns,  sat  also  members  who,  in  any  other  country,  would 
have  been  called  noblemen,  hereditary  lords  of  manors,  entitled  to 
hold  courts  and  to  bear  coat   armour,  and  able  to  trace  back  an 
honourable  descent  through  many  generations.     Some  of  them  were 
younger  sons  and  brothers  of  great  lords.     Others  could  boast  even  of 
royal  blood.     At  length  an  eldest  son  of  the  Earl  of  Bedford,  called  in 
courtesy  by  the  second  title  of  his  father,  offered  himself  as  a  candi- 
date for  a  seat  in  the  House  of  Commons,'  and  his  example  %\'as 
followed  by  others.* '  In  this  way  the  House  of  Commons  has  at  length 
come  to  represent  not  any  single  order  in  the  State,  but,  with  the 
exception  of  the  actual  members  of  the  House  of  Lords,  the  whole 
nation  ;  and,  as  a  natural  consequence,  has  drawn  to  itself  *  the  pre- 
dominant authority  in  the  State.' ' 

married  the  Countess  of  Salisbur>',  daughter  of  George,  Duke  of  Clarence.  Good 
blood  was  indeed  held  in  high  respect ;  but  between  good  blood  and  the  privileges 
of  peerage,  there  was,  most  fortunately  for  our  country,  no  necessary  connexion. 
There  was  therefore  here  no  line  like  that  which  in  some  other  countries  divided  the 
patrician  from  the  plebeian.  Our  democracy  was,  from  an  early  period,  the  most 
aristocratic,  and  our  aristocracy  the  most  democratic  in  the  world.' — Macaulay, 
Hist.  £ng.  i.  30.  31.  An  earlier  instance  is  the  marriage  in  1296  of  Joan  of  Acre, 
daughter  of  Edward  I.  and  widow  of  Gilbert  de  Clare,  Earl  of  Gloucester,  {sup, 
p.  204.  n.  3)  to  Ralpli  de  Monthermer,  a  handsome  but  needy  knight  ('  quemdam 
militem,  elc^antem  forma,  sed  tenuem  substantia ').  The  anonymous  author  of 
the  'Opus  Chronicorum'  \Trokelonoe  et  Anon,  Chr,  et  Ann.,  Rolls  ed.  p.  a8] 
represents  her  as  defending  the  alliance  by  saying  :  *  Non  est  ignominiosum  neque 
probrosum  magno  Comiti,  et  potenti.  pauperculam  mulierem,  et  tenuem,  sibi 
legitimo  matrimonio  copulan: ;  sic  vice  versa,  nee  Comitissse  non  est  reprehensible 
nee  difficile,  juvenem  strenuum  promovere.'  *  Placuit  responsio  ejus, '  adds  the 
chronicler,  '  Domino  Regi,  et  sic  sopita  est  indignatio  ejus  et  optimatum.' 

'  '  It  was  decided  by  votes  of  Parliament,  both  in  the  reign  of  Henry  VIII.  and 
in  that  of  Elizabeth,  th.it  the  eldest  son  of  the  Earl  of  ^dford  was  entitled  to 
sit  in  the  House  of  Commons.' — Earl  Russell,  Eng.  Gov.  and  Const,  ix. 

*  Macaulay,  Hist.  Eng.  i.  38. 

'  May,  Const.  Hist.  ii.  83  :  see  also  Freeman,  Growth  of  Eng.  Const.  96. 

The  difference  between  the  House  of  Commons  as  representing  '  the  whole 
community  of  England '  and  the  House  of  Lords  as  representing  only  themselves, 
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But  the  growth  of  the  powers  of  the  Commons  has  been  very  £jjjjjjf*^ 
gradual.  At  first  the  bur]^ses  deferred  to  their  aristocratic  associates  ihcpowcn 
the  knights  of  the  shire,  and  these  naturally  followed  the  lead  of  the  ^^'Jjl^^ 
barons.  ^ 

Under  Edward  II.,  jealouj^of  the  successive  favourites,  Gaveston^^^^'jU'- 
and  the  Spencers,  threw  the  baronage  into  chronic  opposition  to  the 
King  ;  and  on  two  occasions,  in  I3j^  and  again  injjzi,  drove  ihcm 
inco  open  revolt.  The  ultimate  deposition  of  the  King  was  also  mainly 
the  work  of  the  Barons  acting  in  concert  with  the  Queen.  But  it  is 
noteworthy  that  in  all  these  proceedings  the  sanction  of.  Parliament 
was  always  regarded  as  necessary  to  legalise  them ;  and  the  Com- 
mons, while  acting  in  subservience  to  Ihe  Lords,  were  in  reality 
gradually  consolidating  their  own  power.  The  appointment  *  of  the 
*  Lords  Ordainers*  (twenty-one  in  number),  in  1310,  like  the  previous  J^,^*^' 
appointment  of  similar  committees  in  the  reigns  of  John  and 
Henry  III.,  and  of  the  subsequent  commissions  of  reform  under 
Richard  1 1.,  was  an  extraordinar>'  and  revolutionary  remedy  to  meet 
exceptional  circumstances.    At  the  time  when  kings  governed  as  well 

is  svongly  insisted  upon  by  the  writer  of  the  '  Modus  Tenendi  Parliamentum/ 
The  date  of  this  treatise  is'  uncertain,  but  it  '  is  found  in  manuscripts  of  the  X4th 
century,  and  is  shown  by  contemporary  writs  and  records  to  be  a  fairly  credible 
account  of  the  state  of  Parliament  under  Edward  II.'  (Siubbs,  Select  Chart. 
49a>503.)  Under  the  heading  '  De  Auxilio  Regis.'  the  writer  says,  'et  ideo  oportet 
quod  omnia  quae  aifirmari  vei  infirmari,  concedi  vel  negari.  vel  fieri  debent  per 
parliamentum.  per  conimunitatem  parliamenii  concedi  debent.  quae  est  ex  tribus 
gradibus  sive  generibtis  pariiamenii.  scilicet  ex  frocuratoribus  cleric  militibus 
comi/atMum,  civiSuset  burfeftsibus,  qui  repratstntant  totam  communitattm  Anglian, 
et  non  de  magnatibus,  quia  quilibtt  eorum  est  pro  sua  propria  persona  ad  parlia^ 
muntum  et  pro  nulla  alia,' — Mod.  Tenend.  Pari.  (ed.  Haidy)  [Sel.  Ch.  503 J. 

'  Bp.  Stubbs  (Const.  Hist.  ii.  337  [n.  a])  says  '  Hallam  was  mistaken  in  sup- 
posing  that  the  Commons  co-operated '  in  the  appointment  The  details  of  the 
election  of  the  Ordainers  as  given  in  Hemmgburgh.  li.  376.  and  the  [Vit.  £dw« 
Mon.  Mulmesb.  10 1.  contain,  indeed,  no  reference  to  the  Commons,  nor  are  the 
mentioned  in  the  King's  commission  for  the  election  as  it  appears  in  Rot.  Pari. 
(Append.)  i.  445,  and  Rymer,  ii.  Z05.  Writs  of  summons  to  the  '  Parliament ' 
which  exacted  this  temporary  supersession  of  the  Royal  authority  are  extant  ad- 
dressed  to  the  Barons,  but  not  to  the  Commons  (Pal^rave's  Pari.  Writs,  II.  i.  40, 
4z).  The  assembly  was  in  fact  a  Great  Council  attended  by  the  baronage  in  arms. 
Yet  in  Rot.  Pari.  i.  aSx  the  Commons  are  distinctly  stated  to  have  been  included  in 
the  Commission,  which  is  declared  to  have  been  granted  'de  nostre  fraunche 
▼ohmte  par  nox  lettres  overtes  as  Prelatz,  Countes.  et  Barons,  et  Comunes  de  dit 
Jioiaunu,  q'ils  puissent  eslire  certaines  persones  des  Prelatx,  Countes  et  Rirons  ; ' 
and  in  the  preamble  to  the  Ordinances,  the  Ordainers  themselves,  'elected  by 
virtue  of  the  said  Commission,'  recite  that  it  had  been  granted  by  the  King  '  as 
Prelats,  Countes  et  Barons,  et  as  autres  bones  gentz  de  son  Roiaume.'  (Rot.  Pari. 
i.  a8z. )  The  assertion  on  the  I^u-tiament  Roll  of  the  co-operation  of  the  Commons 
has,  under  the  circumstances,  a  peculiar  significance.  The  Constitutional  right  of 
the  Commons  to  participate,  on  the  principle  quod  omnes  tan^it,  is  tacitly  ad- 
mitted ;  and  the  value  attached  to  such  participation  by  the  Ordainers  is  indicated 
by  their  assumptioa  of  it,  whether  based  upon  fact  or  not. 


.-  —     ^-"T^I »»         ■»      »        I. 
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as  reigned  their  personal  character  was  of  the  utmost  importance. 
The  practical  effect  to  the  nation  was  much  the  same  whether  the 
King  was  wicked  or  only  weak.  When,  from  either  cause,  misgovem- 
ment  reached  a  certain  pitch  of  intensity,  an  attempt  appears  to  have 
been  made  to  reconcile  the  continuance  of  the  King  upon  his  throne 
with  the  enjoyment  of  good  government  by  the  people,  by  temporarily 
putting  into  commission,  as  it  were,  the  powers  of  the  Kingship.  In 
Edward  II.'s  case,  it  was  doubtless  the  personal  jealousy  of  the  barons 
against  Gaveston  and  the  King's  other  favourites,  quite  as  mucK  as 
a  desire  for  the  public  weal,  which  actuated  the  Ordainers.  Yet  most 
ArtieUt  0/  of  their  comprehensive  Articles  _pf  Reform,  by  which  remedies  were 
UjiaT*  provided  for  the  old  and  undoubted  grievances  of  the  nation,  were 
highlv^beneBcial ;  and  others,  which  trenched  on  the  prerogative  of 
the  Crown,  were  in  many  cases  but  anticipations  of  that  direccParlia- 
mentary  control  over  the  appointment "oT  the  King's  Ministers,  and 
the  action  of  the  Executive,  which  was  subsequently  attained  for  a 
time,  and  which  is  now  exercised  by  Parliament  indirectly.  Among 
the  Articles  of  this  nature  may  be  noted  :  (ix.)  That  the  King  should 
not  leave  the  kingdom,  or  levywar,  >vithout  th(e.consent  of  the  baron- 
age in  Parliament ;  and  in  the  case  of  his  absence  with  such  consent, 
a  guardian  of  the  realm  should  be  chosen  by  the  common^  assent  of 
the  baronage  in  Parliament ;  (xiv.)  That  the  Chancellor,  two  Chief 
Justices,  Treasurer,  and  other  great,  officers  of  the  Crown,  should  be 
chosen  by  the  counsel  and  assent  of  the  barons  in  Parliament ;  and 
(xxix.)  That  to  prevent  delay  in  the  administration  of  justice.  Parlia- 
ments should  be  holden  once  in  everjr  year,  or  twice  if  need  be,  and 
in  convenient  places.^ 
Constitu-  So  early  in  this  reign  as  133P,  the  Commons  manifested  a  knowledge 

of  a^sulsidy.  of  their  power  and  rights  by  granting  a  subsidy  *  uponjhis  condition 
Right  of  that  the  King  should  take  advice  and  grant  redress  upon  certain 
Commons  to  ^^icles,  in  which  their  grievances  were  set  forth."    Their  right-to 

^  Rot.  Pnrl.  i.  381.     The  Ordinances  were  annulled  by  sL  15  Edw.  II.  (1323), 
but  several  of  the  most  popular  were  re-issued  by  the  King  in  a  Ro)'al  Ordinance. 
Summary  0/  Ibid.  456. 

gritvanctsiH  %  These  Articles,  eleven  in  number,  present  a  concise  summary  of  the  grievances 
'309-  — arising  in  many  cases  from  distinct  violations  of  the  existing  law — by  which  the 

nation  had  been  more  or  less  oppressed  under  all  the  successors  of  Henry  of 
Anjou,  which  the  Lords  Ordainers  endeavoured  to  redress  in  13x1.  but  which 
continued  for  at  least  another  century  to  form  the  burthen  of  the  complaints  of  the 
Commons  in  Parliament.  (See  Hailam,  M.  A.  iii.  40.)  They  are  to  the  following 
effect : — '  Les  bones  gentz  du  roialme  qi  sont  cy  venux  au  Parlement,'  after  a 
general  prayer  for  the  observance  of  the  Great  Charter,  and  that  the  oppressions  of 
'  those  who  call  themselves  the  King's  ser\*ants '  may  be  restniined,  si>ecifically 
complain  :  i.  That  the  King's  purveyors  seise  great  quantities  of  com,  malt,  meat, 
and  other  provisions,  without  any  payment,  not  even  by  tallies,    a.  That  new 
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concur  in  legislation  was  affirmed  in  1222,  by  the  Act  which  repealed  {*'^*?jj" 
the  OrSfinances  made  by  the  Lords   Ordainers  in  the  Slh  year  of  ^' 

£dw.  II.i  It  was  declared  that '  the  matters  which  arc  to  be  estab- 
lished for  the  estate  of  our  lord  the  King  and  of  his  heirs,  and  for  the 
estate  of  the  realm  and  of  the  people,  shall  be  treated,  accorded,  and 
established  in.  Parliaments  by  our  lord  the  King,  and  by  the  assyit  of 
prelateSj^rls^and  barons,  and  the,(ommonaUy  of  the  realm,  accord- 
ing as  it  hath  been  heretofore  accustomed/  - 

Under  Edward  III.  the  Barons,  instead  of  opposing  the  King,  Edward  in. 
rallied  round  the  throne,  and  the  Commons,  ceasing  to  be  mere  ^'^~'-'^^ 
auxiliaries  of  the  Lords,  became  the  chief  asscrters  of  Constitutional 
rights  against  the  arbitrary  power  of  the  Crown.  They  did  not,  how- 
ever, so  much  curb  the  Royal  power  as  consolidate  their  own.  No 
reign,  perhaps,  is  so  replete  with  illegalities  as  [that  of]  Edward  111.; 
but  they  were  admitted  to  be  exceptions,  and  disowned  as  precedents, 
while  the  legal  rule  was  nrmlv  established. 

customs  are  exacted  on  wine,  cloth,  and  other  imports  whereby  the  price  to  the 
people  is  en'.ianced.  3.  That  the  current  coin  is  acjcpted  by  traders  at  only  half 
its  nominal  value,  notwithstanding  the  King's  proclamation  to  the  contrary. 
4.  5.  That  the  Steward  and  Marshal  illegally  enlarge  their  jurisdiction  beyotid 
measure,  to  the  oppression  and  impoverishment  of  the  people.  6.  That  the 
Commons  find  no  one  to  receive  petitions  in  Parliament,  as  in  the  time  of  the 
King's  father.  7.  Tliat  the  collectors  of  the  King's  dues  (pernours  de  prises)  nt 
fairs  and  in  cities  take  prises  of  commodities  in  excess  of  the  King's  needs,  and 
barter  away  the  surplus  for  their  own  advantage.  8.  That  men  are  delayed  in 
their  actions  at  law  by  writs  of  protection.  9.  That  felons  escape  punishment  by 
too  easily  procuring  charters  of  pardon  so  that  those  who  have  indicted  them  are 
afraid  to  stay  in  their  own  districts,  and  many  forbare,  on  this  account,  from  prose- 
cuting. 10.  That  the  constables  of  the  King's  castles  take  cognizance  of  common 
pleas.  II.  That  the  King's  escheators  oust  men  of  lands  held  in  capite  by  them 
and  their  ancestors  from  time  immemorial,  under  pretence  of  an  inquest  of  office, 
without  summoning  them  before  the  King's  Court.  Edward  accepted  all  the 
articles  unreservedly,  except  the  second,  which  had  reference  to  the  new  customs 
of  ar.  on  the  ton  of  wine,  ax.  on  the  piece  of  foreign  cloth,  and  ^.  on  the  pound 
aToir^u-pois  of  other  merchandise,  originally  conceded  to  Edward  I.  by  the  foreign 
merchants  in  1303.  As  to  this  the  King,  at  the  request  of  the  people,  granted  that 
the  '  little  custom '  should  be  taken  off  until  it  should  appear  whether  any  ad\-antage 
would  accrue  to  him  and  his  people  thereby,  and  afterwards  he  would  take  counsel 
thereon.  The  *  ancient  prises  and  customs  anciently  due  and  approved '  were  not 
to  be  affected.  In  1310  the  '  little  custom  '  was  again  imposed,  on  the  ground  that 
no  reduction  in  prices  had  followed  the  remission.  (ParL  Writs,  II.  ii.  30.)  In 
the  following  year  the  Ordainers  declared  it  illegal. 

^  [On  the  early  concurrence  of  the  Commons  in  legislation,  see  ClifTord.  Hist,  of 
Private  Bill  Legislation,  1885.  vol.  i.  p.  288.  Mr.  Clifford  says  that  '  When  the 
Commons  are  not  named  in  early  statutes,  their  assent  may  be  presumed  from  the 
iact  that  most  measures  originated  with  their  petitions.'  This  statement,  however, 
seems  a  little  too  broad,  as  it  would,  if  unqualified,  import  the  assent  of  the 
Commons  in  cases  where  we  know  that,  as  a  matter  of  fact,  it  was  not  given,  «./., 
De  Haretieo  Comburendo.  But  it  may  be  taken  as  generally  true,  where  there  are 
not  rebutting  circumstances. — CJ 

'  Sututes  of  the  Realm,  15  Efdw.  II.,  i.  189.  [Lords'  Report,  i.,  38a.  L.  O. 
Pike,  Hist.  H.  of  Lds.  p.  318.— Ed.] 

C.H.  O 
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Rcgoiarity  The  regularity  with  which  Parliament  was  assembled  by  Edward  III. 
or^!rur'  confirme^.jlx&  power  of  the  Commons,  by  affording  them  an  oppor- 
"**"**  tunity  for  its  frequent  exercise.    To  defray  the  enormous  expenses  of 

his  wars,  the  King  was  perpetually  compelled  to  solicit  the  aid  of  his 
people,  and  during  the  fifty  years  of  his  reign,  forty-eight  sessions  of 
Parliament  are  recorded. 
Annual  It  was,  moreover,  twice  declared  by  statute  (as  it  had  been  pre* 

'**"*  viously  directed  by  the  Lords  Ordainers  in  131 1),  that  Parliament 
should  be  held  annually — by  which  appears  to  have  been  meant,  not 
that  there  should  be  annual  sessions  of  the  same  Parliament,  but  a 
ncwlyjjlccted  Parliament  every  year*  Thus,  in  1330,  it  was  enacted  : 
*  A  Parliament  shall  be  holdcn  every  year  once,  and  more  often  if  need 
be  ;  *  and  again  in  13(52  :  *  For  redress  of  divers  mischiefs  and  grie- 
vances which  daily  happen  a  Pariiament  shall  be  holdcn  every  year, 
as  another  time  was  ordained  by  statute.' ' 
The  Dunnj;  the  lon^  rcijjn  of  Edward  III.,'  the  Commons  succeeded  in 

iiaabiish*      firmly  establishing  as  essential  principles  of  our  government  three 
^H*htr"^^    great  rights  :— 

[/.  Edw,  I.  That  all  taxation  without  the  cqnsent  of  Parliament  is  illegal. 

///.J :  2.  The  necessity  for  the  concurrence  of  both  Houses  in  legislation. 

3.  The  right_of  the  Commons  to  inquire  into  and  amend  the  abuses 
of  the  administration. 

Growing  out  of  these  main  rights,  two  derivative  rights  were  also 
exercised  by  the  Commons  for  the  first  time^T^a)  The  right  to  examine 
public  accounts  and  appropriate  .the  supplies,  which  was  involved  in 
Nos.  I  and  3 ;  and  {b)  The  right  to  impeach  the  King's  ministers  for 
misconduct,  which  was  a  corollary  to  No.  3. 
(yYTttxatioH  I.  Ever  since  the  enactment  of  the  Confirmatio  Chartamm^  the 
^nuiugUi'  illegality  of  levying  aids  or  imposing  talliages  by  theTole  authority  of 
the  King,  had  been  an  admitted  principle  of  the  Constitution.  But 
both  Edward  I.  and  his  son  still  continued  occasionally  to  raise 
money  in  defiance  of  this  statute,  and  Edward  IJJLconstantly  levied 
arbitrary  imposts  of  every  kind.     The  Commons,  however,  by  their 

1  See  StubbSf  Const.  Hist.  iii.  380. 

■  4  Edw.  HI.  c.  14  ;  36  Edw.  HI.  st,  i,  c.  10.  (Stat,  of  the  Realm,  i.  265,  374.) 
In  the  year  1328,  no  less  than  four  Parliaments  were  held  ;  three  in  1340  ;  and  two 
in  one  year  were  not  infrequent  towards  the  end  of  Edward  I II. 's reign  and  during 
the  early  years  of  his  successor.    Stubbs,  Const.  Hist.  ii.  613. 

»  In  the  last  year  of  Edward's  reign,  1377.  the  Rolls  of  Fariiament  contain  the 
firft  mention  of  a  Speaker  of  the  House  of  Commons,  expressly  named  as  such, 
'  Monsieur  Thomas  de  Hungerford.  Chivaler,  qiavoit  Us  paroUs  pur  les  Communes 
d'Englcterre  en  cest  Parlement.'  (Rot.  Pari.  ii.  374).  Peter  de  Li  Mare,  who  was 
elected  Speaker  in  Richard  II. 's  first  Parliament,  had  acted  in  that  capacity,  but 
without  the  name,  in  the  Good  Parliament  of  1376. 
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continual  ^remonstrances,  their  conditionalgrants,  and  their  liberal 
subsidies,  whenever  the  King  applied  to  tKem  for  aid,  succeeded  at 
length  in  establishing  '  the  fics^tice  of  what  was  before  the  laWy  the 
right  of  the  people  to  tax  themselves.'  * 

In  1332  (6  Edward  III.)»  ^  rebellion  having  broken  out  in  Ireland, 
the  King  assigned  certain  commissioners  to  talliagc  the  cities,  towns, 
and  Royal  demesnes  throughout  England  ;  but  finding  it  still  neces- 
sar>'  to  apply  to  Parliament  he  revoked  these  commissions,  at  the 
request  of  the  prelates,  earls,  barons,  and  knights  of  the  shire,  and  in 
consideration  of  the  grant  by  the  Lords  and  Commons  of  a  subsidy, 
promised  that  in  time  to  come  he  would  not  set  such  talliage,  except 
as  it  had  been  done  in  the  time  of  his  ancestors,  and  as  he  might 
reasonably  do.- 

In  1339  (13  Edward  III.),  the  prelates,  earls  and  barons  made  a 
grant  of  on§^enth  of  their  corn,  fleece,  and  Iambs,  but  only  on  the 
assurance  of '  some  graces  to  the  great  and  small  of  the  kingdom,'  and 
with  a  stipulation  that  the  *  maltolt,'  or  illegaLcustom  on  wool,  should 
be  abolished,  and  their  present  grant  not  drawn  into  .precedent.  The 
Commons  professed  themselves  most  willing  to  grant  a  subsidy,  but 
unable  to  do  so  without  first  consulting  their  constituents,  for  which 
purpose  they  desired  that  another  Parliament  migHt  be  summoned. 
And  they  prayed  that  the  sheriffs  be  directed  that  no  knight  of  the 
shire  be  returned  to  the  next  Parliament  who  is  himself  a  sheriff  or 
other  ofiRcial.  They  complained  of  the  increased  imposition  on  wool 
and  lead,  and  boldly  asserted  that  '  inasmuch  as  it  is  enhanced  with- 
out assent  of  the  Commons,  or  of  the  Lords,  as  we  understand,'  *any 
one  of  the  Commons  may  refij^e  it  (le  puisse  arester)  without  being 
troubled  on  that  account  (saunz  estre  chalangee).' ' 

Four  years  later,  in  1343  (17  Edward  III.},  the  King  being  much 
pressed  for  money,  assembled  with  the  CQpcurrence  of  the  Lords,  a 
counciLflf-znerchants,  and  procured  from  them,  without  the  assent  of 
the  Commons,  a  grant  of  forty  shillings  on  every  sack  of  vcool  that 
should  be  exported.  It  seems  to  have  been  contended  that  this  duty 
did  not  fall  upon  the  people,  but  upon  the  foreign  purchaser ;  but  the 
Commons  in  their  remonstrance,  showed  that  they  possessed  some 
rudimentary  knowledge  of  the  principles  of  political  economy,  alleging 
that  the  tax  actually  fell  on  the  seller,  the  foreign  merchants  refusing 
to  give  the  accustomed  price  on  account  of  the  additional  duty."* 

'  Lingard.  Hist.  Eng.  iv.  lay. 
■  Rot.  Pari.  ii.  66. 

*  Rot.  Pari.  ii.  X04.  X05  ;  and  see  Hallam,  Middle  Ages,  iii.  44. 

*  '  Voillez  s'il  Vous  plest  aver  regard,  que  tut  est  en  ch.irge  et  a  meschief  de  voz 
Communes.     Par  qoi  eel  meschief,  si  Vous  plest,  ne  voillez  soeArir,   mes  soil 

Q  2 


I 


228  Growth  of  Parliament  [Cm. 

In  1346  (20  Edward  III.)  Parliament  prayed  the  King  that  this 
forty  shitltYigs  on  the  sack  of  wool  might  be  taken  off ;  but  it  was 
answered  that  the  prelates  and  other  magnates  [grantz],  seeing  the 
necessity  of  the  King,  had  assented,  with  the  accord  of  the  merchants, 
that  he  should  have  the  said  subsidy  of  wool  for  the  prosecution  of 
the  war ;  and  that  as  it  had  been  pledged  to  his  creditors  it  must  con- 
tinue ;  whereupon  the  Commons  gave  way.*  In  1363,  however,  upon 
the  petitioQ  of  the  Coipmons,  [no]  grants^f  subsidies  upon  ^ool  were 
[to  be]  made  by  merchants  without  the  consent  of  Parliament.- 

In  I3j^(22  Edward  III.)*  the  Commons  made  a  conditionaLjprant 
and  required  the  conditions — ^the  most  important  being  that  the  King 
should  thenceforth  levy  no  'jmposition.  tallage,  or  charge  by  way  of 
loan  or  in  any  other  manner,  without  the  grant.^nd.jxsscnt  of  the 
Commons  in  Parliament ' — to  be  entered  on  the  roll  *  as  a  matter  of 
record,  whereby  they  may  have  remedy  if  anything  should  be 
attempted  to  the  contrary  in  time  to  come.''  In  thes^  conditional 
grants  originated  the  doctrine  and  practice  that  *  supply  should  depend 
upon  redress  of  grievances.' 

But  while  conceding  the  technical  illegality  of  the  proceeding, 
Edward  seems  always  to  have  claimed  a  kind  of  moralj^ight  to  impose 
charges  upon  his  subjects  in  cases  of  great  jiecessity,  and  for  the 
defence  of  the  kingdom.  This  was  asserted  even  in  his  lastj^arlia- 
ment,  in  ijJ27  ;*  and  long  previously,  in  1339,  with  reference  to  the 
heavy  impositions  laid  on  the  people  on  the  occasion  of  the  war  with 
.ScjUland,  the  King  had  urged  the  same  plea  in  a  letter  to  the  Arch- 
bishop of  Canterbury  :  *  That  whereas  the  people  were  burdened  with 
divers  charges,  tallages,  and  impositions,  which  he  could  not  mention  but 
with  much  grief,  yet  being  enforced  by  inevitable  necessity,  could  not 
as  yet  ease  the  people  of  them,  he  required  the  archbishop  to  exhort 
the  people  patiently  and  humbly  to  bear  the  burden  for  a  while,  and 
to  excuse  him  towards  the  people,  hoping  he  should  ere  long  recom- 
pense his  said  people  and  give  them  comfort  in  due  time.'  ^ 
Appropria-        The  first  unequivocal  instance  of  appropriation  of  supplies  occurred 

tion  of 

supplier 

h3S3l-  amendez  a  cest  Parlement :  qar  ce  est  encontre  reson  que  la  Commune  de  lour  biens 

soient  par  marchandz  charges.'     Rot.  Pari.  ii.  140. 

*  Ibid.  jp.  161. 

■  Rot.  Pari.,  ii.  271. 

■  Ibid.  p.  200. 

*  '  £t  quant  a  ce  que  charge  ne  fuisse  mys  sur  le  people  sanz  commune  Assent ; 
le  Roi  nest  mye  en  volontee  de  le  faire,  sanz  grande  necessite,  et  pur  la  defense, 
du  Roialme.  et  la  ou  il  le  purra  faire  par  reson.'     Rot.  Pari.  ii.  366. 

*  See  Broom.  Const.  Law,  371.  [Denman's  ed.,  1885,  p.  269  ;  in  Mr.  Hakewill's 
argument,  Bates's  case. — C] 
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^^  ^539  when  a  subsidy  on  wool  was  granted,  to  be  applied  splely  for 
the  ■pt!rjR)se&-of  the  war.' 

In  I  j4o  a  Parliamcntar^JTommittee  was  appointed  to  examine  into  Audit  of 
the  accounts  of  the  collectors  of  the  last  subsidy  ;  and  in  the  following  accounts, 
year  it  was  enacted,  at  the  request  of  the  Cominons,  that  commis- 
sioners should  be  assigned  for  a  similar  purpose.-  Inquiry  into  the 
accounts  of  the  collectors  was  the  first^stcp  towards  examining  into 
the  application  of  the  money  by  the  King's  Ministers  ;  but  that  some 
investigtition  of  fiscal  matters  was  absolutely  necessary  at  this  time,  if 
only  for  the  purpose  of  obtaining  statistics,  is  evidenced  by  the  ludi- 
crous miscalculation  made  by  the  Parliament  in  1371  (45  Edward  III.)i 
as  to  the  number  of  parishes  in  England.  A  subsidy  was  granted  of 
;£^5o,ooo,  to  be  collected  by  an  assessment  of  22s.  3^/.  upon  every 
parish,  the  number  of  parishes  being  assumed  to  be  45,000.  After  the 
Parliament  had  been  dismissed,  it  was  discovered  that  the  number  of 
parishes  was  not  much  more  than  S,6oo,  and  that  the  sum  raised 
would  not  exceed  /io,ocxd.  To  repair  the  error  the  Kin^j  summoned  a 
Great  Council,  at  Winchester,  consisting  of  one  selected  member  out 
of  the  two  who  had  sat  in  the  last  Parliament  for  each  county,  city, 
and  borough.  He  excused  himself  for  not  summoning  a  full  Parlia- 
ment on  the  ground  of  relieving  his  people  from  the  additional 
expense;'  and  the  facts  of  the  case  having  been  laid  before  the 
assembly  they  increased  the  parochial  assessment,  of  their  own  autho- 
rity, to  ii6j.^  No  complaint  appears  to  have  been  made  of  this  irregu- 
larity, by  which  the  main  intention  of  Parliament  was  carried  into 
efiect.     In  the  following  year  (1372)  there  occurred  a  more  serious 

'  Rot.  Pari.  ii.  252. 

•  Rot.  Pari.  ii.  130. 

'  Both  knights  of  the  shire  and  burgesses  were  from  the  earliest  time  entitled  to  payment  i0 
receive  wages,  or  more  accurately,  payment  for  expenses,  from  their  constituents,  knights  0/ 
The  amount  was  fixed  under  Edward  II.,  by  the  writs  de  levandis  expensis,  at  4/.  thtshireand 
a  day  for  a  knight  and  sj.  for  a  burgess.    These  writs,  which  were  issued,  after  ^**rgesKs. 
the  dissolution  of  Parliament,  at  the  request  of  the  members  who  had  served,  may 
be  regularly  traced  to  the  end  of  Henry  VIIL's  reign  (Prynne's  Fourth  Register, 
p.  495).     After  that  tinte  payments  still  continued  to  be  made  voluntarily  by  some 
l>oroughs  to  their  represeniaiives.    Andrew  Marvell,  the  witty  member  for  Hull  in 
the  reign  of  Charles  II.,  has  been  erroneously  reputed  the  last  recipient  of  a  salary. 
But  in  1681.  three  years  after  Marvell's  death.  Thomas  King,  Esq.,  who  had  btn:n 
member  for  Han;v'ich.  obuiined  from  the  Lord  Chancellor,  after  notice  to  the 
corporation  of  Harwich,  a  writ  de  expensis  buroensium.  levandis.     In  1830,  a 
projx>saI  to  restore  the  practice  of  paying  wages  to  memlsers  was  included  by  Lord 
Blandford  in  a  Reform  Bill  which  he  subniiited  to  the  House  of  Commons  (Han- 
sard, Deb.  and  Scr.  -xxii.  678).     The  late  Lord  Chancellor  Campbell,  in  his  life  of 
Lord  Chancellor  Nottingham,  after  ciiini^  the  ca:ic  of  Thomas  King,  gave  it  as 
his  opinion  thai  the  writ  might  siill  be  claimed,  and  that  10  new  law  is  required 
for  those  who  desire  to  resume  the  ancient  praciico. 

•  Rot.  Pari.  ii.  304. 
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disregard  of  Constitutional  formalities,  tending  to  destroy  the  unity  of 
the  House  of  Commons  by  reviving  the  former^  yparation  of  the 
borough  from  the  county  members.  After  the  petitions  of  the  Com- 
mons had  been  answered,  the  knights  were  dismissed  ;  but  the  bur- 
gesses were  convened  before  the  Prince  of  Wales  and  the  prelates  and 
barons  '  in  a  chamber  near  the  White  Chamber/  and  induced,  as  a 
return  for  the  continual  safe  convoy  of  merchant  shipping,  to  renew 
for  a  year  a  subsidy  formerly  granted  upon  imports.^  "^^ 

11.  The  right  of  the  Commons  to  concur  in  legislation  'according 
as  it  hath  been  heretofore  accustomed,'  had  been  solemnly  affirmed  by 
Parliament.in  the  i ^th  of  Edward  II.  (1^2),  and  is  moreover  proved 
by  the  form  of  the  enacting^  words  of  statutes,  both  prior  and  subse- 
quent to  that  date.  From  the  year  1318  down  to  the  accession  of 
Edward  III.  the  form  invariably  runs  : — *  by  the  assent  of  the  prelates, 
earls,  barons,  and  the  commonalty  of  the  realm.'  Under  Edward  III. 
this  form  alternates  with  another,  in  which  the  share  of  the  Commons 
is  expressed  as  that  of  petitioners, — *at  the  request  of  the. Commons 
and  by  the  assent  of  the  prelates,  earls,  and  barons.*  This  was  owing 
to  the  fact  that  at  this  time  statutes  were  almost  always  founded  upon 
the  petitions  of  the  Commons,  which  expounded  grievances  and 
prayed  for  specific  remedies.-  In  1340  (14  Edward  III.)  a  joint 
Committee  of  both  Houses,  consisting  or  the  Archbishop  of  Canter- 
bury and  a  certain  number  of  bishops  and  barons  (with  whom  were 
associated  several  of  the  Justices),  and  twelve  knights  and  six  bur- 
gesses, was  appointed  to  convert  such  petitions  and  answers  as  were 
fit  to  be  perpetual  into_  statutes.'  Matters  of  a  temporary  nature  were 
usually  regulated  by  Ordinances,  which  differed  little  from  Statutes, 
except  in  their  less  solemn  and  less  permanent  character,  and  in  the 

'  Rot.  Pari.  ii.  p.  310  ;  and  see  Hallam.  Middle  Ages,  lit.  47. 

'  Sometimes  the  Commons  merely  prayed  for  a  declaration  of  the  existing  law. 
in  which  case  their  assent  to  the  declaration  in  answer  was  usually  assumed  without 
being  positively  given.  This  was  the  case  with  the  great  Statute  of  Treasons  (ac 
Edw.  III.  St.  5.  c.  2).  The  petition  upon  which  this  Act  is  founded  simply  prayed 
that  '  whereas  the  king's  Justices  in  different  counties  adjudge  persons  indicted 
before  them  to  be  traitors  for  sundry  matters  not  known  by  the  Commons  to  be 
treason,  it  would  please  the  King  by  his  council,  and  by  the  great  and  wise  men  of 
the  land,  to  declare  what  are  treasons  in  this  present  Parliament.'  The  king's 
answer  to  this  petition,  entitled  'A  Declaration  which  Offences  shall  be  adjudged 
Treason,'  constitutes  the  existing  statute.  It  was  a  matter  of  the  greatest 
Constitutional  importance  that  the  law  of  Treason  should  be  fixed  and  invariable. 
In  subsequent  reigns  the  law  of  Treason  was  frequently  extended  to  offences  not 
mentioned  in  this  statute  of  Edward  III.  :  but  it  was  always  a  popular  measure  to 
reduce  the  crime  to  the  limits  of  tht*  ancient  statute,  which,  with  some  modifica- 
tions, remains  at  the  present  day  the  law  on  the  subject.  [Cf.  L.  Pike,  Const. 
Hist,  of  House  of  Lords,  pp.  318,  se^. — Ed.] 

*  Rot.  Purl.  ii.  1x3. 
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fact  that  they  were  usually  made,  not  in  Parliament,  but  in  a  Great 
Council    The  Great  Councils,  however,  sometimes  contained  all  the 
elements  of  a  Parliament ;  the  only  difference  being  that  the  sum- 
monses were  not  in  Parliamentary  form.    But  in  ordinary  cases  the 
Lords  and  the  King's  Council  were  the  only  members.     Notwith- 
standing the  tendency  of  Ordinances  to  impair  the  legislative  power  of 
the  Lower  House,  the  dislike  of  the  Commons  for  innovations  in  the 
statute  law  made  them  partial  to  the  former  species  of  legislation. 
Thus,  in  1363(37  Edward  III.)»when  it  was  proposed  to  enact  the 
first  sumpiOSry  laws,  the  Lords  and  Commons  were  asked, '  inasmuch 
as  the  matter  agreed  upon  in  Parliament  was  novel  and  unheard  of 
before,'  whether  they  would  prefer  an  Ordinance  or  a  Statute.    They 
decided  to  proceed  *  by  way  of  ordnance  and  not  by  statute,  in  order 
that,  if  anything  should  need  amendment,  it  might  be  amended  at  the 
next  Parliament.'  *    The  important  *  Ordinances  of  the JStaple,'  which,  ^'"^f^'"' 
among  other  things,  prohibited  English  merchants  from  exporting 
wool  under  pain  of  death,  were  promulgated  in  a  GreaxjCouncil  held 
in  I3;3  (27  Edward  III./,  at  which  one  knight  from  each  shire,  and 
certain^itizens  and  burgesses  attended.     The  introduction  of  a  new 
capital  offence  was  clearly  a  matter  which  required  the  sanction  of  a 
regularly  constituted  Parliament.  Conscious  of  the  danger  of  departing 
from  the  legal  form  of  the  Constitution,  the  Commons  pre:>ent  at  the 
Great  Council  prayed  '  that  the  said^ articles  might  be  recited  at  the 
nextj^arliament  and  entered  upon  the  Parliament joll,  for  this  cause 
that  ordinances  and  agreements  made  in  Council  are  not  of  record,  21s 
if  they  had  been  made  in  a  general  Parliament.'    In  the  next  Par- 
liament the  Ordinances  were  expressly  confirmed  '  to  be  holden  for  a 
statute  to  endure  always,'  and  it  was  enacted  at  the  same  time,  that 
no  alteration  or  addition  should  be  made  in  future  without  the  assent 
of  Parliament.' 

III.  On  two  occasions    during    the    reign  of  Edward   III.,  the  (Hi )  j?vA/ 
Commons  injerfered  with  great  boldness  in  matters  of  governmental  ^oJnqu^ 
administration.  *«/*  odmiK- 

(i)  In  the  Parliament  which  met  in  April, ^i^i  (15  Edward  III.),  m^uu*. 
they  made,  in  conjunction  with  the  Lords,  a  praiseworthy  but  pre-  Attempt  to 

~  -  establiih  the 

*  RoL  Pari.  iL  280 ;  and  see  Hallam,  Middle  .'\ges,  iii.  49. 

•  Rot.  Pari.  ii.  253,  257.  [On  the  distinction  between  Ordinances  and  Statutes 
some  interesting  suitenieius  and  criiici:>nis  will  be  found  in  Mr.  Frederick  Clifford's 
History  of  Private  Bill  Li'^islation,  1885,  vol.  i.,  p.  332.  Mr.  Clifford  is  not 
satisfied  with  some  of  the  distinctions  laid  down  by  Dwarris.  But  it  is  clear  that  an 
Ordinance  was  subject  to  examination,  and  was  then  either  confirmed  as  a  Statute 
or  annulled,  and  that  seems  sufincient  to  establish  a  broad  line  of  demarcation 
between  the  two.*~C.]  [On  this  point,  cf.  Gneist,  Hist.  Engl.  Con&L,  374,  and 
note  :  and  H.  Taylor,  Origin  of  EngL  Const,  p.  496. -*£d.] 
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mpooM.       mature  attempt  to  establish  the  Resj^Mistbility  of  the  King's  Ministers 
Mtnufen  lo  to  Parliament  Edward's  quarrel  with  the  Archbishop,  John  Stratford, 


ParHamcnt,  g^,^^  ^j^g  proceedinga4nslitutc3"against  that  prelate"iirtHe"Exchequcr, 
had  raised  the  question  of  the  right  of  peers  to  be  tried  by  their  peers 
in  Parliament,  and  a  Committee  of  the  Lords  reported  in  the  affirma- 
tive. When  the  question  of  supply  came  up,  each  of  the  Three 
Estates  made  a  series  of  conditional  demands,  three  of  which  are  of 
special  interest,  (i)  The  Lords  required  a  statute  enacting,  in  con- 
formity with  the  recent  report  of  their  committee  :  That  when  the 
King  was  orosecuior  {oit  U  rot  se  fait  partie),  nqpeer  of  the  land, 
whether  Mmister  or  not,  and  whether  on  account  oThis  office  or  for 
any  other  cause,  should  be  brought  to  tri<il,  lose  his  lands,  tenements, 
goods  or  chattels,  be  arrested,  imprisoned,  outlawed  or  forfeited,  or  be 
bound  to  answer  or  be  judged,  except  in  full  Parliament  and  before 
the  peers  ;  saving  unto  the  King  the  laws  rightfully  used  by  due 
process,  and  saving  also  suits  between  party  and  party.*  The  Lords 
and  Commons  to;^cther^etitioncd  :  (2)  That  Cqjumissioncrs  should 
be  app  intcd  to  inquire  into  the  acQpmits  of  such  as  had  received  the 
aids  and  other  public  monies  ;  and  (3)  That  the  Minivers  and  Jydges 
should  be  appointed  in  Parliament,  and  sworn  to  obser\'e  Magna 
Charta  and  the  other  statutes.* 

The  most  important  of  these  demands,  and  at  the  same  time  the 
most  obnoxious  to  the  King,  were  the  Parliamentary  appointment  of 
the  Ministers  and  Judges,  and  the  auditing  of  accounts,  which,  com- 
bined, would  at  once  have  involved  full  Ministerial  responsibility. 
Finding,  however,  that  a  subsidy  could  only  be  obtained  on  condition 
that  the  petitions  were  granted,  the  King  reluctantly  allowed  them  to 
be  embodied  in  a  statute  ;  but  with  a  slight  mpdiftcation  by  which  he 
was  still  to  ajjjpoint, '  with  the  adviceof  his  coimcily  the  Ministers  and 

^  Rut.  Pari.  ii.  127.  Anciently  Bishops  would  appear  to  have  been  regarded  as 
Peers  ;  and  the  claim  of  Archbishop  Stratford  to  be  called  upon  to  answer  in 
Parliament  only,  was  admitted  by  the  King.  But  Bishops  have  long  been  held  to 
be  '  lords  of  Parliament '  only  and  not  '  peers  : '  not  bein^  ennobled  in  blood,  they 
arc  •  not  of  trial  by  nobility,'  and  would  be  tried  for  a  capital  offence  by  a  jury  of 
commoners.  Lords' Standing  Ord.  No.  79,  .\.i>.  1693;  Trials  of  Bishop  Fisher 
and  Archb.  Cranmer,  i  Howell,  St.  Tr,  pp.  399.  771  ;  Slay.  Pari.  Prac.  p|).  15, 
[742].  ["It  seems,"  writes  Mr.  L.  O.  Pike  (Const.  Hist,  of  House  of  Lords, 
p.  22z),  "to  have  been  settled  law  that  bishops  do  not  enjoy  the  right  of  being  tried 
by  Peers  of  the  Realm,  either  in  Parliament,  or  in  the  Court  of  the  Lord  Hiijh 
Steward."  and  cites  especially  Staunford.  Les  Plees  del  Coron.,  p.  153  ;  3  Inst.  30, 
in  support  of  this  statement.  As  regards  the  Barons  or  Peers  for  life,  whose  status 
as  Lords  of  Parliament  was  especially  determined  by  the  .Appellate  Jurisdiction  .Act, 
1887,  sec.  2,  it  would  appear  ceruiin'that  they  not  being  ennobled  in  blood  would  be 
only  triable  before  a  common  jury.  The  question  of  lite  peemges  is  discussed  more 
luU'y,  infra. — Ed.] 

*  Rot.  Pari.  ii.  131 ;  and  see  Stubbs,  Const.  Hist.  ii.  389. 
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Judges,  who  however  should  be  bound  to  surrenderjhsir-offices  at  the 
next^Parliament,  and  be  there  responsibleTo^lJ  having  cause  of  com- 
plaint against  them.    The  passing  of  this  statute  gave  rise  to  the  first  ^^k/^i*' 
proteston  the  rolls  of  Parliament,  the  Chancellor,  Treasurer,  and  cfParUa- 
Judgesrecwaihg  iheir  dissent.     On  the  dissolution  of  Parliament,  'Su^S!!^^ 
Edward  had  recourse  to  the  violent  measure  of  declaring  this  statute  c^*"*  '^^'• 
nuU  and  void,  in  a  Qjx>clamation  addressed  to  all  the  shcri^s.    He  was, 
however,  conscious  of  the  gross  illegality  of  his  conduct,  and  in  the 
foilowing^arliament  procured  the  formal  repeal  of  the  obnoxious 
Act.» 
(2)  In    13^6  (50   Edward    III.)  the  Commons  for  the  first  time  Firstin- 


exercised  fhe  Constitutional  right  of  impeachment.'  During  the  par/LmrMf- 
declining  age  of  the  King  and  the  lingering  illness  of  the  Black  ^'y'mf*^^- 
Prince,  john_;^f^aunt,  Duke  of  Lancaster,  had  acquired  the  chief 
direction  of  affairs.  His  administration  was  exceedingly  unpopular, 
and  he  appears  to  have  been  suspected  by  his  dying  brother  of 
ambitious  designs,  inimical  to  the  claims  of  young  Richard  of 
Bordeaux  to  succeed  to  the  throne  of  his  grandfather.  The  great 
increase  in  the  power  and  intiuencc  of  the  House  of  Commons  is 
remarkably  brought  out  by  the  proceedings  which  took  place  in  the 
*  Good  Parliament,'  as  that  which  met  in  the  50th  of  Edward  III.  was  The  Good 
long  called  among  the  people.  Fifty  years  before,  a  combination  of 
the  Barons  against  the  Lancastrian  party  would  doubtless  have  been 
the  form  which  the  opposition  would  have  assumed.  Now,  the  Prince 
ot  Wales  and  the  Earl  of  March  (the  husband  of  Philippa,  daughter 
and  heiress  of  Lionel,  Duke  of  Clarence,)  found  that  the  best  means 
of  effecting  their  object  was  by  backing  up  the  Lower  House  in  a 
political  attack  upon  the  Government.  The  Cojumons  voted  a 
subskLy,  but  insisted  that  the  Council  should  t)e  strengthened  by  tho 
addition  of  ten  or  twelve  lords,  prelates,  and  others,  *  to  be  constantly 

^  Rot.  Pari.  ii.  139  ;  Rymer  ii.  1x77  ;  and  see  Hallam,  Middle  Ages,  lii.  51. 

*  ["A  second  and  higher  judicial  aspect  still,  in  which  the  House  01  Lords 
appears,  is  that  in  which  it  stands  out  as  a  High  Criminal  Court  of  State  for  the 
trial  of  all  persons  who  are  impeached  or  accused  by  the  Commons,  sitting  as  a 
Grand  Jury  of  the  whole  nation,  of  the  commission  of  high  crimes  anu  mis- 
demeanours. The  right  to  thus  assail  the  great  functionaries  01  the  realm  was  one 
of  ihc  weapons  won  by  the  Commons  during  their  struggles  for  political  power  in 
the  fourteenth  and  hlieenth  centuries.  The  earlier  instances  of  criminal  proceed* 
ings  which  take  place  in  Tarlianient  during  the  period  which  intervenes  between  the 
beginning  of  the  reign  of  Edw.  I.  and  tlic  50th  yenr  of  Edw.  III.  are  both  irregular 
and  ambiguous  (cf.  Stephen,  Hist,  of  the  Criminal  Law,  i.  pp.  145-155.)  Not  until 
the  year  last  named  do  we  find  ...  a  clear  instance  of  a  parliamentury  impeach- 
ment in  the  sense  in  which  that  term  is  now  understood.  The  proceedings  against 
the  Lords  Latin.er  and  Nevill  .  .  .  are  the  eariievt  mstance  of  a  trial  by  the  lords 
upon  a  detinite  accusation  made  by  the  Commons." — Hannis  Taylor,  Origin  of 
Engl.  Const.  44Z  ;  wV^also  Gneist/Hist.  Engl.  Const.,  p.  371,  note. — Eo.j 
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at  hand  so  that  no  business  of  weight  should  be  despatched  without 
the  assent  and  advice  of  alL'    After  complaining,  in  general  terms, 
that  theKing  and  kingdom  had  been  greatly  impoverished '  for  the 
private  advantage  of  some  near  the  King,  and  of  others  by  their 
collusion,'  the  Commons  proceeded  to  impeach,  at  the  bar  of  the 
{-«'<'*        ,  House  of  Lords,  two  peers,  Latimer  and  Nevill,  who  held  office  under 
NeriUim-     thc  King,  and  four  commoners,"  Lyons,"£llys,  Pcachey,  and  Bury, 
tivJoom-**'^    farmers  of  the  customs  and  of  certain  monopolies.^    The  grounds  of 
nons.  1376*    impeachment  were  various,  but  the  three  principal  allegations  against 
the  accused  were :    ( i }   That  they  had  procured  and  advised  the 
removal  ^fjlic^aple  from  Calais,  where  it  had  been  fixed  jy  Par- 
liament ;    (2)  That  they  had  lent^money  to  the  King  at  exoiibitant 
usury;  and  (3)  That  they  had  purchased,  at  .a  low  price,  oUL  debts 
due  from  the  Crown,  and  rtfterwards  paid  rhcmsclvcs  in  full  out  of  the 
Treasury.     The  House  of  Lords  tried  and  convicted  all  the  accused, 
with  the  exception  of  Bury,  who  did  not  appear  to  take  his  trial. 
Lord  Latimer  was  expelled  from  the  Council  for  ever  and  placed 
under  arrest;    Lord  Nevill  was  deprived  of  ail  his  ottices  ;   while 
Lyons,  Ellys,  and  Peachey  were  imprisoned  and  placed  at  the  King's 
mercy.-    But  the  Commons  were  not  yet  strong  enough  to  stand  alone. 
By  the  death  of  the  Prince  of  Wales  (Sth  June,  1376),  they  lost  their 
chief  supporter.     On  the  dissolution  of  the  '  Good  Parliament,'  the 
Duk&jsLLancaster  resumed  the  chief  place  in  the  administration  ;  the 
new  council^of  twelve  was  removed  ;  the  former  partisans  of  the  Duke 
returned  to  Court ;  and  Sir  Peter  de  la  Mare  (steward  to  the  Earl  of 
March),  who  had  led  the  opposition  in  the  House  of  Commons,  was 
arrested  under  false  pretences,  and  imprisoned  in  Nottingham  Castle. 
A  packed      In  the  following  year  a  Parliament,  paj:ked  with  the  Duke's  supporters, 
Condons,     illegally  returned  by  the  sheriffs  at  his  request,^  undid  the  work  of  its 
predecessors,  and  reversed  the  judgments  given  against  the  impeached 
Ministers.  No  testimony  to  the  real  advance  in  the  power  and  import- 
ance of  the  Lower  House  can  be  stronger  than  this  subversion  of  the 
measures  of  one  House  of  Commons  by  another  specially  packed  for 
the  purpose. 

^  '  Before  that  time,  the  Lords  appear  to  have  tried  both  peers  and  commoners  for 
great  public  offences,  but  not  upon  complaints  addressed  to  them  by  the 
Commons.'— May,  Pari.  Practice,  p.  [58].  [This  was  probably  done  upon  a 
private  accusation,  called  "appeal."  By  '"' appeal,"  any  private  mdividual  could 
arraign  another  before  the  High  Court  of  Parliament.  Cf.  Rot.  Pari.  iii.  z68,  and 
H.  Taylor,  Origin,  &c.  442.     L.  O.  Pike,  Const.  Hist.  House  of  Lords,  p.  205. — 

ED.f 

*  Rot.  Pari.  ii.  323-329. 

'  Lingard,  Hist.  Eng.  iv.  104.  Not  more  than  seven  of  the  knights  who  had  sat 
in  the  'Good  Parliament'  were  returned  to  this  one. — See  the  writs  in  Prynne's 
Fourth  Register,  302,  311. 


■mmt 


m 


VIII.]  Growth  of  Parliament.  235 

The  intervention  of  the  Commons  was  not  confined  to  questions  of  P* 

*  Commons 

internal  administration.     Under  Edward  I^.  we  find  them  constantly  inierveae  in 
consulted  and  giving  advice  on  questions  ofwar  aivLp^^ce.    Hallam  5J5?anS*  ^ 
calls  this  an  *  unfair  trick  of  his  policy '  m  order  to  prevent  any  p«aoe. 
murmuring  about  subsidies  required  to  maintain  wars  undertaken  by 
common  assent.*  But  we  have  seen  that  the  consideration  of  questions 
of  this  nature  was  an  ancient  right  of  the  National  Council,-  a  body 
with  which  the  Commons  had  now  been  long  pejrmanently  incorpo- 
rated ;  and  it  has  been  fairly  contended  that  they  voluntarily  sought 
the  exercise  of  this  power,  accepted  the  attendant  responsibility,  and 
gained  greatly  by  so  doing.' 

In  I33^whilc  Edward  was  still  a  minor,  and  Mortimer  held  the 
reins  of  power,  the  treaty  of  _ peace  with  Scotland,  by  which  that 
kingdom  was  liberated  from  all  feudal  subordination  to  England,  was 
concluded  with  the  consent  of  Parliament,  the  Commons  being  ex- 
pressly mentioned. 

In  122' >  the  Kingxonsultcd  Parliament  on  the  question  of  peace  or 
war  with  France,  and  was  advised  in  favour  of  peace. 

Five  years  later,  however,  in  1336,  we  find  them  ujj^ing  the  King  to 
war  with  Scotland,  on  the  ground  that  *  the  King  could  no  longer,  with 
honour,  put  up  with  the  wrongs  and  injuries  daily  done  to  him  and  his 
subjects  by  the  Scots.** 

Again,  in  1 341,  in  the  first  flush  of  Edward's  French  victories,  the 
Parliament  pfessed  him  to  continue  the  war,  and  voted  large  subsidies 
for  that  purpose. 

In  1343  Parliament  was  asked  to  advise  the  King  as  to  making 
peace  withT  France.  The  Lord  Chamberlain,  Sir  Bartholomew  de 
Burghersh,  announced  on  the  part  of  the  King  that '  as  the  war  was 
begun  by  the  common  advice  of  the  prelates,  great  men,  and 
Commons,  the  King  could  not  treat  of,  or  make,  peace  without  the 
like  assent'  The  Lords  and  Commons,  after  separate  deliberation, 
gave  their  opinion  that  the  King  ought  to  make  peace  if  he  could 
obtain  a  truce  that  would  be  honourable  and  advantageous  to  himself 

^  Middle  Ages,  iii.  53. 

*  Supra^  p.  ai8. 

'  Giiizot,  Hist,  du  Gouv.  Rep.  vol.  ii.  TTo  the  same  effect,  Green,  Hist,  of  the 
English  PeopU,  1878,  i.  p.  413,  sub  Edw.  III.  :  *  With  the  difficulties  of  the  Crown 
the  weight  of  the  two  Houses  made  itself  more  and  more  sensibly  felt.  .  .  .  With 
each  supply  some  step  was  made  to  greater  political  influence.  In  his  earlier  years 
Edward  [ill.]  showed  no  jealousy  of  the  Parliament.  His  policy  was  to  make  the 
strtiggle  with'France  a  national  one  by  winning  for  it  the  sympathy  of  the  people  at 
large  ;  and  with  this  view  he  not  only  published  in  the  County  Courts  the  efforts  he 
had  made  for  peace,  but  appealed  again  and  again  for  the  sanction  and  advice  of 
Parliament  in  his  enterprise.' — C.] 

*  Pari.  Hist.  i.  93. 
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and  his  friends,  but  if  not,  the  Commons  declared  that  they  would  aid 
and  maintain  his  quarrel  with  all  their  power.* 

In  4^4  Parliament,  on  being  consulted,  again  urged  that  the  war 
should  be  prosecuted  energetically;  but  in  IJ4S)  when  asked  for 
advice  (the  expenses  of  the  war  having  in  the  meantime  proved 
exceedingly  burthensome),  the  Commons  returned  a  very  discreet  and 
guarded  answer.  *  Most  dread  lord,'  they  said,  *as  to  your  war  and 
the  array  thereof,  we  are  so  ignorant  and  simple  that  we  cannot  give 
you  advice.  We  therefore  pray  your  gracious  lordship  to  excuse  us, 
and  that  it  please  you,  with  the  advice  of  the  great  men  and  of  the 
sages  of  your  council,  to  ordain  what  shall  in  this  matter  seem  best  to 
you  for  the  honour  and  profit  of  yourself  and  your  kingdom ;  and 
whatever  shall  be  thus  ordained  by  the  consent  and  agreement  of  you 
and  of  the  great  men  aforesaid,  we  readily  assent  to,  and  will  hold  it 
firm  and  established.'" 

In  1354,  the  Kin.ij  informed  the  Parliament,  through  the  Lord 
Chamberlain,  that  there  was  great  hope  of  bringing  about  a  peace 
with  France,  but  that  as  he  would  not  conclude  anything  without  the 
assent  of  the  Lords  and  Commons,  he  wished  to  know  whether  they 
would  agree  to  peace  if  it  might  be  had  by  treaty.  To  this  the 
Commons  at  first  replied  *  that  whatever  should  be  agreeable  to  the 
King  and  the  Lords  in  making  of  this  treaty,  would  be  so  to  them  ; ' 
but  on  being  asked  again  *  If  they  consented  to  a  treaty  of  perpetual 
peace  if  it  might  be  had  ? '  they  all  with  one  voice  cried  out  *  Aye  ! 
Aye!'' 

When  at  length  peace  was  concluded,  in  1360,  by  the  Treaty  of 
Br^tigni,  Parliament  was  summoned,  and  the  Treaty  submitted  to  its 
inspection  and  formally  approved. 

In  13^,  when  David  Bruce  offered  peace  with  Scotland  on  condition 
of  being  relieved  from  all  homage  for  his  crown  to  the  King  of 
England,  the  Parliament,  on  being  consulted,  advised  the  King  *  not 
to  hearken  to  any  such  propositions,'  seeing  that  'they  could  not 
ssent  to  any  such  peace,  upon  any  account,  without  a  disherison  of 
the  King,  his  heirs,  and  crown,  which  they  themselves  were  sworn  to 
preserve.'  * 

Once  again,  in  JJ69,  the  King  consulted  Parliament  as  to  whether 
he  should  renew  the  war  with  France,  because  the  conditions  of  the 

*  Pari.  Hist.  ii.  106. 

*  Rot.  Pari.  ii.  165. 

'  '  Respondercnt  cniicremcnt  et  unlemcni,  Oil,  Oil.'     Rot.  Pari,  ii   26a. 

*  Pari.  Hist.  i.  131, 
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last  treaty  had  not  been  observed ;  and  the  Parliament  advised  him  to 
do  so.> 

These  examples  show  the  settled  practice  during  the  reign  of 
Edward  III.,  and  from  that  time  questions  of  war  and  peace  have 
been  admitted,  both  by  the  Sovereigns  who  have  requested,  and  by 
the  Parliaments  which  have  freely  offered,  counsel  and  advice,  to  be 
proper  subjects  of  Parliamentary  cognisance.  *  The  exercise  of  this 
right,'  it  has  been  well  observed, '  so  far  from  beini;  a  modem  invasion 
of  the  royal  prerogative,  is  an  ancient-^oostitiuional  usage.  It  was 
not,  however,  until  the  power  of  Parliament  had  prevailed  over 
prerogative  that  it  had  the  means  of  enforcing  its  advice.'* 

In  many  other  matters,  besides  those  already  enumerated,  the 'Active  con- 
Commons,  under  Edward  III.,  exercised  an  active  control  ovcj^-State  cisedbythe 
affairs.     The  statute  of  Provisors  (25  Edw.  I II.),— which  (^lecked  the  ^veTISriJus 
posKj^  assumed  by  iRe  Popc^of  nominating  foreign  clerks  to  fill  the  affairs  of 
Ecclesiastical  benefices  and  dignities   of  England, — was  passed  in 
consequence  of  '  the  grievous  complaints  of  ail  the  Commons  of  the 
realm.*    In  this  reign  also  we  meet  with  the  first  ctforts  to  repress 
Electoral  abuses.     In  addition   to  several  petitions  that  none  but 
knights  or  reputable  esquires  might  be  allowed  to  serve  as  county 
members,  it  was  enacted  in   i^j72   (46  Edw.  III.)  that  no  lawver 
practising  in  the  King's  court,  nor'shfiii^  during  his  shrievalty,  should 
be  returned  or  accepted  as  knight  of  the  shire.    The  reason  alleged 
was  that  many  lawyers  had  procured  seats  in  Parliament  for  the 
purpose  of  putting  forward,  in  the  name  of  the  Commons,  petitions 
which  only  concerned  their  private  clients  ;  and  that  sherifis,  being 
common  ministers  for  the  people,  ought  to  reside  in  their  official 
districts  to  administer  right  to  all.' 

I     [*  The  result  of  the  century  of  the  three  Edwards  is  the  more  distinct 

•  limitation  of  the  functions  and  powers  both  of  Church  and  State,  in 

/  political  government  and  assembly  of  the  realm,  in  Parliament  and 

Convocation,  in  legislation  and  the  administration  of  justice  ;  but 

more  especially  in  the  firm  establishment  of  the  rights  of  Parliament 

'in  all  their  three  directions.*     Gneist,  Hist,  of  the  English  Const. 

p.  410. — Ed.] 

The  reign  of  Richard  II.  is  perhaps  the  most  interesting  period  in  Richard  II. 
the  early  Constitutional  history  of  England.     It  was  the  turning-point  *377-«399' 

>  See  GuiEot,  Hist,  du  Gouv.  Rep.  vol.  H. 

*  May,  Const  Hist.  ii.  86.    For  instances  of  Parliament  beine  consulted  as  to 

race  or  war  under  Henry  VII.,  James  I.,  and  Queen  Anne,  see  Pari.  Hist.  i.  453 ; 
1293 :  V.  609. 

'  Rot.  Pari.  ii.  3x0.    Though  long  [practically]  obsolete,  this  statute  was  not 
fonnally  repealed  till  1871. 
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CW/i'/if-  in  the  long  struggle  between  Constitutional  liberty  and  that  arUuary 
^0rianci\/  power  towards  which  the  loosely-defined  prerogatives  of  our  early 
kit  nign.  Kings  were  always  impelling  them.  During  the  last  two  years  of  his 
reign  Richard  succeeded  in  establishing  a  practical  despotism,  and 
the  question  between  him  and  his  people  was  narrowed  to  the  simple 
issue  of  Absolute  Monarchy  against  Parliamentary  government  His 
deposition  and  the  election  of  the  worthiest  member  of  the  Royal 
house  to  fill  his  place  marked  the  final^triumph  of  Constitutional 
principles,  and  furnished  a  precedent  of  the  greatest  value  when, 
nearly  three  hundred  years  later,  thclast  of  the  Stuart  kings  attempted 
once  more  to  make  *  the  royal  will  the  csily  law.'  It  was  in  the  reign 
of  Richard  II.,  moreover,  that  the  formidable  insurrection  ofjjSi 
proved  the  turning-point  in  the  histor>'  of  villeinage,  which  thenceforth 
gradually  dcclined^ntil  it  died  out  without  any  legislative  abolition  ;  * 
and  in  this  reign  also,  we  recognise  in  the  theological  writings  of 
Wyclitfe  *the  true  epoch  of  the  beginning  of  the  English  Reforma- 
tion.' * 

Under  Richard  II.  not  only  did  the  Commons  confirm  by  frequent 

exercise  the  three  main  rights  established  under  tdward  III.,  that 

(i)  no  money  could  be  levied  or  (2)  laws  enacted  without  their  assent, 

and  that  (3)  the  administration  of  government  was  subject  to  their 

inspection  and  control  ;  but  they  also  secured  on  an  equally  firm  basis 

the  two  derivative  rights  which  had  been  asserted  for  the  first  time  in 

the  late  Kings  reign — namely,  (i)  the  right  to  examine  the  public 

accounts  and  appropriate  the  supplies,  and  (2)  the  right  to  impeach 

the  King's  Ministers  for  misconduct. 

The  three  In  taking  a  rapid  survey  of  the  principal  Constitutional  events  of 

5ve  reigS  of  the  twenty-two  years  of  Richard's  reign,  it  will  be  convenient  to  divide 

Richard  II.   it  into  three  periods.     L  From  \^  to  the  coup  d'etat  of  13^89,  when 

the  King  suddenly  inquired  his  age  and  took  the  reins  of  government 

into  his  own  hands.     1 1.  From  IJ89  to  the  second  cm.it_d*^tat  of  1307, 

when  the   King  seized  the   Duke  of  Gloucester  and  the  Earls  of 

Warwick  and  Arundel  (three  of  the  five  *  lords  appellant ')  and  executed 

his  long  dissimulated  project  of  revenge.     III.  From  1397,  when  the 

Kmg  began  to  exercise  despotic  power,  until  his  deposition  in  1,399. 

Firtt period      1.  1377-1389.     During  this  period  of  minority  the  Commons,  no 

«377-x389.     longer  content  with  a  defensive  warfare  against  the  Crown  in  order  to 

protect  the  rights  already  acquired,  assumed  an  aggressive  character, 

*  [It  is  argued  by  Prof.  K ovale vsky,  An.  Villein  Tenure  in  England  in  i^fk 
Cent.,  in  ArcA.  Rev.  vol.  i.,  z888.  that  a  legislative  abolition  of  Villeinage  was 
needed  under  the  Commonwealth,  long  after  Figg  v.  Caley. — C] 

"  Shirley,  Fasciculi  Zixaniorum. 
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and  for  some  years  '  the  whole  executiYe^spvemment  was  transferred  p**^    . 
to  the  two  Houses.' '  ppw«r  of  Um 

As  soon  as  the  coronation  of  the  boy-king  was  over,  the  pielates  CommoM. 
and  barQQS  held  a  great^council,  and  chose,  *  in  aid  of  the  chancellor  twjSe^ 
and  treasurer/  twelve  councillors  to  act  as  a  quasi^egcncy.    About  p<>»"*«^*» 
three  months  afterwards  a  Parjiament  was  summoned,  and  the  House  recency  by 
of  Commons,  to  which  had*^en  returned  a  large  proportion  of  the  ^^IJSSn? 
knights  who  sat  in   the  *  Good  Parliament '  which  impeached  the 
Lancastrian  Ministr>',  elected  as  their  speaker  Sir  Peter  dc  la  Marc, 
now  released  from  prison.    The  Commons  at  once  proceeded  to  assert  On  the 
their  right  to  a  voice  in  the  government ;  and  at  their  request,  the  pS^IlSJii, 
LordSjJrijhc  King's  name,  appointed  a  permanent  CouncU^of^Nine,  "^^J/^"' 
without  whose  unanimous  consent  no  business  of  importance  was  to  council 0/ 
be  transacted.    They  also  petitioned  that,  during  the  King'^minority,  ^?iJiJ5"at 
the  Chancellor,  Treasurer,  Judges,  and  other  high  officers,  should  be  requestor 
made  in  Parliament  ;  and  procured  the  appointment  of  two  London  mons. 
merchants,  William  Walworth  and  John  Philypot  (the  latter  of  whom  Waiwonh 
is  celebrated  as  the  first  Englishman  who  has  left  behind  him  the  SCJde^wora' 
reputation  of  a  financier),  as  sworn  JBarliamentar>'  treasurers  to  receive  Pa'i**- 
and  disburse  the  liberal  subsidy  granted  for  the  French  war.'  treasurers. 

The  heavy  expenses  attending  the  prosecution  of  this  war, — a  legacy  Right  of 
which  Richard  had  inherited  from  his  grandfather,— and  the  usual  ^jJJJJJJe* '° 
want  of  economy  incident  to  a  minority,  necessitated  frequent  and  pubhc  ac- 
urgent  appeals  to  Parliament,  and  the  Commons  were  always  careful  ^propAate 
to  tack  conditions   to   their  grants.     In  the  next  Parliament  they  ^^JJ^tJid* 
required  a  cleaj:^count  in  writing  of  the  receipt  and  expenditure  of 
the  last  subsidy,  a  request  %vhich  was  reluctantly  granted.     In  the 
second  year  of  Richard's  reign,  the  kingdom  was  in  imminent  danger 
of  invasion.    The  Privy  Council,  not  wishing  to  call  a  Parliament  so 
soon  after  the  dissolution  of  the  last,  convoked  a  Great  Council  of 
peers  and  other  great  men,  who,  finding  the  absolute  necessity  of 
preparation  for  defence,  and  that  the  King  wanted  money  for  that 
purpose,  declared  that  they  could  not  provide  a  remedy  without 
charging  the  Commons  of  the  realm,  which  could  not  be  done  without 
Parliament ;  but  as  the  necessity  was  very  urgent,  all  the  Lords  there 
present  voluntarily  lent  divers  large  sums  of  their  own  money,  as  did 
also '  the  good  men  of  London  and  many  other  towns,  and  several 
persons  in  the  kingdom  to  whom  the  King  applied  with  the  assent  of 
the  said  Great  Council.'    The  Lords  then  strongly  advised  that  a 
Parliament  should  be  presently  summoned,  as  well  for  the  repayment 

*  Hallam.  Middle  .Ages,  iii.  59. 
■  Uoi.  Part  iii.  5-7. 
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of  their  loan  as  for  further  supply.'  This  advice  was  acted  upon,  and 
it  is  significant  of  the  real  progress  made  that,  as  soon  as  Parliament 
met,  the  King  voluntarily,  without  waiting  for  a  petition,  informed  the 
Commons  that  the  treasurers  were  ready  to  exhibit  the  accounts  before 
them  ;  and  a  committee  was  appointed  to  inquire  generally  into  the 
state  of  the  revenue.  A  similar  commiuoe,  but  with  more  extended 
powers,  was  appointed  in  the  following  year  (3  Ric.  II.) ;  and  the  right 
of  the  Commons  to  investigate  ^e  accounts  and  appropriate  the 
supplies  was  clearly  established.' 
Bold  Ian-  In  the  Parliament  which  met  after  the  insurrection  of  the  villeins  in 

CoMou.^^  J381  (5  Ric  II.),  the  language  of  the  Commons  was  characterised  by 
a  remarkable  boldness.  After  expressing  their  conviction  that, 
*  unless  the  governance  of  the  realm  were  speedily  amended,  the 
realm  itself  would  be  utterly  lost  and  ruined  for  ever,  and,  as  a 
consequence,  our  Lord  the  King,  and  all  the  Lords  and  Commons, 
which,  in  His  mercy,  God  forbid,'  they  assert  *  that  there  arc  such 
defects  in  the  said  governance,  as  well  about  the  King's  person  and 
in  his  household  (through  the  outrageous  number  of  his  familiars 
established  there)  as  in  his  courts  of  justice  ;  and  by  grievous  oppres- 
sion in  the  country  through  the  outrageous  multitude  of  embracers 
and  maintainers  of  suits,  who  are,  as  it  were,  kings  in  the  country ; 
that  neither  right  nor  law  is  done  to  any,  and  the  poor  Commons  are 
from  time  to  time  so  pillaged  and  ruined,  partly  by  the  King's  pur- 
veyors of  the  household  and  others,  who  pay  ndthing  to  the  same 
Commons  for  the  victuals  and  carriage  which  they  take,  partly  by  the 
subsidies  and  talliagcs  raised  upon  them,  and  besides  by  the  grievous 
and  outrageous  oppressions  of  the  servants  of  the  King  and  other 
lords,  and  especially  by  the  aforesaid  maintainers  of  suits,  that  they 
are  reduced  to  greater  poverty  and  discomfort  than  ever  they  were 
before.'  After  making  many  other  bitter  complaints  against  the 
administration,  they  emphatically  conclude  :  '  And  for  God's  sake  let 
it  not  be  forgotten  that  there  be  put  about  the  person  of  the  King,  for 
and  of  his  council,  the  most  sufficient  and  discreet  knjghts  and  lords 
that  man  caTTRave  or  find  in  the  kingdom.'  A  Commission  of  Reform 
was  appointed  *■  to  survey  and  examine  in  pri\'y  council  both  the  state 
and  government  of  the  King's  person  and  of  his  household,  and  to 
Hold  Ian-  suggest  proper  remedies.'  And  it  was  said  (continues  the  entry  on 
Rttjjeof  the  the  roll)  by  the  Lords  in  Parliament  that,  *as  it  seemed  to  them,  if 

Rot.  Pari.  (2  Ric.  II.,  Nos.  3.  4,  and  5.)  iii.  55. 
*  After  the  reign  of  Hen.  IV.  this  right  fell  into  disuse.     It  was  revised  in  1624 
and  164 X,  and  again  firmly  established  as  an  undisputed  principle  under  Charles  IL 
in  x666.— Hallam,  Const.  Hist.  ii.  356. 
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amendqaent  of  government  were  to  take  place  throughout  the  kingdom 
it  should  begin  by  the  chief-member,  which  is  the  King  himself,  and 
so  from  person  to  person,  as  well  of  Holy  Church  as  others,  and  from 
place  to  place,  from  higher  to  lower,  sparing  no  person,  degree,  or 
place.' '  The  Lords  and  Commons  seem  to  have  vied  with  each  other  unanimity 
in  boldness  and  plainness  of  speech.  It  was  in  a  great  measure  owing  h^^** 
to  this  unanimity  between  the  two  Houses,  and  to  the  support  thus 
atTordcd  TcPthc  Commons  in  their  struggle  with  the  Crown,  that  the 
early  triumph  of  Constitutional  principles  was  obtained.-  It  was  only 
when,  later  on,  the  baronage  had  split  up  into  rival  factions,  that 
Richard  was  enabled  to  get  rid  of  the  chiefs  of  the  opposition,  and  to 
scjcure  an  obicc^uious  Lower  House. 

As  the  King  grew  up  towards  manhood,  he  began  to  exercise  the 
prerogative  of  appointing  his  own  Ministers,  and,  unfortunately  for 
himself,  developed  the  same  partiality  for  favourites,  which  had  proved 
so  disasirous  10  Edward  II.     This  led  to  the  proceediiv^s  of  the  tenth  Proceedings 
year  of  his  reign,  which  mark  an  important  epoch  in  Parliamentary  memlnVhe 

loth  of 

»  Rot.  Pari.  lii.  loo.  ^M  *"^  "' 

»  '  Few  things  in  our  parliamentary  history  are  more  remarkable  than  ihe  way  '^ 
in  which  the  two  Houses  Iiave  for  the  most  part  worked  together '  in  timers  when 
they  '  were  really  coordinate  powers  in  the  state.  During  the  six  hundred  years 
that  the  two  Houses  have  lived  side  by  side,  serious  disputes  between  them  have 
been  very  rare,  and  those  disputes  which  have  happened  have  generally  had  to  do 
with  matters  of  form  and  privilege  which  were  chiedy  interesting  to  menioers  of  the 
two  Houses  themselves,  not  with  questions  which  had  any  great  imporLince  for 
the  nation  at  large.'— Freeman,  Growth  of  £ng.  Const.  99.  In  recent  limes, 
however,  differences  between  the  two  Houses  have  become  more  common.  '  The 
Lords.'  remarks  May,  '  opposed  themselves  to  concessions  to  the  Roman  Catholics. 
and  to  amendments  of  the  Criminal  Law,  which  had  been  approved  by  the  Com- 
mons. For  several  years  neither  the  Commons  nor  the  people  were  sufficiently 
earnest  to  enforce  the  adoption  of  those  measures  ;  but  when  public  opinion  could 
no  longer  be  resisted,  the  Lords  avoided  a  collision  with  the  Commons,  by  acquies- 
cing in  measures  of  which  they  still  disapproved.  Since  popular  opinion  has  been 
more  independently  expressed  by  the  Commons,  the  hazard  of  such  collisions 
has  been  greatly  increased.  The  Commons,  deriving  their  authority  direct  from 
the  people,  have  increased  in  power ;  and  the  influences  which  formerly  tended  to 
bring  them  into  harmony  with  the  Lords  have  been  impaired.' — May,  Const.  Hist 
i.  307.  ["A  collision  between  the  two  Houses  %vas  narrowly  avoided  in  1884.  when 
the  Representation  of  the  People  Bill  was  rejected  by  the  House  of  Lords.  A  new  de- 
parture at  that  crisis  was  taken  by  a  correspondence  carried  on  between  the  Marquis 
of  Salisbury,  as  representing  the  opposition  and  the  Conservative  majority  in  the 
House  of  Lords,  and  the  Rt.  Hon.  W.  £.  Gladstone,  the  then  Prime  Minister, 
through  the  incdium  of  the  Sovereign.  This  was  one  of  the  rare  instances  in  later 
English  History  of  the  Sovereign  stepping  down  into  the  arena  of  party  politic:i, 
in  order  to  stay  a  political  and.  it  may  be,  a  constitutional  crisis  of  threatenrnt; 
dimensions.  That  a  collision  between  the  two  Houses  was  not  precipitated  at  this 
juncture  was  primarily  due  to  the  good  services  of  the  Sovereign  in  accepting  the 
position  of  mediator  between  the  two  rival  political  forces,  and  next  to  the  patriotic 
disposition  shown  by  either  statesman  ;  who,  whilst  each  asserting  ihrir  own  stand- 
point, finally  made  those  mutual  concessions*  which  harmonized  in  the  main  with 
the  prevailing  popular  opinion.' — £d.] 

CH.  R 


242  Growth  of  Parliament.  [Ch.    | 

history.     The  abuses  of  administration,  unchecked  by  the, remon- 
strances of  Parliament,  or  even  by  statutory  enactments,'  at  length 
became  so  grave,  that  the  Commons  determined  to  remove  the  Minis- 
im^mck"      iry  and  to  impeach  its  chief,  the  Chancellor,  Michael  de  la  Pole,  Earl 
MtcktuiiU    of  Suffolk.    This  prosecution  confirmed  to  the  Commons  their  newly- 


U  P0U, 


acquired  right  of  impeaching  the  Ministers  of  the  Crown.  In  the 
Parliament  which  met  on  the  ist  of  October,  13S6,  the  Lower  House, 
instead  of  taking  into  consideration  the  question  of  supply,  at  once 
expressed,  in  the  presence  of  the  King,  their  resolution  to  impeach 
the  Chancellor.  The  King  then  withdrew  to  Eltham,  and  when  both 
Houses  jointly  requested  the  removal  of  the  Chancellor,  the  King, 
with  characteristic  impetuosity  and  arrogance,  replied  *  that  he  would 
not  for  them,  or  at  their  instance,  remove  the  meanest  scullion  from 
his  kitchen.'  The  Lords  and  Commons  returned  a  joint  answer, 
refusing  to  proceed  with  any  business  until  the  King  should  come 
back  to  his  Parliament  and  remove  the  obnoxious  Minister  from 
oftice.-  At  length  Richard  was  rash  enough  to  threaten  to  call  in  the 
advice  of  the  King  of  France  ;  a  threat  which  produced  the  memorable 
address  in  answer,  in  which  the  Parliament  referred  to  the  deposition 
of  Edward  II.,  and  plainly  intimated  to  the  King  that  his  continued 
contumacy  would  produce  a  similar  result.'  After  this  Richard 
yielded  ;  the  Chancellor  was  removed,  and  his  enemy  Arundel,  Bishop 
of  Kly,  appointed  in  his  stead.  In  a  Bill  of  Impeachment,  divided 
into  seven  heads,  Suffolk  was  charged  ^  ith  divers  crimes  and  misde- 
meanours, and  especially  with  having  obtained  from  the  King  grants 
beyond  his  deserts  and  contrary  to  his  oath  of  office,  and  with  having 
enriched  himself  by  defrauding  the  Crown.  He  made  a  very  able 
defence,  and  was  acquitted  on  some  of  the  charges  ;  but  being  found 
guilty  on  the  rest  was  condemned  to  forfeit  all  his  grants,  and  to  be 
committed  to  prison  during  the  King's  ple«'isure.'* 

*  Sed  quidjuvant  statuta  f  says  Walsinijham,  '  since  the  Kinjf  with  his  privy 
council  is  wont  to  alter  or  abolish  what  in  Parliament  the  whole  commonalty  and 
the  baronage  have  just  enacted.' — Walsing.  ii.  48. 

■  Knyi^hion,  in  Decern  Script,  col.  2680  ;  Hallam,  Midd.  Ages.  iii.  67. 

*  Their  words  were  :  '  We  have  an  ancient  statute,  and  it  was  not  many  years 
ago  experimented  (it  grieves  us  that  we  must  mention  it)  that  if  the  King  through 
any  evil  design  or  foolish  obstinacy,  or  contempt,  or  out  of  a  perverse  or  froward 
wilfulness,  or  by  any  other  irregular  courses,  shall  alienate  himself  from  his  people, 
and  refuse  to  govern  by  the  laws,  statutes,  and  laudable  ordinances  of  the  realm, 
with  the  salutory  counsel  of  the  lords  and  great  men  of  the  realm,  but  will  throw 
himself  headlong  into  wild  designs,  and  wantonly  exercise  his  own  singular  arbitrary 
will, — from  that  time  it  shall  be  lawful  for  his  people,  by  their  full  and  free  assent 
and  consent,  to  depose  the  King  himself  from  his  royal  throne,  and  in  his  stead  to 
mise  up  some  other  of  the  royal  race  upon  the  same.' — Knyghton,  col.  2683  J  Pari. 
Hist.  i.  186.  There  was,  of  course,  no  general 'statute' authorising  the  deposi- 
tion of  Kings.    The  reference  was  to  the  statute  deposing  King  Edward  ll.t 

*  Rot.   Pari.  iii.    216-220.      There  is  reason  to  believe  that  Suffolk  was  as 
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Acting  on  the  precedents  of  the  reigns  of  John,  Henry  III.,  and  jTSSbJi" 
Edward  II.,  and  of  the  third  and  fifth  years  of  the  King's  own  reig^, 
the  Commons  now  petitioned  for  the  appointment  of  a  Commission  of 
Reform.  The  King  at  first  resolutely  refused  to  give  his  assent,  and 
threatened  to  dissolve  Parliament,  when  the  Commons,  to  terrify  him, 
sent  for  the  statute  by  which  Edward  II.  had  been  deposed.*  At 
length  the  King  consented,  and  a  Commission,  consisting  of  fourteen 
persons  of  the  highest  eminence,  was  appointed  by  statute,  with  almost 
unlimited  powers  for  the  space  of  one  year.- 

Richard,  who  was  now  in  his  twentieth  year,  had  no  intention  of 
submitting  to  the  loss  of  power.  Before  the  dissolution  of  Parliament 
he  had  made  a  verbal  protestation  that  nothing  done  therein  should 
be  in  prejudice  of  his  prerogatives  ; '  and  a  few  months  afterwards, 
having  in  the  meantime  released  Suffolk  and  restored  him  to  favour, 
he  summoned  the  Judges  to  Nottingham,  and  propounded  to  them 
the  famous  set  of  questions.  The  Jud^^es  gave  their  answers  in  writing  Answers  of 
under  seal,  (i)  that  the  late  statute,  ordinance,  and  commission  were  [©  Rich£3s 
derogatory  to  the  King's  prerogatives  ;  (2;  that  ail  who  procured  the  ^«wlion»' 
said  statute,  ordinance,  and  commission  to  be  passed,  or  persuaded  or 
compelled  the  King  to  consent  to  it,  were  deserving  of  the  punishment 
of  death  ;  (3)  that  the  King,  and  not  the  Lords  and  Commons,  had 
the  power  to  determine  the  order  in  which  business  should  be  pro- 
ceeded upon  in  Parliament  \*  (4)  that  the  King  could  dissolve  Parlia- 
ment at  pleasure ;  (3)  that  his  Ministers  could  not  be  impeached 
without  his  consent ;  (6)  that  any  member  of  Parliament  contravening 
articles  3,  4,  and  5  should  be  punished  as  a  traitor,  and  especially  he 
who  had  moved  that  the  statute  deposing  Edward  II.  should  be  sent 
for,  and  he  who  had  brought  it  in  ;  and  (7)  that  the  judgment  against 
the  Earl  of  Suffolk  was  altogether  erroneous,  and  might  be  revoked.^ 

much  *  sinned  against  as  sinning.'    As  ^part'enu  he  was  regarded  with  enmity  and 
jealousy  by  the  old  nobilitv.  headed  by  the  King's  uncle,  the  Duke  of  Gloucester. 
See  Taswell-Langmead's  '  fteign of  Richard  II.  :  the  Stanhope  Prize  Essay  for  1866. 
'  Rot.  Pari.  iii.  233. 

*  *  Even  impartial  men.'  Hallam  remarks, '  are  struck  at  first  sight  by  a  measure  that 
setnis  to  overset  the  natural  balance  of  our  constitution.  Hui  it  would  be  unfair  to 
blnine  either  those  concerned  in  this  commission,  some  of  whose  names  at  least 
have  been  handed  down  with  unquestioned  respect,  or  tliose  higli-spirited  re]>re- 
sentatives  of  the  people  whose  patriot  firmness  has  been  hitherto  commanding  all 
our  sympathy  and  gratitude,  unless  we  could  rlisiinctly  pronounce  by  what  gentler 

means  ihey  could  restrain  the  excesses  of  government No  voice  of  his 

I^eople.  until  it  spoke  in  thunder,  would  stop  an  intoxicated  boy  in  the  wasteful 
career  of  dissipation Nothing  less  than  an  extraordinar>' remedy  could  pre- 
serve the  still  unstable  liberties  of  EngUind.'—Middlc  Agcb,  iii.  69,  70. 

*  Rot.  Pari.  iii.  224. 

*  This  was  directed  against  the  contention  of  the  Commons,  insisted  upon  in  the 
case  of  Suffolk's  dismissal,  that  redress  of  grievances  ought  to  precede  supply. 

*  Rot.  Pari.  iii.  333  ;  and  see  [Hallam]  Middle  Ages,  iii.  72. 
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All  the  Judges,  except  one,  subsequently  protested  that  these  answers 
had  been  extorted  by  threats.    Whatever  may  have  been  the  motive 
which  dictated  them,  they  were  undoubtedly  both  servile  and  sangui- 
nary, unconstitutional  for  the  most  part,  even  as  the  Constitution  was 
then  understood,  and  utterly  inconsistent  with  the  continued  existence 
and  future  development  of  Parliamentary  liberty. 
Plot  of  the        The  King  had  been  secretly  maturing  a  plot  for  working  out  his 
asaintt         rcvcnge  through  the  medium  of  a  corrupt  bench  of  Judges  and  a 
Pviiameot.   packed  House  of  Commons.     He  had  intended,  after  securing  a  Par- 
liament favourable  to  his  cause,*  to  seize  the  most  obnoxious  members 
of  the  Opposition,  and  send  them  for  trial  before  the  Judges  who  had 
It*  discovery  already  given  their  opinion  on  the  question  of  law.    The  discover)'  of 
revolution-^   this  plot  led  lo  the  subsequent  revoluiionar)*  proceedings  of  the  five 
ary  proceed-  *  Lords  Appellant*  (Gloucestcr,  Derby,  Noliinsham,  Warwick,  and 
lZt^s  Arundel)   in  the  Parliament,  which  wiih   equal  propriety  has   been 

AtP'TiUnt.     termed   the   '  Wonder- workin;?'   and   the   *  Merciless.'     Deprived,  by 
rar/latMCHt.  death  or  exile,  of  all  his  favourites,  Richard  remained  for  nearly  a  year 
subser\ient  to  the  Duke  of  Gloucester's  party  ;  until,  taking  advantage 
of  the  growing  disunion  in  their  ranks,  and  of  a  reaction  in  public 
opinion,  he  suddenly  (in  13S9)  snatched  the  helm  of  government  from 
their  grasp. 
iHsurrecti0H      The  formidable  insurrection  of  the  villeins  in  1381  had  very  forcibly 
ViUciru,       called  the  attention  of  the  knights  and  burgesses,  who  had  hitherto 
«38t.  been  intent  upon  the  maintenance  of  their  own  political  liberties,  to 

the  growing  feeling  of  discontent  among  the  agricultural  labourers. 
Forming  probably  a  majority  of  the  whole  nation,  they  were  not 
merely  destitute  of  political  privileges,  but  harassed  by  vexatious 
restrictions  on  the  freedom  of  their  labour,  and  in  many  cases  were  in 
a  state  of  personal  bondage. 
History  of  For  a  long  time  prior  to  the  Conquest,  the  condition  of  a  large  num- 
r,  ber  of  the  ceorls   had  been  gradually  becoming  more  and  more 

Depression  o  ^  o 

of  the  Ceorls  depressed.  Although  they  were  all  freemen,  an  increasing  number 
Coaquest.*  ^^id  lost  the  privilege  of  commending  themselves  to  whatever  hlaford 
Depression  they  pleased,  and  were  unable  to  quit  the  soil  which  they  cultivated 
after"he^  for  their  own  and  their  lord's  benefit.  There  is  no  evidence  that  the 
Conquest:  Normans  made  any  change  in  the  legal  position  of  this  class  of  the 
people.  On  the  contrary,  the  customary  rights  of  the  agricultural 
tenants — the  main  body  of  the  people— are  expressly  confirmed  in  the 

*  He  sent  for  the  Sheriffs  and  required  them  to  permit  no  knight  or  burgess  to  be 
elected  without  the  approbation  of  ihe  King  and  his  Council.  The  Sheriffs  rfeused, 
assertin<7  that  the  Commons  would  maintain  their  ancient  privilege  of  electing  thejr 
own  represenialivcs.     Vita  Ricardi,  p.  85  ;  Wals.  ii.  161. 
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laws  attributed  to  William  the  Conqueror  :  Coloni  et  terrarum  exerci- 
tores  non  vexentur  ultra  debitum  et  statututUy  nee  licet  dominis  remo^ 
vert  colonos  a  terris  dummodo  debita  servUia  persolvant}    But  the 
general  status  of  all  agricultural  tenants  would  naturally  be  lowered 
under  the  harsh  rule  of  their  new  military  masters.    The  multitude  of 
smaller  or  larger  '  manors '  with  which  the  whole  of  England  appears 
covered  in  the  first  century  after  the  Conquest,  were  not  indeed  of 
Norman  origin,  though  called  by  a  Norman  name ;  but  the  strict 
application  of  the  Feudal  system  to  all  kinds  of  land,  which  was  a  as  an  in- 
result  of  the  Conquest,  must  have  tended  very  much  to  throw  the  of^he  ivu-* 
small  landed  proprietors  under  manorial  lordships.'-    The  ceorl,  who  *^**  »y^«ew. 
had  previously  been  at  liberty  to  go  where  he  willed,  would  now  tend 
to  the  position  of  one  bound  to  the  soil  ;  and  the  ser\'ice  which  was 
formerly  certain  in  amount  would  now  in  many  cases  be  exacted  at 
the  will  of  the  lord.     But  the  ceorl  did  not  on  that  account  cease  to 
be  a  freeman.     Ccorls  who  had  land  for  the  most  part  retained  it,  as 
libcre  tcnentcs  or  socmanni^  rendering  by  way  of  rent,  fixed  agricultural 
services,  exclusive  of,  or  in  conjunction  with,  a  money  payment.     The    vniein'a 
rest,  under  the  generic  term  t'/VAz/f/,  were  the  agricultural  labourers  fj^^fjjjf***™ 
whose  wages  were  paid  in  land  carved  out  of  the  demesne  which  they  a?ncuUui*i 
cultivated  for  the  lord.     But  amongst  the  villeins  there  were  various  both  free 
grades,  of  which  the  higher,  possessing  larger  holdings,  and  perform-  *"**  »o^«J«- 
ing  the  more  honourable  services  of  agriculture,  probably  approached 
very  near  to  the  socmanm ;  while  the  lower,  such  as  the  bordarii^ 
cottariij  and  cotseti^  with  but  sc«inty  allotments,  and  rendering  a  baser 
and  less  skilled  labour,  would  be  liable  in  many  cases  to  become 
gradually  confounded  with  the  servi^  who,  after  the  date  of  Domesday, 
disappear  as  a  class  distinct  from  the  villani? 

*  Thorpe.  An|;.-Sax.  Laws,  481,  c.  i  :  Leg.  Gul.  Conq.  c.  29. 

■  In  Bnicton  (lib.  i.  c.  1 1 ,  fol.  7)  we  read :  Fueruni  etiam  in  Conquestu  liberi  homines 
qui  libere  tenuerunt  tenemenui  sua  per  libera  serviiia  vel  per  liberas  consuetudincs, 
et  cum  per  potentiorcs  ejecii  essent,  postmodum  reversi  receperunt  eadem 
tenementa  sua  tenenda  in  '  .Unagio,  faciendo  inde  opera  serviiia,  sed  certa  et 
nominata :  et  nihilominus  liberi,  quia  licet  faciant  opera  serviiia  non  faciunt  ca 
ratione  personarum  sed  ratione  tenementorum. '  This  is  borne  out  by  Domesday. 
ii.  31  c;  '  Duo  taini  tenuere,  ibi  sunt  duo  villani.' 

»  [Uigby,  Hist,  Law  of  Real  Property,  pp.  128-9,  speaking  of  the  period  from 
Hen.  II.  to  Hen.  III.,  shows  how  the  practice  of  allowing  villeins  to  continue  to 
occupy  their  lands  without  interruption,  and  even  to  alienate  and  transmit  their 
interests  to  their  descendants,  gave  a  new  sense  to  the  word  villenagium,  which  by 
that  time  had  come  to  mean  (i)  the  nature  of  a  villein's  interest  in  land,  (2)  the  kind 
of  interest  which  a  villein  has.  though  the  land  may  be  held  by  a  freeman.  At  this 
period  (Hen.  II. — Hen.  III.),  the  villein,  or  freeman  holding  in  villeinage  (e.Kcept 
when  protected  by  an  express  covenant  under  seal  entered  into  by  the  lord),  held 
strictly  at  the  will  of  the  lord.  See  further  Bracton,  lib.  iv.  c  28,  fol.  208.  cited  by 
Digby,  ubi  supra,     '  The  distinction  between  bordars  and  cottars,'  says  Morgan. 
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Sttunaofthe  -  Glanvill,  writing  in  the  reign  of  Henry  II.,  speaks  of  the  naiivi  as 
being  absolutely  dependent  upon  their  lords'  will,  and  so  destitute  of 
any  kind  of  property  that  they  were  legally  incapable  of  purchasing 
their  own  redemption  from  villeinage.*  Here  we  may  probably  trace 
the  influence  of  the  Roman  law  as  to  slavery' in  exaggerating  the 
scr\'ile  aspect  of  villeinage  in  the  eyes  of  the  medixval  law)'crs. 
Applied  to  the  lower  grade  of  villeins — the  representatives  of  the 
ancient  thcows,  the  servi  of  Domesday — this  description  is  doubtless 
quite  accurate ;  but  with  regard  to  the  whole  class  of  agricultural 
labourers,  generically  known  as  villeins,  it  is  inconsistent  with  what 
we  learn  from  other  historic  sources.  That  villeins  had  property,  not- 
withstanding the  general  statements  of  Bracton  and  other  legal  writers 
to  the  contrary,  seems  to  be  clearly  proved.  Thus,  in  the  chronicle  of 
Simeon  of  Durham,  we  read  (j.  a,  1096) :  ComiicSy  daron^s,  vicecomites 
SHOS  milites  ct  vUlanos  spoliiivcrunt,  et  rf^i  non  modi  cam  summam 
aitri  et  iir<;t^nfi  dctttlcrunt?  So  in  the  *  Dialogus  de  Scaccario,'  among 
possible  debtors  to  the  King  are  enumerated  milcs^  vci  liber  alius,  vcl 
ascriptilius*  In  Magna  Charta  (sec.  20),  the  *wainage'  (implements 
of  tillage)  of  a  villein  is  specially  excepted  from  liability  to  seizure  for 
a  fine  due  to  the  King.  Henr>'  III.,  in  a  writ  issued  in  1225  for  the 
collection  of  a  *  fifteenth,'  excepts  from  assessment  the  arms  which  a 
villein  was  sworn  to  keep  for  ser%'ice  in  the  local  militia,  as  well  as  his 
household  utensils,  and  such  of  his  provisions,  hay,  and  provender  as 
were  not  for  sale.*  In  1232  a  'fortieth*  is  declared  to  ha\-e  been 
granted  by  the  *  archbishops,  bishops,  abbots,  priors,  clergy  holding 
lay  fees,  earls,  barons,  freeholders,  and  villeins  J  ^  Five  years  later  a 
*  thirtieth  *  is  declared  to  be  granted  by  the  freeholders,  pro  se  et  suis 

Enj^l,  under  the  Normanx,  p.  64,  '  is  by  no  means  clear  .  .  their  name  Uordarit] 
had  been  brought  into  England  by  the  Normans,  and  it  disappears  at  the  end  of 
the  i2th  century.  In  Normandy  they  were  principally  employed  in  domestic 
labour.' — C]    [tf.  Gneist,  Hist.  Engl.  Const.,  p.  441. — ED.] 

^  Omnia  catclla  cujuslibet  nativi  ita  intelliguntur  esse  in  potestate  domini  sni, 
quod  propriis  denariis  suis  versus  dominum  suum  a  xnUenagio  se  redimere  non 
potent. — Glinvill,  lib.  v.  c.  5  ;  see  also  Dialog,  de  Scac.  lib.  i.  c.  11 ;  lib.  ii.  c.  14. 

"  Ipse  enim  senois,  qui  in  potestate  alierius  est,  nihil  suum  habere  potest.  Inst, 
II.  ix.  3. 

•  Sim.  Dunelm.  [ii.  227.     Rolls  Ser. — C.] 

•  Dial,  de  Scac.  lib.  ii.  c.  13.  The  '  Dlalogus  de  Scaccario '  was  written  by 
Richard,  Bishop  of  London,  Treasurer  of  the  Exchequer  under  Henry  II.,  son  of 
Nigel,  Bishop  of  Ely,  his  predecessor  in  the  office,  and  great-nephew  of  Bishop 
Roger  of  Salisbury,  the  original  organiser  of  the  administration  of  that  court  It 
contains  '  an  extraordinary  mass  of  information  on  every  important  point  in  the 
development  of  constitutional  principles,  before  the  Great  Charter.  — See  Stubbs. 
Select  Chart.  160. 

•  Rymer,  i.  177. 

•  Matt.  Paris,  380  ;  Select  Chart.  351. 
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vil/amSf  and  a  distinction  is  drawn  between  the  villeins,  and  the  poor 
having  less  than  forty  f>ence,  tn  dom's,  who  are  to  pay  nothing.' 

It  seems  clear  that  the  word  villanus  had  undergone  a  change  of  Chant^e  in 
meaning  between  the  times  when  Domesday  was  compiled  and  when  oiuhe  woni 
Bracton  wrote  under  Henry  III.     In  Domesday  the  men  who,  though  *^'»*'**^* 
performing  base  services,  were  still  free,  are  carefully  distinguished 
from  the  scrvi.    But  both  the  villani  and  S€n*i  received,  the  one  their 
wages,  the  other  their  means  of  subsistence,  in  land,  which,  however 
it  might  differ  in  quantity,  was  still  held  by  the  same  villein  tenure, 
and  for  which  they  rendered  services  the  same  in  kind  though  differ- 
ing in  extent.     From  the  status  of  the  scrtn — the  lowest  species  of 
tenants-in-villeinage — the  generic  term  *  villein  *  seems  gradually  to 
have  acquired  a  lower  sense  and  meanin«;,  and  came  at  length  to 
denote  the  condition  of  personal  servitude.'-    The  great  mass  of  the  o^JiUSIT*^ 
villeins,  however,  were  still  freemen,  though  subject  to  ser\'iccs  of  a  noc  slaves, 
base  or  ser\'ile  character.     The  word  sen'tts  disappeared  as  the  name 
of  a  class,  but  villeins,  in  the  lower  sense  of  the  term,  are  srenerallv  The^^^'of 
specifically  described  as  naiivi — villeins  by  birth,  not  merely  by  tenure  represenied 
bv  the  addition  of  the  word  sen'us  after  vUlanus.    The  double  lla/A**.**'*' 


signification  of  the  word  is  evident  from  the  returns  in  the  Hundred 
Rolls  {tetftp,  Edw.  I.),  where,  in  certain  cases,  it  is  specially  stated, 
viliani sunt servi^  ox nativi \^  while,  on  the  other  hand,  in  the  deci- 
sions of  the  Curia  Regis  of  the  same  period,  the  word  villanus  is  used 

*  Rvmer,  i.  232. 

*  *  It  may  be  doubted  whether  the  word  villani  had  during  the  twelfth  century 
fully  acquired  the  meaning  of  ser\'itude  which  \('as  attached  to  it  by  the  later 
lawyers.' — Stubbs.  Const.  Hist.  i.  431. 

*  Rot.  Hund.  324  ;  Tenentes  in  villenagio  sunt  nativi  de  sanguine  suo  ;  327, 
tenentes  in  villenagio  sunt  ita  servi  et  nativi  quod  non  possunt  mnntare  filias  suas 
sine  licentia  domini ;  329.  sunt  strvi  et  villani  de  sanguine  suo  ;  822.  De  Xativis, 
Robertus  Noreyes  tenet  unant  virgatam  in  pitro  villenagio  et  reddit  per  annum  ii  s. 
ii  denar'  et  debet  operari  per  to/um  annum  et  talliari,  et  redimet  pueros  suos  ad 
Toluntatem  domini. 

[A'ativi  and  villani  were  sometimes  sold  or  granted  away,  but  whether  they  were 
in  consequence  dislodged  from  their  homes,  and  transplanted  to  lands  belonging 
to  the  Church  or  Convent  to  which  they  were  granted,  is  not  clear  from  the  charters 
cited.  An  interesting  correspondence,  with  extracts  by  Sir  William  Parker  of 
Melford.  Bart.,  from  Norfolk  charters  of  the  Z2th  and  X3th  centuries,  is  printed  in 
Tkt  East  Anglian,  New  Series,  Ipswich,  1885,  Pt.  II.,  pp.  27-9.  Again,  in 
a  deed  simply  described  as  of  the  X3th  century,  Geoffrey  Scallarius.  son  of 
Hugo,  gives  to  God  and  the  Church  of  the  Holy  Trinity  of  London,  and 
to  Richard,  the  Prior  there,  John,  son  of  Robert  de  Wydehalle,  his  native- 
bom  serf,  with  all  his  progeny  now  living,  or  which  may  be  bom  to  him,  for 
ever,  with  all  their  chattels,  the  Prior  giving  six  marks  in  money.  In  1x82. 1'homas 
de  Barewe,  at  the  request  of  Sampson.  Abbot  of  St.  Edmund's,  gives  Seward  de 
Rarewe.  son  of  Aluric  le-fader,  with  all  his  chattels  and  progeny,  in  pure  and 
perpetual  charity,  to  God  and  to  the  Church  of  the  Convent  of  St.  Edmund's.  It 
may  be  questioneid  whether  some  of  these  nominal  sales  or  gifts  were  not  practically 
manumissions. — C.] 


villeins. 
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to  designate  the  state  of  personal  serfdom  J  We  are  expressly  told  by 
Bracton  {temp.  Hen.  III.)>  that  a  freeman  might  hold  tenement  in 
villeinage,  in  which  case  his  personal  liberty  existed  along  with  the 
.  burthens  of  territorial  servitude.^  He  distinguishes  two  kinds  of 
]2JjJ|J^  villeinage,  socage  and  pure.  The  viliani  socmanni  were  bound  to  fixed 
and  pare  services,  but  while  they  could  not,  so  long  as  they  performed  the  ser- 
vice due,  be  removed  from  their  land  against  their  will,  they  could  at 
any  time  voluntarily  leave  it.  They  had  no  power,  however,  any  more 
than  the  tenant  in  pure  villeinage,  to  confer  on  another  any  right  or 
interest  in  the  land  occupied  ;  they  could  only  by  a  bargain  with  the 
lord  surrender  it  to  him  or  his  steward,  so  that  it  might  be  let  out 
afresh  to  the  person  in  whose  favour  it  had  been  relinquished.^  The 
'  pure '  villein,  on  the  contrary,  according  to  Bracton,  might  be  sub- 
jected to  unlimited  services  and  burthens,  ncc  scire  dcbcat  sero  quid 
facerc  dcbcat  in  crastino^  .  .  .  talliari  .  .  .  potest  ,  .  ,  ad  plus  vet 
minus.*  He  had  not  the  smallest  right  in  the  land  which  he  culti- 
vated, and  was  in  the  stronj^cst  sense  of  the  word  a  predial  serf. 
The  viliani  socmanni  seem  to  have  consisted  chiefly  of  those  who  were 
*  tenants  of  the  King's  demesnes,'  but  there  is  ver>'  strong  evidence 
that  at  the  beginning  of  the  thirteenth  century  the  majority  of  the 
agricultural  tenants  of  ordinary  manors,  though  subject  to  many  vexa- 
tious conditions,  were  freemen,  and  that  only  those  specially  denomi- 
nated nativi  were  *pure'  villeins — that  is,  in  actual  serfdom  or 
slavery.* 

*  Placit.  .'\bbrev.  p.  35  :  Et  dicunt  quod  vil/anus  est  quia  ipse  debet  arare  et 
metere  et  auxilium  dare  per  constietudinem  et  quod  non  potest  sine  licentia  filiam 
suam  mariiare.  Id.  z6z  :  Homines  cognovenint  se  esse  viUanos  et  consuetudinarios 
predicti  A.  operando  quidquid  ipse  precepit  et  dando  merchctam  pro  filiabus  suis 
niaritandis. 

*  Bracton,  1.  ii.  c.  8  ;  iv.  c.  28 ;  see  also  Placit  Abbrev.  39  Edw.  III.  p.  343 ; 
Tenura  in  villcnagio  non  facit  libenim  hominem  villanum. 

'  Bracton.  ii.  8. 

*  [iv.  28.     Cf.  Digby,  Hist,  Law  of  Real  Prop.  p.  129.— C] 

*  See  especially  '  Domesday  of  St.  Paul's,'  of  the  year  1222,  edited  for  the 
Camden  Society  by  the  late  Archdeacon  Hale.  '  Tenants  of  four  ranks  or  orders.' 
remarks  the  Archdeacon,  '  occupied  the  manors  of  St.  Paul's  at  the  time  of  the 
Exchequer  (Domesday)  Survey— Viliani,  Bordarii,  Cotarii,  Servi.  .  .  In  the 
Domesday  of  1222  only  one  of  these  distinctive  names  is  preserved — that  of  the 
Cotarii ;  but  the  other  three  classes  appear  to  be  represented  by  the  Tenentes 
plibere,'  '  antiquum  tenementum,'  'de  dominico.'  'per  villenagium/  &c.],  the 
Operarii  [persons  holding  land  'ad  opcrationem.'  »'.«.,  exclusively  by  the  tenancy 
of  labour],  and  the  Nativi.  .  ,  .  Though  there  were  '  Servi '  on  every  manor  in 
the  e&rlier  times,  no  distinct  mention  is  made  of  this  class  on  any  of  the  manors  in 
1222,  though  probably  the  persons  described  as  '  nativi  a  principio  '  .  .  belonged 
to  it.  .  .  The  ordinary  prsedial  services  required  from  the  Tenentes  or  Viliani  were 
not  required  to  be  performed  in  person  ;  and  whether  in  the  manor  or  without  it 
the  Villanus  was  not  in  legal  language  '  sub  potestate  domini.'  Not  so  the 
Nativus  ;  wherever  he  was  dwelling,  he  was  his  lord's  property,  and  must  return 
to  his  manor  or  be  pursued  as  a  fugitive  slave.    (Bracton,  1.  i.  c.  6,  10.)  .  .  . 
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It  is  important  to  bear  in  mind  that  manorial  property  differed  in  Pjjjjf^*^ 
many  respects  from  the  modem  landed  estate.    *  It  was  not  a  breadth  ancient 
of  land,  which  the  lord  might  cultivate  or  not  as  he  pleased,  suffer  it  fSli^^^ 
to  be  inhabited,  or  reduce  it  to  solitude  and  waste ;  but  it  ^vas  a  landed 
dominion  or  empire,  within  which  the  lord  was  superior  over  subjects 
of  different  ranks,  Ms  power  aver  them  not  being  absolute^  but  limited 
by  law  and  custom,  ,  .  The  demesne,  the  assiscd/  and  the  waste  lands 
were  his  ;  but  the  usufruct  of  the  assiscd  land  belonged,  on  conditions, 
to  the  tenants,  and  the  waste  lands  were  not  so  entirely  his  that  he 
could  exclude  the  tenants  from  the  use  of  them.*  - 

The  natural  tendency  of  the  Customary  law  by  which  each  manor  Tendency  in 

the  manor 

was  regulated  was  towards  certainty ;  certainty  of  services,  certainty  towards 
of  tenure.     Accordingly  we  find  in  the  Hundred  Rolls  and  other  Lincl  ""JiTand^ 
registers  of  the  thirteenth  century,  exact  spccihcations  of  the  ser\-ices  services, 
due  from   the  various  denominations  of  tenants  ;    and  even   those 
villeins  who  are  entered  as  liable  to  be  talliagcd  at  the  will  of  the  lord, 
have  their  aijricultural  services  accuratclv  determined  both  in  kind 
and  extent.  There  was  another  circumstance  which  favourably  attected 
the  condition  of  the  agricultural  population.     A  money  economy,  as  i^^mgnt'of^ 
opposed  to  the  Medixval  barter  in  kind,  was  established  in  England  a  money 
at  a  much  earlier  period,  and  far  more  extensively  than  in  the  great  EngianX 
inland  countries  of  the  European  continent.^    The  lords  of  manors 
found  it  more  profitable  and  convenient  to  receive  money  payments  in 
lieu  of  the  ancient  predial  services,  and  the  tenants  were  very  willing 
by  such  payments  to  relieve  themselves  from  the  burthen  of  personal 
performance  of  the  ser\Mces.     This  change  was  gradually  carried  out  Rise  of  the 
between  the  end  of  the  thirteenth  and  the  middle  of  the  fifteenth  cen-  {iS>u«r«?^ 
turies.     In  this  way  a  numerous  class  of  free  labourers  arose,  and  the 
lords  of  manors  passed  into  the  condition  of  the  landlord  of  modem 
times,  who  must  hire,  but  cannot  command,  labour. 

Under  the  manorial  system  all  the  tenants  performed  prsedial  services,  but  the 
higher  was  the  rank  of  the  tenant  the  fewer  services  were  due.' — Introd.  pp.  xxi., 
xxiii..  xxvi.  '  I  suspect/  says  Hallani,  '  that  we  go  a  great  de;il  too  far  in  sctUng 
down  the  descendants  of  these  ceorls — that  is,  the  whole  Anglo-Saxon  population, 
except  thanes  and  burgesses,  as  almost  universally  to  be  accounted  such  villeins  as 
we  read  of  in  our  law-books,  or  in  concluding  that  the  culiivators  of  the  land,  even 
in  the  X3th  century,  were  wholly,  or  at  least  generally,  ser\-ile.  It  is  not  only 
evident  that  small  freeholders  were  always  numerous,  but  we  arc  perhaps  greatly 
deceived  in  fancying  that  the  occupiers  of  villein  tenements  were  usually  villeins.' 
— Middle  Ages,  iii.  261. 

^  Assizf^  lands = parts  of  the  demesne  granted  out  to  tenants  subsequently  to  the 
original  formation  of  the  manor. 

*  Hale.  Domesday  of  St.  Paul's,  Introduct.  xxxii.-iii. 

'  Nasse,  Agricultural  Community  of  the  Middle  Ages  (translated  by  Ouvry), 
p.  67. 
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The  first  to  profit  by  this  change  were  the  higher  classes  of  villeins^ 
who  gradually,  by  force  of  custom,  developed  from  mere  tenants-at- 
will  into  customary  freeholders  and  copyholders,  with  inheritable 
estates  in  their  lands  subject  to  fixed  services.'  The  lowest  class,  the 
nativi,  still  continued  for  a  long  time  in  a  state  of  transition,  their 
birth  state  of  slavery  presenting  an  almost  insuperable  bar  to  emanci- 
pation otherwise  than  by  the  free  will  of  their  lords,  so  long  as  they 
continued  on  the  manors  to  which  they  were  attached.  Their  ultimate 
emancipation  was  due  partly  to  voluntary  manumission,  which  the 
clergy  persistently  urged  upon  the  lords,  partly  to  the  humane  pre- 
sumptions of  the  law  in  favour  of  liberty,  but  mainly  to  the  efforts  of 
the  slaves  themselves,  who  being  in  bondage  only  relatively  to  their 
masters,  but  free  as  to  all  the  world  besides,  practically  escaped  from 
servitude  by  flight  to  distant  counties,  or  sought  the  shelter  of  some 
city  or  borough  within  whose  hospitable  walls  unmolested  residence 
for  a  vcar  and  a  dav  rendered  them  for  ever  freemen. 

The  dreadful  pestilence  of  134S,  by  greatly  reducing  the  number  of 
the  new  class  of  hired  labourers,  nearly  doubled  the  value  of  their 
labour, — to  the  great  loss  of  those  landed  proprietors  who  had  com- 
muted the  predial  services  of  their  tenants.  The  landlords,  with  an 
utter  disregard  of  the  rights  of  the  labourers,  had  recourse  to  the 
statute  of  1349,  and  to  a  series  of  similar  statutes  between  that  year 
and  1368,  by  which  every  able-bodied  man,  not  living  of  his  own  nor 
by  any  trade,  was  compelled  to  hire  himself  to  any  master  who  should 
demand  his  services,  at  such  wages  as  were  paid  three  years  previously, 
or  for  some  time  preceding.  These  statutes,  while  failing  in  the  object 
which  they  had  in  view,  as  appears  by  the  frequent  complaints  of  the 
Commons  that  they  were  not  kept,  greatly  increased  the  general  dis- 
content of  the  peasantry.^    In  a  great  many  manors  at  this  period  the 

^  The  remarkable  transmutation  of  villein-tenure  into  copyhold  began  at  least  as 
early  as  the  time  of  Henry  III.,  and  was  completely  carried  out  before  the  reign  of 
Edward  IV\,  when  the  Judges  permitted  the  copyholder  to  bring  an  action  of  tres- 
pass against  his  lord  for  dispossessi  n . 

[Digby,  Hist.  Law  0/  Real  Property,  p.  245,  sets  out  the  part  which  Custom 
had  in  'protectin<7  the  tenant  in  villeinage,  and  aiding  his  upward  move.  For 
'Custom,'  as  Digby  says,  'fixed  the  rights  of  the  lord,  the  amount  of  service  to 
be  rendered  to  him,  the  heriots  upon  the  death  of  the  tenant,  the  fine  on  the 
admission  of  a  new  tenant,  the  mode  of  succession  and  devolution  of  the  lands  to 
the  tenant's  eldest  or  youngest  son,  or  to  all  the  sons  alike,  and  so  forth. '  And 
these  customs,  he  remarks,  were  'deeplv  rooted  in  the  habits  of  the  people,'  so 
much  so,  that  '  from  Bracton  to  £dw.  iV.  we  hear  this  class  of  tenants  {i.e.  in 
villeinage)  spoken  of  as  if  they  had  a  recognised  and  legally  protected  interest  in 
lands.' — C.] 

■  The  legislation  respecting  the  whole  class  of  free  labourers,  from  the  early 
part  of  the  X4th  century  till  the  end  of  the  X5th,  was  selfish  and  unjust  throughout 
'  The  labourer,'  remarks  Mr.  Pashley,  '  was  never  to  better  his  condidon.    Im- 
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ancient  services  still  remained  due,  but  the  villeins,  lured  by  the 
prospect  of  high  wages,  impatient  of  the  burthens  of  predial  service, 
and  animated  by  the  general  Democratic  spirit  which  the  progress  in 
knowledge  and  refinement  had  excited  throughout  Europe,  began  to 
confederate  for  the  purpose  of  resisting  their  lords.  A  statute  of  the 
first  year  of  Richard  II.,  passed  'at  the  grievous  complaint  of  the 
Lords  and  Commons  of  the  Realm,  as  well  men  of  Holy  Church,  as 
other,'  for  the  punishment  of  recalcitrant  villeins,  recites  that '  villeins 
and  tenants  of  land  in  villeinage  who  owe  services  and  customs  to 
their  lords,  had  of  late  withdrawn  their  customs  and  scr\'ices  from 
them,  by  comfort  and  procurement  of  others  their  counsellors,  main- 
tainers,  and  abettors,  who  had  taken  hire  and  proBt  of  the  said  villeins 
and  land  tenants  ;  and  under  colour  of  exemplitications  out  of  Domes- 
day Book  of  the  manors  and  villes  in  which  they  dwelt,  and  by  wrong 
interpretation  of  those  exemplifications,  claimed  to  be  quit  and  dis- 
charged of  all  manner  of  senice,  either  of  their  body  or  of  their  lands, 
and  would  suffer  no  distress  or  other  course  of  justice  to  be  taken 
against  them  ;  and  did  menace  the  sen*ants  of  their  lords  with  peril  to 
life  and  limb,  and  what  is  more,  did  gather  together  in  great  routs, 
and  bind  themselves  mutually  by  such  confederacy  that  each  one 
should  aid  the  other  to  resist  their  lords  with  the  strong  hand.'  *  It 
has  been  suggested,  with  much  probability,  that  about  this  period  the 
lords  of  manors  who  had  commuted  the  services  of  their  tenants, 
attempted  to  reimpose  the  old  predial  burthens,-  and  that  this,  in  con- 
junction with  the  irritating  poll-tax  of  twelvepence  a  head  exacted  from 
rich  and  poor  alike,'  was  the  exciting  cause  of  the  formidable  insur- 

prisonment  and  branding  on  the  forehead  with  a  hot  iron  was  the  lot  of  the  fugitive 
servant,  although  he  had  never  consented  to  enter  into  the  ser\'ice  of  his  lord,  and 
bad  been  compelled  to  do  so  for  wages  less  than  he  was  justly  entitled  to  receive. 
Even  "artificers  and  people  of  mysteries  "  were  liable  to  hQ pressed  by  the  lord  to 
get  in  his  haivest  (13  Rich.  II.  c.  3).  and  if  a  poor  labourer's  unmarried  daughter 
of  eighteen  or  twenty  years  of  age  had  been  "  required  to  serve  "  any  master,  she 
must,  under  the  statutory  provisions,  either  have  gone  into  the  service,  or  have  been 
committed  to  gaol  for  refusing.  No  child  could  be  apprenticed  to  any  useful 
craft,  unless  its  parents  were  owners  of  land  yielding  a  certain  amount  of  yearly 
rent,  and  the  compulsory  service,  such  as  has  been  described,  paid  for  by  a  mte  of 
wages  below  the  just  level,  would  be  a  perpetual  cause  why  servants  should  have 
endeavoured  to  free  themselves  from  their  bondage,  and  why  the  "valient  beggars  " 
of  whom  we  read,  should  have  so  greatly  increased  throughout  the  country.' — 
Pauperism  and  the  Poor  Laws.  p.  163. 
'  I  Ric.  II.  c.  6  (Stat.  Realm,  ii.  2).     [Cf.  Burton  Chart.  J,  D.  A.  S,  135. 

v^»  j 

"  Thorold  Rogers,  History  of  Agriculture  and  Prices  in  England,  A.D.1259-1400 
p.  81-3.— €.] 

*  It  was  ordered,  however,  that  the  richer  should  aid  the  poorer,  and  that 
individual  contributions  might  range  from  aor.  down  to  41/.  :  que  a  la  somme 
totale  accomptez  en  chescune  Ville  les  suffisanu  selonc  leur  aiferant  eident  les 
meindres  ;  Issint  que  les  pluis  sufllisantz  ne  paient  oultre  la  somme  de  Ix  Grotes  pur 
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rection  of  138 1,  in  which  all  classes  of  the  villeins — free  and  slave — 
Demands  of  made  common  cause.    The  actual  demands  of  the  insurgents  were 
gent^ieiiu  evidently  framed  so  as  to  include  the  grievances  of  the  free  agricul- 
m  1381.        tural  labourers  as  well  as  of  the  ntUivL    They  comprised,  in  addition 
to  a  general  pardon,  (i)  the  abolition  of  slavery ;  (2)  a  iixed  rent  of 
fourpcnce  the  acre  on  lands  instead  of  the  predial  sen-ices  due  by 
tenure  in  villeinage  ;  and  (3)  freedom  of  commerce  in  market  towns 
without  toll  or  impost. 
Reaction  The  immediate  effect  of  the  violence  of  the  Democratic  party  was  to 

Insurrection  c^catc  a  reaction  of  stem  repression.    The  general  charter  of  manu- 
ofijSi.         mission  (which  was  clearly   illegal)    extorted  from   Richard  by  the 
rioters,  was  annulled  by  Royal  proclamation  *  and  by  statute,  both 
Houses  of  Parliament  unanimously  refusing  to  accept  the  King's  offer 
to  agree  to  the  entire  abolition  of  the  state  of  bondage,  and  affirming, 
in  the  exaggerated  language  of  panic,  that  they  would  never  consent 
to  such  a  measure  even  *  to  save  themselves  from  perishing  altogether 
Decay  and     in  onc  dav.' •     But  the  Insurrection  was  reallv  the  turning-point  in  the 
extinction  of  hisLofy  of  predial  servitude.     When  the  panic  had  passed  away,  the 
viiieinage.     process  of  decay,  which  had  begun  in  the  previous  century,  proceeded 
at  an  accelerated  pace,  and  was  consummated  by  the  Wars  of  the 
Roses,  which  weakened  the  authority  of  the  lords  over  all  classes  of 
their  tenants,  and  enabled  the  latter,  in  the  midst  of  the  political  con- 
fusion,  to   make  good   their  independence.      In   a  few  exceptional 
instances  the  state  of  servitude  lingered  on  till  the  commencement  of 
the  seventeenth  century,  when  it  became  extinct  without  any  legisla- 
tive abolition.' 

lui  et  pur  sa  fcnime,  et  nule  persone  meins  q'un  Grot  pur  lui  ct  pur  sa  femme. 
Rot.  Pari.  iii.  9a  But  this  left  much  scope  for  oppression  on  the  part  of  the 
collectors  of  the  tax. 

*  Rymer,  iv.  126. 

*  '  Ne  jamais  ne  ferroient  pur  vivre  et  murrir  touz  en  im  jour.'     Rot  Pari.  iii. 
loa 

'  The  last  case  in  which  villeinaj^e  was  pleaded  was  that  of  Pigg  v.  CaUy  (Nov, 
R.  27),  in  the  X5th  of  James  I.  The  plaintiff.  Pigg,  sued  the  defendant  in  trespass 
for  taking  his  horse.  The  defendant  pleaded  that  he  v^'os  seised  of  the  manor  of 
D. ,  to  which  Pigg  was  a  villein  regardant,  and  that  defendant  and  those  seised  of 
the  said  manor  had  been  seised  of  the  plaintiff  and  his  ancestors.  The  plaintiff 
replied  that  he  m^s  free,  and  this  issue  was  found  in  his  favour.  Since  the  extinc- 
tion of  villeinage,  no  form  of  slavery  in  England  has  been  recognised  by  law.  But  ' 
in  the  Colonies  it  was  legalised  by  statutes  xo  Will.  III.  c.  36,  5  Geo.  11.  c.  7.  and 
3a  Geo.  II.  c  31 ;  and  the  status  of  a  colonial  slave  when  in  England  long  con- 
tinued doubtful.  As  early  as  Queen  Anne's  reign.  Lord  Chief  Justice  Holt  expressed 
an  opinion  that  '  as  soon  as  a  negro  comes  into  England  he  becomes  free,'  and 
Mr.  Justice  Powell  also  declared  that.  '  the  law  takes  no  notice  of  a  negro  (2  Salk. 
666)  ;  but  the  first  express  adjudication  on  the  subject  was  not  given  till  177a, 
when  Lord  Mansfield,  in  the  celebrated  case  of  the  negro  Sommersett,  pronounced 
the  decision  of  the  Court  of  King's  Bench  that  slavery  in  England  is  illegal,  and 
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II.  1389—1397.  During  this  period  of  nearly  eight  years,  comparative  •y^f^jjjf^ 
harmony  subsisted  between  Richard  and  his  Parliament    The  events  1^9-1397. 
of  the  earlier  part  of  his  reign  had  taught  the  King  discretion,  or  Apparent 
possibly  dissimulation ;   and  the  return  of  John  of  Gaunt,  who  had  b^m' 
been  absent  during  the  late  revolutionary  proceedings  prosecuting  his  ^**,J^ 
claim  to  the  throne  of  Castile,  served  to  keep  his  brother  of  Gloucester  parliament. 
in  check,  and  exercised  a  mitigating  influence  over  the  excited  passions 
of  all  parties.    A  revulsion  of  popular  feeling,  somewhat  similar  to 
that  which  in  later  times  brouglit  about  the  restoration  of  Charles  II., 
seems  to  have  set  in  ;  and  the  Parliament  during  this  period  proved 
complacent  and  even  obsequious.    The  popular  leaders  among  the  Division 
nobles  were  moreover  divided  by  personal  jealousies,  and  thus  the  JJ^JUIl'*** 
Commons  lacked  the  powerful  support  which  they  had  hitherto  received,  nobles. 
The  scries  of  truces  with  France  obviated  the  necessity  for  oppressive 
taxation.    The  Parliament  refrained  from  interfering  with  the  King's 
household  expenses,  and  repealed  the  statute  by  which  Edward  II. 
had  been  deposed  ; '  but  they  continued  the  practice  of  making  con- 
ditional grants,  to  be  levied  only  in  case  of  an  expedition  against  the 
enemy,  and  on  account  of  the  nonfulnlment  of  this  condition,  several 
subsidies  were  remitted  by  proclamation.    The   King  on  his  side 
behaved  with  unusual  counesy.     In  1390,  he  ordered  the  Chancellor, 
Treasurer,  and  other  members  of  his  Council,  to  resign  their  offices  in 
Parliament,  and  submit  themselves  to  its  judgment  in  case  any  charge 
should  be  brought  against  them.     After  a  day's   deliberation  the 
Commons  declared,  in  full  Parliament,  that  nothing  amiss  had  been 
found  in  the  conduct  of  the  Ministers,  who  were  consequently  restored 
to  their  former  positions ;  the  King  protesting  that  his  complaisance 
on  this  occasion  was  not  to  be  drawn  into  a  precedent.^ 

As  soon  however  as  Richard,  having  secured  an  alliance  with  the  Prosecution 

of  Haxey. 

that  the  negro  must  be  set  free.  [Long  before  Holt  and  ^^ansf1eId,  however,  the 
distinguished  Civilian,  Sir  Leoline  Jenkins,  had,  in  his  Charge  at  an  Admiralty 
Sessions  at  the  Old  Biiiley,  m  1674-5,  pronounced  oditer  that  tl)ere  was  '  no  such 
thing  as  a  slave'  in  England.  See  Law  Magazint  and  Review,  No.  cclvii..  for 
Aug.  1885,  where  the  Charge  is  edited  with  notes  by  Sir  Sherston  Baker,  Bart. 
'l*he  passage  cited  on  p.  424  of  the  Reviav.—CJ]  (State  Trials,  xx.  i.  ;  Broom. 
Const.  Law)  J[Denman's  ed.,  pp.  59-1 15' — C]  Four  years  later,  in  the  case  of 
the  negro  Knight,  the  Court  of  Session  in  Scotland  declared  the  unlawfulness  of 
negro-slavery  in  that  country  (Morison,  Diet,  of  Decisions,  iii.  14545).  It  was  not 
however  till  1799  ^1^^^  ^^^  colliers  and  sailers  of  Scotland,  who,  by  force  of  a  com- 
paratively modem  custom  which  had  grown  into  recognition  since  the  extinction  of 
the  ancient  feudal  villeinage,  had  been  reduced  to  a  state  of  serfdom,  were  declared 
absolutely  free  by  Statute  39  Geo.  II L  c.  56.  Seven  years  later  the  Slave 
Trade  was  prohibited  ;  and  on  the  ist  of  August,  1834,  Colonial  slavery  itself  was 
abolished. 

>  Rot.  Pari.  iii.  286. 

•  Rot.  Pari.  iii.  258. 
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Royal  £unily  of  France,  and  perceiving  the  disunion  which 
among  his  principal  nobility,  fancied  himself  secure  upon  his  throne, 
he  ventured  once  more  to  indulge  his  natural  arbitrary  and  tyrannical 
disposition.    His  first  'open  defiance  of  Parliament  and  declaration  of 
arbitrary  power'  was  the  prosecution  in  1397  of  Thomas  Haxcy,  a 
priest,  and  probably  a  representative  of  the  clergy  in  the  Lower 
Housc,^  who  had  introduced  a  Bill  complaining  of  maladministration 
iluu*'        and  of  the  excessive  charges  of  the  King's  household.     Its  specific 
allegations  were  :  (x)  That  the  statute  requiring  sheriffs  and  escheators 
to  be  persons  of  sufficient  lands  and  rent,  and  that  they  should  not 
retain  office  for  more  than  a  year,  was  not  kept  or  regarded.    (2)  In 
the  Scottish  March,  great  oppressions  and  outrages  were  inflicted  by 
the  Scots,  contrary  to  the  truces  between  the  two  kingdoms,  and  to  the 
destruction  of  the  March  and  of  the  King's  lieges  :  wherefore  it  was 
prayed  that  a  remedy  mijjjht  be  ordained  by  the  good  discretion  of 
the  King  and  Lords.     (3)  That  retainers  {*  vadletz  appcllez  yomcn  ')  of 
the   Lords  (not  being  familiars  and  menials  with  the  Lords)  wore 
liveries,  contrary  10  the  statu cc  passed  with  the  object  of  preventing 
the  maintenance  and  duress,  by  colour  of  such  liveries,  done  in  the 
country,  to  the  oppression  of  the  people  and  the  disturbance  of  the 
execution  of  the  law.     Wherefore  the  Commons  prayed  that  the  said 
statute  be  kept,  and  a  certain  punishment  be  ordained,  by  advice  of 
the  Lords,  for  those  who  failed  to  observe  it.     (4)  That  the  great  and 
excessive  charge  of  the  King's  household  should  be  amended  and 
diminished  :  to  wit,  of  the  multitude  of  bishops,  who  have  lordships, 
and  with  their  retinue  are  supported  by  the  King  ;  and  also  of  many 
ladies  and  their  attendants  who  dwell  in  the  palace  of  the  King  and  at 
his  cost.-     Richard  sent  for  the  Lords,  who  were  considering  the  Bill, 

^  His  name  does  not  appear  in  any  return  of  the  elections  to  this  PiEirliament, 
but  he  was  in  all  probability  a  proctor  of  the  clergy  attendinj^  Parliament  under 
the  pracmunienUs  clause.  He  was  a  canon  of  Southwell  and  aftenvards  of  York, 
where  he  was  Treasurer  in  14x8,  and  his  tomb  still  remains  in  the  Minster. 
See  Raine's  Fabric  Rolls  of  York  Minster  [Surtees  Soc,],  pp.  203-206  [where 
an  interesting  account  is  given  of  Haxey],  and  Siubbs,  Const  Hist.  ii. 
492. — C. 

*  Rot.  Pari.  iii.  340.  In  the  recital  of  Haxey's  Rill  contained  in  the  pardon 
ultimately  granted  to  him  (Rot.  Pat.  20  Ric.  II.  in  Rot.  Pari.  iii.  407),  he  is  also  i 
made  to  complain  of  the  imposition  by  the  Pope  of  a  tax  of  4^/.  in  the  pound  on 
the  clergy  of  the  province  of  Canterbury  :  *  El  auxi  [plesc  a  les  Conmmncs  d'Engle- 
terre  en  cest  present  Parlement]  de  considerer,  comeni  lui  Seint  Piere  fist  imposi- 
cion  du  dcrgie  de  la  diocise  de  Caunierbirs  de  quatre  dcnicrs  de  la  livre  I'an 
darrein,  quel  imposicion  cstoit  expressement  encauntre  la  Rcgalie  nostre  Seigneur 
Ic  Roi.  a  grand  damage  et  destruction  de  la  Clergic  et  de  la  Comun'  d'Engle- 
terre,  et  adnullemeni  de  les  droitz  de  la  Corone  nosire  dit  Seigneur  le  Roy,  et  ent 
ordener  due  remede  en  salvacion  nostre  dit  Seigneur  le  Roy.  el  son  Roaume,  pur 
Dieu,  et  en  ocvre  de  charitec.' 
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declared  it  to  be  an  invasion  of  his  prerogative^  and  ordered  the  Duke 
of  Lancaster  to  demand  from  the  Commons  the  name  of  the  person 
who  had  introduced  it.  This  request  the  Commons,  with  many 
humble  apologies,  complied  with  ;  and  being  intimidated  by  the  King, 
and  unsupported  in  this  instance  by  the  nobility,  they  remained  passive 
while  the  Lords  and  the  King  passed  an  ordinance,  in  the  nature  of  an 
ejr  post  facto  law,  declaring  it  treason  for  any  person  to  move  Par- 
liament to  remedy  anything  appertaining  to  the  King's  person,  rule,  or 
royalty.  Two  days  after  (Feb.  7),  under  this  law,  Ha.\ey  was  con- 
demned, on  his  own  confession,  to  suffer  the  punishment  of  a  traitor.^ 
This  violent  proceeding  was  undoubtedly  (to  quote  the  words  used  in 
Henry  IV.'s  first  Parliament,  when  the  Judgment  was  reversed  in  both 
HousesX  *en  anientiscmcnt  des  custumes  de  lez  communes,  encontre 
droit  et  la  curse  quel  avoit  estc  devant  en  Parlement.'-  Since  the 
50th  of  Edward  IIL,  the  right  of  the  Commons  to  a  control  over 
public  expenditure,  as  well  as  to  freedom  of  speech  in  Parliament,  had 
been  established  by  its  frequent  and  ctteciive  exercise. 

IIL     1397 — 1399.     The  prosecution  of  Haxey  was  quickly  followed  Tkira 
up  by  the  execution  of  the  King's  long-cherished  project  of  revenge,  ^^-{^99. 
the  first  step  towards  which  was  the  seizure  of  the  Duke  Of  Gloucester  Despofic 
and  the  EarIsjof_\\'arwick  and  ArundcTXthree  out  of  the  five  '  Lords  Richard. 
Appellant').     The  conduct  of  the  Parliament  was  so  scD'ile,  as  to  Servility  of 
render  probable  the  statement  of  the  anonymous  monk  of  Evesham  in    "  »aineni. 
his  life  of  Richard  11.,^  that  it  was  surrounded  by  the  King''s  troops, 
and  thus  coerced  into  compliance  with  his  wishes.     Notwithstanding 
the  general  and   special    pardons    formerly  granted,  the   Duke  of 
Gloucester,  who  had  been  sent  to  Calais  and  there  murdered,  was 
attainted  after  his  death,  the   Earl  of  Arundel  was  beheaded,  his 
brother,  the  Archbishop  of  Canterbury,  deposed  and  banished,  andC 
the  Lords  Warwick  and  Cobham  sent  beyond  sea.     In  the  short 
l^arliament  of  Shrewsbur>%  which  met  on  the  28th  of  Janiiar>',  1398, 
and  sat  only  to  the  end  of  the  month,  the  proceedings  of  the  ^rlia- 
ments  of  the  tenth  and  eleventh  years  of  the  reign  were^  annulled. 
The  answers  of  the  Judges  to  the  questions  put  by  the  iving  at 
Nottingham,  which  had  been  punished  by  death  and  e.\ile,  were 

>  Rot.  Pari.  Hi.  339.  341,  407,  408.  As  a  clerk,  his  life  was  spared  at  the 
intercessioa  of  ihe  Bishops  ;  and  a  lull  pardon  was  granted  him  on  the  aTth  of 
Mav. 

"'Rot.  Pari.  iii.  438,  4da 

*  Vila  Ricardi  (ed.  Heame),  133.  There  is  reason  to  believe  that  this 
Parliament  was  also  packed.  Otterboume  (p.  191)  says  that  the  knights 
returned  were  elected  '  non  per  communitatem,  ut  mos  exigit,  sed  per  regiam 
Toluniatem.' 
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declared  to  be  just  and  legal.'  An  attempt  was  also  made  to  bind 
future  Parliaments  by  enacting  that  every  judsrment.  statute,  or 
ordinance,  made  in  the  present  Parliament,  should  in  all  time  to  come 
have  the  full  force^of^statutes^and  that  any  man  who  should  attempt 
to  rectal  or  overturn  them  should  be  adjudged,  and  have  execution  as, 
a  traitor  to  the  King  and  the  Realm.'  The  Commons  then  set  the 
dangerous  precedent  of  granting  the  King  a_tax  (upon  wool  and  hides) 
for  the  tcrmjDr  his  life.'  The  concluding  act  of  the  session  proved  the 
most  disastrous  of  all  to  Constitutional  liberty.  It  had  been  the 
custom  to  dismiss  the  members  as  soon  as  ever  public  business  would 
permit,  and  to  appoint  a  Committee  to  hear  and  detennine  such 
petitions  as  had  not  been  answered  during  the  sitting  of  Parliament. 
Accord inj;Iy  a  Committee  of  twelve  peers  and  six  commoners  was 
appointed  to  sit  after  the  dissolution  of  Parliament.  It  is  evident  that 
no  further  power  was  intended  by  Parliament  to  bo  delegated  to  these 
cii^hicon  Commissioners  than  such  as  had  been  conferred  upon 
previous  occasions.  liut  the  words  of  their  appointment  were  of 
somewhat  indefinite  scope,  under  colour  of  which  thejGommittee 
usurped  the  complete  rights  of  the  Legislature,  and  exercised  all  the 
powers  and  functions  of  a  full  Parliament.* 

The  obscure  quarrel  between  the  Dukes  of  Hereford  and  Norfolk 
(the  two  remaining  *  Lords  Appellant ')  gave  Richard  an  excuse  for 
banishing  them  both.  The  King  was  now  triumphant  over  all  his 
enemies.  The  grant  of  a  revenue  for  life  jrelieved  him  from  the 
necessity  of  summoning  a  Parliament.  The  Committee  of  Eighteen 
issued  ordinances  at  the  King's  will,  and  decreed  the  penalties  of 
treason  against  all  who  should  disobey  them  ;  and  a  former  declaration 
of  the  two  Houses,  that  the  King's  prerogative  was  as  freelQid  unim- 
paired as  that  of  any  of  his  predecessors,*  was  now  construed  as  giving 
him  the  power  to  dispense  with  such  statutes  as  controlled  it    The 

1  See  Hallam,  Middle  Ages.  iii.  77 ;  and  for  a  detailed  account,  Stubbs,  Const. 
Hist.  ii.  497. 

*  Rot.  Pari.  iii.  350-352. 

*  Rot.  Pari.  iii.  368. 

*  Rol.  Pari.  iii.  369,  372.  385.  Among  the  charges  brought  against  Richard 
prior  to  his  deposition,  he  was  accused  of  having  falsified  the  parliament  roll  so  as 
to  make  it  appear  that  the  Commissioners  had  received  unlimited  powers.  After 
reciting  their  appointment '  ad  terminandum,  dissoluto  pariiamento.  certas  petiiiones 
in  eodem  Pariiamento  porrecLis  protunc  minime  expeditas.'  the  impeachment  con- 
tinues :  '  Cujus  concessionis  colore  Persone  sic  deputateprocesserunt  ad  aliagcnerali- 
icr  Parliamentum  illud  tangentia ;  et  hoc  de  voluntate  regis  :  in  derogaiionem  Status 
Parliamenti.  et  in  magnum  incomodum  totius  Regni,  et  pemiciosum  exemplum.  Et 
ut  super  factis  eorum  hujusmodi  aliquem  colorcm  et  auctoritatem  viderentur  habere, 
Re.x  fecit  Roiulos  Parliamenti  pro  voto  suo  mutari  et  deleri,  contra  cffectiim  con- 
cessionis praedictae.' — ibid.  p.  418. 

*  Rot.  P.irl.  15  Ric.  II.  iii.  279. 
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career  of  tyranny  and  extortion  upon  which  Richard  had  entered 
alienated  all  classes  of  the  nation,  and  speedily  led  to  his  deposition. 
The  time  had  now  come  of  which  the  Parliament  had  warned  the 
King  in  13S6,  when  it  became  '  lawful  for  his  people,  by  their  full  and 
free  assent  and  consent,  io  depose  the  King  from  his  royal  throne,  and 
in  his  stead  to  raise  up  some  other  of  the  Royal  race  upon  the  same/  * 
In  the  solemn  exercise  of  the  greatest  of  its  powers,  Parliament  was 
careful  to  observe  evcr>*  formality  and  precaution  which  the  Constitu- 
tional lawyers  of  that  day  could  suggest.  But  although  Richard  was 
induced  to  resign  the  Crown,  and  Henry  of  Lancaster  laid  claim  to  it, 
the  deposition,  the  vacancy  of  the  throne,  and  the  subsequent  election 
of  Henry,  are  each  recorded  in  the  most  distinct  terms  in  the  official 
entry  on  the  rolls  of  Parliament.' 

*  Kn)-ghton.  col.  2683. 

■  Rut.  Pari.  iii.  416-424. 

[Cf.  Clncibl.  Ilisi.  I'.Hi:!.  Const,  pp.  ^ 40.  .v./.  On  the  condition  of  the  l.iboiiring 
classes  at  the  time  of  the  IJUck  Death  i:i  13 1>,  vide  H.  Taylor,  Origin  lingl.  Const., 
p.  507.— -tlD.j 

[On  villeins  and  their  contests  with  their  lords,  as  well  as  on  the  general  ques- 
tion of  their  condition,  reference  may  be  made  to  the  Derbyshire  portion  of  the 
Burton  Chartulary,  iith-i4th  centuries,  edited  by  Gen.  Hon.  George  Wroitesley 
in  the  youmal  of  the  Derbyshire  .-irchtroio^iciil  Society  for  1685.  1  have  cited  it  in 
notes  to  this  chapter  as  Burton  Oujrt.  The  long  contest  between  the  Abbots  of 
Burton  and  their  villein  tenants  in  Magna  Oufra  ^Mickleover],  who  claimed  to  be 
free  tenants,  is  very  instructive  as  to  i  Ric.  II.  c.  6.  Gen.  Wrbttesley  holds  [op.  cit, 
153),  that '  ihe  vii/anus,  in  fact,  was  really  a  well-to-do  and  usually  prosperous  tenant 
with  fixity  of  tenure."  This  seems  rather  too  optimistic  for  a  general  sLitcment  of 
the  villeins  position.  With  regard  to  the  true  date  of  the  extinction  of  villeinage. 
of.  Arch.  Rev.  1888,  vol.  i.  p.  444,  Art.  by  Prof.  Kovalevsky,  who  gives,  from  the 
Record  Oflfice,  the  text  of  two  petitions  addressed  to  Oliver  Cromwell,  as  Lord 
Protector,  by  the  tenants  of  Thomas  Dykes.  Esq.,  of  Warthold,  Cumberland,  1651. 
and  by  '  divers  well  affected  persons  in  Lancashire  and  Cheshire  counties  against 
oppressing  kindlords,'  1654.— C] 
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CHAPTER    IX. 

PARLIAMENT  UNDER  THE  LANCASTRIAN  AND  YORKIST   KINGS. 

.  1399— 1485.) 

UBNKY  IV..  HENRY  Y.,  HENRY  VI.,  EDWARD  IV.,  EDWARD  V.,  RICHARD  111. 

Under  the  Lancastrian  Kings  the  Parliament  was  occupied  rather 
in  the  consolidation  and  rej^ulation  of  the  results  of  former  contests 
with  the  Cr^vn  than  in  thc'aTC^uisition  of  any  new  fundamental  rights. 
The  Commons  continucd^to  exercise,  with  but  slight  opposition,  the 
main  rights  which  they  had  established  during  the  14th  century, — 
voting  taxes,  appropriating  tlic  supplies,  which  they  made  dependent 
upon  :he  redress  of  grievances,  cxumining  public  accounts,  controlling 
ihc  inicrnal  administration,  sharin,'  in  legislaiioa.  and  intervening  in 
questions  of  war  and  peace,  and  in  all  important  business,  foreign  and 
domestic.  But  the  chief  characteristic  of  the  period  was  the  settle- 
ment of  the  internal  constitution  of  Parliament,  and  the  establishment 
of  its  principal  forms,  of  procedure  and  most  essential  privileges.* 
During  the  latter  half  of  the  13th  century,  the  House  of  Commons 
became  much  less  independent  than  it  had  been  underlidward  III., 
Richard  II.,  or  Henry  IV.  The  \Vars_of  the  Roses  in  the  first  place 
enhanced  the  power  of  the  nobles  at  the  expense  of  the  Commons, 
who  proved  invariably  ready  to  give  a  Parliamentary  sanction  to  the 
claims  of  a  \ictorious  military  leader  ;  and,  finally,  by  almost  annihi- 
lating the  ancient  nobility,  left  the  Lower  House  to  face  unaided  the 
augmented  power  of  the  Crown.  But  the  growing  importance  of 
the  popular  assembly  is  proved  by  the  attempts,  which  were  now 
systematically  made  by  the  Crown  and  the  nobility,  to  influence  the 
elections  in  boroughs  as  well  as  in  counties.  A  seat  in  the  House  of 
Commons,  even  as  the  representative  of  a  borough  constituency, 
became  an  object  of  ambition  to  the  members  of  what  would  now  be 
termed  County  families,  and  the  higher  social  status  to  which  the 
burgesses  had  attained  is  marked  by  the  fact  to  which  Hallam  calls 
attention,  that  in  the  reign  of  Edward  IV.,  and  not  before,  they 
received  the  addition  of '  Esquire'  in  the  returns  made  by  the  sheriffs.* 

*  '  C'est  une  cpoque  plus  remarquable  par  ccrinins  perfeciionnements  dans  Ics 
rcssorts  du  gouvcrncnient  parlemcniaire.  que  pnr  la  conciuCic  dc  grands  droits  ct 
par  la  foniuuon  d'iniiiiutions  fondamcntalcs. '--Giiizot,  Ilisi.  du  Gouv.  Repres,  il. 

413. 

*  MidJ.  A^Cs,  iii.  119.     The  :mporin:icc  atlaclicd  to  a  scat  in  Purli.inicnt  at  this 
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Instances  'of  illegal  taxation  are  very  _rare  under  the  Lancastrian  ^Sf'ilii*! 
Kings.  Under  Richar3  II.  the  system  of  forced  loans,  of  which  we  gnmu.  ap- 
iind  the  Commons  complaining  for  the  first  time  in  the  second  year  of  SfJ^pplles 
his  reign,'  had  been  very  extensively  made  use  of,  but  the  Lancastrian  examination 
Kings  seldom  had  recourse  to  this  means  of  filling  their  coffers.  In  °  ^*^^ 
1400,  Henry  IV.  appears  to  have  obtained  an  aid  from  a  Great 
Council,  but  its  members  did  not  pretend  to  charge  any  bc>idcs  them- 
selves.- There  is  also  an  instance  durin<;  the  minority  of  Henry  VI., 
of  illegal  conduct  with  respect  to  a  conditional  grant  of  a  subsidy  ;  the 
Duke  of  Bedford  and  other  lords  having  subsequently  declared  in 
Parliament,  with  the  advice  of  the  Judges,  and  others  learned  in  the 
law,  that  the  said  subsidy  was  to  be  at  all  events  collected  and  levied 
for  the  King's  use,  notwithstanding  any  condition  in  the  grant.^  Hut 
these  were  merely  occasional  exceptions  to  the  admitted  legal  rule.  In 
the  same  Parliament  the  Commons,  in  making  a  fresh  gram,  not  only 
renewed  the  former  conditions,  but  appropriated  the  supply,  declarinij 
that  *  it  ne  no  part  thereof  be  beset  ne  dispensed  to  no  other  use,  but 
only  in  and  for  the  defense  of  the  said  roialme.'*  Similar  precautions 
had  been  taken  in  the  grants  made  to  Henrv  IV.  In  the  sixth  vear 
of  his  reign  (i.}04)  the  Commons  granted  a  large  subsidy  on  condition 
that  it  should  be  expended  for  the  defejxce  of  the  kingdom  according 
to  the  form  and  extent  of  the  grant,  and  not  otherwise,  and  two 
treasurers  of  war,  Thomas,  Lord  Furnivall,  and  Sir  John  Pelham,  were 
appointed  ancr  sworn  in  Parliament  to  receive  it,  and  account  to  the 
Commons  at  the  next  Parliament.*  Thus,  conditional  grants,  ap- 
propriation __of^upplies,  and  examination  of  accounts  became  the 
established  usage. 

The  dependence  of  supplies  on  the  redress  of  grievances  originated  Dependence 
under  Richard  !!.•    It  had  previously  been  usual  for  the  King  not  to  t^'SlV 

grievances. 

time,  and  the  attempts  made  to  influence  the  electors,  are  shown  in  the  contem- 
porary Pasion  correspondence.  In  vol.  i.  p.  [337]  we  find  the  Ducliesb  of  Norfolk 
soliciting  the  influence  of  John  Paston,  Esq..  at  a  county  election.  '  It  is  thought 
right  necessarie,'  she  tells  him,  '  for  divers  causes  that  my  Lord  have  at  this  tymc 
in  the  Parlement  suche  persones  as  longe  unto  him.  and  be  of  his  menyall  servaii'nts, 
wherin  we  conceyve  your  good  will  and  diligence  shal  be  right  expedient.'  The 
*  menyall  servaunts  '  were  '  our  right  welbelovid  cosin  and  sen'aunts,  John  Howard 
and  Syr  Roger  Chambirlayn. '  In  voL  ii[i].  p.  [51],  is  a  letter  to  the  bailiff  of 
Maldon  recommending  the  election  of  Sir  Jonn  Paston.  See  also  Freeman.  Growth 
of  Engl.  Const,  p.  197.  [Paston  Letters,  supra,  from  Gairdncr's  ed.,  1872-5. — C.J 
>  Rot.  Pari.  2  Ric  II.  iii.  62, 

*  Hallam,  Midd.  .A.ges,  iii.  85. 

*  RoL  Pari  iv.  301. 

*  Id.  p.  303. 

*  fd.  iii.  546. 

*  fBui  cf.  Gneist.  Hist.  Engl.  Const,  p.  367,  note,  whence  it  appears  that  as  early 
as  2  £dw.  II.  a  twrnty-fifth  was  granted  the  iiling  by  the  Commons  on  the  condition 
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answer  petitions  until  the  last  day  of  the  session,  when  the  supplies 

had  of  course  been  granted.    The  attempt  to  invert  this  order  of 

proceeding  had  been  declared  by  Richard  II. 's  Judges  to  be  high 

treason.  But  in  thesndof  Henry  IV.  the  Commons  again  endeavoured 

to  secure  this  important  lever  for  the  application  of  Parliamentar>' 

power.    The  King^esistcd  finnly,  and  the  Commons  gave  way  for  the 

time,'  but  the  practice  gradually  gained  ground.- 

^^IrfJtwtn      ^"  '407  (9  Henry  IV.)  a  proceeding  took  place  which  is  interesting 

tk€  hv0        both  as  the  first  instance  of  a  collision  between  the  two  Houses,'  and 

'"""■        as  the  earliest  authority  for  what  are  now  two  well-known  axioms  of 

bii"**"*^     Parliamentary  law,  vir. :  (i)  That  all  Money  Bills  must  originate  in 

urisinaic      the  House  of  Commons,  and  (2)  that  the  King  ought  not  to  take  notice 

Commons,     of  matters  debated  in  Parliament,  until  a  decision  be  come  to  by  both 

The  Kins      Houscs,  and   such  decision  be   regularly  brought  before  him.      It 

nofici"**'  ***  appears  that  the  Lords,  in  the  King's  presence,  had  held  a  debate  on 

matters         ihc  State  of  the  kingdom,  and  in  answer  to  his  demands,  had  specined 

KLrliament.   Certain  subsidies  as  being  requisite  for  the  national  defence.     The 

King  then  requested  the  Commons  to  send  a  deputation  to  the  House 

of  Lords  to  hear  and  report  to  their  fellows  what  they  should  have  in 

command  from  the  King, '  to  the  end  that  they  might  take  the  shortest 

course  to  comply  with  the  intention  of  the  said  Lords.'    Twelve  of  the 

Commons  accordingly  attended  and  made  their  report  to  the  rest  of 

the  Lower  House,  who  were  thereupon  *  greatly  disturbed  at  it,  saying 

and  affirming  it  to  be  much  to  the  prejudice  and  derogation  of  their 

liberties.'     *  And  after  that  our  Lord  the  King  had  heard  this,'  the 

entiy  on  the  roll  proceeds, '  not  willing  that  anything  should  be  done 

at  present,  or  in  time  to  come,  that  might  anywise  turn  against  the 

liberty  of  the  Estate  for  which  they  are  come  to  Parliament,*  nor 

of  his  redressing  eight  grie\'ances,  which  were  laid  before  him  ;  which  he  promised 
to  do.  Also  in  18  and  22  Edw.  III.  conditions  wore  made  on  the  grant.  J^idtaJso 
on  this  point  Hannis  I'aylor,  Origin  of  Engl.  Const  540. — £0,] 

*  /did.  p.  453. 

*  rCf.  Hallara.  iii.  84.] 

'  This  collision  led  to  a  declaration  of  the  Crown  which  "  placed  the  King  and 
the  two  Houses  of  Parliament  each  in  the  separate  and  independent  situation  in 
which  they  now  respectfully  stand,"  cf.  Lords  Reports,  L  359,  [yide,  also,  on 
this  constitutional  struggle.  Pike,  Const.  Hist,  of  House  of  Lords,  p.  340. — Ed.] 

*  Tlie  true  position  of  the  House  of  Commons  as  not  being  in  itself  an  Estate  of 
the  Realm  but  the  representative  of  the  estate  of  the  Commons  of  England,  is  here 
expressed.  In  the  same  way,  the  knights,  citizens,  and  burgesses  assembled  in  the 
Parliament  of  1406  (7  Hen.  IV.)  which  settled  the  succession  to  the  Crown,  are 
described  as  the  '  procurators  and  attorneys  of  all  the  counties,  cities,  and  boroughs, 
and  of  the  whole  people  of  the  kingdom.'  Although  only  elected  by  a  portion  of 
the  population  they  were  regarded  as  in  eflect  procurators  and  attorneys  for  the 
whole.  At  this  period  the  Parliamentary  francliise  was  at  its  maximum  ;  under 
Henry  VI.  it  sank  to  its  minimum.     Subsequent  extensions  of  the  suffrage  have 
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against  the  liberties  of  the  Lords, — wills  and  grants,  and  declares,  by 
the  advice  and  assent  of  the  Lords,  in  manner  following  :  that  it  shall 
be  lawful ^r  the  Lords  to  commune  amongst  themselves  in  this  present 
Parliament,  and  in  every  other  in  time  to  come,  in  the  absence  of  the 
Kingy  of  the  state  of  the  realm,  and  of  the  remedy  necessary  for  the 
same.  And  that  in  like  manner  it  shall  be  lawful yt^r  the  Commons,  on 
their  part,  to  commune  together  of  the  state  and  remedy  aforesaid. 
Provided  always  that  the  Lords  on  their  part,  and  the  Commons  on 
their  part,  shall  not  make  any  report  to  our  said  lord  the  King  of  any 
grant  by  the  Commons  granted^  and  by  the  Lords  assented  tOj  nor  of 
the  communications  of  the  said  grant,  before  the  Lards  and  Commons 
shcdl  be  of  one  assent  and  one  accord  in  such  matters,  and  then  in 
manner  arid  form  accustomed,  that  is  to  say,  by  the  mouth  of  the 
Speaker  of  the  Commons,  in  order  that  the  Lords  and  Commons  may 
have  their  will  (lour  gree)  of  our  said  lord  the  King.'  * 

Originally,  not  only  grants  of  money  but,  as  we  have  seen,  almost  Petition* 
all  statute^  originated  in  the  proceedings  of  the  House  of  Commons,  forra"*'**' 
The  practice  of  drawing  up  the  statutes  from  the  petitions  and  answers  complete 
after  the  session  of  Parliament  had  closed,  led  to  the  commission  of  under  the 
frequent  frauds  on  the  part  of  the  King;5.  officers,  who  often  entered  /fJJJ*  ''^ 
Acts  of  Parliament  on  the  rolls,  differing  materially  from  what  the 
Commons  had  petitioned  for,  and  the  King  granted.-    During  the 
fourteenth  and  fifteenth  centuries  many  attempts  were  made  by  the 
Commons,  from    time    to    time,    to  remedy  this  abuse.      In   14 14 
(2nd  Henry^\)  they  presented  a  petition  to  the  King,  which  is  not 
only  important  on  account  of  its  subject  matter,  but  interesting  as  the 
earliest  instance  in  which  the  House  of  Commons  adopted  the  English 
language  in  their  petitions.'    After  asserting  that  it  had  ever  been 
their  hberty  and  freedom  that  there  should  be  no  statute  or  law  made 
unless  with  their  assent,  the  Commons  proceed  :  '  Consideringe  that 

been  merely  attempts  to  render  the  essentially  representative  character  of  the 
Commons*  House  more  real  and  nationaL 

*  Rot.  Pari.  iii.  61 1. 

■  [This  was  a  very  important  matter,  and  aflected  also  the  Records  of  Chancery. 
Mr.  Clifford,  Hist.  Private  Bill  Legislation,  vol.  i.  325,  cites  a  case  in  1404,  where 
the  Commons  complained  that  a  Subsidy  Act  had  been  entered  on  the  Rolls  of 
Chancery  in  a  form  contrary  to  the  actual  grant  by  them,  and  prayed  for  the 
decliirati'on  of  their  intention  in  making  the  grant  in  the  then  sitting  ParLament, 
and  for  instructions  to  be  given  to  the  Barons  of  the  Exchequer  that  the  subsidy 
should  not  be  levied  in  its  untrue  form.  The  same  danger  was  probably  the  moving 
cause  of  the  demand  of  the  Commons  in  1406  that  '  certeins  de  les  Communes ' 
should  be  present  nt  the  engrossment  of  the  Rolls  of  Parliament.  ~C.] 

*  Hallam,  Midd.  .Ages,  iii.  90.  As  early  as  1363,  the  Chancellor  addressed  the 
Paritament  in  English  in  his  opening  address.  Rot.  Pari.  ii.  283.  [Stubbs,  iii. 
478.] 
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the  Comune  of  youre  lond,  the  whiche  that  is,  and  e\'er  hath  be,  a 
membre  of  youre  Parlement,  6cn  as  well  Assenttrs  as  Piticioners^  that 
fro  this  tyme  foreward,  by  compleynte  of  the  Comune  of  eny  myschief 
axkynge  remedie  by  mouthie  of  their  Speker  for  the  Comune,  other 
ellys  by  Petition  writen,  that  ther  never  be  no  Lawe  made  theruppon, 
and  cn^osed  as  Statut  and  Lawe,  nother  by  addicions,  nother  by 
diniinucions,  by  no  maner  of  terme  ne  termes,  the  whiche  that  sholde 
chaunge  the  sentence,  and  the  entente  axkcd  by  the  Speker  mouthe, 
or  the  Petitions  biforesaid  ycven  up  yn  writyng  by  the  manere  forsaid, 
withoute  assent  of  the  forsaid  Comune.  Considcringe  cure  soverain 
lord,  that  it  is  not  in  no  wysc  the  entente  of  youre  Comuncs,  zif  hit  be 
so  that  they  axkc  >ou  by  spokying  or  by  writyng,  two  thynges  or 
three,  or  as  in.i:  vc  ns  thevm  lust :  Hut  that  ever  it  standc  in  the  fre- 
dom  of  yovjr  hie  Rcgalic,  to  graunte  whiche  of  thoo  that  you  histe,  and 
to  wcrunc  the  remanent/  In  reply  the  Kinij,  *  of  his  jjrace  especial 
j;raimieih  thai  fro  hensforih  no  thytt^  be  entuhd  \o  the  Peiicions  of  his 
Comune.  that  l^e  contraric  of  hir  askynt^^  ivharby  they  shuUi  be  bounde 
ivithotttc  tlwir  assent.  Savyng  alwey  to  our  liege  Lord  his  real  Prero- 
gatif.  to  graunte  and  denye  what  him  lust  of  their  Petitions  and 
askyngcs  aforesaide/  *  Under  Henr>'  VI.,  the  Commons  made  an 
apparently  formal  but  essentially  important  innovation,  by  introducing 
complete  statutes  under  the  name  of  IMWs^ffetitiones  fornuim  actuum 
in  se  continentcs.'  These  were  sent  up  to  the  Lords,  and  if  passed 
there,  presented  to  the  King  to  be  accepted  or  rejected  simply,  without 
any  alteration.  Later  on  the  House  of  Lords  also  began  to  originate 
Bills,  which  were  sent  thence  to  the  Commons  ;  and  it  gradually 
became  the  established  rule  of  Parliament,  that  with  the  exception  of 
Money-Hills,  which  must  come  from  the  Commons,  and  of  Bills  affect- 
ing the  Peerage  {e.^,.  for  the  restitution  of  forfeited  honours),  which 
must  come  from  the  Lord?,  all  other  Bills  might  be  originated  in  either 
House. 

The  legislative  authority  of  Parliament  was  still  often  rendered 
nugatory  by  the  exercise  of  the  Dispensing  andSusperiding  powers  of 
the  Crown.  These  two  terms  are  frequently  used  indiscriminately  ; 
but  there  is  a  very  appreciable  difference  in  their  strict  signification, 
(i)  T\iQ  Dispensing  power  consisted  in  the  exemption  of  particular 
persons,  under  special  circumstances,  from  the  operation  of  penal 
laws  ;  being,  in  fact,  an  anticipatory  exercise  of  the  undoubted  right  of 
the  King  to  pardon  individual  offenders.'    (2)  The  Suspending  power 

*  Rot.  Pari.  iv.  22. 

•  RufThead's  Statutes,  i.  16  (pref.). 

'  '  To  pardon  a  criminal,  after  he  has  been  guilty,  is  indeed  less  d;ingerous  to 
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wns  employed  in  nulUfjang  the  entirq^eration  of  any  statute  or  any 
number  of  statutes ;  and  was  in  its  nature  incompatible  with  the  exis- 
tence of  Constitutional  government. 

This  encroachment  on  the  liberty  of  the  subject  appears  to  have 
been  derived  from  the  practice  of  the  Papac)%  whose  example  in 
issuing  Bulls  '  non  obstante  any  law  to  the  contrary/  was  soon  followed 
by  our  Kings  in  their  proclamations,  grants,  and  writs. ^  Henr>'IlI. 
was  perhaps  the  first  to  make  use  of  the  non  obstante  clause,  and  his 
successors  throughout  the  Plantagenet  period  frequently  exerted  both 
the  Dispensing  and  Suspending  power.  It  was  usually,  however,  only 
asserted  in  matters  of  small^  moment,  and  even  then  it  was  not  allowed 
to  pass  without  remonstrance  and  attempts  at  restraining  it.  Matthew 
Paris  relates  that"^'hcn  Henry  III.  on  one  occasion  justiflcd  his  use  of 
the  clause  non  obstctntc  by  quoting  the  authority  of  the  Pope,  he  was 
interrupted  by  the  Prior  of  the  Hospitallers  •  with  *  What  is  that  you 
sav,  mv  lord  Kin:j.'  Far  be  it  that  such  a  graceless  and  absurd 
Speech  {vcrbum  ilUpidum  ct  absurtfum)  should  proceed  from  your 
mouth.  As  long  as  you  obser\*e  justice  you  will  be  King,  but  so  soon 
as  you  infringe  it  you  will  cease  to  be  King.'  To  which,  continues 
the  chronicler,  the  King  too  hastily  replied  :  '  What  do  you  mean  by 
that,  you  English,  do  you  wish  to  cast  me  down  from  my  kingdom,  as 
was  mv  father  before  me,  and  then  to  slav  me  ?  *  • 

In  the  15th  of  Richard  II.  (1391}^  the  Commons  *for  the  great 

society  than  to  give  a  previous  indulgence  to  the  comnnission  of  crimes  ;  but  in  a 
rude  age  this  difference  is  likely  to  be  overlooked.  Hence  the  origin  of  the 
dispensing  power  .  .  .  which,  as  long  as  it  was  kept  within  a  narrow  compass, 
appears  to  have  excited  little  attention.* — Millar,  Hist.  Engl.  Gov.  ii.  405. 

*  [Canon  Robertson,  Hist.  Cktist.  Churchy  X874,  vi.  p.  407,  slates  that  the 
documents  by  which  patronage  was  usurped  by  the  Popes  were  '  from  the  time  of 
Innocent  IV.  (1243-54)  rendered  more  peremptory  by  the  introduction  of  the 
phrases  de  pUnitudine  potestatis  and  non  obstanti'bus,'  and  notes  that  *a  great 
outcry  was  raised  in  England  when  a  like  favour  was  ckiimed  for  the  king  by 
introducing  the  words  non  obstantibus  into  secular  documents,  a.d.  1251.'  Prynne's  * 
date.  1350-54.  Animad.  4th  Inst.  133.  is  fairly  close  to  the  history  of  the  clause  in 
Papal  Provisions.  Bp.  Grossetdte  called  it  '  the  unholy  n<7Jf  o^i/irn/zdause,' and 
deckired  that  resistance  to  it  in  Papal  documents  was  '  not  rebellion,  but  an  act  of 
imperative  duty.' — Greenwood,  Cathedra  Petri,  Suppl.  vol.,  p.  183.— C] 

'  '  MagisterHospitalis  Hierosolymitani  in  domo  de  Clerkenwelle.  quem  Priorem 
appellant. '  The  official  here  referred  to  was  probably  Joseph  de  Chauncey.  Prior 
1370-X380  (Kenible,  Introd.  to  the  Knights  Hospitallers  in  England,  Camden  Soc, 
p.  bc\'ii.). 

•  Matt.  Paris,  Hist.  Major,  854  (ed.  1640).  [The  words  of  the  Grand  Prior  of 
the  Hospitallers  sound  like  a  sort  of  echo  of  the  historic  language  of  the  Cortes  of 
Aragon  on  the  accession  of  a  King  :  '  Thou  shalt  swear  to  respect  our  rights  and 
libenics.  If  thou  dost,  thou  shalt  be  our  King :  if  not,  thou  shalt  not  be  our  King.' 
M.  Boutmy  cites  these  words  in  illustration  of  the  attitude  of  the  English  Conv'en- 
tion  Parliament  towards  William  of  Orange  and  the  Princess  Mary.  Nouv.  Rev, 
Hist,  de  Droits  1878,  p.  54,  Art.  Les  Sources  de  la  Const,  Angl, — Clj 
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affiance  that  they  have  in  the  person  of  our  lord  the  King,  and  in  his 
very  excellent  sense,  and  in  the  great  re$;ard  which  he  has  for  his 
crown  and  the  rights  of  the  same,  and  also  in  the  noble  and  high  dis- 
cretion of  the  Lords,  assented,  in  full  Parliament,  that  the  King,  by 
the  advice  and  assent  of  the  said  Lords,  might  make  such  sufferance 
respecting  the  Statute  of  Provisors  as  should  seem  reasonable  and 
profitable  to  him  until  the  next  Parliament,  but  so  that  the  said  statute 
be  not  repealed  m  any  article  of  the  same ;  and,  moreover,  that  the 
Commons  may  disagree  thereto  at  the  said  next  Parliament  and  resort 
to  the  statute  ; '  protesting,  at  the  same  time,  that  this  assent '  which 
was  a  novelty  and  had  never  been  given  before '  should  not  be  drawn 
into  precedent.  The  same  limited  power  of  suspension  was  renewed 
in  Henry  IWs  Parliaments.*  But  m  the  ist  o7Tlenr>*  V.,  when  the 
Commons  prayed  that  the  statute  for  driving  aliens  out  of  the  kingdom 
mij»ht  be  executed,  the  Kinggra»wd-their  request  with  a  proviso  that 
he  mij;ht  dispense  with  the  statute  when  he  pleasxid.  In  1444,  how- 
ever, it  was  specially  enacted  by  a  statute  which  declared  vbid  all 
patents  to  hold  the  orticc  of  sheriff  for  more  than  a  year,  not  only  that 
the  King  should  not  dispense  with  this  provision,  but  that  all  pardons 
and  remissions  of  penalties  granted  by  him  to  persons  acting  contrary 
to  it,  should  be  of  no  effect.-  A  constant  struggle  respecting  the  exer- 
cise of  this  prerogative  seems  to  have  been  maintained  for  cexituries 
between  the  Crown  and  the  upholders  of  Constitutional  freedom,  in 
which  sometimes  one  side  prevailed  and  sometimes  the  other.'  In 
Henry  VlJ/5. reign  it  was  decided  that  the  Kini;  could  not  dispense 
with  penalties  for  an  act  which  was  malum  in  se  (againstJCommon 
Law) ;  but  that  he  could  do  so  with  respect  to  an  act  which  was 
mdlum  prohibitum  merely  (that  is,  an  offence  created  by  Statute).^ 
Subject  to  this  restriction,  and  some  others,  the  Dispensing  and  Sus- 
pending power  was  repeatedly  exercised  during  the  i^h  and  ijth 
centuries,  and  acknowledged  as  a  legal  prerogative  of  the  Crown. 
Under  the  Stuarts  it  began  to  be  more  frequently  abused  ;  and  the 
determination  of  James  IL  to  employ  it  as  a  means  of  abrogating  the 
fundamental  laws  of  the  Kingdom  eventually  cost  him  his  Crown. 
The  obnoxious  prerogative  was  finally  abolished  by  the  Bill  of 
Rights.' 

*  Rot.  Pari.  iii.  285,  301. 

*  23  Hen.  VI.  c.  8. 

'  The  conflicting  authorities  on  the  legality  of  the  dispensing  power  are 
summarised  in  the  note  to  the  Seven  Bishops'  case  in  Broom's  Const.  Law 
[Denman's  ed.,  492-506. — C] 

*  Ibid.  loc.  cit. 

^  [M.  Boutmy,  in  a  note  to  his  Art.  I^u  Sourcts  de  la  Const.  AngL,  criticises  the 
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The  right  of  enquiring  into  publi^j^buses,  and  controUing  the  Royal  RlgHt  of 
administration  of  both  hon^e  and  foreign  affairs,  was  frequently  exer-  fntopubiic 
cised  by  the  Commons  during  the  Lancastrian  period.*^  < .  SSuiSHng 

In  the  jth  of  Henry  IV.  the  Commons  j-equestcd  the  King  to  remove  the  Royal 
several  of  his  Ministers,  together  with  his  confessor,  and  although  the  tio^*"  ^ 
King  protested  that  he  knew  of  no  cause  or  occasion  for  their  removal, 
yet  being  assured  that  whatever  the  Lords  and  Commons  did  or 
ordained  was  for  the  benefit  of  himself  and  kingdom,  he  removed 
them  ;  adding  that  he  would  do  as  much  by  any  other  about  his 
person  whom  he  should  find  to  have  excited  the  hatred  or  indignation 
of  his  people.*  ;    . «/ 

The  *  Unleamed^arliament,'  as  that  of  the  6th  of  Henr}'  IV.  was  ^^^J^*^'^, 
termed,  because  lawyers  were  excluded  from  it,  rescinded  the  grants 
already  made  by  the  Crown,  and  prohibited  thc_King  from  alienating 
the  ancient  Royal  inheritance  without  consent  of  Parliament ;  -  thus 
reasserting  the  ancient  ccntrol  which  the  Witan  had  exercised  over 
the  granting  out  of  the  Folkland  before  it  developed  into  Tcf-ra  Rct^is, 

In  the  Sth  of  Henrj'  IV.  ^1406)  the  Commons  presented  their  famous  P^'titionp/ 
Petition  of  Thirty-one  Articles,  which  Hallam  has  characterised  as  *  a  ArtuuV!* 
noble  fabric  of  constitutional  liberty,  and  hardly  perhaps  inferior  to  \  J**"*  '^'* 
the  Petition  of  Right  under  Charles  I.'  Henr>' accepted  all  the-articles 
without  reser\'e.    The  most  important  provisions  were  :  (i.)  the  King 
'  shoul^^elect  and  name  sixteen^counscllors  and  officers  pleasing  to         r: 
God  and  agreeable  to  his  people,  on  whom  he  could  rely,  to  advise 
him  and  be  of  his  Continual,„j^uncil  until  the  next.J'arliament,  and  a 
reasonable  number  of  whom  should  be  cqiUinually  about  his  person ' : 
none  of  them  to  be  dismissed  without  conviction  of  misdemeanour, 
(ii.)  The  Chancellor  and  Privy  Seal  should  pass  no  grant  or  other 
matter  of  the  "Seals  contrary  tojaw,  or  delay  any  which"  ought  to  be 
passed,     (iii.)    Persons   about  the   court  stirring  up   the  King's  or 
Queen's  minds  against  any  of  their  lieges,  and  duly  convicted  thereof, 
to  lose  their  ofHces  and  be  fined.    The  King's  ordinary-revenue  (vi.) 
should  be  wholly  ap^j^priated  to  his^household  and  the  payment  of 
his  debts  ;  no  grant  of  wardship  or  other  profit  to  be  made  thereout, 
nor  any  forfeiture  to  be  pardoned.    The  King  (viiL)  *  considering  the 
wise  governance  of  other  well  governed  Christian  princes,  and  conform- 
ing himself  thereto/  was  to  assign  twodays  in  the  week  for  the  recep- 

attenuated  condemnation  of  the  Dispensing  Power  implied  in  the  words  '  as  it  hath 
beene  assumed  and  exercised  of  late.'  'C'etait  reconnaitre.'  M.  Boutmy  forcibly 
remarks,  '  qu'il  existait  encore,  et  qu'il  ^tait  en  principe  legitime. '  Nouv.  Rev. 
Hist,  de  Droit,  1878,  p.  65.  note  i.— C] 

^  Rot.  Pari.  iiL  525. 

•  Rot.  Pari.  iii.  547. 
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tion  of  petitions, '  it  being  a  most  honourable  and  necessary  thing,  that 
such  of  his  lieges  as  desired  to  pe(ition  him  should  be  heard.'  No 
officer  of  the  Treasury,  Chancery,  or  the  Household,  to  enjoy  his  place 
for  -Ufe  or  temL^ef-  years ;  ^e  should  pcrsonalh^j>erform  his  duties, 
without  appointing  a  substitute,  or  letting  his  office  to  farm.  N^ peti- 
tion (ix.)  to  be  presented  to  the  King  by  any  of  his  household  at  times 
when  the  Coun<;|l  were  not  sitting.  The  Council  (x.)  should  determine 
nothing  cognisable  at  common  law,  unless  for  a  reasonable  cause  and 
by  the  advice  o£the  Judges.  The  statutes  and  ordinances  (xi.)  cSS"' 
lating  pur\'cyance,  both  those  of  the  houscKold^nd  those  made  in 
Parliament,  were  affirmed.  Abqscs  of  various  kinds  (xii.-xxii.)  in  the 
Council  and  the  Courts  of  Justice,  including  bribery  and  the  exaction 
of  excessive  fees,  were  enumerated  and  forbidden  ;  and  the  ejection  of 
knights  of  the  shire  (xxiiT)  r^ulated.  The  Council  and  chi?f  officers 
of  Slate  (xxiv.)  were  to  he  swora  in.J'arliamcnt  t^^bseive  the 
commonjaw  of  the  land,  and  the  st.iuoes  and  ordinances  before  made 
and  ordained,  as  well  for  the  King's  household  as  ^ox  the  good  govern- 
ment of  the  realm  of  England.  The  administration  of  the  Courts  of 
Law  and  of  the  Household  Jxxvi.-xxx.)  was  to  be  regulated,  and  full 
enquir\'  made  by  the  Chancellor  and  Treasurer  of  England,  seneschal 
and  treasurer  of  the  household,  the  Justices  of  either  bench  and  the 
Barons  of  the  Exchequer,  each  in  his  place  and  office,  into  all  t?r*:, 
oppressions  and  defaults  done  to  the  people  who  had  had  business 
therein,  and  a  report  sent  in  to  the  Great  Council  in  order  that  full 
and  due  correction  might  be  made.  Finally  (xxxi.),  these  Articles 
should  be  in  force  only  from  the  beginning  of  the  then  present  Parlia- 
ment until  the  close  of  the  next.' 
RiRhtofthc  The  right  to  be  consulted  in  questions  of  war  and  peace,  which  the 
be  conHuited  Commons  had  established  under  Edward  III.,  and  maintained  under 
^wa?amf  Richard  II.,  was  extended  under  the  Lancastrians  so  as  to  include  all 
inai!q..eji.  questions  of  national  interest.  In  thej^h  of  Henry  V.  the  Pjirliament 
nacioiKii  condrmed  the  League  between  the  King  and  the  Emperor  Sigismund ; 
interest.  ^^d  the  important  Treaty  of  Troyes  was  similarly  submitted  to  and 
ratified  by  both  Houses.-  By  one  of  the  articles  of  this  Treaty  it  was 
stipulated  that  no  negotiations  with  the  Dauphin  should  be  undertaken 
without  the  consent  of  the  three  Estates  of  both  kingdoms.  Accord- 
ingly, under  Henry^VI.  both  Houses  of  Parliament  granted  leave  to 
Commissioners  on  the  King's  behalf  to  treat  of  peace  with  France. 
In  the  same  reign.  Parliament  also  concurred  in  the  appointment  of 
Commissioners  to  treat  of  the  deliverance  of  the  King  of  Scots ;  in  the 

»  Rol.  Pari.  8  Hen.  IV.,  iil.  585-9. 

•  Rot.  Part  iv.  98,  135  [Tres  status  Regni  approbarunt\ 
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grant  of  denization  to  the  Duchesses  of  Gloucester  and  Bedford  ;  and 
in  the  appointment  of  mediators  to  reconcile  the  Dukes  of  Gloucester 
and  Burgundy.* 

The  right  of  impeaching  Ministers  lay  dormant  from  the  reign  of  JjJjJJ*^' 
Richard^,  to  th&  ^Sth  vear  of  Henry  VI. ;  unless  we  may  regard  as 
an  informal  exercise  of  it  the  proceeding  of  the  Commons  in  the  ist  of 
Hcnr}'  IV.,  when,  without  preferring  specific  articles  of  accusation, 
they  petitioned  the  King  th.it  Justice  Rickhill,  who  had  been  employed 
10  take  the  late  Duke  of  Gloucester's  confession  at  Calais,  and  the 
Lords  who  had  formerly  appealed  the    Duke  and  his  associates  of 
treason,  should  be  put  on  their  defence  before  the  Peers.-     In  1449 
(2S  Henr\'  VI.)  the  jCfimmons  determined  to  prosecute  the  I^ukc  of 
SuiToIk,  William  de  la  Pole  (grandson  of  Michael),  on  charges  of  high 
treason,  chietly  relating  to  his  conduct  in   Frange  while  negotiating 
tHtT unpopular  marria;^e  of  the  King  with  Margaret  of  Anjou.     The 
Judicial  power,  which  had  at  one  time  Iod;4cd  in  the  whole  Parliament, 
had  been  declared  in  1399,  at  the  suggestion^  of-the  Commons  them- 
selves, to  reside  in  the  Tlofds  only.'     In  Impsachmcnis  the  Commons 
are  only  (iccusers  and  advocates,  while  the  Lords  alone  are  judges  of 
the  crime.     But  in  Sufiolk*s  case  the  Commons  appear  to  have  been 
desirous  of  a  voice  in  the  judgment  as  well  as  in  the  accusation,  and 
accordingly  proceeded    by  what  appears   to  have  been  a   IiilL_of 
Attainder.^      But  the  process   was  tainted   by  much  irregularity,  of  ^'"^jn^^^^ 
which  the  King  took  advantage,  and,  in  order  to  screen  his  favourite 
Minister  and  save  the  life  of  a  probably  innocent  man,  banislied^iim 
for  tive  years,     Suffolk  had  abstained  from  putting  himself  upon  his 
peerage,  and  while  protesting  his  innocence,  placed  himself  entirely  in 
the  King's  hands  :  the  King  moreover  declared  that  he  acted  by  his 
own  advice  and  not  that  of  the  Lords,  and  not  by  way  of  judgment, 
but  on  the  ground  of  the  Duke's  submission.     But  the  proceeding  was 

*  Rot.  Pari.  iv.  an,  242,  277,  371. 
'  Rot.  Pari.  iii.  430,  449. 

*  Ibid,  iii.  427.    [Les  Juggcmentz  du  Parlement  appertiegnent  soulcmcnt  au  Ro 
&  as  Scigfirs.J 

^  The  proceedings  of  Parliament  in  passing  bills  of  attainder,  and  of  pains  and 
penalties,  do  not  vary  from  those  adopted  in  regard  to  other  bills.     They  may  be 
introduced  into  either  house,  but  ordinarily  commence  in  the  House  of  Lords :  they 
pass  through  the  same  stages  :  and,  when  agreed  to  by  both  Houses,  they  receive 
the  royal  assent  in  the  usual  form.     But  the  parties  who  are  subjected  to  these 
proceedings  are  admitted  to  defend  themselves  by  counsel  and  witnesses  before  bot  I 
houses  ;  and  the  solenmity  of  the  proceeding  would  cause  measures  to  be  taken   10 
enforce  the  attendance  of  members  upx)n  their  service  in  Parliament.     In  evil  times 
this  summary  power  of  Parliament  to  punish  criminals  by  statute  has  been  perverte  d 
and  abused':  and  in  the  best  of  limes  it  should  be  regarded  with  jealousy  ;  bu  t, 
whenever  a  lilting  occasion  arises  for  its  exercise,  it  is  undoubtedly  the  highest  form 
of  parliamentary  judicature.'— May,  Pari.  Pract.  [1883],  p.  [744j* 
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rightly  regarded  as  an  illegal  stretch  of  prerogative,  and  was  imme- 
diately protested  against  by  the  Lords,  who  declared  that  it  should 
form  no  precedent  to  bar  them  or  their  heirs  of  the  privileges  of 
peerage.' 
Ct'aHiamtmf  ^'  ^^'  Under  thc  Lancastrian  kings  that  the  Privileges  of  Parliament 
^  *  '  first  began  to  attract  attention. 

As  enjoyed  by  either  House,  in  its  collective  capacity  or  in  the  per- 
sons of  its  individual  members,  these  privileges  are  various  and 
important.  They  all  rest  either  upon  the  ancient  law  and  custom  of 
Parliament  solely,  or  upon  that  law  and  custom  as  defined  by  statute. 
Three  of  them  claim  special  attention:  (i)  freedonuA^, speech ;  (3} 
freedom  from  arrest  and  special  protection  against  assault ;  (3)  the 
right^fthe  Commons  to  determine  contested  elections.* 
donTor  '•  l^reedom  "of  Speech,  the  essential  attribute  of  every  free  Legisla- 

«pc«ch.  ture,  may  be  regarded  as  inherent  in  the  constitution  of  Parliament. 
At  an  early  period  it  was  recognised  and  contirmcd  as  thc  law  of  the 
land.  *The  Commons  did  oftentimes,  under  Edward  HI.,*  says 
Elsynge,* '  discuss  and  debate  amongst  themselves  many  things  con- 
cerning the  king's  prerogative,  and  agreed  upon  petitions  for  laws  to 
be  made  directly  against  his  prerogative,  as  may  appear  by  divers  of 
the  said  petitions,  yet  they  were  never  interrupted  in  their  consulta- 
tions, nor  received  check  for  the  same,  as  may  appear  also  by  the 
answers  to  the  said  petitions.* 
Haxeys  The  arbitrary  violation  of  thc  freedom  of  speech  in  Haxey*s  case  by 

^SL\\.        Richard  II.  has  already  been  noticed.*    This  proceeding  eventually 
l«397l-  led  to  a  signal  confirmation  of  the  privilege.     In  the  ist  of  Henry  IV. 

(1399)  the  judgment  against  Haxey  was  twice  reversed  and  annulled ; 
in  the  first  instance,  on  his  ownjjetition,  by  tKe'King  and  thc  Lords 
spiritual  and  temporal ;  and  again  on  the  petition  of  the  Commons. 
The  privilege  was  thus  acknowledged  by  the  highest  Judicial  autho- 

*  Rot.  Pari.  V.  176-182. 

*  For  a  hisioriail  and  legal  account  of  the  various  branches  of  Parliamentary 
privilege,  sec  May's  Parliamentary  I'mciice.  The  phrase  '  privilege  of  Parliament' 
is  now  of  much  wider  signification  than  formerly.  In  strictness,  Pariiamentary 
privilege  was  originally  fourfold  :  (i)  free  access  to  the  King  ;  (2)  the  right  to  the 
most  favourable  interpretation  by  him  of  Parliamentary  sayings  and  doings  ;  (3} 
freedom  of  speech  ;  and  (4)  freedom  from  arrest.  The  right  of  the  Commons  to 
determine  contested  elections  was  not  originally  regarded  as  a  privilege  of 
Parliament,  and  was  not  completely  established  till  the  reign  of  Elizabeth.  [The 
question  of  Parliamentary  privilege  with  respect  to  the  House  of  Lords  has  been 
clearly  dealt  with  by  Mr.  L.  O.  Pike,  Const.  Hist,  of  House  of  Lords,  pp.  258,  fol. ; 
and  his  account  should  be  read  as  supplemeatary  to  Sir  J.  E.  May's  treatment  of 
thc  subject. — Ed.1 

*  Elsynge,  .Ancient  method  of  holding  Parliaments,  p.  177. 

*  Supra,  p.  253,  uq. 
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rity, — the  King  and  the  House  of  Lords, — and  by  an  enactment  of  the 
whole  Legislature.' 

In  the  next  year  (^nd  Henry  IV.)  the  Commons,  by  their  Speaker,  The  Kins  \ 
showed  the  Kmg  '  how  tnat  when  certam  matters  were  moved  among  noiic«  of 
them,  some  of  their  body,  to  please  the  King,  and  to  advance  them-  ^5fj|j^,*," 
selves,  would  inform  the  King  of  such  matters,  before  the  same  had 
been  discussed  and  agreed  upon  among  the  said  Commons,  by  which 
the  King  might  be  incensed  against  them,  or  some  of  them  ; '  where- 
fore they  prayed  him  not  to  take  notice  of  any  reports  that  might  be 
made  to  him  of  their  proceedings.     To  this  he  replied  that  it  was  his 
wish  that  the  Commons  should  deliberate  and  treat  of  all  matters 
amongst  themselves,  in  order  to  bring  them  to  the  best  conclusion, 
....  and  that  he  would  hear  no  person,  nor  give  him  any  credit, 
before  such  matters  were  brought  before  the  King  by  the  advice  and 
consent  of   all  the   Commons,   according  to  the  purport  of   their 
petition.- 

The  declaration  of  the  King,  in  the  9th  year  of  his  reign  (1407}, 
acknowledging  the  right  of  the  Commons  to  initiaie-Money  Bills'and 
also  the  independent  right  of  free  discussion  residing  in  both  Houses 
of  Parliament,  has  been  already  referred  to.' 

In  the  rsjd  of  Henrv  VI.  Thomas  Vonge,  one  of  the  'knights  for  Vcn^csc  jc, 
the  shire  and  town  of  Bristol,*  complained  to  the  Commons  that  he  ^45"*^"' 
had  been  arresie$Lax^d4fnpnsoned  in  the  Tower,  five  years  previously, 
*for  matters  by  him  showed  in  the  House,' — namely,  a  motion  made 
by  him  that,  the  Xing -then  having  no  issue,  the  Duke  of  York  might 
be  declared  heir-apparent  to  the  Crown.  The  Duke  was  now  Pro- 
tector, and  the  occasion,  therefore,  favourable  for  the  presentation  of 
Yonge's  complaint  and  claim  for  presentation.  The  Commons  trans- 
mitted his  petition  to  the  Lords,  and  the  King  '  willed  that  the  lords  of 
his  council  do  and  provide  for  the  said  suppliant,  as  in  their  discretion 
should  be  thought  convenient  and  reasonable.' ** 

Nothing  further  occurred  on  the  subject  of  freedom  of  debate  until 
the  4th  of  Henr3r_VIII.  (i  si  2),  when,  in  consequence  of  the  proceedings 
in  "STrSSiJ  case,  an  important  Act  was  passed,  which  not  only  ad-  strwUt 
rottted,  by  iioplication,  the  existence  of  the  privilege,  but  was  designed  vni.^i^xa!*' 
to  protect,  in  future,  all  members  of  either  house  from  any  question 
on  account  oftheir  speeches  or  votes  in  Parliament.  Richard  Strode, 
member  for  the    borough  of   Plympton  in  Devonshire,  had  been 

^  Rot.  Pari.  ill.  430,  434  ;  May,  Pari.  Prac.  [9th  ed.  1x9]. 

*  Roi.  ParL  iii.  456. 

*  Supra,  p.  260. 

*  Rol.  Pari.  V,  337. 
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prosecutedinthe  Stannaixfourt/  for  having  proposed  certain  Bills 
in  Parliament  to  regulotethe  tinners  in  Cornwall.  He  was  in  conse- 
quence fined  and  imprisoned,  as  the'statute  recites,  *  in  a  doungen  and 
a  depc  pytt  under  grounde  in  the  Castell  of  Lidford,  and  there  and 
elsewhere  rcmayned  by  the  space  of  thre  wekys  and  more,  unto  such 
ymc  he  was  dclyvered  by  a  wrete  of  Privilege  out  of  the  Kyngges 
Kschcquer  at  Westminster,  for  that  he  was  one  of  the  coilectours  in 
the  said  countie  for  the  first  of  the  twoo  quyndezims  graunted  at  and 
in  this  present  Parliament.'  The  statute '  proceeds  to  declare  these 
proceedings  of  the  Stannary  Court  v;oi^  and  further:  'That  [all] 
sutes,  accuscmcntes,  condcmpnacions,  cxccucions,  fyncs,  amercia- 
mentes,  punysshmenics,  &c.,  puttc  or  had,  or  hereafter  to  be  put  or 
haddc  unto  or  uppon  ihe  said  Richard  [Strode],  and  to  every  other  of 
the  person  or  persons  afore  specified  [* other  of  this  House ']  that  nowe 
be  of  this  present  Parliament,  or  that  of  any  Pariiamcnt  hcraftcr 
shallw  for  any  bill,  spckynjj,  rcasonyng,  or  declarying  of  any  mater  or 
maters  concornvn'.;  the  Parliament,  to  be  communed  and  treated  of,  be 
utterly  vovd  and  of  non  efiecte.' 

Thirty  years  later,  in  lyjj^he  Cojixmons,  by  the  mouth  of  their 
speaker,  Thomas  .Moyle,  appear,  for  the  first  time,  to  have  included 
freedoni^  of  speech  among  their  *  ancient  anoundoubted  rights  and 
privileges '  claimed  from  the  King  at  the  commencement  of  each 
Parliament.^ 

^^In  J621  the  Commons  declared  'that  ever)' member  hath  freedom 
from  all  impeachment,  imprisonment  or  molestation,  oilur  than  by 

*  The  Court  for  the  Stannaries  of  Cornwall  and  Devon  is  a  court  of  special 
jurisdiction,  similar  in  character  10  the  court  of  the  l^rd  Warden  of  the  Cinque 
i^oris,  the  courts  of  the  Counties  Palatine  of  I^ncasicr  and  Durham,  and  other 
special  courts  instituted,  in  derogation  from  the  general  jurisdiction  of  the  Courts 
Mi  Common  f^vv,  for  the  local  redress  of  private  wrongs.  It  is  founded  on  an 
ancient  privilege  grnnied  to  \\\t  woricers  in  tiie  tin  mines  to  sue  and  be  sued  (in  all 
matters  arising  within  the  Stannaries,  excepting  pleas  of  life,  land,  or  member)  in 
their  own  court  before  a  judj;e  called  the  Vicc-Witrden  of  the  Stannaries.  This 
privilege  was  confirmed  by  charter  of  33  Edward  I.,  and  by  statutes  50  Edward 
III.  and  16  Car.  I.  c.  15.  and  the  court  has  been  regulated  by  several  recent 
statutes.  Formerly  an  appeal  lay  from  the  Stannary  court  to  the  Lord  Warden, 
from  thence  to  the  privy  council  of  the  Prince  of  Wales  as  Duke  of  Cornwall,  and 
from  thence  to  the  Sovereign ;  but  by  statute  18  &  19  Vict.  c.  32,  s.  26,  an  appeal 
from  all  decrees  and  orders  of  the  Vice- Warden  was  given  to  the  Lord  Warden 
assisted  by  two  legal  assessors,  and  from  the  Lord  Warden  a  final  appeal 
to  the  Judicial  Committee  of  the  Privy  Council  (Stephen,  Commentaries, 
iii.  466).  By  the  Supreme  Court  of  Judicature  Act,  1873  (36  &  37  Vict.  c.  36)  all 
the  jurisdiction  and  powers  of  the  Lord  Warden  ot  the  Stannaries  assisted  by 
his  assessors  have  been  transferred  to  the  new  Court  of  Appeal  established  by  that 
Act 

^At  Hen.  VIII.  c.  8.     [Rev.  Stat.  i.  373-4— C] 

»  Rot.  Pari.  33  Hen.  VIII.  ;  May,  Pari.  Prac.  [120]. 
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^censure  of  the  Ifouse  itself y  for  or  concerning  any  bill,  speaking, 
reasoning,  or  declaring  of  any  matter  or  matters  touching  the  Parlia- 
ment or  Parliamentary  business.' ' 

But  notwithstanding  the  undoubted  right  of  the  Commons  to  the  JJj  p}J^" 
enjoyment  of  this  privilege,  it  was,  like  so  many  other  of  their  Consti-  violated, 
tutional  rights,  frequently  violated  by  the  Crown  during  the  Tudor  and 
Stuart  periods.- 

The  last  occasion  on  which  it  was  directly  impeached  was  in  the  ^^  ^ 
celebrated   case  of  Sir   John  £Uot,   Dcnzil   Hi^les,  and   Benjamin  HuiieVanti 
Valentine,  whose  prosecution  was  one  of  those  illegal  acts  which  chariJ!!!''* ' 
hastened  the  ruin  of  Charles  1.^     In  the  5th  year  of  his  reign  (1639},  a 
judgment  was  obtained  in  the  Court  of  King's  Bench  a^^ainst  these 
members  for  their  conduct  in  Parliament,  the  statute  of  the   fourth 
Henry  \'lll.  being  falsely  assumed  to  be  merely  a  private  Act  for  the 
relief  of  Strode,  and  not  of  general  application.     In  1641,  the  House  of 
Commons  declared  all  these  proceedings  in  the  King^'s  Hcnch  to  be 
a^^ainst  the  law  and  privilege  of  1  Parliament  ;  and  in  1667,  alter  the 
Restoration,  they  passed  another  resolution  :  *That  the  Act  of  Parlia- 
ment in  4ih   Henry  VI 11.  commonly  entitled   "an  Act  concerning 
Richard  Strode  "  is  a  general  iuuf,  extending  to  indemnify  all  and 
every  the  members  of  both  Houses  of  Parliament,  in  all  Parliaments, 
for  and  touching  any  bills,  speaking,  reasoning,  or  declaring  of  any 
matter  or  matters  in  and  concerning  the  Parliament  to  be  communed 
and  treated  of ;  and  is  a  declaratory  law  of  the  ancient  and  necessary 
rights  and  privileges  of  Parliament,^    They   subsequently  resolved 
*  that  the  Judgment  given,  5  Car.  (i),  against  Sir  John  Eliot,  Denzil 
Holies,  and  Benjamin  Valtrntine,  in  the  King's  Bench,  was  an  illegal 
Judgment,  and  against  the  freedom  and  privilege  of  Parliament.'     On 
a  conference,  both  these  resolutions  were  agreed  to  by  the  Lords ; 
and  finally,  on  a  writ  of  error,  the  Judgment  of  the  Court  of  King's 
Bench  was  reversed  by  the  House  of  Lords,  on  the  I5ih  of  April,  1668.^ 
The  privilege  was  confirmed,  for  the  last  time,  by  the  Billjof  Rights  JriJiie^^ 
the  9th  article  of  which  declared,  *  That  the  freedom  of  speech,  and  conrtrmcd 
debates  or  proceedings  in  Parliament,  ought  not  to  be  impeached  or  RighL° 
questioned  in  any  court  or  place  out  of  Parliament.'  ^    ["  No  privilege 

^  HatscU,  Precedents,  i.  79. 

*  See  the  cases  of  Strickland  in  1571  :  of  Cope.  Wentworth,  and  others  in  1588  ; 
and  of  Sir  Edwin  Sandys  in  1631. — D'Ewes,  166,  410  ;  Com.  Journal,  635  ;  infra, 
ct.aps.  xii.,  xiii. 

'  ["  Contemporary  writers  all  unite  in  remarking  that,  from  the  moment  these 
judgments  were  delivered,  public  fejling  in  the  country  inclined  to  decided 
resistance."    Gneist.  Hist.  Engl.  Const.  553.  note. —Ed.  , 

*  Lords'  Journ.  .\ii.  223  ;  May,  Pari.  Prac.  ^123]. 

*  I  Will,  an'l  M;ir>',  scss.  a,  c.  2;  infra,  ch.  xv. 
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of  the  Commons  can  be  so  fundamental  as  liberty  of  speech.    This  is 
claimed  at  the  opening  of  every  Parliament  by  their  Speaker,  and 
could  never  be  infringed  without  shaking  the  ramparts  of  the  constitu- 
tion."    Hallam,  iiL  102. — Ed.] 
dom  from  ^^*  "^^  privilege  of  freedom  from  arrest  or  molestation  is  probably 

mrresK.  coeval  with  the  first  existence  of  National^ouncils  in  England.    A 

law  of  Ethclbcrt,  the  first  Christian  King  of  Kent,  at  the  end  of  the^th 
centur>%  provides  that  '  If  the  King  call  his  'Mcod"  (people)  to  him 
[/.^.,  in  the  Witcnagemot]  and  any  one  there  do  them  evil,  let  him 
compensate  with  a  two-fold  "  bot ''  and  fifty  shillings  to  the  King.'  So 
Cjiut,  in  the  early  part  of  the  eleventh  century,  declares  *  that  every 
man  be  entitled  to  '*  grith ''  [immunity  from  molestition]  to  the  gemot 
and  from  the  gemot,  except  he  be  a  notorious  thief.'  ^  This  immunity 
from  arrest  (except  for  treason,  felony,  or  breach  of  the  peace)  is 
useful  and  indeed  necessary ;  but  formerly  not  only  the  members  of 
both  Houses,  but  their  servants  and  their  propeny  also,  were  included 
in  the  special  protection,  durin*;  the  time  over  which  privilege  was 
supposed  to  extend,  i.e,^  forty  days  before  and  after  the  meeting  of 
Parliament. 
B^?  ^^  r  ^^  ^^^  ^^^^  ^^  Edward  J^.(  1 290)  the  Master  of  the  Temple  petitioned 

St.  David's  the  King  for  leave  to  distrain  for  the  rent  of  a  house  held  of  him  by 
is  Eiiw.  I.  ^j^g  Bishop  of  St.  David's,  and  was  answered  :  *  It  does  not  seem  fit 
that  the  King  should  grant  that  they  who  are  of  his^ council  should  be 
distrained  in  Ume  ofVParliament  ;'•  but  at  another  time  let  him  dis- 
Priorof  train  */rr  hostia  et  fenestras  prout  inoris  est  J*  The  privilege  u-as  also 
caU,  9  distinctly  acknowledged  by  the  Crown  in  the  9th  of  Edward  II.  (i*^  1 5) 

Edw.  II.  jj^  ^j^g  j^^g^j  Qf  ^YiQ  Prior  of  Malton,  who  had  been  arrested  on  his  way 
Hen?  V  "  from  Parliament.'  It  was  not  however  always  respected  ;  and  at  length 
«•  "•  in  the  i  ith  of  Henry  VL_jLi432),  the  Commons  obtained  a  statute  for 

the  punishment  of  such  as  assault  any  on  their  way  to  Parliament, 
giving  double^damages — as  in  the  law  of  Ethelbert — to  the  injured 
party.^    But  the  privilege  was  not  founded  on  the  statute,  which  was 
c*in***"**^    merely  declaratory  of  the  ancient  law.     In  a  petition  to  the  King  in 

sHen.'^lV^. 

*  Ethelbert,  c.  i  ;  Cnut,  Sec.  Dooms,  c.  83  ;  Thorpe,  Anc.  Laws  and  Inst,  of 
Ang. -Saxons.  Cnut's  law  was  evidently  intended  to  apply  to  persons  coming  to 
the  VVitenagemot  on  private  business  as  well  as  those  summoned  to  give  oounsd 
and  consent.  So  a  law  of  Edward  the  Confessor  (L^es  Edw.  Conf.  art.  2,  d.  8) 
pro\ides  '  ad  svTiodos  venientibus,  sive  summoniti  sint,  sive  per  se  quid  agendum 
habuerint,  sit  summa  pax 

«  Rot.  Pari.  i.  6x. 

'  Hatsell,  Precedents,  i.  12. 

*  iz  Hen.  VI.  c.  ix.  Three  years  previously  the  clergy  had  got  a  similar 
privilege,  by  statute  8  Hen.  VI.  c.  z,  for  themselves  and  servants  on  their  way  to 
Convocation. 
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the  5th  of  Henr3LlY».(X4S3)>  the  Commons  had  alleg^ed  that,  according 
to  the  custom  of  the  realm,  the  lords,  knights,  citizens  and  burgesses 
were  entitled  to  this  immunity,  and  prayed  that  treble  damages  should 
be  paid  by  persons  violating  it.    The  King  admitted  the  privilege,  but 
refused  to  extend  the  damages,  on  the  ground  that  there  was  already  a 
sufficient  remedy.*      So  in  the  case  of  John  Atwyll,  member  for  ^J^'yf^* 
Exeter,  in  the  17th  Edward  IV.  (1477),  the  Commons  affirmed  that  the  E*iw.  iv. 
privilege  had  existed  *  whereof  tyme  that  mannys  mynde  is  not  the  ''*^^'' 
contrarie.'  - 

The  solc^xception  to  the  recognition  of  this  privilege  was  the  Thorn's 
celebrated  case  of  Thomas  Thojipe,  Speaker  of  the  Commons,  and  a  H«n.  vi. 
Baron  of  the  Exchequer,  who  in  14^5.(31  Htn.  VI.),  during  a  proro-  [j^^l*"'*" 
gation  of  Parliament,  was  imprisoned  in  the  Fleet  on  an  execution, 
issuing  out  of  his  own  Court  of  the  Exchequer,  for  non-payment  of  a 
fine  due  to  the  King  for  a  trespass  committed  in  seizing  certain  goods 
of  the  Duke  of  York.  The  Commons  sent  some  of  their  members  to 
complain  to  the  King  and  Lords,  and  demand  the  release  of  the 
Speaker,  and  of  Walter  Rayle,  another  imprisoned  member.  The 
Judges,  on  being  consulted  by  the  Lords,  declared  by  the  mouth  of  the 
Chief  Justice,  speaking  in  the  name  of  them  all,  'after  sadde  com- 
munication and  mature  deliberation  hadde  amonge  theim,'  that '  they 
ought  not  to  aunswere  to  that  question,  for  it  hath  not  ben  used 
aforetyme  that  the  Justicez  shuld  in  eny  wyse  determine  the  Privelcgge 
of  this  high  Court  of  Parlement ;  for  it  is  so  high  and  so  mighty  in  his 
nature  that  it  may  make  lawe,  and  that  that  is  lawe  it  may  make  noo 
lawe  ;  and  the  determination  and  knowlegge  of  that  Privelegge 
belongeth  to  the  Lordes  of  the  Parlement,  and  not  to  the  Justices.' 
But  they  went  on  to  admit  the  privilege,  asserting  that  *  if  any  persone 
that  is  a  membre  of  this  high  Court  of  Parlement  be  arrested  in  suche 
cases  as  be  not  for  treason  or  felony,  or  suerte  of  the  peas,  or  for  a 
condempnation  hadde  before  the  Parlement,  it  is  used  that  all  such 
persones  shuld  be  relessed  of  such  arrestes,  and  make  an  Attoumey,  so 
that  they  may  have  theire  fredom  and  libertee  frely  to  entende  upon 
the  Parlement'  '  As  for  declaration  of  procedyng  in  the  lawer 
Courtes,'  they  observed,  *ther  be  many  and  diverse  Supersedeas  of 
Privelegge  of  Parlement  brought  in  to  the  Courtes,  but  there  ys  no 
gerurcUl  Supersedeas  brought  to  surcesse  of  all  processes  ;  for  if  ther 
shuld  be,  it  shuld  seeme  that  this  high  Court  of  Parlement,  that 

^  Rot  Pari.  in.  541.    The  general  principle  of  immunity  wax  distinctly  recognised  iChtddtt^ 
in  the  special  Act  passed  in  the  same  year  (5  Hen.  IV.  c  6)  in  the  case'of  (^bedder,  «<»'i  X403  1 
a  member's  servant,  who  had  been  assaulted  and  wounded. 

'  Rot.  Pari  vi.  191. 

C.H.  T 
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ministreth  all  Justice  and  equitce,  shuld  lette  the  processe-of  the 
commune  lawe,  and  so  it  shuld  put  the  partie  compleynaunt  without^ 
remedie,  for  so  muche  as  actions  atte  commune  lawe  be  not  deter- 
mined  in  this  high  Court  of  Parlement'    Although,  according  to  this 
opinion  of  the  Judges  (notwithstanding  their  evident  disinclination  to 
*  lette  the  proccsse  of   the    commune    lawe'),  Thorpe   was  clearly- 
entitled  to  his  release,  the  Lords  determined  *  that  the  scid  Thomas, 
accordyng  to  the  lawe,  shuld  rcmayn  stille  in  prisone  for  the  causes 
abovesaid,  the  Privclcgge  of  the  Parlement,  or  that  the  same  Thcmas 
was  Spcker  of  the  Parlement,  notwithstondyng  ; '  and  the  Commons 
were  directed  in  the  King's  name  to  proceed  *  with  all  goodly  hast  and 
spcde  '  to  the  election  of  a  new  Speaker,  which  they  did  the  next  day.* 
This  extraordinary  decision  can  only  be  accounted  for  by  the  fact 
that  Thorpe  was  a  staunch    Lancastrian,  and  an   old  enemy  of  the 
Duke  of  York.     The  whole  case  was  subsequently  characterised  in 
Parliament,  as  *bci;ottcn  by  the  iniquity  of  the  times.' - 
mcmlwrs'^        The  existcnce  of  this  privilege,  recognised  as  it  had  been  by  statute, 
reiea»«d        by  declarations  of  both  Houses,  by  the  frequent  assent  of  the  King, 
byT|Sciai  ^  and  by  the  opinion  of  the  Judges,  to  which  reference  has  been  made, 
^"  "^     ^    was  undoubted  ;  but  it  was  not  until  the  vear  1543  that  the  Commons 

Parl:ament  ,     ,  ,   ,.  '  "*-^ 

or  by  Writ     proceeded  to  deliver  a  member  out  of  custodv,  or  to  commit  any  one 
o     rivi  ege.  ^^  prison,  by  their  own  sole^uthority.     Down  to  that  year  members 
had  been  released  either  (i),  when  taken  in  execution  after  judgment, 
by  virtue  of  a  special  Act  of  Parliament ;  or  (2),  when  confined  on 
mesne  process  only,   by  a  writ^ot-privilege   issued  by  the  Chan- 
cellor.' 
MwTxs/a.        ^^^  ^^^^  occasion  on  which  the  Commons  acted  independently  of 
Fort/ujrst  ^r^Y  other  power  in  the   vindication   of  their  privilege  was  in  the 
Commo/ts     important   case  of    George   Ferrers,   a  member  who,   in    1^43.  was 
^t^rby    arrested,  as  surety  for  the  debt  of  another,  by  process  out  of  the  King's 
thtir<nvn     Bench.     On  hearing  of  the  arrest,  the  House  sent  their  Serjeant  to 
*"  ^'     demand  the  release  of  the  imprisoned  member.    The  Serjeant,  being 
resisted  by  the  gaolers  and  Sheriffs  of  London,  was  obliged  to  return 
empty  handed  ;  whereupon  the  House  rose  as  a  body  and  laid  their 
case  before  the  Lords,  *  who,  judging  the  contempt  to  be  very  grejt, 

*  Rot.  Pari.  V.  239,  240. 

*  Com,  Joum.  i.  546. 

'  Hatsell.  i.  53  ;  Nlay,  Pari.  Prac.  [130].  Special  acts  were  passed  to  enable  the 
Chancellor  to  issue  writs  for  the  release  of  Larke.  a  member's  servant,  in  8  Hen. 
VJ.,  of  Gierke.  39  Hen.  VI..  of  Hyde,  and  of  .Atwyll.  14  &  17  Ed.  IV.— Rot.  ParL 
Iv.  357 ; ♦v.  374;  vi.  160,  191;  Haiseil,  i.  17-22,  34-36.  Arrest  on  'mesne 
(intermediate)  process '  was  an  arrest  by  virtue  of  a  writ  issued  after  the  com- 
mencement of  a  suit  but  before  judgment. 
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referred  the  punishment  to  the  order  of  the  Commons'  House.'  The 
Lord  Chancellor  offered  them  a  writ  of  privilege,  but  they  refused  it, 
*  being  of  a  clear  opinion  that  all  commandments  and  other  acts 
proceeding  from  the  Nether  House  were  to  be  done  and  executed  by 
their  Serjeant  without  writ,  only  by  show  of  his  mace,  which  was  his 
warrant'  Accordingly  the  Serjeant  was  again  ordered  by  the  Commons 
to  go  to  the  Sheriffs  and  demand  the  delivery  of  Ferrers  ;  but  in  the 
meantime  the  Sheriffs,  becoming  alarmed,  had  surrendered  the 
prisoner.  They  were,  however,  ordered  by  the  House  to  attend  at  the 
bar,  together  with  the  gaolers  and  even  the  plaintiff  in  the  suit,  and  on 
appearing  were  all  committed  Id  priion  for  contempt.  These  pro-  f/^fviii. 
ceedings  were  reported  to  King  Hcnr>'  VIII.,  who  thereupon  sum- 
moned the  Chancellor,  Judges,  the  Speaker  and  some  of  the  gravest 
persons  of  the  Commons,  and  delivered  a  very  remarkable  address. 
After  commendin2_thc_jvisdom  of  the  Commons  in  maintaining  the 
privilo^Ci^of  their  House,  and  stating  that  even  their  cooks  were  free 
from  arrest,  he  Is 'reported  to  have  said  :  *  And  further  we  are  informed 
by  our  judges  that  we  at  no  time  stand  so  hi\,'hly  in  our  estate  royal, 
as  in  the  time  of  Parliament ;  wherein  we  as  head,  and  you  as  members, 
arc  conjoined  and  knit  together  into  one  body  politick,  so  as  whatso- 
ever offence  or  injur)*,  during  that  time,  is  offered  to  the  meanest 
member  of  the  house  is  to  be  judged  as  done  against  our  person  and 
the  whole  court  of  Parliament ;  which  prerogative  of  the  court  is  so 
great  (as  our  learned  counsel  informeth  us,  that  all  acts  and  processes 
coming  out  of  any  other  inferior  courts,  must,  for  the  time,  cease,  and 
give  place  to  the  highest.'  Following  the  King,  *  Sir  Edward  Montagu, 
the  lord  chief  justice,  ver)'  gravely  declared  his  opinion,  confirming  by 
divers  reasons  all  that  the  King  had  said,  which  was  assented  unto  by 
all  the  residue,  none  speaking  to  the  contrary.*  *  Ferrers  was  a  servant 
of  the  King,  who,  probably  on  that  account,  was  the  more  inclined  to 
regard  the  energetic  proceedings  of  the  Commons  with  favour. 

Henceforward,  although  a  writ^pf  privilege  was  still  occasionally 
employed  to  effect  the  release  of  members,  it  was  not  permitted  to  be 
obtained  without  a  previous  warrant  from  the  Speaker. 

In  1 575,  Smalley,  a  member's  servant,  who  had  been  arrested  for  SmaiUr 
debt,  was  set  at  liberty  by  the  Serjeant  of  the  House ;  and  on  its  being  ^'**''  '*^*- 
subsequently  discovered  that  he  had  fraudulently  procured  this  arrest, 
in  order  to  get  rid  of  the  debt,  was  committed  to  prison  for  a  month 
and  ordered  to  pay  the  plaintiff  £100,'    There  are  several  other 

*  Holinshcd.  i.  824;  HatscU,  i.  57  :  M^y.  Pari.  Prac  [131-3], 
'  Haisell,  i.  90. 
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instances  under  Elizabeth  of  privileged  persons  being  liberated  by  the 
Serjeant  by  warranU^Llhc  mace  and  not  by  writ ;  ^  but  the  next  im- 
portant case  was  that  of  Sir  Thomas  Shirley  in  ^603,  which  led  to  a 
more  distinct  recognition  of  the  privilege  by  statute,  and  to  an  im- 
provement in  the  law.  Sir  Thomas  had  been  imprisoned  in  the  Fleet, 
on  an  execution-4br  debt,  before  the  meeting  of  ParliamcnL  The 
Commons  sent  their^Scrjeant  to  demand  his  release.  This  being 
refused  by  the  warden,  he  was  committed  to  the  Tower  for  contempt  ; 
but,  still  continuing  obstinate  through  fear  of  becoming  personally 
answerable  for  the  debt,  he  was  further  committed  to  the  prison  called 
'  Little  Ease'  in  the  Tower.  Shortly  aftenvards,  through  the  inter- 
position of  the  King,  which  the  Commons  had  privately  asked  for,  the 
warden  delivered  up  the  prisoner  and  was  discharged  after  a  repri- 
mand.' This  proceeding  directed  attention  to  two  legal  hardships 
attending  the  release  of  members  taken  in  execution:  (i)  the  Sheriff 
or  warden  was  liable  to  an  action  for  escape,  and  (2)  the  creditor  lost 
his  ri^^ht  10  an  execution.  .-\n  Act  was  now  passed  by  which  it  was 
for  the  rirst  time  declared  :  (i)  that  the  officer  should  be  discharged 
from  all  liability  for  delivering  out  of  custody  a  person  TiaWng  a 
privilege  of  Parliament,  and  (2)  that  the  creditor,  at  the  expiration  of 
the  time  of  privilege,  might  sue  out  a  new  writ  of  execution.  The  Act 
also  distinctly  recognised  as  existing  law  :  (i)  the  privilege  of  freedom 
from  arrest ;  (2)  the  right  of  either  House  of  Parliament  to  set  a 
privileged  person  at  liberty ;  and  (3)  the  right  to  punish  those  who 
make  or  procure  arrests.' 

The  extension  of  the  privilege  of  members,  so  as  to  protect,  not  only 
their  own  persons,  but  their  property,  their  servants,  and  their 
ser\'ants'  property,  from  all  Civil  suits  during  the  period  of  privilege, 
gave  rise  to  very  gravg^^buses.  These  were  partially  restrained  by 
several  statutes,^  and  at  length,  in  17^,  an  Act  was  passed,  by  which 
the  privilege  was  reduced  to  its  ancient  dimensions,  protection  from 
arrest  for  the  persons  of  members  only,  leaving  the  course  of  justice  as 
to  their  property  and  their  servants  entirely  free.*  By  the  effect  of 
these  various  enactments  the  freedom  of  members  from  arrest  has 
become  not  so  much  a  Parliamentary  privilege  as  a  legal^ght ;  and 
consequently  *  the  arrest  of  a  member  has  been  held  to  be  irregular 

*  See  the  cases  of  Fitzherbert  in  159a,  and  of  Neale  shortly  after\vards. — 
Haisell,  i.  107;  D'Ewes.  5x8,  520  ;  and  Nlay,  Pari.  Prac.  [133-3]. 

*  Hatsell.  i.  157  ;  May,  Pari.  Prac.  [134]. 
'  X  Jac.  I.  c.  13. 

*  xa  &  13  Will-  III.  c.  3  :  a  &  3  .-Vnne,  c.  18  ;  11  Geo.  11.  c.  34. 
^  xo  Geo.  III.  c  50. 
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ab  initio f  and  he  may  be  discharged  immediately,  upon  motion  in  the 
court  from  which  the  process  issued.'^ 

The  privilege  of  freedom  from  arrest  has  always  been  limited  to  ^™J^®''- 
Civ\L.  causes,  and  has  never  been  allowed  to  interfere  with  the  ad- contempt  of 
ministration  of  the  Criminal  Law.     But  as  regards  one  species  ofj^^^Jj^®*^ 
offences-contempt  ofa  Court  of  Justice — which  partakes  of  a  Criminal 
character,  it  was  for  some  time  doubtful  how  far  privilege  would  avail 
as  a  protection  for  members. 

In  1572,  Henry,  Lord  Crflfl^well,  complained  to  the  Lords  that  his  Loni  Crom. 
person  had  been  attached  by.  virtue  of  a  writ  out  of  Chancery,  for  not  7hi%j^* 
oBcying  ap^-iftjuoction  of  that  Court.    The  Lords  agreed  that  *the 
attachment  did  not  appear  to  be  warranted  by  the  common  law  or 
custom  of  the  realm,  or  by  any  statute  law,  or  by  precedents  of  the 
Court  of  Chancery,*  and  ordered  Lord  Cromwell  to  be  discharged. 
They  added,  however,  that  if  at  any  future  time  it  should  be  shown 
that  by  the  Queen's  prerogative,  or  by  Common  Law  or  Custom,  or  by 
any  statute  or  precedents,  the  persons  of  Lords  of  Parliament  are 
attachable,  the  order  in  this  case  should  not  anect  their  decision  in 
judging  according  to  the  cause  shown.-    From  this  period  down  to  Privilege  not 
1757,  the  cases,  as  regards  both  Lords  and  Commons,  were  mainly  in  Tn^eof 
favour  of  privilege  ; '  but  in  that  year  it  was  *  ordered  and  declared  by  atj^ach«n«nt 
the  Lords  that  no  peer  or  lord  of  Parliament  hath  privilege  of  peerage,  to  obey  a 
or  of  Parliament,  against  being  compelled  by  process  of  the  Courts  of  Hab«M 
Westminster  Hall,  to   pay  obedience  to  a  writ  of  Habeas  Corpus  Corpa*. 
directed  to  him.'**     In  the  case  of  Earl  Ferrers,  it  was  decided  that  an 
attachment  may  be  granted,  if  a  peer  refuse  obedience  to  the  writ.* 

In  more  recent  times,  members  committed  by  Courts  of  Law  for  '."  *^**^*?' 

,  ..  .-I     .    .        ,       •    •  1  .         .  -       .    .,  -  times  Par- 

open  (Contempt  have  failed  m  obtammg  release  by  virtue  of  privilege.'  liament  has 

not  asieitcd 

^  May.  Pari.  Prac.  [137] •  [Freedom  from  arrest,  though  not  taken  awav  from 
the  Peers,  lost  much  of  its  significance,  when  arrest  on  mesne  process  (before 
judgment  given)  was  abolished  in  all  but  certain  special  cases  in  the  year  1838 
(Stat,  z  &  a  Vict.  cap.  zio,  sec.  z).  Vide,  Pike,  Const.  Hist,  of  House  of  Lords, 
p.  aw.— Ed.] 

■  Lords' Jour.  i.  727. 

'  See  the  cases  of  Mr.  Brereton  in  Z605  ;  of  Sir  W.  Bampfield  in  Z614  ;  of  Lor  d 
Vaux  in  z6a5 ;  and  of  the  Earl  of  Anmdel  shortly  afterwards. — May,  Pari.  Pra  c. 
[z?6l. 

*  Lords'  Jour.  xxix.  z8z. 

*  Burrow,  Rep.  631. 

*  See  the  cases  of  ^^r.  Long  Wellesley  in  Z83Z,  and  of  Mr.  Lechmere  Charlton 
in  Z837,  and  the  reports  of  the  Committee  of  Prinleges.— Com.  Joum.  vol.  86, 
p.  701,  vol.  22.  p.  3.  it  stq.  In  X873,  Mr.  Whalley  and  Mr.  Guildford  Onslow, 
members  of  Parliament,  were  reprimanded  and  heavily  fined  by  the  Court  of 
Queen's  Bench  for  a  contempt  of  court  in  connection  with  the  celebrated '  Tichbom  e 
case  : '  [Chief  Justice  Cockbum  remarking,  that  if  he  had  seen  fit  to  commit  them, 
he  would  not  nave  been  restrained  by  privilege. — Ed.]  And  on  the  23  Jan.  Z874, 
Parliament  not  being  then  in  session,  Mr.  Wlialley  was  committed  by  the  same 
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bi  pnvUm  Not  that  either  House  of  Parliament  has  waived  its  right  to  interfere 

acmiMn       when  members  are  committed  for  contempt :  but  each  case  is  con- 

foropco*^     sidered  upon  its  merits  as  it  arises  ;  and, although  where  the  contempt 

GOfitcmpc      has  been  flagrant  protection  has  not  been  granted,  'privilege  might 

But/4^nr>A/  still  be  allowed  against  commitment  under  any  civil  process,  or  if  the 

$ttiisMhn9U  circumstances  of  the  case  appeared  otherwise  to  justify  it.*  * 

onh*^**^**'        III.  The  growing  power  of  the  House  of  Commons  is  specially 

Commons  to  marked,  during  the   Lancastrian    period,  by  the  earnest  attention 

conieue?     bestowed  by  Parliament  upon  the  subject  of  elections.    Owing  to  the 

eicctioM.      unlimited  power  of  the  SJicriflTs,  gross  abuses  in  the  return  of  members 

SYhe  ***"**  very  earty  crept  in.     It  was  to  the  Sheriff  of  each  county  that  the 

sheriff'*        Kings's  writ  was  addressed,  requiring  him  to  return  two  knights  for  the 

rcturnins      countv  and  two  citizens  or  burgesses  for  each  city  or  borough  in  his 

members,      bailiwiclc     But  as  no  particular  cities  or  boroughs  were  specified  in 

the  writ,  this   functionar>'  assumed  the  power  of  dctennining  what 

cities  and  borouijhs  should  exercise  the  franchise  ;  and  it  became  the 

constant  practice  to  omit  boroughs  which  had  been  in  the  recent  habit 

of  electing  members,  and  to  return  upon  the  writ,  *  There  are  no  more 

cities  or  boroughs  within  my  bailiwick.'     There  is  some  excuse  for  the 

Sheriffs  in  the  fact  that  the  boroughs  for  the  most  part  were  an.xious 

to  be  omitted,  so  as  to  escape  the  burthen  of  paying  the  wages  of  their 

members,  and  frequently  set  at  naught  the  writ  ordering  an  election, 

by  sending  no  return.-     But  the  discretionary  power  of  the  Sheriffs 

was  often  abused  by  them  for  the  purpose  of  influencing  the  elections 

and  falsifying  the  returns,  either  at  the  instigation  of  the  Crown  or  of 

Attempt  to    great  local  magnates.'    Several  statutes  were  from  time  to  time  passed 

mbu.™by  *    to  prevent  these  malpractices.     So  early  as  the  reign  of  Edward  I. 


suumc. 


court  for  a  contempt.  He  was  discharged  from  custody  before  the  26th,  on  which 
day  Parliament  was  dissolved.  On  the  meeting  of  a  new  Parliament  the  Lord 
Chief  Justice  addressed  a  letter  to  the  Speaker  informing  him  of  the  facts,  and  a 
Committee  on  Privilege,  to  whom  the  letter  was  referred,  reported  that  it  did  not 
demand  the  further  attention  of  the  House.  Hansard.  Deb.  ccxviii.  52, 108 ;  Report 
of  Pari.  Committee,  1874;  May,  Pari.  Prac  [160]. 

»  May,  Pari.  Prac  [160]. 

■  The  town  of  Tornngton,  in  Devonshire,  even  obtained  a  charter  of  exemption 
from  sending  burgesses  to  Parliament. — Hallam,  Midd.  Ages,  iii.  115. 

•  In  1312  Matthew  Crauihome  complained  that  the  Sheriff  of  Devon,  instead  of 
returning  him,  a  duly  elected  member,  had  returned  members  not  chosen  by  the 
Commons  of  the  county.  (Palgrave's  Pari.  Writs.  II.  ii.  138.)  In  1386,  the  bailiffs 
of  Barnstaple,  in  reply  to  writs  ordering  them  to  jxiy  £6  8j.  as  the  expenses  of  John 
Henrys,  one  of  their  representatives  in  the  Parliament  of  Oct.  1385  (9  Ria  II.), 
excused  themselves  on  the  double  ground,  that  he  was  not  an  inhabitant  of  the 
County  of  Devon  nor  having  any  property  therein,  and  that  James  de  Chuddelegh, 
the  Sheriff  of  Devon,  had  returned  the  said  John  without  their  assent  or  knowledge, 
at  the  motion  of  the  said  John  and  his  friends,  for  the  sake  of  gain.  Return  of 
Members  of  Parliament  1213-1702  (Printed  by  autliority  of  Parliament,  1879), 
p.  225. 
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the  Statute  of  WestTnii^stos^I.  (3  Edw.  I.  c.  5)  declared  that  elections 
ought  to  be  frj^e,  and  forbadq  any  disturbance  of  their  freedom.  In 
the  ^  of  Richard  1 1,  an  Act^as  passed  imposing  a  finfi..on_Shcrifis 
who  should  neglecTlo  make  a  return  to  Parliamentary  writs,  or  omit 
from  such  retiini  any  city  or  borough  which  was  l^i^und  and  formerly 
accustomed  to  send  members  to  Parliament.*  A^itute  of  the  7ih  f^"'** "' 
Henry  LV\  (1406),  made  *on  the  grievous  complaints  of  the  Commons 
of  the  undue  election  of  the  knights  of  shires  for  P.irliament,'  r^ulatcd 
the  time  and  nianner  of  electing  knights,  and  provided  for  a  true 
return  by  the  Sheriff  of  the  result  of  the  election,  by  requiring  the 
names  of  the  members  to  be  written  in  an  indenture,  authenticated  by 
the  seals  of  the  persons  who  had  elected  them.*  An  Act,  passed  four  U2f 
years  later  (11  Hen.  IV.),  gave  the  JusticcsjjfAssizc  power  to  inquire 
into  the  legality  of  returns,  and  intlicted  the  penalty  of  oneJiundred 
pounds  on  any  Sheriff  who  should  return  a  member  not  duly  elected. 
In  the  23rJ  year  of  Henry  W.  (I445^  a  further  attempt  was  made  to  ***^ 
check  abuses  by  an  Act  which  "gave  an  additionaLpenalty,  upon  a 
false  return,  to  the  party  aggrieved,  and  required  every  SlieritT  culy  to 
deliver  a  proper  precept  to  the  mayor  and  bailitf  of  each  city  or 
borough  in  his  shire,  to  elect  representatives  for  Parliament,  and  every 
mayor  and  bailiff  to  make  a  true  return  of  the  members  chosen.* 

The  cognisance  of  Election  disputes  was  originally  vested  in  the 
King  and  his  Council.  The  first  instance  of  the  inler^•ention  of  the 
Commons  in  such  matters  occurred  under  Richard  IJ.,  whose  reign 
was  so  fruitful  in  Constitutional  precedents. 

In  1384J7  Ric.  II.)  the  borough  of  Shaftesbury  presented  a  petition  Pint  inter. 
to  the  King,  Lords,  and  Commons,  complaining  of  a  false  return  by  \he  Cotn- 
the  Sheriff  of  Dorset,  and  praying  them  to  order  remedy.*     In  the  5th  Jfj^^jjj ,//,. 
Henry  IV.  (1404)  the  Commons  prayed  the  King  and  Lords  in  Par-  /»»/«.  /<»'/. 
liament  that  an  improper  return  by  the  Sheriff  of  Rutland  might  be    '^'  ^' 
examined  ijt  Parliament,  and  exemplary  punishment  inflicted  in  case 
of  default  found.    The  Lords  thereupon  sent  for  the  sheriff  and  for 
William   Ondeby,  the  knight  returned,  as  well  as  for  Thomas  de 
Thorp,  who  had  been  duly  elected,  and  having  examined  into  the 
facts  of  the  case,  directed  the  return  to  be  amended  by  the  insertion 
of  Thorp's  name  in  lieu  of  CUideby's,  and  committed  the  Sheriff  to 
the  Fleet  till  he  should  pay  a  fine  at  the   King's  pleasure.*    In  a 

^  5  Ric.  II.  St.  ii.  c.  4. 

*  7  Hen.  IV.  c.  15. 
■  IX  Hen.  IV.  c.  i. 

*  33  Hen.  VI.  c  14. 

*  Prynne.  Reg.  iv.  261.     The  result  of  this  petition  is  not  stated. 

*  Roc  Pari.  ill.  530  ;  HallaMn,  Midd.  Ages,  iii.  iiq. 
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subsequent  case,  in  the  i8th  Henry  VI.  (1439)1  where  the  Sl^erifT  of 
Cambridgeshire  had  filled  to  make  any  return,  the  Commons  are  not 
even  named,  but  the  matter  was  determined  by  the  King  and  the 
Lords. 

Under  Edward  IV.,  Henry  VII., and  Henry  VIII.  there  is  no  record 
of  any  interference  on  the  part  of  the  Commons ;  but  the  imperfect 
state  of  the  rolls  and  journals  of  Parliament  during  these  reigns 
renders  this  negative  testimony  of  little  weight.  In  the  first  year  of 
Queei^Iary,  the  Journals  of  the  Commons  record  the  appointment  of 
a  Committee  *  to  inquire  if  Alexander  JCpwell,  prebendary  of  West- 
minster, may  be  of  the  House.'  On  the  following  day  they  reported 
that  'Alexander  Nowell,  prebendary  in  Westminster,  and  thereby 
having  a  voice  in  the  Convocation  house,  cannot  be  a  member  of  this 
House,  and  the  Queen's  writ  to  be  directed  for  another  burgess  in  his 
place.'  * 

The  next  case  was  that  of  the  county  of  Norfolk,  in  15S6.  On 
account  of  some  irrej;ularity  in  the  first  return,  the  Chancellor  had 
issued  a  second  writ  for  this  county,  and  a  diiTerent  member  had  been 
elected.  The  circumstance  having  been  noticed  in  the  House  of 
Commons,  Queen  Elizabeth  directed  the  Speaker  to  express  her  dis- 
pleasure that  *  the  House  had  been  troubled  with  a  thing  impertinent 
for  them  to  deal  with,  and  only  belonging  to  the  charge  and  office  of 
the  lord  chancellor,  whom  she  had  appointed  to  confer  with  the  judges 
about  the  returns  for  the  county  of  Norfolk,  and  to  act  therein 
according  to  justice  and  right.'  The  House,  however,  appointed  a 
Committee  to  investigate  the  circumstances,  who  reported  in  favour  of 
the  election  under  the  first  writ.  While  intimating  that  they  had 
reason  to  believe  that  the  Chancellor,  and  some  of  the  Judges,  held 
the  same  opinion  as  themselves,  the  Committee  declared  that '  they 
had  not  thought  it  proper  to  inquire  of  the  chancellor  what  he  had 
done,  because  they  thought  it  prejudicial  to  the  privilege  of  the  house 
to  have  the  same  determined  by  others  than  such  as  were  members 
thereof.  And  though  they  thought  very  reverently  of  the  said  lord 
chancellor  and  judges,  and  knew  them  to  be  competent  judges  in  their 
places  ;  yet  in  this  case  they  took  them  not  for  judges  in  Parliament 
in  this  house :  and  thereupon  required  that  the  members,  if  it  were  so 
thought  good,  might  take  their  oaths  and  be  allowed  of  by  force  of  the 
first  writ,  as  allowed  by  the  censure  of  this  house,  and  not  as  allowed 
of  by  the  said  lord  chancellor  and  judges.  Which  was  agreed  unto  by 
the  whole  house.' ' 

*  Com.  Journals,  i  Mary,  p.  27. 

'  D'Ewes,  Journal,  393  ;  Hallam,  Const.  Hist.  (7th  ed.)  i.  275, 
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James  J^  in  the  Proclamation  summoning  his  first  Parliament,  fi"^*^ 
attempted  to  exercise  a  wide  control  over  Parliamentarx^ections,  amd  Farter' 
specifying  the  kin4.j)f  men  who  were  to  be  elected,  and  specially  '•*•  '^ 
forbidding,  the  choice  of  *  bankrupts  .and  outlaws.'  All  returns  were  to 
be  liled-ia- Chancery ;  and  any  found^ontrary  to  this  Proclamation 
were  to  be  rejected  as  unlawful  and  insufficient,  and  the  constituencies 
fined.  Any  person  fleeted  contrary  to  the  Proclamation  was  also  to 
be  fined  and  imprisoned.*  The  question  soon  came  to  an  issue.  Sir 
Franci^J^oodwin  was  elected  for  the  county  of  Buckingham  ;  but  the 
Clerk  of  the  Crown  refused  to  receive  the  return  on  the  ground  that 
Goodwin  had  been  outlawed  some  years  before,  and  Sir  John 
Fortescue,  a  member  of  the  Privy  Council,  was  elected  by  virtue  of  a 
second  writ.  The  Commons,  on  the  matter  being  brought  under  their 
notice,  voted  that  Goodwin  was  duly  elected,  and  orderedjiim  to  take 
his  seat.  The  Lords  requested  a  conference  on  the  subject,  which  the 
Commons  at  first  refused,  but  afterwards  acceded  to,  on  being 
informed  that  the  request  was  made  at  the  Kind's  special  desire. 
They  justified  their  decision  as  to  Goodwin,  by  alleging  tha^  owing  to 
some  technical  informalities,  he  was  not  legally  an  outlaw,  and  that 
even  if  he  were,  they  could  prove  by  precedents  that  outlaws  had  sat 
in  the  House.  The  King,  in  his  reply,  going  beyond  the  immediate 
question,  took  the  opportunity  to  enunciate  a  doctrine  utterly  sub- 
versive of  the  ix^t,  constitution  of  Pariiament.  *  He  had  no  purpose,' 
he  said,  *  to  impeach  their  privilege,  but  since  they  derived  all  matters 
of  privilege  fromJuffrr^Hd  by  his  gi^nt^  he  expected  that  they  should 
not  ^6e  turned  against  him.'  He  then  maintained  that  legally  the 
House  had  no  right  to  meddle  with  returns,  which  were  made  into  the 
Court  of  Chancery,  and  were  within  its  e.xclusivc  jurisdiction.  He 
further  denied  their  assertion  that  oudaws  might  legally  sit,  and 
requested  them  to  confer  with  the  Judges.  In  face  of  the  King's 
challenge  of  all  the  privileges  of  the  House,  involving  as  it  did  the 
vital  question  of  its  independence  of  or  subjection  to  the  Royal  will,  it 
was  impossible  for  the  Commons  to  give  way  on  the  main  point  of 
jurisdiction.  But  they  acted  with  that  combined  firmness  and 
reasonableness  which  in  so  many  Constitutional  crises  has  charac- 
terised the  political  action  of  the  English  nation.  They  gave  up  the 
minor  point,  by  bringing^  in  a  Bill  to  disable  outlaws  in  future  from 
sitting  in  Parliament,  but  they  refused  to  confer  with  the  Judges, 
affirming  that  they  themselves  had  always  decided J^n  cases  of  disputed 
elections.  Two  days  later,  after  a  further  message  from  the  King,  in 
which  he  professed  great  regard  for  their  privileges,  declared  himself 

»  Pari,  Hist,  i,  967. 
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distracted  in  judgment  on  the  question  in  dispute,  and  desired  and 
commanded  as  an  absolute  King,  that  there  should  be  a  conference 
witlTTlic  Judges  in  the  presence  of  his  Council,  the  Commons  gave 
way  on  the  question  of  form.  The  conference  with  the  Judges,  how- 
ever, never  came  off.  In  an  intcr\*icw  between  the  King  himself  and 
the  committee  who  had  drawn  up  the  reply  of  the  Mouse,  Jaoics 
admitted  that  the  Commons  were  the  proper  judges  of  the  returns,  but 
requested,  as  a  personal  favour,  that  the  return  of  both  Goodwin  and 
Fortcscue  should  be  set  aside  and  a  new  writ  issued.  To  this  the 
Mouse  assented,  but  to  satisfy  the  scruples  of  certain  members  a  letter 
was  obtained  from  Goodwin  expressing  his  concurrence  in  the  arrange- 
ment.* The  apparent  compromise  was  in  ctTcct  a  victory  for  the 
Commons,  whose  right  to  decide  upon  the  legality  of  returns,  and  the 
conduct  of  returning  ofticcrs  in  making  them,  was  thenccforthj-egularly 
claimed  and  exercised.  It  was  fullv  rcco.:ni5cd  as  ihoir  exclusive 
ri^'h:  by  ihc  CoiTrt  of  i:lxchcqi:cr  Chamber  in  i6"4.- by  the  House  of 
LorJs^-TcS.^.' and  also  by  the  Courts  of  I.avv  in  1660*  and  1702.* 
Their  t\^\.  was  further  recognised  by  the  Act__7_\Villiam  II  I.  c.  7, 
which  declared  that  *  the  last  determination  of  the  House 7)f  Commons 
concerning  the  right  of  elections  is  to  be  pursued.' 

The  claim  of  the  Commons  to  determine,  not  merely  the  legality  of 
elections,  but  the  righis_of_the  electors  as  well,  gave  rise,  in  ^02,  to  a 
Case  of  memorable  contest  between  the  Lords  and  Commons.  One  Ashby,  a 
iy^hiL^i702.  burgess  of  Aylesbury,  having  been  refused  permission  to  vote"  at  an 
election,  brought  an  action  at  common  law  against  William  White  and 
others,  the  returning  officers  of  that  borough.  He  obtained  a  verdict ; 
but  it  was  moved  in  the  Court  of  Queen's  Bench  in  arrest  of  judgment, 
*  that  this  action  did  not  lie/  and,  contrary  to  the  opinion  of  Lord 
Chief  Justice  Holt,  judgment  was  entered  for  the  defendant ;  a 
decision  which  was  afterwards  reversed,  on  a  writ  of  error  by  the 
House  of  Lords,  on  the  grounds  upon  which  Chief  Justice  Holt  had 
based  his  dissent  in  the  Court  below.  Upon  this  the  Commons,  after 
lengthy  debates,  passed  resolutions  affirming  that  *  the  determination 
of  the  right  of  election  oTinembers  to  ser\'e  in  Parliament  is  the  proper 
business  of  the  House  of  Commons,  which  they  would  always  be  very 
jealous  of,  and  this  jurisdiction  of  theirs  is  uncontested  ;  that  they 
exercise  a  great  power  in  that  matter,  for  they  oblige  the  officer  to 

*  Commons'  Journ.  i.  149-169  ;  Pari.  Hist.  1. 993-1017  ;  S.  R.  Gardiner,  His;,  qf 
Eng.  1603-1616,  i.   185-188. 

*  Biirnardision  v.  ^oame,  6  Howell,  Sl  Tr.  109?. 
'  fti.!.  II 19. 

*  Onslow's  case,  2  Vcntris,  37. 

*  Pridtauyf  v,  A/orris,  2  Salkeld,  50a, 
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alter  his  return  according  to  their  judgment ;  and  that  they  cannot 
judge  of  the  rightjaLclf  ction,  without  determining  the  right  of  electors ; 
and  if  electors  were  at  liberty  to  prosecute  suits  touching  their  right  of 
giving  voices,  in  other  courts,  there  might  be  diiTercnt  voices  in  other 
courts,  which  would  make  confusion,  and  be  dishonourable  to  the 
House  of  Commons  ;  and  that  therefore  such  an  action  was  a  1)rcach 
of  privilege.'  On  the  other  side  it  was  objected,  as  set  forih  in  the 
judgment  of  the  House  of  Lords,  that  *  there  is  a  great  ditTcrence 
between  the  right  of  the  electors  and  the  right  of  the  elected  :  the  one 
is  a  temporary  right  to  a  place  in  Parliament,  pro  hac  vice ;  the  other 
is  a  freehold  or  a  franchise.  Who  has  a  riijht  to  sit  in  the  House  of 
Commons  may  be  properly  cognisable  there ;  but  who  has  a  right  to 
choose,  is  a  matter  originally  established,  even  before  there  is  a 
Parliament.  A  man  has  a  right  to  his  freehold  by  the  common  law, 
and  the  law  having  annexed  the  right  of  voting  to  his  freehold,  it  is  of 
the  nature  of  his  freehold,  and  must  depend  upon  it.  The  same  law 
that  gives  him  his  right  must  defend J.L  lor  him,  and  any  other  power 
that  will  pretend  to  take  away  his  right  of  votinij  may  as  well  pretend 
to  take  away  the  freehold  upon  which  it  depends/  ^ 

Shortly  after  the  decision  of  the  House  of  Lords,  upholding  the  Ca5c  of ' /A* 
claim  of  Ashbv  against  the  returning  officers,  nve  other  buriicsses  of 'li'^'f**"^ 
Aylesbury,  afterwards  familiarly  known  as  *  the  Aylesbury  men,'  com- 
menced similar  actions  against  the  constables  of  their  borough.  They 
were  thereupon  committed  to  Newgate  by  the  House  of  Commons  for 
a  contempt  of  its  jurisdiction.  They  endeavoured^ to  obtain  their 
discharge  on  writs  of  habeas,  corpus^  but  without  effect,  the  majority  of 
the  Judges  holding  that  the  Commons  were  the  sole  judges  of  their 
own  privileges.  The  Commons  further  declared  the  counsel,  agents, 
and  solicitors  of  the  plaintiffs  guilty  of  a  breach  of  privilege,  and 
committed  them  also.  The  *  Aylesbury  men '  then  applied  for  a  writ 
of  error,  in  order  to  bring  the  decision  of  the  Judges  refusing  the 
habeas  corpus  before  the  House  of  Lords  ;  but  the  Commons  resolved 
that  no  writ  of  error  lay  in  this  case,  and  petitioned  the  Queen  not  to 
grant  it.  On  the  other  hand,  the  Lords  addressed  the  Queen,  pointing 
out  that  writs  of  error  are  writs  of  right,  ex  dcbito  justitiae  (a  con- 
tention which  was  upheld  by  ten  out  of  the  twelve  Judges,  when 
appealed  to  by  the  Queen  for  their  advice),  and  prayed  that  the  writ 
might  be  granted.  At  length  the  Queen  put  an  end  to  the  unseemly 
contest  by  a  prorogation  of  Parliament,  which  at  once  set  the  *  Ayles- 
bur}'  men '  and  their  counsel  at  liberty.     No  longer  impeded  by  the 

*  Report  of  Lords'  Commiltcc,  27th  March,  1704.  upon  the  conferences  in  the 
case  oiAshky  and  White;  Hatsell,  vol.  iii,  App. ;  14  St.  Tr.  695-888. 
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interposition  of  privilege,  and  supported  by  the  judgment  of  the  House 
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verdicts  and  execution  against  the  returning  officers.' 

Tlie  exclusive  jurisdiction  of  the  Commons  in  matters  of  election, 
which,  for  the  sake  of  their  own  independence,  they  had  insisted  on 
and  obtained,  became  subsequently  prostituted  to  the  purposes  of 
party,  and  this  abuse  reached  its  greatest  height  under  George  1 1.  and 
George  III.*  The  evil  was  remedied  as  far  as  possible  by  the  Acts  of 
Mr.  Grenvilie  in  177^,  and  of  Sir  Robert  Peel  in  1839 ;  but  to  the  last 
the  constitution  and  proceedings  of  Election  commiKees  '  too  often 
exposed  them  to  imputation  of  political  bias.'  At  length,  in  i§6Sy  the 
trial  of  controverted  elections  was  transferred  to  [the]  Judges  of  the 
supcrior^Courts  of  Law/'  thus  recurring  to  the  method  adopted  more 
than  450  years  "previously  in  the  Election  statute  of  1 1  Henry  IV. 

It  was  under  the  Lancastrian  dvnastv  that  the  first  statutes  were 
passed  re^ulatinj^'  the  quajitications  of  Parliameniar)*  electors  and  of 
poisons  to  be  elected.  It  is  probnble  that  from  the  first  introduction 
01'  county  representation,  but  certainly  as  early  as  the  year  1254,*  the 
knights  of  the  shire  were  elected,  not  merely  by  the  knights  or  tenants 
///  capiU\  but  by  all  the  freeholders  of  the  county  assembled  in  the 
County  Court.*  In  the  *  Goq4_  Parliament '  of  0476  the  Commons,  in 
their  anxiety  to  prevent  the  malpractices  of  the  sheritfs,  appear  to  have 
attempted  to  restrict  the  electoral  body  in  counties.  They  petitioned 
that  knights  of  the  shire  might  be  chosen  by  common  election  of  the 
better  folk  of  the  shires,  and  not  nominated  by  the  sheriff  without  due 
election.  Edward  III.  replied  that  the  knights  should  be  elected  by 
common  assent  of  the  whole  county^  The  earliest  statute  regulating 
their  election,  7th  Henr^jy.  c.  15  (1406)," — which,  having  been  enacted 
in  answer  to  a  complaint  of  the  Commons  of  *  undue '  election,  may  be 
taken  to  be  declaratory  and  confirmatory  only  of  the  existing  custom 
— places  the  franchise  upon  a  very  popular  basis,  so  as  to  include  not 
only  all  freeholders,  but  alUiceemen  present  .at  the  County  Court  on 
the  day  of  election.     It  was  enacted  '  that  at  the  next  county  [court] 

*  Reg.  V.  Paty  (one  of  the  '  Aylesbury  Men  '),  2  Lord  Raymond,  1109. 

■  See  May,  Const.  Hist.  i.  362-369.  '  The  struggle  between  Sir  Robert  Wal- 
pole  and  his  enemies  was  determined  in  1741 — not  upon  any  question  of  public 
policy — but  by  the  defeat  of  the  Minister  on  the  Chippenham  ElecUon  Petition.' — 
Jbid.  p.  364. 

»  31  &  32  Vict.  c.  125. 

*  Supra,  p.  194. 

*  [Cf.  Gneist.  Hist.  Engl.  Const,  pp.  382.  fol.  and  385,  note  ;  Hannis  Taylor, 
Origin  Engl.  Const,  pp.  473  and  526  fol. —Ed.] 

*  Rou  Pari.  ii.  355  ;  Stubbs,  Const.  Hist.  ii.  433. 
»  Supra,  p.  258, 
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to  be  holden  afler  the  delivery  of  the  writ,  proclamation  should  be 
made,  in  full  county  [court],  of  the  day  and  place  of  the  Parliament, 
and  that  all  they  that  be  there  present^  as  well  suitors  duly  summoned 
for  the  same  cause  as^thers^  shall  attend  to  the  election  of  the  knights 
for  the  Parliament ;  and  then,  in  full  county^  they  shall  proceed  to  the 
election,   freely    and    indiiTerently,   notwithstanding  any  request  or 
command  to  the  contrary/  *     But  in  1430  (S  Henry  ^.)  was  passed  a  First  Ms- 
very  remarkable  measure, — the  first  disjianchising  statute  on  record, —  ,'!aiMt""^ 
by  which  the  qualification  of  County  electors  was  restricted  to  free-  ^  "*"•  ^'* 
holders,  and  of  them  to  such  only  as  *  have  free  land  or  tenement  to 
the  value  of  forty  shillings  by  the  year  at  least,  above  all  charges  ;  *  '•'o^.v 
with  power  to  the  Siij^rirT  to  examine  each  elector  on  oath  as  to  the  ho'id«l  ^^' 
annual  value  of  his  property.     Allowing  for  the  change  in  the  value  of 
money,  this  was  equivalent  to  a  real  .property  qualification  of  from 
thirty  to  forty  pounds  annual  value,  and  must  have  disfranchised  not 
mcrclv  all  landless  freemen,  but  a  verv  hircre  number  of  the  smaller 
freeholders.     The  County  franchise,  which  had  reached  its  maximum 
by  the  time  of  Henr>'  IV.,  was  now  reduced  to  its  minimum.     The 
rcactionar\'  tendencies  of  the  times  are  disclosed  in  the  recital  in  the 
Act  of  the  reasons  which  were  thought  to  render  it  necessary.     It 
complained  that  elections  of  knights  of  shires  had  of  late  been  made 
*  by  ver\'  great,  outrageous,  and  excessive  number  of  people  dwelling 
within  the  same  counties,  of  the  which  most  part  was  people  of  small 
substance  and  of  no  value,  whereof  every  of  them  pretended  a  voice 
equivalent,  as  to  such  elections  to  be  made,  with  the  most  worthy 
knights  and  esquires  dwelling  within  the  same  counties, — whereby 
manslaughters,  riots,  batteries,  and  divisions  among  the  ^^entlemen  and 
other  people  of  the  same  counties  shall  very  likely  rise  and  be  [it  is  not 
said  that  they  had  actually  occurred]   unless  convenient  and  due 
remedy  be  provided.' 

Besides  fixing  a  property  qualification  for  voters,  this  statute  also  Both  elector* 
required  that  both  the  glectors  and  the  elected  should  be  actually  nqutred  to 
resident  in  the  county.     This  had  already  been  insisted  on  in  1413,  as  b*  resident 
to  both  counties  and  boroughs,  by  a  statute  of  Henry  V.  ;'   and 

*  The  languflge  of  the  Act  is  not  free  from  ambipiity  ;  and  some  have  regfardcd 
it  as  conferring  an  extension  of  the  suffrage.  (See  Homcrsham  Cox,  Ancient 
P^iiamentary  Elections,  105.)  Stubbs.  however  (Const.  Hist.  iii.  406)  maintains, 
(and  his  contention  is  supported  by  the  natural  inference  from  the  petition  of 
the  Commons  in  1376  together  with  the  King's  answer)  that  '  before  the  close  of 
the  reign  of  Edward  III.  the  whole  body  of  persons  assembled  made  the  election 
whether  they  were  legal  suitors  or  not,'  and  that  the  Act  of  1406  introduced  no 
alteration. 

■  8  Hen.  VI.  c.  7. 

•  X  Hen.  V.  c.  x. 
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another  statute  in  1432  (10  Henry  VI.  c.  2)  ordained  that  the  land 
which  gave  the  vote  should  be  situate  within  the  county.  The 
restrictions  as  to  residence  seem  to  have  been  generally  evaded  as 
early  as  the  reign  of  Edward  IV. ;  and  the  statute  of  Henry  V^,  having 
proved  *  almost  a  solitary  instance  in  the  law  of  England  wherein 
the  principle  of  desuetude  has  been  avowedly  set  up  against  an  unre- 
^*S«!*lli^  pealed  enactment,'  was  at  length  repealed  by  the  14th  George  III. 
c  5«.  c.  58.* 

Knishuof        '^hc  Act  of  1445  (23  Hcn.  VI.)  has  been  already  referred  to  in 

*^* Laired  to    ''^^'^''^"c^  ^^  thc7est«aints  put  upon  the  malpractices  of  the  Sheriffs  ; 

be  of  gentle   but  it  is  morc  important  on  account  of  one  of  its  provisions,  which 

Mat.  33  ][f en.  attempted  to  establish  not  only  a  properly  qualification  for  members, 

VI.  c.  14.       but  also  a  qualification  of  gentle  birth,  col^rary  to  that  important 

Constitutional  principle, — the  legal  equality  of  all  freemen  below  the 

pcerajje,— which   has   exercised   so'^eneficial   an  iniluence  over  the 

English  nation.     It  would  seem  that  the  knights  of  the  shire,  who  had 

lon;:^  ceased  lo  be  in  all  cases  knights  in  the  strict  sense  of  the  term, 

were  sometimes  not  even  gentlemen  by  birth,  and  it  was  now  enacted, 

that  henceforth  the  county  representatives  should  be  *  notable  knights 

of  the  same  counties  for  which  they  shall  be  chosen,  or  othenvise  such 

notable  esquires,  gentlemen  born,  of  the  same  counties  as  shall  be  able 

*  Hallam,  Midd.  Ajjes,  iii.  119.  In  Onslow  v.  RiftUy,  178T,  the  Court  of  Kind's 
Bench  resolved  that  '  little  regard  was  to  be  had  to  that  ancient  statute,  i  Hcn.  V., 
becaust  the  common  practice  of  the  kin  f^dom  had  been  ever  since  to  the  contrary ^  — 
Peckwell,  Reports  of  Contested  Elections,  i.  53,  note  D. 

In  the  reign  of  Elizabeth,  in  1571,  a  Bill  wns  introduced  in  the  Commons  to 
repeal,  as  to  boroughs,  the  ancient  statute  of  Henry  V.  and  legalise  the  innovation 
which  time  had  brought  about.  The  bill  appears  to  have  been  dropped,  but  it  gave 
rise  to  an  interesting  debate  which  has  been  prcscrwd  in  the  pages  of  D'Ewes' 
Joiu-nal.  The  supporters  ol  the  Bill  arguefl  the  question  on  its  merits,  asserting 
that  a  man  could  not  be  presumed  to  be  wiser  for  being  a  resident  burgess,  and 
that  the  whole  body  of  the  realm,  and  the  ser\-ice  of  the  same,  was  ratlicr  to  be 
respected  than  any  private  regard  of  place  or  person.  '  This,' observes  Hallam, 
'  is  a  remarkable,  and  perhaps  the  earliest  assertion,  of  an  important  constitutional 
principle,  that  each  member  of  the  House  of  Commons  is  deputed  to  ser\'e  not 
only  for  his  constituents  but  for  the  whole  kingdom  ;  a  principle  which  marks  the 
distinction  between  a  modem  English  Parliament  and  such  deputations  of  the 
estates  as  were  assembled  in  several  continental  kingdoms ;  a  principle  to  which 
the  House  of  Conmions  is  indebted  for  its  weight  and  dignity,  as  well  as  its  beneficial 
efficiency,  and  which  none  but  the  servile  worshippers  of  the  populace  are  ever 
found  to  gainsay."  Those  who  defended  the  existing  law,  and  appeared  anxious 
to  restore  it  to  vigour,  urged  that  the  inferior  ranks  using  manual  and  mechanical 
arts  ought,  like  the  rest,  to  be  regarded  and  consulted  with  on  matters  which  con- 
cerned them  (an  argument  which  has  been  revived  in  the  present  day  in  favour  of 
working-men  candidates  for  Parliament^.  But  the  chief  mischief  dwelt  upon  as 
resulting  from  non-resident  borough  members  was  the  interference  of  noblemen  in 
elections  in  favour  of  nominees.  Some  members  proposed  to  impose  a  fine  of  /'40 
on  any  borough  making  its  election  on  a  peer's  nomination. — See  D'Ewes,  p.  168  ; 
and  Hallam,  Const.  Hist.  i.  266. 
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to  be  knights  :  and  no  man  to  be  such  knight  which  standeth  in  the 
degree  of  a  yeoman  {veuilet)  or  under.' 

*  [This  ••  is  almost  in  accordance  with  the  qualification  for  the  office  of  justice  of  jj*''^'' '* 
the  peace;  indeed,  at  thin  period  the  tustodes pacts  rcguLirly  appear  as  knights  of  "**''"*«•*'«' 
the  shtre  and  s'wtrrrJ."---Gnctst.  Hist.   Enj;l.  Const,  p.  385  ;  ibid,  .^agsrf.  and 
notes. — Ei>.] 

In  1323  (16  Kdw.  II.)  ci|.;ht  Kniqhts  of  the  Shire  rctiimccl  to  the  Parliament 
which  met  in  November  liave  tlic  word  vitietfus  at^ninst  their  names  in  ihc  enrol- 
ment of  the  writs  de  expfnsis.  They  arc :  for  Devon,  Richard-Chisschych  ; 
\Vorccstcr>hirc.  John  dc  Sioni? ;  Hcroi'ordshirc.  John  dc  Dniijge  and  Philip  de 
Canvouwr  ;  Ijctcesttfr.  Rolnirt  tic  Gadilesby  and  Willi.im  Jaunvill  ;  Mi(I<llcM?x. 
Richard  Duraunt  ami  William  le  Rous.  The  exact  me;minijof  the  term  '  v.ileltus ' 
at  this  date  is  doubtful.  In  1445  it  was  clearly  synonymous  with  '  yeoman.'  and  so 
it  u-ould  appe.ir  to  have  lieen  m  1397,  when  '  v.nlletz  apjxMle^  yomen '  are  com- 
plained of  in  llaxey's  Hill  (supra,  p.  254>.  and  are.  by  a  siaiute  of  the  same  year 
(ao  Ric.  II.  c.  2,  app.irently  founded  on  Ifaxey's  conipl.iinti.  restrained,  as  well  as 
all  others,  '  de  iiieimirc  eNiai,'  from  wearint;  the  *  livery  of  company  '  |X"rt.»ininj»  to 
any  lord.  '  Valet '  or  '  vadcloct "  seems  10  have  originally  denoted  honourable 
service.  Selden  (Tit.  of  Honour,  fol.  8ji^  s|>eaks  of  it  as  I  eini;  anciently  a  name 
specially  denoiinij  younij  ijenilomen.  even  i!'iOin;h  of  ijreal  descent  or  quality,  but 
as  sub<t*f|uem!y  ^ivcn  to  p.Tions  of"  tlie  rank  of  yeoman.  A  *  yooni.an  "  is  lienned  Vt-omen, 
bv  Sir  Tho.  Sm:ih  (Rep.  .Ani^lor.  lilj.  i.  c.  2p  as  he  wliom  our  law  calls  U^iilis 
homo,  a  free-lh)rn  man  that  may  di>»pond  of  liis  own  free  land  in  ye.ariy  revenue  to 
the  sum  of  forty  .shillin:;s.  But  it  h.id  also  .a,  more  *;cncral  application,  denoting;', 
like  'valet.' a  higher  kind  of  service,  uhich  still  sur\'ives  in  the  current  phrase  to 
do  •  yeoman's  service. ■  In  the  household  of  the  medi;vval  knight  or  baron,  the 
younger  sons  of  yeomen  wouUI  form  a  large  proportion  of  the  servitors,  and  share 
with  the  younger  sons  of  knight  or  squire  the  common  name  of  vaUtti,  The 
yeomen,  loo,  who  lived  on  their  own  land,  but  wore  the  '  livery  of  company '  of 
some  baron  or  lesser  territorial  m.agnate.  would  also  be  his  '  vnlets.' 

The  medineval  '  yeoman '  was  the  tenant  of  land  in  free  socage.  The  extent  of 
his  holding  might  be  lai^e  or  small.  From  the  year  1278.  if  it  amounted  to  £10 
annual  x-alue.  he  was  liable,  like  the  tenant  in  chi\-.\lr>'.  to  be  compelled  to  take  up 
knighihno.i ;  a  burthen  from  which  he  was  nominally  relieved  by  the  statute  De 
Militibus  in  1307.  [Supra,  pp.  128, 129.)  Gentle  birth  constituted  then  as  now  a  social 
distinction,  but  had  as  yet  received  no  legal  recognition.  If  a  freeholder  below  the 
rank  of  peenige  were  not  a  knight,  or  .an  esquire,  he  would,  we  apprehend,  have 
been  classified  as  a  yeoman,  'gentleman'  not  having  yet  become  a  designation  of 
legal  status.  It  was  not  till  the  27  Edw.  III.  (1353)  that  the  words  'gen tilts  homo* 
were  adjudged  a  good  addition  (Cowell's  Interpreter,  s.  v.  '  gentleman  ')  :  and  both 
'esquire '  and  'gentleman '  are  rarely  found  before  the  slat,  i  Hen.  V.  c.  v.  (1413)  GeHllcmeM 
which  required  the  addition,  in  oris^inal  writs  and  other  legal  processes,  of  the  jCMuirtt. 
'estate,  degree  or  mystery '  of  the  defendant.  In  the  25  Hen.  VI.  (1447)  the  mem- 
bers returned  for  Surrey  were:  'John  Stanley,  squyer,'  and  'William  Weston, 
geniyim.an.'  (Pari.  Return,  1879,  p.  337.)  A  hundred  and  twenty  years  previoiLsly 
Weston  would  probably  have  been  described  as  valettus  or  '  yeoman.*  5^me  of 
the  va/r/// returned  in' 1322  may,  however,  have  l>een  early  instances  of  county 
representation  by  members  who  were  socially  as  well  as  legally  of  yeoman  status. 
Down  to  1324  the  writs  required  the  election  of  actual  knights^  but  these  were  not 
always  obtainable :  and  as  early  as  1311.  two  homines,  Ralph  de  Beilafago  and 
Nicholas  de  Burton  were  returned  for  Rutlandshire.  (Palgrave's  Pari.  Writs,  ii. 
pp.  I,  51.)  But  they  were  probably  not  of  a  lower  social  grade  than  that  of  the 
ordinary  county  meinber.  X.  de  Bu  ton  sat  again  in  13x5.  and  1318  :  and  William 
de  Burton,  miUs,  was  member  in  1353  and  1357.  A  John  de  Bcllafago  was  re- 
turned in  X327  and  1328,  and  Roger  de  B.  in  1338  and  7341.  (Return  of  Members 
of  Part  12x3-1702.)  In  1324  the  Parliamentary  writs  directed  the  return  of  two 
knights  'or others.*    (Pari.  Writs,  II.  L  3x7.) 
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^lifiat'oa      '^^  property  qualification  thus  established  was  considerable^  the 
of  B:emben.  amount  of  land  which  made  its  owner  eligible  for  knighthood  beings 


estimated  at  /^2o  annual  value,  equivalent  to  at  least  j£joo  a  year  at 
the  present  time.    'Ihe  celebratedJstatute  of  Queen  Anne — passed  to 


correct  the  evils  of  bribery  caused  by  the  candiJaTure  of  rich  com- 
mercial men  without  local  connexions— excluded  all  but  landowners 
from  the  House  of  Commons,  the  qualification  \mi\\\^  flxeiHit  ^600  a 
year  for  county,  and  £yoo  a  year  for  borough,  members,^  which  was 
to  be  exclusively  deri^^HT  from  freehold  or  copyhold  estate.'  This 
invidious  and  unjust  law  was  maintailTcd  until  1838,  when  the  mono- 
poly of  the  landowners  was  surrendered,  and  personal  property  was 
Abolished  ill  admitted  as  a  qualification.'    At  length,  in  1858,  the  law  of  property 

An  examination  of  the  recent  PArli.imenuary  Return  of  Members,  already  cited, 
gives  evident:  that  most  of  the  eight  z'aUtti  of  Nov.,  1323.  were  of  the  class  from 
which  county  members  were  usually  drawn.  The  name  of  '  Ricardus  dc  Chissc- 
l)cch.  miUs.'  occurs  as  one  of  the  members  for  Devon  in  ihe  Parli.inieni  \vi;ich  met 
in  .\I.\y  of  the  >arne  year,  1322.  The  vaUttus  of  ihis  name  m  the  Nov.  Parliament 
could  scarcely  have  been  the  fame  pnfrson.  but  was  cle.irly  of  the  same  family,  pro- 
bably a  son  or  other  rcLiuve,  who  bemg  neither  a  knight  nor  an  esquire  w.is  pro- 
perly designated  vaUttui  or  yeoman.  Ric.  de  Chissebech  was  also  member  in 
1316,  -19,  -3^  and  -24  ;  R.  de  C,  miles,  in  131S.  Jan.  ^  Oct.  John  de  Stone,  the 
Worcestershire  vaUttus  of  1332.  appears  also  as  member  for  that  county  in  1330. 
and  subsequently  in  1333.  and  in  six  other  years  down  to  1339.  Of  the  Hereford- 
shire vaUtti,  John  de  Brugge  does  not  appear  as  a  member  either  before  or  after 
1332,  but  he  IS  stated  in  Burke's  Extinct  Peerage  to  hav-e  been  a  grandson  (Collins. 
Peerage,  ed.  1756,  s-iys,  "the  eldest  son")  of  Sir  Simon  dc  Brugge  (Bruges  or 
Brydges)  of  that  county,  and  ancestor  of  the  Duke  of  Chandos.  Philip  de  Can- 
vouwe  occurs  again  in  1337  as  *  Clanvou.'  [Cf.  Thos.  de  Clanvowe,  Kt.,  1410, 
Cal.  Lambeth  Wills.  Genealogist,  v.  326.]  Robert  de  Gaddesby  was  member  for 
Leicestershire  in  1319,  and  again  in  1327.  The  name  of  '  jaunnll '  does  not  again 
occur,  but  it  has  not  a  plebeian  sound.  It  was  probably  a  various  spelling  of 
'  (junevill,'  a  baronial  family  of  the  Z4th  century.  Of  the  two  remaining  vaUiti^ 
William  le  Rous  was  again  member  for  Middlesex  in  1324.  and  was  e\idcntly  re- 
lated to  the  Richard  Ic  Rous,  who  sometimes  with  the  addition  of  miles  and  some- 
times without,  sat  for  that  county  in  nine  Parliaments  from  T297  to  131 3.  The 
name  of  Richard  Duraunt  does  not  appear  again,  and  he  may  not  improbably 
have  been  of  the  yeoman  class.  The  names  of  William  '  Tomegold  '  and  Richard 
'  Tulusan  '  which  appear  a.s  members  for  Middlesex,  '  loco  militum'  in  13x9  (ParL 
Return,  p.  58)  seem  indicative  of  a  mercantile  element  in  the  county  representatives. 
[John  Tomegold  was  Sheriflf  of  London,  43  Edw.  IIL,  and  John  Tolesan.  az  &  33 
Hen.  IIL,  Gairdner's  Three  Fifteenth  Cent.  Chron.,  Camd.  Soc.  i88o»  pp.  35,  36, 
46. — C] 

[Ducange,  Gloss.,  Paris.  1840-50,  i.  v.,  cites  Hovedcn,  783,  '  De  Dominabus  et 
de  Valectis  et  pueilis  ...  in  donatione  Domini  Regis,'  in  proof  that  valetti  were 
'magnatum  filii  qui  necdum  militare  cinguluni  erant  consecuti.'  In  Rot.  Pari.  i. 
367,  33  Edw.  I.,  a  list  of  the  Sheriffs  for  Scotland  contains  this  entry  :  '  De  Pebbles, 
Robert  Hastangs.  Vallet',  V'tsc.'  It  is  worth  remarking  in  confirmation  of  what 
has  been  said  above,  that  nearly  all  the  other  Sheriffs  on  the  list  are  described  as 
•mons..'  i.e.,  they  were  knights. — C] 

^  The  members  for  the  Universides  were  excepted. 

*  9  Anne,  c.  5.  A  Bill  to  the  same  effect  passed  both  Houses  in  1696,  but  William 
III.  withheld  the  Royal  assent 

*  z  &  3  Vict.  c.  48. 
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qualification,  having  been  systematically  evaded  from  its  first  estab- 
lishmenty  was  abolished  altogether.'  There  is  only  ooe  recorded 
instance  in  which  the  oligarchic  provision  of  Henry  VI.*s  statute,  that 
knights  of  the  shire  should  be  of  gentle  birth,  was  alleged  as  a^isquali- 
fication  against  a  parliamentary  candidate,  and  this  occurred  six 
years  after  the  law  was  passed.^  But  it  would  be  ver}*  rare  during 
the  reactionary  period  upon  which  England  had  now  entered,  that 
other  than  men  of  aristocratic  birth  should  be  returned  as  county 
members.  The  scr^ity  of  Parliament  during  the  Tudor  period  was  in 
no  small  degree  owing  to  the  political  corruption,  for  which  the 
limited  constituencies  introduced  by  Henry  V'l.  afforded  every 
facility. 

In  boroughs,  prior  to  the  passing  of  the  Act_of  Queen  Anne  above  Rorough 
referred  to,  no  other  qualification  was  required  in  the  members  except 
that  imposed  by  i  Henr>^'.  c.  i.,  that  they  should  be  *  citizens  and 
burgesses  rcsuvtt,  dwelling  and  /rtv,  in  the  same  cities  and  boroughs.' 
The  question,  Who  were  the  original  electors  in  boroughs  ?  has  been  who  were 
the  subject  of  much  controversy,  and  scarcely  admits  of  a  positive  and  in*boroa°hs. 
general  answer,  owing  to  the  infinite  variety  of  local  electoral  customs 
which  municipal  records,  so  far  as  they  have  yet  been  explored,  dis- 
close. Mr.  Serjeant  Merewether  and  Mr.  Stephens,  however,  in  their 
learned  work  on  the  *  History  of  Boroughs,'  have  adduced  very 
cogent  evidence  to  show  that  originally  the  elective  franchise  was 
enjoyed  by  all  burgesses,  that  is,  by  all  the  free  inhabitant  householders 
paying  scot  and  bearing  lot,  and  sworn  and  enrolled  at  the  court  leet 
of  the  borough.  The  *  Court  leet '  or  *  burghmoot,'  was  the  *  folkmoot ' 
of  the  borough,  just  as  the  '  shiremoot '  was  the  '  folkmoot '  of  the 
shire.  Those  householders  only  who  bore  their  share  of  the  burthens 
of  the  place,  who  paid  scot  and  bore^/,  were  entitled  to  the  privilege  ; 

'  21  &  33  Vict  c.  361 

*  In  1450  (29  Hen.  VI.)  there  was  a  contested  election  for  Huntin^onshire. 
Robert  Stonham  and  John  Styuedey  (or  'Stude'),  'notabiles  armigeri.*  who  had 
sat  for  the  county  in  several  preceding  Parliaments,  were  opposed  by  a  certain 
Henry  Gyraber,  who  was  probably  the  candidate  of  the  yeomen  or  smaller  free- 
holders and  stood  in  much  the  same  position  as  a  tenant-farmer  candidate  at  the 
present  day.  He  secured  70  votes,  but  the  old  members  polled  424.  and  in  the  end 
were  duly  returned  by  the  Sherift  The  under-sheriff,  however,  had  endeavoured 
to  put  in  force  the  provisions  of  the  Act  of  1430  as  to  the  examination  of  electors  on 
oath,  and  Gymber's  supporters  threatened  a  riot ;  whereupon  124  of  the  principal 
freeholders  who  had  voted  for  Stonham  and  Styuecley,  fearing  lest  the  Sheriff 
should  be  induced  to  make  a  false  return,  forwarded  a  statement  of  the  facts  to 
the  King,  setting  forth  the  numbo?  of  the  votes  on  each  side,  and  objecting,  fur- 
ther, to  the  return  of  Gymber,  on  the  ground  that  he  was  not '  of  gentell  benhe.' — 
Prynne's  3rd  Register,  p.  157  ;  Return  of  Memtxrsof  Parliament,  x3X3-X702(i879), 
pp.  336,  338,  343,  344 ;  and  see  Stubbs,  Const.  Hist.  iii.  409,  433. 
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those  who,  from  poverty  or  other  cause,  did  not  pay  the  charges,  nor 
serve  the  public  offices  of  the  borough,  were  not  'burgesses,'  and 
therefore  excluded'  But  whoever  may  have  been  the  original  electors 
— whether  the  scot  and  lot  householders,  the  tenants  in  burgage,  the 
freeholders  generally,  or  the  freemen, — very  few  boroughs  retained 
their  electoral  system  unaltered  for  any  length  of  time ;  all  were 
subject  to  the  changes  arising  from  the  development  of  local  custom, 
and  the  tendency  of  such  development  was  generally  towards  a 
restriction  nf  the  franchise.*  On  receipt  of  the  writ  for  the  election  of 
county  and  borough  representatives,  it  was  the  SheritTs  duty  to  issue 
his  precept  to  the  cities  and  towns  in  his  county  ;  and  it  was  customary 
for  delegates,  appointed  by  their  feilow-burgcsscs  for  the  purpose,  to 
attend  in  the  County  Court  and  there  either  to  report  the  choice  of  the 
borouf^h,  or  themselves  to  elect  the  members  to  serve  in  Parliament. 
Gradually  variaus_select_bodfes-of-burg esses,  by  whatever  names  dis- 
tinguish'cd7usurped  the  power,  and  by  long  usage  acquired  a  kind  of 
prescriptive  right,  of  election.  By  the  end  of  the  15th  century  these 
select  bodies  had  m  many  places  substituted  self-eleciion  for  the 
suffrages  of  the  whole  body  of  the  burgesses.  Hitherto  these  encroach- 
ments on  the  rights  of  the  town  populations  had  gone  on  in  each 
borough  independently  and  spontaneously,  deriving  their  sanction 
solely  from  the  binding  force  of  particular  local  custom.  But  from  the 
accession  of  the  House  of  Tudor,  the  rights  of  the  inhabitants  of 
boroughs  were  subjected  to  renewed  and  more  rigid  restrictions, 
through  the  charters  of  municipal  incorporation  which  now  began  to 
be  granted  by  the  Crown.'    With  the  privilege  of  incorporation  was 

^  [Mr.  Hannis  Taylor  arrives  at  the  conclusion  (Origin  Engl.  Const,  p.  575)  that 
"  the  electors  in  a  city  were  the  citizens,  in  a  borough  the  burgesses.  Who  were 
citizens  and  who  were  burgesses  seems  to  have  depended  everywhere  upon  local 
ctxstom.  and  such  custom  was  only  unifonn  in  its  tendency  to  take  away  the  suffrage 
from  the  main  body  of  townsmen,  and  vest  it  either  in  a  self-elected  coveming 
bodv — generally  known  as  the  mayor  and  common  council— or  in  a  sUTl  smaller 
circle  of  '  select  men  '  nominated  and  controlled  by  them."  Cf.  ibid,  473.  seq,^  and 
references  cited,  and  especially  vidt  Gneist,  Hist.  Engl.  Const,  p.  621 ;  Gneist, 
Geschichte  des  Selfgovemment,  318-335  ;  and  Homersham  Cox,  Antient  Par- 
liamentary  Elections. — Ed.]  [In  Lib,  Aisis,,  18,  Y.  B.  38  Edw.  III.,]  the  persons 
entitled  to  be  citizens  of  London  were  decided  to  be  *  those  who  were  born  and 
heritable  in  the  same  city  by  descent  of  inheritance,  or  who  were  resiants  and 
taxable  to  scot  and  lot.'  The  latter  is  the  most  general  description,  and  as  the 
former  would  include  all  who  had  heritable  houses,  so  would  the  latter  include 
all  other  resident  householders  who  Mrere  of  free  condition.  Merewether  aiid 
Stephens  on  Boroughs,  Introd.  xxvi. 

'  On  the  very  difficult  subject  of  the  mediaeval  borough  electorate,  for  which  the 
published  materials  are  as  yet  too  imperfect  for  thoroughly  accurate  generalisation, 
see  further  in  Stubbs,  Const.  Hist.  iii.  4x3-431. 

'  The  jSrsi  charter  of  municipal  incorporation  was  granted  in  the  reign  of  Henry 
VI.     [On  Municipal  Government,  see  the  work  of  Bazalgette  .'uid  Humphreys, 
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usually  combined  the  gift,  or  revival,  of  the  right  of  sending  represen* 
tatives  to  Parliament  This  right  was  in  many  cases  exclusively  vested 
in  the  municipal  governing  body  (the  Mayor  and  Town  Council)  which 
as  a  rule,  was  nominated  in  the  first  instance  by  the  Crown,  and  after- 
wards maintained  by  self-election.  The  direct  influence  of  the  CroMm 
and  the  nobility  over  many  municipalities  was  secured  by  the  creation 
of  the  office  of  high  steward  which,  being  held  by  some  local  territorial 
magnate,  practically  placed  the  borough  representation  in  his  hands. 
Thus,  'for  national,  as  well  as  local  purposes,'  it  has  been  well 
obser\'ed, '  the  burgesses  were  put  beyond  the  pale  of  the  constitution. 
The  power  of  the  Crown  and  aristocracy  was  increased  at  the  ex[jense 
of  the  liberties  of  the  people.  The  same  policy  was  pursued  by  the 
Stuarts ;  and  the  two  last  of  that  race  violated  the  liberties  of  the  few 
corporations  which  still  retained  a  popular  constitution  after  the 
encroachments  of  centuries."  Residence  was  at  first,  as  we  have 
seen,  an  essential  qualincation  for  a  burgess,  whether  as  member  or 
elector  ;  but  when  the  practice  of  electing  npnriesidenc  members  had 
been  introduced,  in  open  defiance  of  the  Parliamentary' writ  and  the 
statutes  of  the  realm,  non-resident  electors  were  also  admitted.  This 
was  extensively  resorted  to  at  the  restoration  of  Charles  II.,  when, 
under  the  Act  of  the  13th  year  of  that  )reign,  the  resident  corporators 
were  expelled  from  their  ofHces  by  the  King's  Commissioners,  and  the 
great  officers  of  State  and  other  persons  introduced  in  their  stead. 

Although  these  usurpations  were  in  some  places  corrected  after  the 
Revolution,  yet  in  others  they  were  iniproperly  continued  and  sanc- 
tioned by  legal  authority.  By  these  various  means  the  right  of  voting 
in  cities  and  boroughs  became  generally  restricted,  either  to  the  Mayor 
andJTown  Council,  or  to  that  body  and'its  own  nominees,  the  freemen ; 
and  by  the  growth  of  an  infinite  variety  of  local  usages,  which,  though 
in  many  cases  not  really  ancient,  were  judicially  recognised  as  such, 
the  electoral,  as  well  as  the  municipal,  system  of  boroughs  became 
greatly  changed  from  its  primitive  popular  character.'    The  mass  of 

1885,  and  for  a  recent  French  view  of  English  municipal  history,  see  M.  Alexandre 
Debaye,  Lu  MuniciptUitis  Anglaius  (Paris,  Cotillon,  1883),  reprinted  from  the 
Annuain  tU  Ugislation  Ehangirt  for  1883. — C.  ] 

'  May,  Const.  Hist.  iii.  379 ;  Cast  of  Quo  Warranto^  1683,  St.  Tr.  viii.  1093 ; 
New  modelling  the  Corporations,  1687,  Hailam,  Const.  Hisu  iii.  74. 

'  Sir  Erskine  May  (Const.  Hist.  iii.  376)  has  pointed  out  the  remarkable  parallel 
existing  between  the  general  political  history  of  the  country  and  the  history  of  local 
government,  both  in  boroughs  and  parishes :  '  While  the  aristocracy  was  encroach- 
ing upon  the  popular  power  in  the  government  of  the  state,  ii  was  making  advances. 
no  less  sure,  in  local  institutions.  The  few  were  gradually  appropriating  the 
franchises  which  were  the  birthright  of  the  many  ;  and  again,  as  political  liberties 
were  enlarged,  the  rights  of  self-government  were  recovered.  Every  parish  is  the 
image  and  reflection  of  the  state.     The  land,  the  church,  and  the  commonalty 
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abases  and  anomalies  was  at  length  swept  away  by  the  Refonn  Act  of 
1 83  V  and  the  MuntciiJaLgorporatidnTAct  0^-1835.'  Finally,  in  iis67, 
the  ancient  sjrstem  of  household  suffrage,  with  certain  restrictions, 
which  cannot  be  regarded  as  in  any  way  more  stringent  than  those 
which  originally  existed,  was  re-established.' 
HUtaryc/  Henry  VI.  was  only  nine  months  old  when  he  succeeded  to  the 
egenctes,  ^^^^^^  'jfj,  \QXi%  minority,  and  the  mental  imbecility  which  he 
evinced  on  reaching  manhood,  rendered  his  reign  practically  a  per- 
petua^Regency.  Nominally,  a  .CxStector  of  the  kingdom  was  only 
appointed  at  Henr^^saccession,  and  on  two  other  occasions,  once  when 
the  King  was  specially  afflicted  by  his  malady,  and  again  in  1455, 
when,  after  the  first  battle  of  St.  Alban's,  the  Duke  of  York  was 
stretching  forth  his  hand  towards  the  Throne.  The  action  of  Parliament 
with  reference  to  the  question  of  Regency  forms  an  interesting  point 
in  Constitutional  histor}'.  During  the  temporary  absence  from  the 
realm  of  our  Norman  and  early  Angevin  kin^'^s,  the  government  of  the 
kingdom  devolved  oflficially  on  the  Chief  Justiciar,  and  from  the  reign 
of  Henry  III.  it  became  common  to  appoint  LordsJustices,or  custodes 
r<f^///— usually  by^  Royal  authority  only.*     But  these  appointments 

share  in  its  government ;  the  aristocratic  and  democratic  elements  are  combined  in 
its  society.  The  common  law.  in  its  grand  simplicity,  recognised  the  right  of  all 
the  rated  parishioners  to  assemble  in  x-estry  and  administer  parochial  affinirs.  But 
in  many  parishes  this  popular  principle  gradually  fell  into  disuse;  and  a  few 
inhabitants— self-elected  and  irresponsible— claimed  the  right  of  imposing  taxes* 
administering  the  parochial  funds,  and  exercising  all  local  authority.  This  usurpa- 
tion, lonf  acquiesced  in,  grew  into  a  custom,  which  the  courts  recognised  as  a  legal 
exception  from  the  common  law.  The  people  had  forfeited  their  rights,  and  select 
vestries  ruled  in  their  behalf.'  A  partial  remedy  for  this  abuse  of  parochial 
government  was  applied  bv  Mr.  Sturges  Bourne's  Act  in  18x8  (58  Geo.  111.  c  69), 
and  by  Sir  John  Hobhous'e's  Vestry  Act  (i  &  a  Will.  IV.  c.  60)  in  1831.  [By  the 
Local' Government  Act,  1894.  local  autonomy  has  been  established.  'This  Act  \&  as 
it  were  the  keystone  o*  the  structure  of  commercial  government,  the  later  stones 
of  which  since  x888  have  been  the  following  Acts,  all  tending  towards  that 
decentralisation,  which  it  has  been  the  leading  purpose  of  modem  constitutional 
thought  to  achieve  ;  vit.  Arbitration  Act  (1889),  5a  &  53  Vict.  cap.  49  ;  The  Public 
Health  Act  (1889),  52  &  53  Vict  cap.  63;  The  Allotments  Act  (1890).  53  &  54  Vict 
cap.  65 ;  The  Workman's  Dwellings  Act  {1890),  53  &  54  Vict.  cap.  70  ;  The  Small 
Holdings  Act  {1892),  55  &  56  Vict  cip.  31 ;  and  the  Public  Libraries  Act  (189a), 
55  &  56  Vict  cap.  53.  For  further  remarks  on  these  constitutional  changes,  see 
infra.  Appendix.— Ed.] 
1  2  &  3  Will.  IV.  c.  45. 

•  q  &  6  Will.  IV.  c  76,  amended  by  aa  Vict.  c.  35. 

•  The  Reform  Act  of  1867  (30  &  31  Vict  c.  102)  admitted  to  the  borough 
franchise  all  male  occupiers  of  dwelling-houses  (of  full  age)  who  have  resided  for 
twelve  months  on  the  3zst  July  in  any  year,  and  have  been  rated  to  the  poor  rates 
as  ordinary  occupiers,  and  nave,  on  or  before  the  30th  of  ]uly,/a/(/such  rates  up  to 
the  preceding  5th  January.  It  also  admitted  lod/^ers  who  have  occupied  for  the 
same  period  lodgings  of  the  annual  value,  unfurnished,  of  /lo. 

•  This  practice  wns  revived  after  the  death  of  Mary  It  in  1695,  when  Lords 
Tustices,   consisting  of  the  principal  officers  of  State,  and  the  Archbbhop  of 
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scarcely  fall  within  the  stricter  sense  of  the  term '  Regency/  which 
connotes  the  infancy  or  other  natural  incapacity  of  the  reigning  King. 
Owing  probably  to  the  ancient  Elective  character  of  the  English 
kingship,  the  ComAion  Law  makes  no  provision  for  the  case  of  an 
infant  king,  who,  in  judgment  of  law,  can  never  be  a  minor,  and  has 
therefore  no  Ic^jal  guardian.*  But  puri  piissu  with  the  gradual 
establishment  of  Hereditary  succession  to  the  Crown,  the  National 
Council,  besides  altering  the  course  of  succession  as  occasion  required, 
began  to  exercise  the  power  of  vesting  the  Royal  authority,  during  the 
infancy  or  other  incapacity  of  the  reigning  prince,  in  a  Protector, 
Guardian,  or  Council^j)f_^Regency.  There  are  fifteen  instances  in  Fi/ittn 
English  history  of  the  appointment  of  a  Regency,  either  actual  or  i^Av^Swlr^ 
prospective,  each  of  which  demands  some  notice,  and  may  be  here 
conveniently  considered  in  chronological  order. 

1.  After  the  hasty  coronation  of  Henry  III.,  who  at  his  father's  Henry  III. 
death  was  only  nine  years  old,-  a  council  of  the  prelates  and  barons  "'^* 
who  adhered  to  the  young  King  was  summoned  to  meet  at  Bristol  a 
fortnight  later.     By  common  assent  they  committed  the  care  of  the 

King  and  Kingdom  to  William,  Earl  of  Pembroke,  the  Earl  Marshal, 
with  the  title  of  Rector  Regis  et  Regni,  With  the  Marshal  was 
specially  associated  the  Legate  Gualo,  and  the  Bishop  of  Winchester 
(Peter  des  Roches)  ; '  but  his  powers  were  practically  limited  by  the 
advice  of  the  baronage  generally. 

2.  In  1 27 1,  prior  to  Henry  III.'s  death,  an  arrangement  had  been  Edw.ird  i. 
made  for  the  guardianship  of  the  realm  during  his  son's  absence.     In^^^' 
accordance  with  this,  on  the  day  after  the  King's  decease,  the  Great 

Seal  was  delivered  to  Walter  Giffard,  Archbishofi.  of  York  (the  see  of 
Canterbury  being  vacant),  who,  with  the  assistance  of  Roger  de 
Mortimer,  a  baron,  and  Robert  Bumell,  one  of  the  Royal  clerks, 
earned  on  the  Government  until  Edwjird's  return  in  August,  1274.* 
Their  powers  were  confirmed^in^the  National  Assembly  which  met  at 

Canterbury,  were  appointed  to  carry  on  the  g^ovemment  during  William  IIL's 
absence  from  the  realm  on  his  foreign  expeditions. 

^  Co.  Lit.  43.  Sir  kdward  Coke  reasons  thus  :  '  In  judgment  of  Law  the  King, 
as  King,  cannot  be  said  to  be  a  minor  :  for  when  the  royall  bodie  politique  of  the 
-King  doth  meete  with  the  naturall  capacity  in  one  person,  the  whole  bodie  shall 
ha%'e  the  qualitie  of  the  royall  politique,  which  is  the  greater  and  more  worthy,  and 
wherein  is  no  minoritie.' 

•  Supra,  p.  169. 

•  Walt.  Covent.  it  233.  MatL  Paris,  [Chron.]  Maj.  [Rolls  ed.,  III.  p.  2,  only 
W.  Marshal.— C] 

•  Seventh  Report  of  Dep.  Keeper  of  the  Public  Records  (1846).  .App.  ii.  259  ; 
Royal  and  other  Letters  of  reign  of  Henry  III.,  Rolls  Series,  ii.  346 ;  Siubbs,  Const. 
Hist.  ii.  103.  Z04. 
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Westminster  on  the  14th  of  January,  1273,  and  swore  allegiance  to  the 
absent  king.^ 
Edwwd  III.  3.  After  the  deposition  of  Edward  II.  and  the  election  and  corona- 
tion, on  the  29th  of  Jan.  1327,  of  his  eldest  son  Edward,'  then  of  the 
age  of  fourteen,  the  Parliament,  which  had  been  in  session  since  the 
7th  of  January,  proceeded  to  provide  for  the  Government  of  the 
Kingdom.  For  this  purpose  they  appointed  a  standing  Council, 'a 
sort  of  parliamentarxjcgency '  as  it  has  been  termed,  consisting  of 
four  bishops,  four  earls  and  six  barons,  with  the  King's  cousin  Henry, 
Earl  of  Lancaster,  at  their  head,  to  advise  the  King  in  all  matters  of 
Government.* 

4.  Richard  1 1.  was  only  eleven  years  old  at  the  date  of  his  accession. 
But  however  incapable  natumlly  of  exercising  sovereign  authority,  he 
was  regarded  as  in  the  legal  enjoyment  of  it,  and  no  j^egent  was 
appointed.  The  Great  Seal,  according  to  the  subtle  reasoning  of  the 
lawyers  of  that  age,  was  supposed  10  possess  a  sort  of  magical  influence 
rendering  any  government  legal.  The  day  after  his  grandfather's 
death,  Richard  received  the  Seal  from  the  hands  of  its  keepers,  and 
delivered  it  to  his  uncle,  John  of  Gaunt,  Duke  of  Lancaster,  for  safe 
custody.  Four  days  afterwards  it  was  handed  over  to  the  Bishop  of 
St.  David's,  who  was  thus  enabled  to  legalise  all  acts  of  the  Govern- 
ment. But  although  no  Regent  was  appointed,  the  HouSQj^fJ-ords 
nominated  a  CounciUo^-tivelve,  composed  of  two  bishops,  two  earls, 
two  barons,  two  bannerets,  and  fourjcnights,  without  whose  con- 
cuirsnce  no  measure  was  to  be  carriedinto  effect.  This  Council  was 
modified  from  time  to  time  by  Parliament,  which  itself  acted  as  *a 
great  council  of  regency '  during  the  earlier  years  of  Richard's  reign.* 

5.  At  the  a'ccession  of  Henry^I.  (i  Sept.  1422)  far  more  regularity 
and  deliberation  were  shown  in  supplying  the^efect  in  the  Executive 
authority.  Henry  V.  on  his  deathbed  had  expressed  a  wish  that  his 
younger  brother  Humphrey,  Duke  of  Gloucester,  should  act  as  Regent 
in  England,  while  his  other  brother  John,  Duke  of  Bedford,  conducted 
the  Government  in  France.*     But  this  disposition  was  disregarded  by 

*  Supra,  p.  201.  Qui  omnes  in  praesentia  dontinonim  W.  scilicet  archiepiscopi 
Eboracensis.  R.  de  Morttioroari.  et  R.  Bumeil  cierici,  qui  in  loco  domini  Edwardi 
reikis  An^liae  fraefutrunt,  sacramentum  eidem  domino  Edwardo  tanquam  teme 
principi  praesiiterunt.     Ann.  Winton.  X13. 

«  Supra^  p.  I7X 

*  Rot.  Pari.  ii.  52 ;  Knvghton,  col.  2556. 

*  Rot.  Pari.  iii.  386 ;  Hallam.  Midd.  Ages.  iii.  186. 

*  Gesta  Hen.  Quinti.  [Eng.  Hist.  SocJ  iw  ;  but  sec  J.  de  Waurin,  [1399-1433. 
Rolls  ed.]  423.    [There  is  a  sharp  difference  between  the  two  Chroniclers.    Anglia 

.  .  .  frotector  et  defensor  sit  /rater  meus  dux  Gloctstria,  is  the  language  used  in 
Gest,  Htn.  Ki  while  Waurin>  makes  Henry  commit  England  to  his  uncle,  Cxecer, 


Henry  VI 
First  Re- 
gency. 
1439. 


IX.J  Lancastrian  and  Yorkist  Kings.  .  295 

the  Parliament    On  hearing  of  the  late  King's  death,  several  of  the 
Lords  spiritual  and  temporal,  chiefly  members  of  the  old  Council,  met 
together,  and  providQ$L4br^the  exig,cncics  of  government  by  issuing 
commissions  to  Judges,  Shcriflsnin(l  other  officers,  to  continue  in  the 
exercise  of  their  respective  duties,  and  also  writs  for  a  new  Parliament. 
This  was  opened  on  the  9th  of  November  by  the  DukepCGlouccsier, 
as  Commissioner  appointed  in  the  King's  name,  with  the  consent  of 
the  Council,  under  the  Great  Seal  ;  and  nt  once  proceeded  to  ratify  all 
the  acts  of  the  peers  who  had  taken  on  themselves  the  administration 
and  summoned  the  Parliament.     Some  weeks  later  it  is  recorded  in 
the  rolls  that  the  King,  *  considering  his  tender  age  and  inability  at 
present  to  direct  in  person  the  concerns  of  his  realm,  by  the  assent 
and  advice  of  the  Lords  spiritual  and  temporal,  and  of  the  Commons, 
ordains  and  constitutes  (after  he  shall  have  returned  lo  England  and 
so  long  as  he  shall  remain  in  the  kingdom,  and  it  shall  please  the 
King)  his  uncle  the  Duke  of  Bedford,  now  in  parts  beyond  sea,  and 
during  his  absence  the  King  s  other  uncle  the  Duke  of  Gloucester, 
now  in  England,  to  be  protector  and  defender  of  th'c  Ivm^^'dom  and 
English  church,  and  the  King's  chiefcounscllor.'    Letters  patent  were 
afterwards  passed  to  this  effect,  but  the  tenure  of  the  office  was  ex- 
pressly limited  to  the   King^s^pleasure.     Sixteen  counsellors  were 
afterwards  appointed   in  Parliament  to  assist  thc*Trotector  in  the 
administration,  with  an  almost  unlimited_power  of  veto  on  the  removal 
and  appointment  of  officers,* 

The  nature  and  extent  of  the  powers  committed  to  the  Protector 
may  be  learnt  from  the  written  answer  of  the  Lords  to  a  request  of  the 
Duke  of  Gloucester,  in  the  Parliament  of  the  sixth  year  of  Henry's 
reign  (1427-8),  that  he  might  be  informed  what  authority  he  possessed 
as  Protector  and  defender  of  the  realm  and  the  King's  chief  counsellor. 
After  reminding  the  Duke  that  at  first  he  had  desired  *  to  have  had  the 
governance  of  this  land,  affirming  that  it  belonged  unto  you  of  right, 
as  well  by  means  of  your  birth  as  by  the  last  will  of  the  King  that  was, 
your  brother,  whom  God  assoile  ;  alleging  for  you  such  grounds  and 
motives  as  it  was  thought  to  your  discretion  made  for  your  intent ; 
whereupon  the  Lords  spiritual  and  temporal  assembled  there  in  Par- 
liament .  .  .  had  great  and  long  deliberation  and  advice,  searched 
precedents  of  the  govemail  of  the  land  in  time  and  case  semblable, 
when  kings  of  this  land  have  been  tender  of  age,  took  also  information 

and  France  to  Bedford,  if  the  Duke  of  Burgundy  should  refuse  it.>— Cl    The  fact 
that  the  truth  of  Gloucester's  assertion  m-rs  answered  [only]  by  a  denial  of  the 
King's  right  to  dispose  of  the  governance  of  the  kingdom  by  testament,  affords  a 
strong  presumption  that  such  assertion  was  correct. 
>  Rot.  Pari.  iv.  169-176 ;  and  see  Hallam,  Midd.  Ages,  iii.  z86. 
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of  the  laws  of  the  land  of  such  persons  as  be  notably  learned  therein^ 
and  finally  found  your  said  desire  not  caused  nor  grounded  In  prece* 
dent  nor  in  the  law  of  the  land ;  the  which  the  King  that  dead  is,  in 
his  life  nor  might  by  his  last  will  nor  otherwise  alter,  change,  nor 
abrogate,  without  the  assent  of  the  Three  Estates,  nor  commit  or 
grant  to  any  person  governance  or  rule  of  this  land  longer  than  he 
lived.'  And  that  nevertheless  'it  was  advised  and  appointed  by 
authority  of  the  King,  assenting  the  three  Estates  of  this  land,  that  ye, 
in  absence  of  my  lord  your  brother  of  Bedford,  should  be  chief  of  the 
King's  Council,  and  devised  therefore  unto  you  a  name  different  from 
other  counsellors,  not  the  name  of  Tutor,  Lieutenant,  Governor,  nor 
of  Regent,  nor  no  name  that  should  import  authority  of  governance  of 
the  land,  but  the  name  of  Protector  and  Defensor,  the  which  importeth 
a  personal  duty  of  entendance  to  the  actual  defence  of  the  land,  as  well 
against  enemies  outward,  if  case  required,  as  against  rebels  inward,  if 
any  were,  that  God  forbid  ;  granting  you  therewith  certain  power,  the 
which  is  spcciticd  and  contained  in  an  Act  of  the  said  Parliament,  it 
to  endure  as  long  as  it  liked  the  King.*  The  Lords  then  proceed  to 
exhort  and  require  the  Duke,  *to  content  you  with  the  power  above 
said  and  declared,  of  the  which  my  lord  your  brother  of  Bedford,  the 
King's  eldest  uncle,  contented  him  ;  and  that  ye  none  larger  power 
desire,  will,  nor  use  ;  giving  you  this  that  is  above  written  for  our 
answer  to  your  foresaid  demand,  the  which  we  will  dwell  and  abide 
with  withouten  variance  or  changing.'  *  From  these  proceedings  it 
appears  to  have  been  already  recognised  as  Constitutional  law :  (i) 
That  the  King  does  not  possess  the  power  of  nominating  a  Regent 
during  the  minority  of  his  successor ;  and  (2)  that  neither  the  heir 
presumptive,  nor  any  other  person,  is  entitled  to  exercise  the  Royal 
prerogative  during  the  King's  infancy  (or,  by^aiTty  of  reasoning,  his 
infirmity) ;  but  that  the  sole  right  of  determining  the  persons  by 
whom,  and  the  limitations  under  which,  the  Executive  government 
shall  be  conducted  in  the  King's  name  and  behalf,  resides  in  the  great 
Council^f  Parliament* 

6.  In  14^  (32  Henry  VI.),  it  having  been  reported  to  the  House  of 
Lords  by  adeputation  of  twelve  peers  who  had  waited  upon  the  King, 
that  his  mental  derangement  was  such  that  they  *  could  get  no  answer 
nor  sign'  from  him,  the  Lords  'elected  and  nominated  Richard,  Duke 
of  York,  to  be  protector  and  defender  of  the  realm  of  England  during 
the  King's  pleasure,'  with  powers  similar  to  those  which  had  been 
formerly  conferred  upon  the  Duke  of  Gloucester.    An  Act  of  Parlia- 

»  Rot.  Pari.  iv.  326. 

«  Hallam,  Midd.  Ages.  lii.  189. 
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ment  was  subsequently  passed,  constituting  the  Dul^e  of  York  pro- 
tector/>f  the  Church  and  Kingdom  and  the  King's  chief  counsellor 
dunng  the  Royal  pleasure,  or  until  the  Prince  of  Wales  (then  under 
two  years  old)  should  attain  years  of  discretion,  on  whom  the  said 
dignity  was  immediately  to  devolve.^  In  less  than  a  year  the  King 
became  slightly  better,  and  at  once  annulled  the  Duke  of  York's  pro- 
tectorate. H  iihfij:t0-^he  Lords  bad  assumed  the  exclusive  right  of 
choosing  the  Protector,  the  Commons  being  merely  assenting  parties 
to  the  Act  which  ratified  his  electionl  BuTDn  the  next  occasion,  the 
Commons— who  were  for  the  most  part  strong  partisans  of  the  White 
Rose — took  a  much  more  active  part,  and  would  appear  to  have  forced 
the  I  ords  unwillingly  to  reappoint  the  Duke  of  York. 

7.  The  King  being  a  prisoner  in  the  hands  of  the  YQI|^sts,  after  the  Henry  vi. 
first  battle  of  St.  Alban's,  was  obliged  to  appoint  the^Duke  his  licii-  Regracr. 
tenant  to  open  Parliament  in  November,  1455.    The  Commons  imme-  mss- 
diately  proposed  to  the  Lords  that  *  whereas  the  King  had  deputed 

the  Duke  of  York  as  his  commissioner  to  proceed  in  this  Parliament, 
it  was  thought  by  the  Commons  that,  if  the  King  hereafter  could  not 
attend  to  the  protection  and  defence  of  the  land,  an  able  person 
should  be  appointed  protector,  to  whom  they  might  have  recourse  for 
redress  of  injuries.'  While  the  Lords  were  considering  the  matter  the 
Commons,  two  days  afterwards,  repeated  their  request ;  and  after  they 
had  left  the  chamber,  the  Chancellor  declared  that  *  it  is  understood 
that  they  will  not  further  proceed  in  matters  of  Parliament  to  the  time 
that  they  have  answer  to  their  desire  and  request.'  Having  a  third 
time  pressed  for  an  answer,  the  Commons  were  at  length  informed 
that '  the  King  our  sovereign  lord,  by  the  advice  and  assent  of  the 
Lords  spiritual  and  temporal  being  in  this  present  Parliament,  had 
nam^dand  desired  the  Duke  of  York  to  be  protector  and  defensor  of 
this  land.'  In  the  act  of  ratification  the  Duke  was  to  hold  his  office 
not '  during  the  King's  pleasure,'  as  formerly,  but  *  until  he  should  be 
discharged  _of  it  by  the  Lords  in  Parliament."  Before  the  end  of 
February,  1456,  the  King  had  once  more  recovered  his  reason,  and 
resumed  the  personal  exercise  of  the  Royal  functions.' 

8.  On  the  accession  of  Edward  V.  at  the  age  of  thirteen,  the  Queen-  Edward  v. 
mother  claimed  and  endeavoured  to  obtain  the  Regency,  but  ihc^uke  *^3. 

of  Gloucester  (afterwards  Richard  III.)  having  marched^to  London 
and  secured  the  person  of  the  King,  was  appointed  by  a  Great  Council 

*  Roi.  Pari.  V.  240-243. 

'  Rot.  Pari.  V.  284-290 ;  Hallam,  Midd.  Ages,  iii.  193. 

'  Rot,  Pari.  V.  321. 
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of  prelates,  nobles,  and  chief  citizens^  'protector  of  the  King  and  - 
kingdom.' 
J^TsTien.     ^  ^y  sUtute  28  Henry  VIII.  c.  7,  it  was*  provided  that  the  sue- 
VIII.  c.  7.    cessor  to  the  throne,  if  a  male  and  under  eighteen,  or  if  a  female  and 
■53^  under  sixteen,  should  be  until  such  age  in  the  government  of  his  or 

her  natural  mother  (if  approved  by  the  King),  and  of  such  other  coun- 
cillors as  the  King  by  letters  patent  or  by  his  will  should  appoint ; 
and  the  King  accordingly  appointed  his  sixteen  executors  to  constitute 
the  Privy  Council,  and  exercise  the  authority  of  the  Crown,  until  his 
son  Edward  VI.  should  attain  the  age  of  eighteen.  By  these  executors 
the  Earl  of  Hertford  (afterwards  Duke  of  Somerset),  the  King's  mater- 
nal uncle,  was  appointed  Protector  of  the  realm  and  guardian  of  the 
King's  person.  This  arrangement,  though  contrary  to  the  late  King's 
will,  was  confirmed  by  the  assent  of  the  Lords  spiritual  and  temporal ; 
and  shortly  afterwards  the  Protector  procured  a  grant  of  his  office, 
with  almost  unlimited  powers,  by  letters  patent  from  the  young 
King.* 
Regency  iQ.  No  Other  instancc  of  appointing  a  Regent  occurred  till  the  year 

tuc.^^^'  1 75  If  when,  after  the  death  of  Frederick,  Prince  of  Wales,  an  Act  was 
X75>-  passed  appointing  the  Princess  Dowager  of  Wales  to  be  guardian  and 

regent,  in  case  the  Crown  should  descend  to  any  of  the  children  of 
Frederick,  Prince  of  Wales,  under  the  age  of  eighteen  years.    A  Coun- 
cil of  Regency  was  also  nominated  by  the  Act ;  but  the  King  was 
empowered  to  add  four  other  members  by  instrument  under  his  sign 
manual,  to  be  opened  after  his  death.' 
George  HI.       1 1.  The  proceedings  during  the  reign  of  George  III.  have  a  special 
gencyAct.     importance  as  recent  precedents.     In  1765  an  alarming  illness  led  the 
'7*5-  King  to  consider  the  necessity  of  providing  for  a  Regency  in  case  of 

his  death.  At  first  he  wished  Parliament  to  confer  upon  him  the  un- 
conditional right  of  nominating  any  person  as  Regent  whom  he  might 
select.'  But  by  the  Regency  Act,  as  ultimately  passed,  the  King  was 
empowered  to  nominate,  under  his  sign  manual,  either  the  Queen,  the 
Princess  Dowager  of  Wales,  or  any  descendant  of  George  II.  residing 
in  this  kingdom,  to  be  guardian  of  his  successor  (while  under  eighteen 
years  of  age)  and  *  regent  of  the  kingdom.'  A  Council  of  Regency  was 
appointed  by  the  Act,  which  also  defined  its  powers  and  those  of  the 
Regent."* 
Proceedings      12.  On  two  occasions  during  the  illness  of  George  III.,  in  1788—9, 

on  the  king'i 

*  Burnet,  ii.  4,  15. 
'  24  G«o.  II.  c.  34. 

»  Walpolc's  Mem.  ii.  98. 

*  5  Geo.  III.  c  27. 
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and  again  in  1810,  the  name  and  authority  of  the  Crown— through  the  '''g"*" 
means  of  letters  patent  under  the  Great  Seal  affixed  by  the  authority 
of  both  Houses  of  Parliament — were  used  for  the  purpose  of  opening 
Parliament  when  the  King  was  personally  incapable  of  exercising  his 
Constitutional  functions.  In  1 788,  in  the  discussions  concerning  the 
appointment  of  a  Regent,  Mr.  Fox '  advanced  the  startling  opinion 
that  the  Prince  of  Wales  had  as  clear  a  right  to  exercise  the  power  of 
sovereignty  during  the  King's  incapacity  as  if  the  King  were  actually 
dead ;  and  that  it  was  merely  for  the  two  Houses  of  Parliament  to 
pronounce  at  what  time  he  should  commence  the  exercise  of  his  right.'  * 
Mr.  Pitt,  however,  firmly  maintained  the  absolute  right  of  Parliament 
to  make  what  provision  it  thought  fit  for  carr>'ing  on  the  government, 
and  the  Duke  of  York,  in  the  House  of  Lords,  disclaimed  the  right  on 
behalf  of  the  Prince,  who  '  understood  too  well  the  sacred  principles 
which  seated  the  House  of  Brunswick  on  the  throne,  ever  to  assume 
or  exercise  any  power,  be  his  claim  what  it  mij;ht,  not  derived  from 
the  will  of  the  people,  expressed  by  their  representatives  and  their 
lordships  in  Parliament  assembled."  A  Regency  Bill  was  introduced 
in  the  Commons  and  sent  up  to  the  Lords,  but  the  King^s  sudden 
recovery  put  a  stop  to  all  funher  proceedings.  In  18 10,  when  the  Second 
King  was  seized  with  his  last  mental  disorder,  the  proceedings  of  Par-  5*f  iJJ^Jg,^ 
liament  were  grounded  generally  upon  the  precedent  of  1 78S.  An  Act 
was  ultimately  passed — the  Royal  assent  being  given  by  commission 
under  the  Great  Seal  authorised  by  a  resolution  of  both  Houses — by 
which  the  Prince  of  Wales  was  empowered  to  exercise  the  Royal 
authority  as  Regent,  in  the  name  and  on  behalf  of  the  King,  but  sub- 
ject to  many  important  limitations,  particularly  specified.' 

13.  By  the  statute  i  William  IV.,  c.  2,  the  late  Duchess  of  Kent  Regency 
was  appointed  guardian   and   Reeent  in  the  event  of  her  present  ^^  ^^^^ 
gracious  Majesty  commg  to  the  throne  before  attammg  the  age  of 
eighteen  years  ;  and,  contrary  to  former  precedents,  no  provision  was 

made  for  a  controlling  council,  but  the  Regent  was  left  to  carry  on 
the  government  through  the  responsible  Ministers  of  the  Crown,  and 
to  act  upon  their  advice  alone. 

14.  On  the  accession  of  her  Majesty,  the  King  of  Hanover  became  pre-  Fi„t  Re- 

sumptive  heir  to  the  throne,  and  an  Act  was  passed  pro%nding  that  in  the  5*oJ^^ 

event  of  the  Queen's  decease,  while  her  successor  was  out  of  the  Victoria, 

1837. 

*  May,  Const.  Hist,  i.  177. 

*  Pari.  Hist,  xxvii,  678,  684. 

*  For  a  short  but  comprehensive  summary  of  the  important  proceedings  relative 
to  the  Regency  under  Geo,  III,  see  May,  Const,  Hist.  i.  175-2x5. 
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realm,  tbe  government  shonld  be  carried  on  in  his  name  by  Lords 
Justices  until  his  arrival' 

1$.  The  last  occasion  on  which  Pariiament  exercised  its  powers  of 
appointing  a  Regent  was  on  the  Queen's  mani-ge,  in  184a  An  Act 
was  passed  by  which,  in  the  event  of  any  child  of  her  Majesty  succeed- 
ing to  the  throne  under  the  age  of  eighteen.  Prince  Albert,  as  the  sur- 
viving parent,  was  appointed  Regent,  without  any  Council  of  Regency, 
or  any  limitation  upon  the  exercise  of  the  Royal  prerogatives,— except 
an  incapacity  to  assent  to  any  bill  for  altering  the  succession  to  the 
Throne,  or  affecting  the  uniformity  of  worship  in  the  Church  of 
England,  or  the  Rights  of  the  Church  of  Scotland.^ 

From  this  general  view  of  the  history  of  Regencies  we  must  now 
return  to  the  particular  period  of  which  this  chapter  more  especially 
treats. 

Under  Edward  IV.  and  Richard. III.,  Parliament  has  no  history. 
The  nobility,  thinned  by  civil  war  and  the  hands  of  the  executioner, 
and  split  up  into  contending  factions,  were  unable  to  offer  any  political 
resistance  to  the  power  of  the  Crown.  The  Commons,  by  themselves, 
were  as  yet  unequal  to  the  contest.  Under  Edward  IV.  both  Lords 
and  Commons,  instead  of  contending,  like  their  predecessors,  for  the 
establishment  of  rights  and  the  redress  of  grievances,  were  subservient 
to  the  Royal  will.  His  was  the  first.^gn  in  which  no  -publieHremedial 
statute  was  passed,  nor  even  a  petition  presented  similar  to  those  with 
which  we  have  seen  the  Commons,  in  former  reigns,  approaching  the 
throne.^  For  fivQj'ears,  from  January,  1477,  to  November,  j^483,j|p 
Parliament  was  summoned, — a  suspension  of  the  National  Council 
without  example  since  1-527.  In  money  matters  Edward  appears  to 
have  made  himself,  as  far  as  possible7  independent  of  Parliamentary 
grants.  He  derived  a  very  large  income  from  the  numerous  forfeited 
estates  of  his  enemies  ;  and  all  the  feudal  dues  and  the  customs  duties 
on  merchandise  were  exacted  with  the  greatest  rigour.  He  also 
extorted  frequent  tenths  from  the  clergy,  and,  discarding  the  specious 
appellation  of  *  loans,'  by  which  former  Kings  had  endeavoured  to  dis- 
guise the  forced  contributions  of  their  subjects,  he  compelled  the 
richer  classes  to  make  apparently  voluntary  gifts,  under  the  new  and 
less  plausible  name  of  benevolences.  As  already  mentioned,  no  com- 
plaint of  any  kind  appears  in  the  Parliamentary  records  of  his  reign  ; 

*  I  Vict.  c.  72. 

*  q  &  4  Vict.  c.  M. 

*  In  Edward  IV. 's  last  Parliament,  in  1483,  the  Commons  ventured  to  make 
some  complaints  with  respect  to  the  wearing  of  liveries,  the  maintenance  of  the 
public  peace,  and  one  or  two  other  topics.     Rot.  Pari.  vi.  198. 
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bot  it  is  evident  from  a  passage  in  the  remarkable  Address  presented 
to  Richard,  Duke  of  Gloucester,  when  invited,  in  1483,  to  assume  the 
Crown,  that  the  nation,  though  hitherto  silent,  had  not  been  insensible 
to  the  illegality.  '  For  certainly  wee  be  determined,'  say  the  authors 
of  the  Address, '  rather  to  aventure  and  com[m]itte  us  to  the  perill  of 
oure  lyfs  and  jopardye  of  deth,  than  to  ly ve  in  suche  thraldome  and 
bondage  as  we  have  lyved  long  tyme  heretofore,  oppressed  and  injured 
by  Extorcions  and  newe  Imposic[i]ons,  ayenst  the  Lawes  of  God  and 
Man,  and  the  Libertce,  old  Police  and  Lawes  of  this  Reame,  wheryn 
every  Englishman  is  enherited.'  *  Accordingly, in  Richard  Ill.'s  only 
Parliament,  Benevolences  were  declared  by  statute  to  be  for  ever 
illegal" 

Our  consideration  of  the  growth  of  Constitutional  government  during  sir  John 
the  1 5th  century  may  be  appropriately  closed  by  a  quotation  which  festlnwny  * 
*  no  writer  on  the  English  constitution,'  says  Hallam,  *  can  be  excused  to  ihe 
from  inserting.'  Sir  John  Fortescue,  Cliief  Justice  of  the  King's  Bench  ihTconsti- 
under  Heory  VI.,  in  his  treatise  *  I)e  Laudibus  Legiim  Antjliae,'  »""<>»»• 
written  for  the  instruction  of  that  King's  young  son  Edward,  Prince  of 
Wales,  gives  the  following  exposition  of  the  nature  of  the  English 
kingship: — *A  King  of  England  cannot  at  his  pleasure  make  any 
alterations  in  the  laws  of  the  land,  for  the  nature  of  his  government  is 
not  only  regal,  but  political.  Had  it  been  merely  regal,  he  would  have 
a  power  to  make  what  innovations  and  alterations  he  pleased  in  the 
laws  of  the  kingdom,  impose  tallages  and  other  hardships  upon  the 
people  whether  they  would  or  no,  without  their  consent,  which  sort  of 
government  the  civil  laws  point  out,  when  they  declare  Quod  principi 
placuit  legis  habet  vigorem.  But  it  is  much  otherwise  with  a  king 
whose  government  is  political,  because  he  can  neither  make  any  alter- 
ation or  change  in  the  laws  of  the  realm  without  the  consent  of  the 
subjects,  nor  burden  them  against  their  wills  with  strange  impositions, 
so  that  a  people  governed  by  such  laws  as  are  made  by  their  own  con- 
sent and  approbation  enjoy  their  properties  securely,  and  without  the 
hazard  of  being  deprived  of  them,  either  by  the  king  or  any  other. 
The  same  things  may  be  effected  under  an  absolute  prince,  provided 
he  do  not  degenerate  into  the  tyrant.  Of  such  a  prince,  Aristotle,  in 
the  third  of  his  Politics,  says,  *  It  is  better  for  a  city  to  be  governed  by 
a  good  man  than  by  good  laws.'  But  because  it  does  not  always 
happen  that  the  person  presiding  over  a  people  is  so  qualified,  St. 
Thomas,  in  the  book  which  he  writ  to  the  king  of  Cyprus,  De  Regi- 

»  Rot.  Pprl.rvi.]24X.[— C] 
'  X  Ric.  III.'c.  a. 
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mine  Principum,  wishes  that  a  kingdom  could  be  so  instituted  as 
that  the  king  might  not  be  at  liberty  to  tyrannize  over  his  people : 
which  only  comes  to  pass  in  the  present  case;  that  is,  when  the 
sovereign  power  is  restrained  by  political  laws.  Rejoice,  therefore, 
my  good  prince,  that  such  is  the  law  of  the  kingdom  which  you  are  to 
inherit,  because  it  will  aflbrd,  both  to  yourself  and  subjects,  the 
greatest  security  and  satisfaction.*  And  again :  *  As  the  head  of  a 
body  natural  cannot  change  its  nerves  and  sinews,  cannot  deny  to  the 
several  parts  their  proper  energy,  their  due  proportion  and  aliment  of 
blood  ;  neither  can  a  king,  who  is  the  head  of  a  body  politic,  change 
the  laws  thereof,  nor  take  from  the  people  what  is  theirs  by  right 
against  their  consent.  Thus  you  have,  sir,  the  formal  institution  of 
every  political  kingdom,  from  whence  you  may  guess  at  the  power 
which  a  king  may  exercise  with  respect  to  the  laws  and  the  subject. 
For  he  is  appointed  to  protect  his  subjects  in  their  lives,  properties, 
and  laws  ;  for  this  very  end  and  purpose  he  has  the  delegiition  of  power 
from  the  people^  and  he  has  no  just  claim  to  any  other  power  but 
this.' » 

• 

^  De  I^iudibus  Legum  Angliae.  cc.  9.  13.  See  also  his  treatise  on  Absolute  and 
Limited  Monarchy,  and  '  De  Natura  Lcgis  Naturae.'  Two  centuries  previously. 
Bracton,  writing  under  Henry  III.,  had  borne  very  similar  testimony  to  the  limited 
nature  of  the  Lnglish  kingship  :  '  Rex  autem  habet  superiorem,  Deum,  s.  Item 
legem,  per  quam  factus  est  rex.  Item  curiam  suam,  videlicet  comites.  barones. 
quia  comites  dicuntur  quasi  socii  regis,  et  qui  habet  socium.  habet  magistrum  ;  et 
ideo,  si  rex  fuerit  sine  fraeno,  i.  sine  lege,  debent  ei  fraenum  ponere,  nisi  ipsimet 
fuehnt  cum  rege  sine  fraeno.' — L.  ii.  c.  16,  §  x, 

[M.  Duruy.  Hist,  du  Moyen  Aj^e,  Paris,  1804,  p.  450.  remarks  that  by  the  middle 
of  the  Fifteenth  century  the  English  people  had  in  the  Great  Charter  the  declaration 
of  their  rights,  and  as  its  guarantees  they  had  for  individual  liberty,  Trial  by  Jury, 
for  national  liberty,  the  Parliament.  M.  Duruy  also  sets  forth  the  diffenence 
between  the  contemporary  movements  towards  national  unity  in  England  and  in 
France  at  that  period.  *  On  remarquera  que  tandis  que  I'Angleterre  s'organisait 
pour  marcher  vers  le  noble  but  de  la  liberty  politique,  la  France  s'organisait  pour 
ariiver  k  une  grande  et  forte  monarchic  oil  le  roi  s'^l4verait  seul  au-dessus  de  tous. 
On  aurait  done  pu  dte  ce  moment  pr^voir  que  le  sentiment  le  plus  vif  de  Tune 
serait  la  liberty,  celui  de  I'autre  I'^alit^.'  Op,  cit,  p.  456.  M.  Glasson,  HisL  du 
Dr,  et  des  Inst,  de  I'Angl.,  iv.  84,  thus  sums  up  the  position  of  the  English 
monarchy  at  the  close  of  the  Fifteenth  century.  '  Ses  pouvoirs  sont  considerables, 
immenses.  et  la  royaut^  tentera  plus  tard  de  les  ^Largir  encore  pour  arriver  k  la 
monarchie  absolue.  Mais  elle  se  heurtera  k  la  volonte  inebranlable  de  la  nation 
qui  saura  faire  respecter  trois  principes  fondamentaux.  dejd  solidement  6tablis  .  .  . 
et  qui  forment  les  assises  du  r^me  parlementaire  :  le  roi  ne  pent  faire  aucun  acte 
l^gislatif  sans  le  consentement  de  son  Parlement ;  il  ne  peut  pas  imposer  de  taxes 
sans  le  consentement  de  ce  m6me  Parlement ;  il  est  tenu  de  gouvemer  selon  les 
loisdu  paysets'il  viole  ces  lois,  ses  agents  et  ses  consieillers  sont  responsables.' — C.] 
FGneist,  Hist.  Engl.  Const,  p.  458.  may  be  quoted  in  contrast  to  the  views  of  the 
French  writers.  "The  retrogression  of  the  English  constitution  in  the  last  half 
century  of  the  Middle  Ages,  that  apparent  relapse  into  the  stormy  condidon  of  the 
thirteenth  century,  is  primarily  attributable  to  a  coincidence  of  personal  circum- 
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stances.  The  legal  relationships  of  the  derfy  and  the  nobility  certainly  still 
oontaincd  considerable  difficulty  and  want  of  harmony,  but  it  ¥ras  only  in 
consequence  of  the  weakness  of  mind  of  Henry  VI.  that  this  degenerated  into  a 
dynastic  aristocratic  civil  war.  The  political  suicide  of  the  barons  in  this  wild 
conflict  and  the  exhaustion  which  followed  the  war,  could  not  but  tend  to  strengthen 
the  monarchy  as  an  institution.  The  knighthood  and  the  cities  were  in  a  great 
measure  drawn  into  these  struggles^much  against  their  will,  for,  from  their  social 
position,  they  were  more  bent  upon  the  peaceful  development  of  their  insular 
political  system  in  both  county  and  parliamentary  organisation ;  and  e\'en  the 
mcrcasing  yearning  of  the  lower  orders  after  independence  was  more  inclintd 
towards  a  royal gwtmment  than  [to]  an  organised  rule  of  nobles."— Ed.] 
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CHAPTER    X. 

THE  TUDOR  PERIOD.      (1483— 1603.) 
REIGNS  OF  HENRY  VII.,    HENRY  VIII.,   EDWARD  VI.,   MARY. 

The  Tudor  period  is  almost  synchronous  with  the  16th  century,  an 
age  remarkable  for  its  material  prosperity,  its  Intellectual  and  Religious 
activity,  and  its  Political  retrogression.  The  mighty  impulse  given  to 
Commerce  by  the  discovery  of  America  and  of  the  passage  to  the 
East  Indies  by  the  Cape  of  Good  Hope,  coupled  with  the  certainty 
imparted  to  the  science  of  navigation  by  the  use  of  the  compass, 
caused  an  enormous  increase  of  the  wealth  of  the  middle  classes. 
Intent  upon  the  acquisition  of  private  gain,  the  merchants  and  traders 
were  for  the  most  part  satisfied  to  leave  questions  of  government  to 
others,  so  long  as  they  themselves  were  permitted  to  pursue  their 
avocations  in  peace.  Simultaneously  with  the  extraordinar>'  expansion 
of  Commerce  there  w^ere  other  causes  at  work  which  tended  to  with- 
draw men's  minds  from  the  consideration  of  purely  political  topics. 

The  revival  of  Learning,  and  its  rapid  dissemination  among  all 
classes  through  the  medium  of  the  printing-press,  the  proiound 
religious  agitation  of  the  Reformation,  and  the  spirit  of  bold  enquiry 
which  it  excited  concerning  matters  of  the  deepest  interest  hitherto 
generally  accepted  as  beyond  dispute, — all  contributed  to  concentrate 
popular  attention  upon  intellectual  and  religious  progress,  to  the  neglect 
of  politics.  On  the  continent  of  Europe,  the  introduction  of  standing 
armies,  and  the  revolution  in  the  art  of  war  which  made  it  '  a  distinct 
science  and  a  distinct  trade,'  had  emancipated  rulers  from  the  chief 
restraint  on  their  power — ^the  fear  of  an  armed  people — and  enabled 
them  to  either  utterly  sweep  away,  or  reduce  to  empty  formalities,  the 
national  assemblies  which  had  once  been  as  free  and  as  potent  as  our 
own  early  Parliaments.  The  free  Constitutions  of  Castile  and  Arragon 
were  successfully  overthrown  by  Charles  V.  and  Philip  II. ;  and  the 
Stales-General  of  France,  after  languishing  for  a  time,  ceased  alto- 
gether in  161 4,  until  resuscitated  in  1789,  for  their  final  meeting  on  the 
eve  of  the  Great  Revolution.  In  England,  too,  Parliamentary  institu- 
tions passed  through  a  season  of  trial.  That  they  did  not  perish  here 
as  on  the  Continent,  was  mainly  due  to  our  insular  position,  which 
rendered  the  nation  comparatively  secure  against  foreign  invasion, 
and  thus  obviated  for  a  lengthened  period  the  necessity  of  employing 
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regular  troops.'  In  a  less  degree  the  personal  character  of  Henry  V 1 1 1. 
was  also  instrumental  in  the  preservation  of  our  liberties.  Tyrant  as 
he  was,  he  was  yet  animated  by  a  scrupulous  regard  for  the  letter  of 
the  law.  'While  his  fellow-tyrants  abroad  were  everywhere  over- 
throwing free  institutions,  Hcnr>'  was  in  all  things  showing  them  the 
deepest  outward  respect.  Through  his  reign  he  took  care  to  do  nothing 
except  in  outward  and  regular  legal  form,  nothing  for  which  he  could 
not  shelter  himself  under  the  sanction  cither  of  precedent  or  of  written 
law.'  If  he  'could  get  the  letter  of  the  law  on  his  side  he  was  sntistied  ; 
otherwise  his  conscience  was  uneasy.'"  This  peculiar  character  of 
Henry's  tyranny,  his  anxiety  to  do  everything  in  proper  Parli.imsntary 
and  Judicial  form,  '  while  it  degraded  parliamentary  and  judicial 
institutions  at  the  time,  really  did  a  great  deal  to  strengthen  and 
preser\c  them  for  better  days.'  '*  The  Parliament  was  indeed  so  dis- 
gracefully subservient  .ind  sycophantic  that  there  was  little  temptation 
for  the  Kin-^  to  endeavour  to  dcstrov  an  institution  which  served  to 
cover  his  most  outrageous  proceedings  with  a  convenient  and  plausible 
appearance  of  popular  approbation.  When  Henr\'  had  cut  on  Anne 
Boleyn's  head  on  one  day  and  married  Jane  Seymour  the  next  morn- 
ing, the  Parliament  gravely  listened  to  a  speech  from  the  Lord  Chan- 
cellor, assuring  the  world  that  the  King  did  not  do  it  *  in  any  carnal 
concupiscence,'  and  immediately  proceeded  to  pass  an  Act  declaring 
that  it  was  all  done  *  of  the  King's  most  excellent  goodness  ' !  ^  Such 
being  the  temper  of  the  national  representatives,  it  is  not  surprising  to 
find  Henry  holding  high  their  privileges,  as  in  Ferrers's  case,*  or  writing 
to  the  Pope,  in  1529  :  *The  discussions  in  the  English  Parliament  are 
free  and  unrestricted  ;  the  Crown  has  no  power  to  limit  their  debates, 
or  to  control  the  votes  of  their  members.  They  determine  evcr\  thini^ 
for  themselves,  as  the  interests  of  the  Commonwealth  require.'  * 

The  reaction  towards  Absolutism  which  had  set  in  during  the  latter 
part  of  Henry  VI.'s  reign,  culminated  under  Henry  VIII.  *  We  have 
got  into  a  state  of  things,'  observes  Dr.  Freeman,  *when  Parlijimcnts 
were  ready  to  proscribe  anybody,  or  to  ordain  anything,  when  judges 
were  ready  to  declare  anything  to  be  the  law,  when  juries  were  ready 

*  Macaulav,  Hist.  Eng.  i.  34.  Henry  VII.  had  a  small  body-guard  of  50  archers, 
and  Hen.  VlII.  50  horse-guards,  each  attended  by  an  archer,  demilance  and 
coutelier,  making  200  in  all ;  but  even  this  small  force  was,  probnhly  on  .account  of 


the  expense,  soon  given  up. 
•  Freeman,  (irowih  of  Lng. 


Const.  loi ;  Fortnightly  Roicw,  Sept.  1871,  on  'The 
U.se  of  Ilistoric.il  Documcnis.' 

•  Freeman,  Fortnightly  Rc\ic\v,  Sept.  1871. 

*  Speech  of  Lord  Chancellor  Audlcy  in  1536,  Lords' Journals,  p.   04;  j3   \\k.*\\. 
VIII.  c.  7  :  Froudc,  I  list.  I-ng.  ii.  503. 

*  Sttpti^,  275. 

•  Froude.  Hist.  Eng.  i.  187. 
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to  find  any  verdict,  when  bishops  and  convocations  were  ready  to 
declare  anything  to  be  true  and  orthodox,  at  the  mere  bidding  of  the 
capricious  despot  on  the  throne.    We  have  reached  the  state  which 
our  fathers  called  unlawy  not  the  state  when  law  is  silent,  but  the  state 
when  law  had  turned  about  and  become  its  own  opposite,  the  state 
when  the  institutions  which  were  meant  to  declare  right,  and  truth,  and 
freedom,  had  been  turned  into  engines  of  wrong,  and  falsehood,  and 
bondage/^     Independently  of  the  general  political  apathy  to  which 
allusion  has  been  made,  the  extraordinary  subser\''ience  of  Parliament 
during  the  Tudor  age,  so  unlike  its  demeanour  at  an  earlier  and  at  a 
later  period,  is  to  be  accounted  for  by  the  fact  that  the  old  nobility, 
the  leaders  in  former  struggles  for  liberty,  had  been  cut  off  in  the 
Wars  of  the  Roses,  and  the  Commons  had  not  yet  acquired  sufficient 
importance  and  self-reliance  to  act  alone.     The  temporal  Lords  sum- 
moned by  Henry  VII.  to  the  Tarliamcnt  of  14S5   were  only  29  in 
number,  and  of  these  several  were  new  creations.     The  new  nobility 
which  g^rew  up  under  Henry  VII.  and  his  son  owed  cver>thing  to  the 
Royal  favour,  and  were  restrained  from  independent  action  alike  by 
gratitude,  by  interest,  and  by  fear  of  the  resolute  vengeance  which 
those  monarch s  unsparingly  dealt  out  to  all  who  opposed  them.     A 
watchful  jealousy  of  all  individuals  likely  to  disturb  their  power  was  a 
characteristic  of  all  the  Tudor  sovereigns.     The  nobles  found  safely 
and  advancement   by  acting   the   part  of  courtiers   rather  than  of 
Parliamentary  barons.     *  Henry  VII.,'  says  Lord  Bacon,  *  kept  a  strait 
hand  on  his  nobility  ;   and  chose  rather  to  advance  clerg>'men  and 
lawyers,  which  were  more  obsequious  to  him,  but  had  less  interest  in 
the  people.'    The  same  policy  was  pursued   by  Henry  VIII.  and 
Elizabeth     The  remnant  of  the  old  nobility,  the  Percies,  Nevilles,  and 
Howards,  were  disgusted  at  the  advancement  of  men  like  Wolsey, 
Cromwell,  Cecil,  Bacon,  and  Walsingham.     The  rebellion  of  the  Earls 
of  Northumberland  and  Westmoreland,  in  1569,  was  as  much  a  protest 
against  the  *newe  set-upp  nobles,'  as  against  the  *  new-found  religion' 
and  the  incarceration  of  Mary  Queen  of  Scots,  the  representative  of 
the  ancient  Faith.-    At  the  same  time  the  House  of  Commons,  under 
the  restricted  franchise  introduced  by  the  Act  of  Henry  VL,  consisted 
largely  of  nominees,  servants  and  pensioners  of  the  Crown.    Under 

*  Fortnightly  Review,  Sept.  1871. 

"  In  their  proclamation  the  rebels  justified  their  proceedings  on  the  ground  that 
the  Queen  was  surrounded '  by  divers  newe  sct-upp  nobles,  who  not  onlie  go  aboute 
to  overthrow  and  put  downe  the  ancient  nobilitie  of  the  realme.  but  also  have 
misused  the  Queen's  majesties  owne  personne,  and  also  have  by  the  space  of  twelve 
yeares  nowe  past  set  upp  and  may:itayned  a  new-found  rpH^ion  and  heresje 
contrary  to  God 'sword.'— Li  ngard,  Hist.  En  g.  viii.  45. 
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Henry  VIII.,  Government  interference  with  elections  became  a 
common  practice,  and  in  the  reigns  of  Edward  VI.,  Mary,  and 
Elizabeth,  petty  boroughs  were  specially  created  in  order  to  b« 
corrapt.  But  the  very  fact  that  it  was  found  needful  to  pack  the 
House  of  Commons,  and  the  anxiety  which  the  Tudor  monarchs 
generally  displayed  to  secure  the  sanction  of  Parliament  for  all  their 
proceedings,  afford  the  strongest  testimony  to  the  real  power  and 
importance  of  the  national  assembly.  Under  Elizabeth,  the  Commons 
began  to  resume  their  firm  tone  and  bearing,  and  thenceforth  never 
desisted  until  they  had  won  back  their  ancient  liberties  and  established 
them  on  a  sure  foundation. 

During  the  120  years  spanned  by  the  Tudor  dynasty,  the  Constitu- 
tional historian  has  scarcely  any  general  progress  of  free  principles, 
any  important  measure  of  improvement  to  record.*  The  power  of  the 
Crown  steadily  increased  until  it  acquired  danj,'crous  proportions  ;  but 
it  was  usually  exercised  with  discretion  ;  and  the  want  of  a  standing 
army  acted  as  a  perpetual  restraint  which  did  not  indeed  prevent  the 
Crown  *from  sometimes  treating  an  individual  in  an  arbitrary  and 
even  in  a  birbarous  manner,  but  which  ertectually  secured  the  nation 
against  general  and  long-continued  oppression.'-  In  the  meantime, 
amidst  the  political  lethargy  of  the  great  mass  of  the  people,  a  silent 
transfer  of  power  was  taking  place.  The  commercial  wealth  of  the 
middle  classes  enabled  them  to  buy  up  the  estates  of  the  old  landed 
proprietors,  and  Feudalism  gradually  died  out.'    The  persecution  of 

•  [Whilst  calling  the  Tudor  age  the  period  of  the  "  restoration  of  Con- 
stitutional Government,"  Gncist.  Hist.  Engl.  Const  cap.  x.\xi.  p.  462,  goes 
yet  further  and  says:  "The  fundamental  institutions,  upon  which  the  vital 
energy  of  the  parliamentary  constitution  is  built  up,  were  developed  and  e.xtended 
by  the  Tudori  in  a  manner  that  in  itself  affords  us  sufficient  proof  that  these 
monarchs  sincerely  desired  the  maintenance  of  the  constitution.  The  combination 
of  the  sovereign  rights  with  the  local  system  continues  in  every  direction,  and 
striking  its  roots  deeper  down,  draws  the  smaller' households  into  the  activity  of 
self-government."  The  above  passage  is  worth  citing  in  order  to  show  the 
different  conceptions  entertained  by  the  distinguished  author  of  this  work  and  that 
of  his  great  rival  in  the  same  field  of  research,  Professor  von  Gneist,  as  to  the 
ground  work  of  our  political  institutions.  The  latter,  in  the  Editor's  humble 
opinion,  is  too  analytical  in  his  treatment  of  the  subject.  "  Self-government"  is 
the  leading  idea  pervading  his  masterly  work  ;  but  he  often  disregards,  in  his  minute 
examination  into  the  prime  sources  of  our  political  system,  many  leading  and 
fundamental  principles  upon  which  Mr.  Taswell-Langmead  has  insisted  and  clearly 
enunciated.  This  is  not  the  place  to  enter  upon  a  criticism  of  the  respective  views 
of  these  constitutional  lawyers,  but  the  Editor  could  not  well  avoid  referring  to 
them  here. — Ed.] 

'  Macaulay,  Hist.  Eng.  i.  31. 

*  The  law  of  strict  entail  established  by  the  Statute  De  Donis  conditionalibus  The  Law  0/ 
(13  Edw.  I.  c.  1,  called  also  the  Statute  of  Westminster  the  Second)  endured  for  Entail. 
about  aoo  years.     But  in  the  lath  Edw.  IV.  a  decision  of  the  Judges  in  the  cele- 
brated Taltantms  ease  had  restored  the  power  of  alienation  by  means  of  the 
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the  Puritans  rqused  up  a  spirit  of  opposition  to  the  Crown,  and  the 
struggle  for  Religious  freedom  led  on  to  the  vindication  of  Political 
freedom  also.  Under  Elizabeth,  opposition  was  restrained  by  her 
personal  popularity,  and  by  the  feeling  that  a  strong  government  was 
necessary  amidst  the  perils  to  which  both  she  and  the  nation  were 
exposed  from  the  Pope,  from  Spain,  and  from  France  ;  but  this 
forbearance  ended  with  the  advent  of  the  House  of  Stuart.  At  the 
commencement  of  the  Tudor  period  England  was  a  single  kingdom, 
distracted  and  impoverished  by  a  sanguinary  civil  war,  with  Scotland 
as  a  thorn  in  her  side,  and  Ireland  as  a  disturbed  dependency.  At 
the  accession  of  the  House  of  Stuart,  she  had  reached  the  zenith  of 
material  prosperity,  and  assumed  the  position  of  a  United  Kingdom. 

The  results  of  the  protracted  contest  between  the  Crown  and  the 
people  during  the  middle  ages  are  thus  concisely  summed  up  by 
Hallam,  in  enumerating  the  essential  checks  upon  the  Koyal  authority 
cxistiiiij  at  the  accession  of  Hcnrv  \'II.  ;'i ;  '  The  Kin.;  could  lew  no 
sort  of  new  tax  upon  his  people,  except  by  the  j;rani  of  his  Parliament, 
consistinjj  as  well  of  i.iishops  and  mitred  abbots,  or  lords  spiritual,  and 
of  hereditary  peers  or  temporal  lords,  who  sat  and  voted  promiscuously 
in  the  same  chamber,  as  of  representatives  from  the  freeholders  of 
each  county,  and  from  the  burgesses  of  many  towns  and  less  con- 
siderable places,  forming  the  Lower  or  Commons'  House.  (2)  The 
previous  assent  and  authority  of  the  same  assembly  were  necessary 
for  every  new  law,  whether  of  a  general  or  temporary  nature.  (3)  No 
man  could  be  committed  to  prison  but  by  a  legal  warrant  specifying 
his  otifence  ;  and  by  an  usage  nearly  tantamount  to  constitutional  right, 
he  must  be  speedily  brought  to  trial  by  means  of  regular  sessions  of 
gaol-delivery.  (4)  The  fact  of  guilt  or  innocence  on  a  criminal  charge, 
was  determined  in  a  public  court,  and  in  the  county  where  the  offence 
was  alleged  to  have  occurred,  by  a  jury  of  twelve  men,  from  whose 
unanimous  verdict  no  appeal  could  be  made.     Civil  rights,  so  far  as 

collusive  Judicial  proceeding  termed  a  recovery,  Anoilier  mode  of  barring  an  estate 
tail,  though  not  so  effectually  as  by  a  recovery,  was  by  a  fine,  a  fictitious  action, 
commenced  and  then  compromised  by  leave  of  the  court,  and  which  barred  all 
claims  on  the  part  of  the  issue  not  made  within  a  year  and  a  day  afterwards.  This 
power  of  barring  future  claims  was  taken  from  fines  by  statute  34  £dw.  III.  c  13 ; 
but  it  was  again  restored,  with  an  extension  of  the  time  of  claim  to  five  years,  by 
the  Act  I  Ric.  III.  c.  7,  which  was  re-enacted  in  the  Statute  of  Fines,  4  Hen.  VI 1, 
c  24.  The  deep  designs  attributed  to  Hen.  VII.,  in  procuring  the  passing  of  the 
Statute  of  Fines  as  a  means  of  exalting  the  Royal  Authority  upon  the  ruins  of  the 
aristocracy,  have  been  shown  by  HalUim  to  be  without  foundation.  (Const.  Hist.  i. 
II.)  The  statute  afforded,  indeed,  some  slightly  incre-isod  facilities  for  the 
alienation  of  land,  by  establishing  a  short  term  of  prescription,  but  its  efficiency  as 
reg-ards  barring  entails  depended  upon  a  Judicial  construction  of  it  in  the  19  Henry 
VIII.,  confirmed  by  sutute  32  Henry  VIII.  c.  36. 
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they  depended  on  questions  of  fact,  were  subject  to  the  same  decision. 
(5)  The  officers  and  servants  of  the  Crown,  violating  the  personal  Jji^y  ofThe 
liberty  or  other  rijjht  of  the  subject,  might  be  sued  in  an  action  for  wrvant*  of 
damages  to  be  assessed  by  a  jury,  or,  in  some  cases,  were  h'able  to 
criminal  process ;  nor  could  they  plead  any  wnrrant  or  command  in 
their  justification,  nor  even  the  direct  order  of  the  King.'  *     To  these  impeach- 
may  be  added,  (6)  The  liability  of  the  King's  Ministers  to  be  im-  M*"u°crs 
peached  by  the  Commons  for  misgovernmcnt.     This  Constitutional  [»i«^rTnani 
right  had  not  indeed  been  exercised  since  the  reign  of  Henry  \'I.,  and  Tudorx. 
lay  donnant  throughout  the  Tudor  period,  but  it  was  dormant  only,  j*c?i!*]/' 
and  with  the  revival  of  the  spirit  of  liberty  under  James  I.  the  right  of 
Impeachment  was  reasserted.     Indeed  all  these  securities,  though  un- 
doubtedlv  established  bv  law,  were  more  or  less  evaded   in  actual 
practice   by   the   violent    and    unconstitutional    acts    of    the   Tudor 
sovereigns.     *  The  general    privileges   of  the   nation  wore   far  more 
secure  than  those  of  private  men  : '    and  on  the  whole  *  there  was. 
perliaps.  little  etifective  restraint  upon  the  government,  except  in  the 
two  articles  of  levving  monev  and  enactinir  laws.'* 

Henrv  \'II.  has  been  euloi^ised  by  Lord  IJacon  as  'the  best  lawgiver  Henry-vil.'s 
to  this  nation  since  Edward  1/  His  laws  are  characterised  bv  the 
same  author  as  *  deep  and  not  vulgar,  not  made  upon  the  spur  of  a 
particular  occasion  for  the  present,  but  out  of  providence  for  the 
future,  to  make  the  estate  of  his  people  still  more  and  more  happy, 
after  the  manner  of  the  legislators  in  ancient  and  heroical  times.'' 
But  this  high  praise  is  very  inadequately  supported  by  the  actual  facts. 
The  laws  of  Henr}- VII.  are  few  in  number,  and  generally  of  small 
public  interest.  Only  two  among  them — the  statute  for  the  security  of 
the  subject  under  a  king  de  facto ^  and  the  statute  by  which  a  new  court 
was  erected  reviving  the  authority  of  the  Star  Chamber— at  all 
approach  Lord  Bacon's  general  description  ;  and  even  these,  though 
they  had  important  effects  in  the  future,  evidently  were  enacted  *  upon 
the  spur  of  a  particular  occasion,' — namely,  the  necessity  of  providing 
for  the  security  of  his  somewhat  rickety  throne. 

By  the  first-named  Act  it  was  declared  that  *  no  person  attendin:^  Statute  for 

r  o  l^g  security 

Upon  the  King  and  sovereign  lord  of  this  land  for  the  time  beings  and  of  the  sub- 
doing  him  true  and  faithful  service,  shall  be  convicted  of  high  treason  "Scfoj  USJ^*^  * 
by  Act  of  Parliament  or  other  process  of  law,  nor  suffer  any  forfeiture/"*^'''- 
or  punishment ;  but  that  every  Act  made  contrary  to  this  statute  shall  **'^' 
be  void  and  of  no  effect.'  ■*     The  attempt  to  bind  future  Parliaments 

*  Hallam,  Const.  Hist.  i.  a. 
■  Ibid.  i.  5. 

*  Bacon's  Life  and  Reign  of  Henry  VIL 

*  II  Hen.  \'1I.  c.  I. 
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was  of  course  nugatory  ;  '  for  a  supreme  and  absolute  power  cannot 
exclude  itself ;  neither  can  that  which  is  in  its  nature  revocable,  be 
made  fixed.'  ^  But  from  the  passin}^  of  this  statute  it  has  been  an 
accepted  Constitutional  maxim  that  *  possession  of  the  throne  gives  a 
sutfictent  title  to  the  subject's  allegiance,  and  justifies  his  resistance  of 
those  who  may  pretend  to  a  better  right.'  At  the  trial  of  the  Regicides 
after  the  Restoration,  some  of  them  endeavoured  to  justify  themselves 
under  this  Act  by  pleading  that  they  had  obeyed  the  Government 
which  was  in  possession,  and  were  therefore  not  traitors.  The  Judges, 
however,  held  that  although  this  would  have  been  a  good  defence  for 
acts  done  by  authority  of  a  usurping  King,  it  would  not  avail  to  cover 
the  proceedings  of  a  non-regal  government  against  one  who  was 
indicted  and  executed  being  King.  At  the  Revolution  of  1688,  the 
provisions  of  the  Act  were  much  relied  upon  in  argument  as  a  reason 
for  accepting  William  III.  as  King,  instead  of  esiliblishing  a  Regency 
as  sugijestcd  by  .-\rchbishop  Sancroft  and  certain  of  the  Tor>*  paity.* 

Ilcnrj-'s  attention  was  early  directed  to  the  prevention  of  con- 
spiracies among  the  adherents  of  the  House  of  York,  by  which  his 
throne  was  perpetually  threatened  during  the  earlier  portion  of  his 
reijjn.'  The  practice  of  *  maintenance'  by  which  a  number  of  indi- 
viduals associated  together  under  some  powerful  nobleman,  whose 
livery  they  wore  and  to  whom  they  were  bound  by  oaths  and  promises, 
for  the  purpose  of  forcibly  maintaining  his  and  their  own  private 
quarrels,  afforded  a  ready  means  of  raising  forces  at  short  notice  to 
assist  the  claims  of  any  Pretender.  Although  prohibited  by  statute, 
this  practice  cf  giving  liveries  to  numerous  retainers  had  become 
general  throughout  the  kingdom.  With  the  view  of  effectually  sup- 
pressing it,  Henry  procured  the  passing  of  the  statute  in  the  third  year 
of  his  reign,  by  which  the  Criminal  jurisdiction  of  the  ancient 
Concilium  Crdinarium  exercised  in  the  Star  Chamber  was  revived 
and  transferred  to  a  new  and  specially  constituted  court.**    The  King's 

*  Bacon's  Henry  VII.  ii.  160. 

*  See  Macaulay,  Hist.  Eng.  ii.  356,  37a. 

^  Hatred  of  the  House  of  York  was  with  Heniy  VII.  a  passion  which  even 
political  considerations  of  expediency  could  hardly  control.  '  He  never  seemed  to 
be  wearj','  says  Mr.  (  ampbell  (Materials  for  Hist,  of  Hen.  Vlf.,  Roll  Series, 
Introd.  xiii.)  'of  branding  the  name  of  the  Yorkists  and  their  supporters  with  the 
gravest  charges  of  rebelliousness  and  want  of  patriotism  ;  and  we  snail  see  that  the 
name  of  the  late  king  is  never  mentioned  by  him  without  the  favourite  iteration  of 
king  "  in  dede  but  not  in  right."  The  state  scriveners  seemed  to  have  received  a 
standing  order  to  introduce  this  hateful  formula  into  every  paper  connected  with 
Richard's  name,  however  insignificant.' 

*  See  supra,  p.  152.  [''  A  disastrous  error  has  been  committed  by  modem 
historians,  and  in  particular  by  Hallam,  in  portraying  this  character  of  the  royal 
Council  as  a  disciplinary,  controlling  and  Appeal  Court,  in  the  light  of  attacks  and 
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object  was  clearly  explained  to  the  Parliament  by  Morton,  Archbishop 
of  Canterbury,  speaking  on  his  behalf ;  *  His  Grace  (t.e,  the  King) 
saith,  that  it  is  not  the  blood  spilt  in  the  field  that  will  save  the  blood 
in  the  city ;  nor  the  marshal's  sword  that  will  set  this  kingdom  in 
perfect  peace  ;  but  that  the  true  way  is  to  s/t^p  the  seeds  of  sedition 
and  rebellion  at  the  beginning,  and  for  that  purpose  to  devise,  confirm 
and  quicken  good  and  wholesome  laws  against  riots  and  unlawful 
assemblies  of  people,  and  all  combinations  and  confederacies  of  them 
by  liveries,  tokens,  and  other  badges  of  factious  dependence ;  that  the 
peace  of  the  land  may,  by  these  ordinances,  as  by  bars  of  irons,  be 
soundly  bound  in  and  strengthened,  and  all  force,  both  in  court, 
country,  and  private  houses,  be  suppressed/' 

Henry  VII.  has  been  reproached  with  his  insatiable  avarice,  but  it  Kxactionsof 
is  improbable  that  he  amassed  money  merely  for  its  own  sake.     .As  a     '""'^ 
clever  and  unscrupulous  political  adventurer,  who  had  taken  advantage 
of  the  disturbed  state  of  the  kingdom,  after  an  exhausting  and  pro- 
tracted civil  war,  to  seize  the  throne  by  the  aid  of  the  Lancastrian 
faction,  he  had  learnt  the  value  and  power  of  money  as  a  means  of 
buying  future,  and  rewarding  past  support.-    Taxation,  moreover,  was 
the  one  point  which  the  mass  of  the  people  seemed  to  have  considered 
worth  fighting  about.     Twice  during  his  reign,  when  general  subsidies 
were  granted,  formidable  insurrections  broke  out ;   in    14S8   in   the 
North,  under  John  Ji  Chambre  and  iiir  John  Egremont ;  in  1497  in  lionTiri^ss 
Corn'.vall,  under  Thomas  Flammock,  an  attorney,  and  Michael  Joseph,  and  »497. 
a  farrier,  who,  with  16,000  followers,  marched  as  far  as  Dlackheath  in 
Kent,  and,  having  been  joined  by  Lord  Audley,  engaged  the  King's 

encroachments  of  the  Privy  Council.  This  notion  is  per.'ectly  foreign  to  contem- 
porary historians.  Parliaments  and  jurists  ;  it  is  rather  the  re:»ult  of  a  dating  back  oi 
conditions  belonging  to  the  Eighteenth  century.  When  Lord  Coke  (Inst.  iv.  17) 
declares  the  extension  of  a  'punishment'  of  disobedient  magistrates  in  Stat.  4,  Hen. 
VII..  was  a  natural  pre-supposition  of  the  ordinary  course  of  law  in  an  action,  this 
was  a  pious  wi&h  of  the  honourable  Lord  Chief  Justice  which  could  not  be  enforced 
against  the  Privy  Council,  and  of  the  fulfilment  of  which  no  instance  is  known." — 
Gneist,  Hist.  Engl.  Const.,  p.  533.  note.— Ed.] 

^  Bacon's  Henry  VII.  The  speech  of  Morton  is  not  found  in  the  Rolls  of 
Parliament,  and  was  possib!y  invented  by  Bacon  as  representing  what  he  con- 
sidered ought  to  have  been  said.  In  any  case,  it  accurately  expresses  the  object 
of  the  statute  passed. 

'  Notwithstanding  his  rigid  and  business-like  economy,  and  his  eagerness  in  the 
acquisition  of  wealth.  Henry  VII.  was  liberal  in  spending  where  an  im{x>rtant  object 
was  to  be  gained.  There  is  no  parsimony  apparent  in  the  numerous  grants  made 
to  men  in  every  station  of  life  who  had  assisted  him  in  obtaining  the  throne.  See 
*  Materials  for  a  history  of  the  reign  of  Henry  VII.,'  vol.  i.,  a.d.  1485-6,  edited  by 
the  Rev.  W.  Campbell.  M..-\.,  and  published  under  the  direction  of  the  Master  of 
the  Rolls,  1873.  The  usual  form  of  recital  in  these  grants  runs  '  in  consideracioun 
of  the  faithful!  ser\'ice  which  oure  true  subject  and  faithfull  liegeman  hath  doone 
unto  us,  as  wele  beyond  the  see  as  on  this  side  in  oure  moost  victorious  journey  and 
triuaiphe,  and  so  during  his  lyfe  tntcndeth  to  do  htraftrt* 
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troops,  surrendering  only  after  the  loss  of  2,000  killed*  and  1,500  made 
prisoners.'  Hence  Henry  deemed  it  politic  to  squeeze  money  out  of 
the  rich,  and  to  avoid  general  impositions  affecting  the  poorer  classes. 
He  first  had  recourse  to  Benevolences  which,  as  we  have  seen,  had 
been  abolished  in  Richard  Ill.*s  only  Parliament  as  an  intolerable 
grievance.  A  Benevolence  extorted  by  the  King  in  the  7th  year  of  his 
reign,  received,  four  years  later  (1492),  a  kind  of  Parliamentary  sanction 
by  "  a  shoring  or  under-propping  Act,"  making  legally  payable  under 
pain  of  imprisonment,  the  arrears  which  private  individuals  had 
promised  but  not  brought  in.'  The  inquisitorial  and  arbitrary  nature 
of  the  exaction  appears  from  the  statement  of  Lord  Bacon  that '  there 
was  a  tradition  of  a  dilemma  that  Bishop  Morton  the  Chancellor  used, 
to  raise  up  the  benevolence  to  a  higher  rate  ;  and  some  called  it  his 
fork,  and  some  his  crotch.  For  he  had  couched  an  article  in  the 
instruciions  to  the  commissioners  who  were  to  lew  the  benevolence, 
that  if  they  met  with  any  that  were  sparing,  they  should  tell  them  that 
they  must  needs  have,  because  they  laid  up  ;  and  if  they  were  spenders, 
they  must  needs  have,  because  it  was  seen  in  their  port  and  manner  of 
living;  so  neither  kind  came  amiss.'*  In  addition  to  Benevolences 
Henry  extorted  large  sums  by  suing  for  penalties  under  obsolete 
statutes,  by  rigorously  exacting  the  extreme  feudal  rights  of  the  Crown, 
and  by  employing  the  various  processes  of  the  courts  of  law,  not  for 
the  dispensation  of  justice,  but  for  the  accumulation  of  fines  and 
penalties.  During  the  latter  part  of  his  reign  he  made  use,  for  this 
purpose,  of  the  notorious  Richard  Empson  and  Edmund  Dudley, 
*  lawyers  in  science  and  privy  counsellors  in  authority,  who  turned  law 
and  justice  into  wormwood  and  rapine.'  *•  At  the  accession  of  Henry 
VIII.  they  were  both  committed  to  prison,  tried,  and  executed,  on  a 
frivolous  charge  of  treason.  But,  while  sacrificing  to  popular  resent- 
ment the  agents  of  his  father's  extortions,  the  new  King  was  careful  to 
retain  the  fruits  of  their  iniquity  in  his  treasury.* 

Throughout  his  reign  of  twenty-four  years  Henry  VII.  summoned 
Parliament  only  seven  times,  and  during  the  last  thirteen  years  only 
once,  in  1 504.  To  obtain  money  was  the  object  on  each  occasion  ; 
but,  like  his  predecessors,  he  submitted  the  expediency  of  his  wars  to 

^  Lingard,  Hist.  Eng.  v.  299,  3x4. 

'  zz  Hen.  VH.  c.   10.    [Other  Benevolences  were  levied  in   1598  and   1545. 
Dowell.  Hist,  of  Taxation,  1.  202-3. — C] 
'  Bacon,  op.  cit.  p.  121.     [Clainned  for  Bp.  Fox,  A^  6-  Q.,  7th  S.  ix.  443. —C] 

*  Bacon's  Henry  V'll.  p.  217. 

*  In  order  to  conciliate  the  nation,  an  Act  (z  Hen.  VIII.  c.  3)  was  passed  to 
correct  the  abuses  which  had  prevailed  in  finding  the  King's  title  to  land  by  escheat, 
and  providing  that  all  suits  on  penal  statutes  should  be  commenced  within  three 
years  after  the  time  of  the  allied  oifenoe. 


X.] 


Hen.  VI L,  Hen.  VHI.,  Edw.  VL,  Mary. 


313 


the  consideration   and  advice  of  the  National  Council.     His  first  ^^J*|Jj^ 
Parliament  had  granted  him  the  duties  on  tonnage  and  poundage  for  practically 
life,*  and  the  wealth  which  he  amassed  by  the  various  means  already  ^ntr"***"* 
referred  to,  by  the  attainder  of  the  most  opulent  of  the  Yorkists,  and 
by  revocation,  on  his  own  sole  authority  of  all  Crown  grants  made 
since  the  34  Henry  VI.  (1454-5),  rendered  him  the  richest  Prince  in 
Christendom,  and    thus    practically  independent  of   Parliamentary 
control 

The  peculiar  characteristics  of  Henry  VIII/s  reign — the  subservience  yj^jl"^ 
of  Parliament,  the  real  despotism  of  the  King  thinly  disguised  under  1547- 
P^Iiamentary  and  Judicial  forms,  the  fair  words  uttered,  the  foul 
deeds  done, — have  been  already  referred  to.  On  one  point  only — 
taxation — do  we  meet  with  an  exception  alike  to  the  general  scrx-ility 
of  Parliament  and  to  the  general  regard  of  the  King  for  Constitutional 
formalities. 

HenrN-'s  first   Parliament  granted  him  tonnaije  and   poundage  for  Txxation. 
life  :  but  with  a  proviso  '  that  these  grants  be  not  taken  in  example  to 
the  Kings  of  England  in  time  to  come.*  *     Liberal   subsidies  were 
granted  by  the  four  following  Parliaments  for  the  prosecution  of  the 
war  with  France  ;  but,  in   1523,  Wolsey  took  the  indiscreet  step  of  auenipt*© 
going  to  the  House  of  Commons,  and  personally  urging  the  grant  of  jn^miaate 
;£8oo,ooo,  an  unprecedented  sum,  to  be  raised  by  a  property  tax  of  20  mons. 
per  cent,  on  lands  and  goods.     Many  Members  were  inclined  to  resist 
his  admission   into  the   House,  his  presence  there  being  evidently 
calculated  to  intimidate  the  Members,  and  thus  silence  all  opposition. 
It  was  resolved  however  to  admit  him,  and  on  the  suggestion  of  Sir 
Thomas  More,  the  Speaker,  not  with  a  few  followers  only,  but  *  with 
all  his  pomp,  with  his  maces,  his  pillars,  his  pole-axes,  his  cross,  his 
hat,  and  the  great  seal  too.'    The  Cardinal  made  a  long  and  eloquent 
oration  in  favour  of  joining  the  Emperor  Charles  V.  in  a  war  against 
France,  and  urged  the  grant  of  the  sum  demanded  as  the  estimated 
cost  of  the  expedition.     But  all  the  independent  Members  opposed  a 
vigorous  resistance.     Wolsey  came  down  to  the  House  a  second  time, 
but  the  Commons  received  his  harangue  with  silence  ;  '  and  when  the 
minister  demanded  some  reasonable  answer,  every  member  held  his 
peace.    At  last  the  Speaker,  falling  on  his  knees,  with  much  rever- 
ence excused  the  silence  of  the  House,  abashed,  as  he  said,  at  the 
sight  of  so  noble  a  personage,  who  was  able  to  amaze  the  wisest 
and  most  learned  men  in  the  realm  :  but  with  many  probable  argu- 
ments he  endeavoured  to  show  the  Cardinal  that  his  coming  thither  was 
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neither  expedient,  nor  agreeable  to  the  ancient  liberties  of  that 
House ; '  Mt  being  the  usage  of  the  Commons  to  debate  only  amongst 
themselves.  After  fifteen  days'  debate,  a  subsidy,  much  inferior  in 
amount  to  that  which  the  Cardinal  had  demanded,  and  payable  by 
instalments  in  four  years,  was  at  length  granted,  mainly  through  the 
influence  of  the  servants  and  dependents  of  the  Crown  holding  seats 
in  the  House.  '  I  bcseke  Almightie  God,'  wrote  a  member  of  the 
Commons  to  the  Earl  of  Surrey,  *  it  may  bee  well  and  pcasibly  levied, 
and  surely  payed  unto  the  King's  grace,  with  oute  grudge,  and 
specially  with  oute  losyng  the  good  wills  and  true  herts  of  his  subjects 
which  I  rckene  a  ferre  grettir  treasure  for  a  King  then  gold  or  silver. 
And  the  gentilmcn  wliich  mustc  take  payncs  to  levy  this  money  among 
the  King's  subjects,  1  think  shalhave  no  little  besynes  about  the  same." 
This  manifestation  of  an  independent  spirit  among  some  of  the 
Commons'  House  was  agreeable  neither  to  the  King  nor  the  Cardinal  ; 
and  for  nearly  seven  years  Parliament  was  not  again  summoned. 

Forced  loans      In  the  meantime  recourse  was  had  to  forced  loans  and  Benevolences. 

fences.  "*^**^  ^  forccd  loan  had  been  already  exacted  in  1522,  every  man  being 
required  to  swear  to  the  value  of  his  possessions,  and  to  contribute  a 
rateable  portion  according  to  such  declaration,  on  the  King's  promise 
of  repayment  out  of  the  next  subsidy  granted  by  Parliament.'  In 
1 525,  soon  after  the  news  of  the  battle  of  Pavia  had  been  received, 
fresh  Commissioners  were  appointed  with  instructions  to  demand  the 
sixth  part  of  the  goods  of  the  laity  and  the  tenth  part  of  the  goods  of 
the  clerg)',  on  the  pretext  that  the  King  was  about  to  lead  an  army 
into  France.  This  demand  was  unanimously  resisted.  The  Mayor 
and  citizens  of  London  on  attempting  to  remonstrate  were  warned  to 
beware,  lest  *  it  might  fortune  to  cost  some  their  heads.*  The  clergy 
boldly  stood  upon  their  privilege  to  grant  money  only  in  Convocation  ; 
asserting  that  the  Commission  was  contrary  to  the  liberties  of  the 
realm,  inasmuch  as  the  King  could  take  no  man's  goods  without  the 
authority  of  Parliament.  By  preaching  and  example  they  animated 
the  people  to  resistance.     '  When  this  matter  was  opened  through 

*  More's  Life  of  Sir  T.  More. 

*  Ellis's  Letters  Illustrative  of  English  History,  i.  321. 

*  Priv^  '  The  form  of  these  'privy  seals,'  as  the  King's  promises  of  repayment  were 

teai*.  called,  ran:  'We  Henry  VIII.  by  the  grace  of  God,  King  of  England  and  of 

France,  Defender  of  Faith,  and  Lord  of  Ireland,  promise  by  these  presents  truly  to 

content  and  repay  unto  our  trusty  and  well-beloved  subject,  A.  B.,  the  sum  of 

,  which  he  hath  lovingly  advanced  unto  us  by  way  of  loan,  for  defence  of  our 

realm,  and  maintenance  of  our  wars  against  France  and  Scotland  :  In  witness 

whereof  we  have  caused  our  privy  seal  hereunto  to  be  set  and  annexed  the 

day  of  ,   the  fourteenth  year  of  our  reign.'— MS.     Instructions  to    the 

Commissioners,  cited  in  Hallam,  Const.  Hist.  i.  19. 
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Englande/  says  the  old  chronicler  Hall, '  howe  the  greate  men  toke  it 
was  nianicll,  the  poore  cursscd,  the  rich  repugned,  the  light  wittes 
railed,  but,  in  conclusion,  all  people  curssed  the  Cardinal,  and  his 
coadherentes  as  subversor  of  the  Lawes  and  libertie  of  Englande. 
For  thei  saied,  if  men  should  geue  their  goodes  by  a  Commission,  then 
wer  it  worse  than  the  taxes  of  Fraunce,  and  so  England  should  be 
bond  and  not  free.*  The  Royal  Commissioners  being  forcibly  re- 
sisted in  several  counties,  and  a  serious  insurrection  having  broken  out 
in  Suffolk,  Henry  was  at  length  obliged  to  annul  the  obnoxious 
Commission,  and  *  the  demaunde  of  money  scased  in  all  the  realmc, 
for  well  it  was  perceiued  that  the  commons  should  none  piie.'  • 

The  forced  loan  having  failed,  recourse  was  now  had  to  the  more 
specious  demand  for  a  voluntary  Benevolence.  This  being  objected  to 
by  the  citizens  of  London,  as  illegal  under  the  statute  of  Richard  III., 
the  Judges  were  consulted,  and  gave  answer  that  the  statute,  as  the 
work  of  an  usurper,  was  not  binding  on  a  lawful  sovereign. 

In  1544  another  forced  loan  was  exacted  from  all  persons  rated  at 
jf  50  per  annum  ;  and  in  the  following  year  a  general  Benevolence  from 
all  persons  having  land  to  the  annual  value  of  40^.,  or  chattels  worth 
£\l.  The  Commissioners  were  instructed  that  'if  any  one  should 
withstand  their  gentle  solicitations,  alleging  either  poverty  or  some 
other  pretence  which  the  commissioners  should  deem  unfit  to  be 
allowed,  then,  after  failure  of  persuasions  and  reproaches  for  ingrati- 
tude, they  were  to  command  his  attendance  before  the  Privy  Council, 
at  such  time  as  they  should  appoint,  to  whom  they  were  to  certify  his 
behaviour,  enjoining  him  silence  in  the  mean  time,  that  his  evil 
example  might  not  corrupt  the  better  disposed.'  *  The  consequence  of 
refusing  to  contribute  may  be  learnt  from  the  oppressive  treatment  of  Oppiessive 
two  aldermen  of  London,  Richard  Reed  and  Sir  William  Roach.  AMemen 
Reed  was  sent  down  to  serve  as  a  common  soldier  on  the  Scottish  ^^iJi^*"** 
Border,  where  the  English  army  was  then  in  the  field,  with  special 
instructions  to  the  General  to  employ  him  on  the  hardest  and  most 
perilous  duty,  and  to  'use  him  in  all  things  according  to  the  sharpe 
disciplyne  militar  of  the  northern  wars."  Having  been  taken  prisoner 
in  the  first  engagement,  the  unhappy  alderman  was  compelled  to  pay 
much  more  for  his  ransom  than  the  Benevolence  required  of  him.  Sir 
William  Roach  received  the  milder  punishment  of  imprisonment  for 
three  months,  on  a  charge  of  uttering  seditious  words.^ 

>  Hall,  696,  70a 

*  Lodge,  Illustrations  of  British  History,  i.  7x1  ;  Hallam,  Const.  HisL  i.  24. 
'  Lodge,  Illustrations,  p.  z8o. 

*  Lingord,  vi.  347. 
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TU  Kiac  The  forced  loans  were  nominallv  secured,  as  we  have  seen,  by  the 
inccd  from  King's  promises  of  repayment ;  but  even  this  shadowy  hope  of  reim- 
Act^Sp'a?  burscmcnt  was  taken  away  by  the  Acts  of  a  servile  Parliament  On 
lUmcnc  two  occasions  the  King  was  formally  released  from  his  debts.  In  1529 
a  statute  was  passed  by  which  the  Parliament, '  for  themselves  and  all 
the  whole  body  of  the  realm  which  they  represent,  freely,  liberally, 
and  absolutely,  give  and  grant  unto  the  King's  highness,  by  authority 
of  this  present  Parliament,  all  and  every  sum  and  sums  of  money 
which  to  them  and  ever>'  of  them  is,  ought,  or  might  be  due,  by  reason 
of  any  money,  or  any  other  thing  to  his  grace  at  any  time  heretofore 
advanced  or  paid  by  way  of  trust  or  loan,  either  upon  any  letter  or 
letters  under  the  King's  privy  seal  general  or  particular,  letter  missive, 
promise,  bond,  or  obligation  of  repayment,  or  by  any  taxation  or  other 
assessing  by  virtue  of  any  commission  or  commissions,  or  by  any 
other  mean  or  means,  whatever  it  be,  heretofore  passed  for  that 
purpose/'  When  this  release  of  the  loan,  Hall  tells  us,  *\vas  knowen 
to  the  commons  of  the  Realm,  Lorde  so  they  grudged,  ar.d  spake  ill 
of  the  hole  Parliament  ;  for  almoste  euery  man  counted  it  his  dette, 
and  rcconed  surely  of  the  payment  of  the  same,  and  therefore  some 
made  there  wills  of  the  same,  and  some  others  did  set  it  ouer  to  other 
for  debt,  and  so  many  men  had  losse  by  it,  which  caused  them  sore  to 
murmur,  but  ther  was  no  remedy.'-  Again,  in  1544,  just  after  the 
exaction  of  a  fresh  loan,  an  Act  was  passed  granting  to  the  King  all 
sums  borrowed  from  any  of  his  subjects  since  1542,  with  a  further 
provision  that  any  money  which  his  Majesty  should  have  already  paid 
in  discharge  of  these  debts,  should  be  refunded  by  the  creditor  or  his 
heirs.' 
Newtrea-  Under  Henry  VIII.,  the  offence  of  High  Treason  was  vexatiously 
by"»iatu".  and  wantonly  extended  far  beyond  the  limits  marked  out  by  the 
ancient  statute  of  Edward  III.  It  was  made  treason  to  dispute,  and 
afterwards  to  maintain,  the  validity  of  the  King's  marriage  with  Anne 
Boleyn,  or  the  legitimacy  of  her  daughter  Elizabeth.  It  was  declared 
treason  to  marry  without  the  Royal  licence,  or  have  a  criminal  inter- 
course with,  any  of  the  King's  children  *  lawfully  born,  or  otherwise 
commonly  reputed  to  be  his  children,  or  his  sister,  aunt,  or  niece  ; '  or 
for  any  woman  to  marry  the  King  himself,  unless  she  were  chaste,  or 
had  previously  revealed  to  him  her  former  incontinence.  It  was 
treason  to  wish  by  words  to  deprive  the  King  of  his  title,  name,  or 
dignity,  (including  the  title  of  Supreme  Head  on  earth  of  the  Church 

*  21  Hen.  VIII.  c.  24. 

•  Hall.  767. 

=»  25  Hen.  VIII.  c.  12. 
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of  England) ;  to  call  the  King  a  heretic,  or  schismatic,  openly  to  wish 
him  harm,  or  to  slander  htm,  his  wife,  or  his  issue.*  The  guilt  of 
treason  was  even  extended  from  deeds  and  assertions  to  the  very 
thoughts  of  men.  It  was  incurred  'by  any  person  who  should  by 
words,  writing,  imprinting,  or  any  other  exterior  act,  directly  or 
indirectly  accept  or  take,  judge,  or  believe,  that  either  of  the  Royal 
marriages,  that  with  Catherine  or  that  with  Anne  Bolcyn,  was  valid, 
or  who  should  protest  that  he  was  not  bound  to  declare  his  opinion, 
or  should  refuse  to  swear  that  he  would  answer  truly  such  questions  as 
should  be  asked  him  on  those  dangerous  subjects.'^  '  It  would  be 
difficult,'  says  Lingard,  *  to  discover,  under  the  most  despotic  govern- 
ments, a  law  more  cruel  and  absurd.  The  validity  or  invalidity  of  the 
two  marriages  was  certainly  matter  of  opinion,  supported  and  opposed 
on  each  side  by  so  many  contradictory  arguments,  that  men  of  the 
soundest  judgment  might  reasonably  be  expected  to  differ  from  each 
other.     Yet   Hcnrv  bv  this  statute  was  authorised  to  dive  into  the 

m  m 

breast  of  every  individual,  to  extort  from  him  his  secret  sentiments 
upon  oath,  and  to  subject  him  to  the  penalties  of  treason,  if  those 
sentiments  did  not  accord  with  the  royal  pleasure.'  ^ 

The  Earl  of  Warwick,  only  son  of  the  Duke  of  Clarence,  brother  of  iHuMriout 
Edward  IV. ;  the  Earl  of  Suffolk,  nephew  of  that  king  ;  the  Uuke  of  ^*"*"**' 
Buckingham,  also  of  Royal  descent"*  and  the  first  in  rank  and  conse- 
quence among  the  nobility  ;  the  aged  Countess  of  Salisbury,  daughter 
of  Edward  IV.  and  mother  of  Cardinal  Pole  ;  Queen  Anne  Boleyn  ; 
Bishop  Fisher;  Sir  Thomas  More;  Thomas  Cromwell;  the  Earl  of 
Surrey  ;  and  the  Duke  of  Norfolk,  ordered  for  exectition  but  saved  by 
the  opportune  death  of  the  King,  were  among  the  most  conspicuous 
victims  to  Henry's  ferocious  vengeance,  policy,  or  caprice.  The  forms 
of  law  became  the  engines  for  the  perpetration  of  judicial  murders  ; 
the  most  trivial  evidence  was  regarded  as  sufficient  to  support  a  con- 
viction for  treason  ;  and  during  the  latter  part  of  Henry's  reign  even 
the  few  advantages  which  the  accused  possessed  in  the  ordinar)'  courts 
were  taken  away  by  the  habitual  employment  of  Bills  of  Attainder.*  Bills  of 

Attainder. 

»  25  Hen.  VIII.  c.  32  ;  26  Hen.  VIII.  c.  13  ;  28  Hen.  VIII.  c.  18  ;  32  Hen.  VIII. 
c.  25  ;  33  Hen.  VIII.  c  21. 

"  28  Hen.  VIII.  c.  7 ;  Lingard,  vi.  372. 

*  Hist.  Eng.  vi.  372. 

*  [He  was  descended  from  Margaret  Beaufort,  sister  of  Henry  and  Edmund, 
Dukes  of  Somerset,  great-grand-daughlcr  of  John  of  Gaunt  and  Catherine 
Swynford.     Sec  Table  viii.  in  Bailey's  Sucression  to  the  C/-tni'«.  — C] 

^  A  Bill  of  Attainder  rliffcrs  from  an  Impeachment  thus:  Im|X'achmcnt  is  a 
judicial  proceeding  in  which  the  Conmions,  '  the  most  solemn  grand  inquest  of  the 
whole  kingdom,'  arc  prosecutors,  supportmg  their  accusation  by  evidence,  and  the 
Lords  are  the  sole  judges.     Attainder  is  a  legislative  act,  which  must  pass  through 
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To  obviate  all  danger  of  refutation  or  of  unpleasant  disclosures, 
Accnicd  Cromwell,  by  the  King's  express  command,  enquired  of  the  Judges 
CwSTu/^  whether,  if  Parliament  should  condemn  a  man  to  die  for  treason 
t^ir  without  hearing  him  in  his  defence,  the  attainder  could  ever  be  dis- 

puted.    They  replied  that  it  would  form  a  dangerous  precedent ;  that 
Parliament  should  rather  set  an  example  to  inferior  courts  by  pro- 
ceeding according  to  justice  ;  but  that  the  court  of  Parliament  being 
supreme,  an  attainder  in  Parliament  could  never,  under  any  circum- 
stances, be  subsequently  questioned  in  a  court  of  law.'     By  the  irony 
of  fate,  Cromwell  was  himself  the  first  to  perish  by  an  Act  of  Attainder 
hurried  through  Parliament  without  hearing  him  in  his  defence. 
ih«fKin!?«         ^  remarkable  example  of  the  way  in  which  Henry  VIII.  contrived 
rrocUma-     to  unitc  the  exercise  of  practically  absolute  power  with  respect  for 
rofceofUiw:  Constitutional  forms — to  play  the  despot  by  the  co-operation  of  his 
Parliament. — is  afforded  by  the  Act  giving  the  King's  Proclamations 
the  force  of  law.     The  King  having  issued  certain  Royal  Proclama- 
tions, the  Judges  held  thai  those  who  disobeyed  them  could  not  be 
punished  by  the  Council.     The  King  then  appealed  to  Parliament  to 
give  to  his  Proclamations  the  force  of  statutes.     This  request  was 
complied  with,  but  not  without  'many  large  words.'    The  Act  recites 
the  contempt  and  disobedience  of  the  King's  Proclamations  by  some 
*  who  did  not  consider  what  a  King  by  his  royal  power  might  do,'  and 
then,  in  order  *  that  the  King  might  not  be  driven  to  extend  his  royal 
supremacy '  enacts  that  Proclamations  made  by  him,  with  the  advice 
of  a  majority  of  his  Council,  should,  under  the  penalty  of  fine  and  im- 
prisonment, have  the  force  of  statutes,  but  so  that  they  should  not  be 
prejudicial  to  any  person's  inheritance,  offices,  liberties,  goods  and 
chattels,  or  infringe  the  established  laws.     It  was  moreover  specially 
declared  that  such  Proclamations  should  derive  all  their  force  *  from 
the  authority  of  this  Act,'  and  that  no  persons  should  *by  virtue  of  this 
Act  suffer  any  pains  of  death  ; '  but  from  this  provision  against  capital 
punishment   there  was  a  formidable  exception  of  such  persons  as 
'  should  offend  against  any  proclamation  to  be  made  by  the  King's 
highness,  his  heirs  or  successors,  for  or  concerning  any  kind  of 

the  same  stages  as  any  other  Act  of  Parliament  It  mav  be  introduced  in  either 
the  Lords  or  Commons,  and  after  passing  through  both  Houses  receives  the  Roval 
assent.  No  evidence  is  necessarily  adduced  to  support  it.  It  is  analogous  to  a  bill 
of  pains  andpcnaliies,  and  was  originally  intended  for  the  punishment  of  those  who 
fled  from  justice.  The  earliest  notable  instance  of  its  employment  was  in  the 
banishment  by  Parliament  of  the  two  Despencers,  father  and  son,  in  the  15th 
r.dward  II.  A.D.  1321.— (Proceedings  against  the  Despencers,  i  St.  Tr.  23.  38.) 
Sec  supra,  p.  267,  note  4. 
*  Coke,  Inst.  iv.  37. 
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heresies  against  Christian  doctrine.'  ^    The  fact  that  the  King  was  ft  ctrikins 
obliged  to  obtain  this  statute,  and  the  considerable  limitations  with  to  the  free 
which  it  was  granted,  afford  *  a  striking  testimony  to  the  free  constitu-  J^^nglS 
tion  it  infringed,  and  demonstrate  that  the  prerogative  could  not  soar 
to  the  heights  it  aimed  at,  till  thus  impelled  by  the  perfidious  hand  of 
Parliament.*' 

We  have  seen  how  the  despotism  of  Henry  was  rendered  possible  Power  of  the 
by  the  decay  and  intimidation  of  the  nobility  and  by  the  obsequious-  creaMd  by 
ncss  of  the  Commons.     His  arbitrarj-  rule  was  still  further  augmented  Jio*no?"he'*^ 
by  the  assumption  of  the  Ecclesiastical  supremacy,  and  the  practical  ^'^'^'?*, 
transfer  to  the  Crown  of  the  immense  power  which  the  Church  had  ituprenucy ; 
hitherto  wielded.  The  dissolution  of  the  monasteries  not  only  supplied  by  the 
Henry  with  vast  wealth  with  which  to  bribe  the  Temporal  Peerage  onhe**"'*" 
into  implicit  conformity  with  his  will,  but  at  the  same  time  by  de-  monasteries; 
priving  twenty-six  Parliamcntar>'  abbots  and  two  Parliamentar)*  priors 
of  their  seats  in  the  House  of  Lords,  reduced,  from  a  majority  to  a 
minority,  the  Spiritual  Peerage,  who  alone  were  likely  to  be  sufficiently 
independent  to  offer  a  serious  opposition."^    The  reli^jious  disputes  of  ^"^^^>'**** 
the  Reformation  also  contributed  in  no  small  degree  to  sustain  the  di»puie*. 
influence  of  the  Crown.     The  two  great  parties  into  which  the  nation 
was  divided  were  too  jealous  of  each  other,  too  intent  upon  winning 
the  favour  of  the  King  in  order  to  crush  their  adversaries,  to  offer  any 
real  resistance  to  the  encroachments  of  Royal  power. 

Notwithstanding  his  many  vices,  Henry  VIII.  was  on  the  whole  ^i»FL"^"'>' 
popular  with  the  mass  of  his  subjects.  The  times  were  peculiarly  viii! 
favourable  for  the  exercise  of  a  strong  paternal  government.  Henry 
secured  to  the  people  that  domestic  peace  for  which  they  so  ardently 
longed  ;  and  recognising  the  spirit  of  the  age  as  antagonistic  to  the 
tyranny  of  the  Church,  wisely  headed  the  movement,  and  adroitly 
made  use  of  it  to  secure  his  own  personal  ends,  and  to  establish  the 
tyranny  of  the  Crown.  His  wars  were  uniformly  successful,  and  if  the 
maintenance  of  the  balance  of  power  between  the  Emperor  Charles  V. 

»  31  Hen.  VIII..  c  8. 

•  Hallam,  Const.  Hist.  i.  35.  By  the  Act  31  Hen.  VIII.  c.  8,  transgressors 
agntnst  the  King's  Proclamations  were  to  be  tried  and  punished  by  certain  persons 
enumerated  therein,  consisting  of  the  usual  officers  of  the  Privy  Council,  together 
with  some  Bishops  and  Judges,  '  in  the  star-chamber  and  elsewhere.'  The 
prescribed  number  pro\ing  inconveniently  large,  another  Act  was  passed  in  1^44 
(34  Hen.  VIII.  c.  23)  by  which  the  jurisdiction  was  given  to  a  tribunal  of  mne 
Priw  Councillors. 

*  In  the  Parliament  which  met,  after  the  dissolution  of  the  monasteries,  in  1539, 
there  were  present  41  Temporal  Peers  and  only  20  Spiritual  Peers  — Henry.  Hist. 
Eng.  xii.  151.  To  the  21  old  bishoprics  Henry  VIII.  subsequently  added  6  new 
ones. — Westminster,  suppressed  in  1550.  and  Bristol,  Chester,  Gloucester.  Oxford, 
and  Peterborough,  which  still  exist. 
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and  Francis  I.  of  France  was  productive  of  no  material  advantage,  it 

flattered  the  pride*  of  the  English  people,  and  exalted  them  in  the 

estimation  of  the  European  nations.     During  the  earlier  portion  of  his 

reign  at  least,  he  displayed  a  frank,  affable,  and  generous  temper  ;  he 

was  no  mean  scholar  ;  expert  in  all  manly  exercises  ;  of  noble  presence 

and  elegant  bearing  ;   and  he  at  all  times  devoted  a  large  portion  of 

time  to  the  arduous  duties  of  personal  government.    Amidst  the  perils 

and  dangers,  foreign  and  domestic,  to  which  the  nation  was  on  several 

occasions  exposed  during  Henry's  reign,  men  felt  that  in  him  they 

possessed  an  able  vigorous,  and  thoroughly  national  administrator.^ 

CtuoiiJa-        The  consolidation  of  the  kingdom  with  respect  to  both  Wales  and 

Kingdom?     Ireland,   was   considerably  advanced   under   Henry  V'lII.      By  the 

Wales:         Statu funt  ll'tiHiac  [\2  Edward  1.  A.D.  1284)  the  land  of  Wales  and  its 

inhabitants,  theretofore  only  feudally  subject  to  the  kings  of  England? 

had  been   wholly  annexed   and   united   to  the  English  crown.     But, 

ahhoii 'h  manv  material  alicrations  were  at  the  >amc  time  made  in  the 

WeUh  laws,  the   conquered   people   still    retained  several  provincial 

immunities   and    disabilities.     They  prcscn'ed   their  ancient   rule   of 

inheritance,  similar  to  the  Enc^Ush   Gavelkind,  by  which  lands  were 

divided  cquaMy  among  all  the  issue  male,  instead  of  descending  to  the 

eldest  son  alone  ;  but  on  the  other  hand,  with  the  exception  of  two 

!im«!dm*      Parliaments  of  Edward  II.  in  1322  and  1326,  to  which  24  members 

Parliament    were    Summoned    as    representatives    of    South,    and    other    24  as 

'^^''       representatives  of  North   Wales,*  the  Welsh   people  had  continued 

without  any  representation  in  the  House  of  Commons.     By  the  statute 

27  Henry  VIII.,  c.  26  (1536),  Wales  was  thoroughly  incorporated  into 

and  united  with  England  ;  all  persons  bom  in  the  Principality  were 

admitted   to   enjoy   and    inherit   all    the   freedoms,  liberties,   rights, 

privileges  and  laws  of  England  ;  and  lands  in  Wales  were  declared  to 

be  inheritJible  after  the  English  tenures  and  rules  of  descent.     By  a 

Idivided  into  subsequent  statute  (34  &  35  Henrj'VIII.,  c.  26),  Wales  was  divided 

«543"*^*       into  12  counties,^  each  empowered  to  send  one  knight  to  Parliament ; 

*  For  all  that  can  possibly  be  said  in  Henr>'  VIII. *s  favour  see  Froude,  Hist. 
£ng..  vols.  i-iv.  It  is  unnecessary,  in  order  to  recognise  the  abilities  and  greatness 
of  Henry,  that  we  should,  with  Mr.  Froude,  regard  him  as  a  virtuous  and  beneficent 
ruler,  which  he  certainly  was  not. 

*  Rymer.  ii.  484,  649 ;  Lingard,  iii.  ^28. 

'  This  was  exclusive  of  Monmouthshire,  which,  though  formerly  part  of  Wales, 
had  been  made,  by  the  27  Hen.  VIII.  c.  26,  before  mentioned,  one  of  the  counties 
of  the  realm  of  England,  and  as  such  entitled  to  return  two  knights  of  the  sliire  to 
Parliament.  Under  the  statute  34  &  35  Hen.  VIII.  c.  26  (1542-3).  superior  courts 
of  jrsticc  called  Courts  of  Great  Session  were  established,  with  a  jurisdiction 
independent  of  the  process  of  Westminster  Hall.  These  continued  to  administer 
law  and  equity  in  Civil  cases,  and  also  Criminal  matters  arising  within  the 
Principality,  down  to  the  year  1830,  when  the  courts  were  abolished  by  statute 


X.]  Hen.  VII.,  Hen.  VIII.,  Edw.  VI.,  Mary.  321 

and  every  borough,  being  a  shire  town,  was  to  send  one  burgess.     In 
the  same  year  (1543),  the  County  Palatine  of  Chester  was  admitted  to  |!^^hmer 
Parliamentary  representation,  two  knights  for  the  county,  and  two  bur-  enfran- 
gcsses  for  the  city  of  Chester.*  J^o!?* 

During  the  Wars  of  the  Roses,  the  authority  of  the  English  crown  inland, 
over  Ireland  had  sunk  to  a  very  low  ebb.  At  the  accession  of  Henry 
VIII.  his  rule  was  practically  limited,  with  the  exception  of  the 
principal  seaports,  to  the  English  Pale,  consisting  of  the  eastern  half 
of  the  five  counties  of  Louth,  Meath,  Dublin,  Kildare,  and  Wexford. 
The  western  half  of  these  counties  was  a  march  land,  more  disorderly, 
if  possible,  than  the  rest  of  the  island,  which  was  divided  among  a 
large  number  of  petty  chieftains,  mainly  of  Irish  but  partly  of  English 
origin,  who  governed  the  inhabitants  of  their  respective  territories  and 
made  war  upon  each  other  with  the  freedom  of  independent  princes. 
Under  the  strong  government  of  the  Tudor  kings  the  English  ascen- 
dency in  Ireland  was  re-assertcd  and  placed  upon  a  tirmer  basis  than 
it  had  occupied  since  the  days  of  Henry  II.  In  the  contest  between 
the  rival  houses  of  York  and  Lancaster,  the  Anglo- Irish  had  for  the 
most  part  espoused  the  cause  of  the  White  Rose,  and  they  readily  gave 
their  support  to  the  two  pretenders  who  successively  put  in  jeopardy 
the  throne  of  Henr>'VII.-  It  was  with  the  view  of  reducing  to 
subjection  the  settlers  within  the  Pale,  that  in  1495  ^^'^  passed  the 
celebrated  Poynings's  Law,  as  the  statute  of  Drogheda  was  styled  from  PoyniM^'s 
Sir  Edward  Poynings,  the  deputy  of  young  Henry,  Duke  of  York  "  '  ** 
(afterwards  Henry  VIII.),  who  at  the  age  of  four  years  had  been 
appointed  Lord  Lieutenant  of  Ireland.  This  statute  contained  a 
variety  of  provisions  for  restraining  the  power  of  the  great  lords  within 
the  Pale,  and  strengthening  the  Royal  authority.  Its  two  most 
important  enactments  were  :  (i)  AH  statutes  *  lately  made  in  England, 
and  belonging  to  the  public  weal  of  the  same,'  should  have  the  force  of 
law  in  Ireland.  (2)  No  Parliament  should  in  future  be  holden  in 
Ireland  till  the  King  and  his  Council  had  been  informed  by  the 
Lieutenant  of  the  necessity  of  the  same,  and  of  the  Acts  proposed  to 
be  passed  in  it,  and  the  Royal  licence  and  approbation  had  been 
previously  obtained.    By  securing  the  initiative  power  to  the  King  and 

(i  Will.  IV.  c.  70).  and  it  was  enacted  that  Assizes  should  be  held  in  the  Principality 
for  the  trial  of  all  matters  Criminal  and  Civil  in  like  manner  and  form  as  had  been 
usual  for  the  counties  in  England. 

»  14  &  35  Hen.  VIII.  a  13. 

'  Lambert  Simnel  was  undoubtedly  an  impostor.  It  is  a  question  of  much 
uncertainty  who  the  young  man  really  was  who  called  himself  Richard,  Duke  of 
York,  son  of  Edward  IV.,  and  who  is  generally  styled  by  historians  Perkin 
Warbeck.  The  evidence  is  not  conclusive  either  way.  but  the  balance  seems  to 
incline  in  favour  of  his  pretensions. 

CH.  Y 
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his  English  Council,  a  check  was  placed  upon  the  action  of  every 
Irish  Parliament,  and  upon  the  lord-deputies,  sometimes  powerful  Irish 
nobles  '  whom  it  was  dangerous  not  to  employ,  but  still  more  dangerous 
to  trust.'  '  Whatever  might  be  its  motive,'  says  HaUam,  '  it  proved,  in 
the  course  of  time,  the  great  means  of  preserving  the  subordination  of 
an  island,  which,  from  the  similarity  of  constitution,  and  the  high 
spirit  of  its  inhabitants,  was  constantly  panting  for  an  indepen- 
dence which  her  more  powerful  neighbour  neither  desired  nor  dared  to 
concede.'  * 

The  stem  and  systematic  despotism  of  Henry  VII L,  coupled  with 
the  intimidation  produced   by  his  relentless  vengeance  against  the 
powerful  family  of  Fitzgerald,  had  still  greater  effect  in  reviving  the 
Royal  authority.     From  a  Lordship, — the  tide  which  it  had  hitherto 
borne  under  the  successors  of  Henry  11., — Ireland  was  [restored]  to 
the  higher  rank  of  a  kingdom  ;  -  the  native  chiefs  came  in  and  sub- 
milted  ;  peerages  were  sought  and  obtained,  not  only  by  the  Anglo- 
Irish,  but  by  some  of  the  most  powerful  of  the  old  Irish  families  :'  and 
although  still  far  from  secure,  the   English  government  in  Ireland 
assumed  during  the  last  years  of  Henr>'  VI 11.  a  much  more  settled 
aspect  than  it  had  borne  for  very  many  years  previously. 
EDWARD     The  Ecclesiastical  changes  under  Edward  VI.  and  Mary,  as  well 
,5j*i'^*'~"   as  those  effected  by  Henry  VIII.,  will  be  treated  of  in  the  succeeding 
^  -I'^'g      chapter  on  the  *  Reformation  in  England.'     In  their  Civil  aspect  the 
Chancier' of  reigns  of  Edward  VI.  and  Mary  were  scarcely,  if  at  all,  less  despotic, 
ffovonnent.  ^han  that  of  their  father,  although  we  shall  see  some  signs  that  the 
House  of  Commons  was  beginning  to  recover  a  little  of  its  ancient 
independence.     The  youth  of  Edward  VI.  precluded  him  from  exer- 
cising any  but  a  very  slight  influence  upon  affairs,  the  Royal  power 
being  practically  vested  first  in  the  Protector  Somerset  and  afterwards 
in  John  Dudley,  Duke  of  Northumberland. 
New  One  of  the  first  acts  of  the  young  King's  advisers  was  to  endeavour 

abolished'  to  propitiate  the  nation  by  abrogating  some  of  the  sanguinary  and 
unconstitutional  laws  of  Henry  VIII.  By  a  statute  of  Edward's  first 
Parliament  all  new  treasons  and  felonies  created  during  the  last  reign 
were  abolished  ;  and  the  Act  of  Edward  III.  again  became  the  stan- 

^  Const  Hist.  ill.  362. 

'  Henry  assumed  the  style  of  King  of  Ireland.  January  33,  1542,  under  an  Irish 
Statute,  33  Hen.  VIII.  c.  i.  The  change  was  confirmed  in  1544  by  an  English 
Act  of  Parliament,  35  Hen.  VIII.  c.  3. 

'  William  Bermingham  was  created  Lord  Carbery  in  1^41 :  Con  O'Neill  and  his 
son  Matthew,  respectively  Earl  of  Tyrone  and  Lord  Dungannon,  in  1542  ;  Morogh 
O'Brien  was  made  Earl  of  Thomond,  Ulick  de  Burgh,  Earl  of  Clanricarde,  and 
Donough  O'Brien,  Lord  Ibracken,  in  1543. 
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dard  of  high  treason,  except  that  to  affirm  in  words  or  writing  that  the 
King  was  not,  or  that  the  Pope  was,  head  of  the  Church,  still  remained 
a  treasonable  offence.^ 

In  1552,  however,  after  the  fall  of  Somerset,  many  of  the  treasons  f^\^3S" 
created  under   Henry  VIII.,  and    abolished  by  this  statute,  were  «S5«. 
re-enacted,  together  with  some  new  ones.-    But  in  this  Parliament  the  Two 
Commons  exhibited  an  unwonted  independence,  and  zeal  for  liberty  rcquirad  in 
and  justice.    They  threw  out  the  bill  as  originally  framed  by  the  ^^^ 
Ministers,  and  substituted  one  of  a  much  more  moderate  nature,  in 
which  was  embodied  what  has  been  justly  described  as  *  one  of  the 
most  important  constitutional   provisions  which  the  annals  of  the 
Tudor  family  afford."    The  constant  complaint  of  persons  accused  of 
treason,  that  they  could  not  establish  their  innocence  because  never 
confronted  with  their  accusers,  had  brought  home  to  the  public  mind 
the  iniquity  of  the  usual  method  of  procedure.     It  was  now  enacted 
that  no  person  should  in  future  be  indicted  or  attainted  for  any  manner 
of  treason  except   on   the   testimony  of  /zco  la-jjful  ^u/iffresses^  who 
should  be  brought  face  to  face  with  the  accused  at  the  time  of  bis 
trial,  unless  he  should  willingly  confess  the  charges.     Although  shame- 
lessly evaded,  or  utterly  disregarded,  in  the  State-trials  under  Eliza- 
beth and  James  I.,  this  salutary  statute  was  ultimately  recognised, 
when  all  ranks  and  parties  had  learnt  moderation  in  the  school  of 
adversity,  as  the  foundation  of  a  rule  of  procedure  which  has  af- 
forded to  the  subject  'a  mighty  safeguard  against  oppressive  prose- 
cutions.' * 

*  I  Edw.  VI.  c.  12. 

*  5  &  6  Edw.  VI.  c.  11. 

'  Hallam.  Const.  Hist.  i.  40. 

*  Foster,  Crown  Law,  2qS. 

Law  of  Treason.— The  Law  of  Treason,  with  all  its  subtle  distinctions  and 
cruel  constructions,  is  so  inter>voven  with  the  thread  of  Englisli  Constitutional 
History,  that  some  notice  of  it  is  absolutely  necessary.  In  the  following  brief 
sketch  every  important  feature  has  been  touched  upon.  The  crime  of  High  Trensonbt 
Treason  as  it  existed  at  Common  Law  prior  to  the  statute  of  Edward  III.  was  tj**Common 
vague  and  indefinite.  The  fundamental  principle  upon  which  the  law  of  treason 
was  based,  was  the  allegiance,  either  natural  or  local,  due  from  every  man  who 
lives  under  the  King's  protection.  Every  subject  from  the  age  of  fourteen,  was 
bound  to  take  the  oath  of  allegiance  if  called  upon  to  do  so  (Dritton,  lib.  i.  c.  13) : 
but  allegiance  was  equally  due  whether  the  oath  had  been  taken  or  not.  Tlie 
smallest  breach  of  allegiance  was  punished  as  treason  ;  but  the  ruling  of  the  Judges 
as  to  what  constituted  a  breach  was  at  once  arbitrary  and  unlimited,  varying  in 
different  reigns  according  as  the  power  of  the  King  or  of  the  barons  happened  to 
be  in  the  ascendant.  In  the  reign  of  Edward  I. ,  appealing  to  the  French  cotirts, 
in  opposition  to  the  King's,  was  adjudged  high  treason  in  the  case  of  Nicholas 
Segrave.  Under  Edward  II.,  the  bpencers  were  accused  of  ' accroaching'  or 
exercising '  royal  power,'  by  keeping  the  administration  in  their  own  hands,  though 
without  violence  to  the  sovereign.  A  similar  charge  was  brought  against  Roger 
Mortimer  in  Edward  III.'s  reign.     Killing  the  King's  uncle,  father,  brother,  or 

Y  2 
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JJjP«^  ^         The  same  Act  of  Edward's  first  Parliament  which  repealed  the  new- 
giving  the     made  treasons  of  Henry  VIII.,  repealed  also  the  statute  which  had 

even  a  messenger,  was  held  to  be  treason,  and  a  knight  was  indicted  for  the  treason 
of  *  accraiching  ro>'al  power  *  by  assaulting  one  of  the  King's  subjects  on  the 
highway,  and  forcibly  detaining  him  till  he  paid  ^90.  At  length,  after  frequent 
conipl.iints  and  petitions  from  the  Commons  against  the  arbitnuv  decisions  of  the 
Trttuomhf  Courts,  the  popular  statute  of  25  Edward  III.  &t.  5.  c.  2.  was  passed,  strictly 
ttai.  as  defining  the  limits  of  treason  {supra,  p.  230.  rtoU  2).     Seven  heads  of  treason  were 

/':Jw,  ///.      declared  by  this  statute,  which  also  provided  that  no  other  cases  should  be  adjudged 
>J5*>  by  the  Judges  to  be  treason  until  the  King  and  his  Parliament  should  declare 

whether  ihry  ought  to  be  so  judged.  Ttic  treasons  enumerated  in  the  Sutute  of 
Kihvard  are  :  (i)  '  When  a  man  doth  compass  or  imagine  the  death  of  our  lord  the 
King,  or  of  our  lady  the  Queen,  or  of  iheir  eldest  son  and  heir  ;  or  (2)  if  a  man  do 
violate  the  King's  companion,  or  the  King's  eldest  daughter  unmarried,  or  the  wife 
of  ihc  Kini;'s  eldest  son  and  heir  :  or  (3)  if  a  man  do  levy  war  against  our  lord  the 
King  in  his  realm  ;  or  (4)  be  adhercni  10  the  King's  enemies  {^ttlien  encmits, 
Mii)jects  of  a  hostile  foreign  power]  in  the  realm,  giving  them  aid  and  comfort  in  the 
realm  or  elseuherc,  *ii//i7  in  any  such  casej  thertof  bi  prinreably  attaittied  of  oten 
detd  by  ptofU  0/ their  conJifi>>n  J'.:r ^ents  jV  iour  t\^ndition — the  judiiium  partum 
of  M.i'^'ni  (-'li.irta'.  (5)  And  \i  \  in.m  counterfeit  the  Kings  ^^rcai  or  privy  seal,  or 
Ins  nionev  ;  lOi  and  if  a  man  hrin«j  fal-e  njoncy  inio  this  realm,  counterleit  to  the 
money  of  llnijlanii,  knowing  the  money  to  l)e  false,  to  merchandize  or  make 
payment,  in  deceit  of  the  King  and  his  people:  (-»  and  if  a  man  slay  the  chancellor, 
lr**as«rcr,  or  the  Kinq's  justices  of  the  one  bench  or  the  other,  justices  in  eyre,  or 
justices  of  assize,  and  all  other  justices  assigned  to  hear  and  determine,  being  in 
their  places,  doing  their  ofticcs.' 

The  offence  of  counterfeiting  the  King's  seals  or  his  coins  ought  always  to  ha\'e 
been  regarded  as  a  branch  of  the  crimen  falsi,  or  forgery,  rather  than  a'  species  of 
the  crimen  Uie^ae  m.ijestatis,  or  treason  :  and  by  the  recent  statutes.  24  &  25  Vict 
cc.  93,  99,  it  is  now  punishable  as  felony  only.  Of  the  other  species  of  treason 
enumerated  ii  is  unnecessary  here  to  notice  more  than  two,  the  xst  and  3rd. 
(x.^Compass-  (i)  Compassing  or  imagining  the  death  of  the  Kinf.  A  king,  within  the  meaning 
i  $^  the  of  the  Act,  must  be  in  actual  possession  ot  the  crown.     Only  a  king  defarto  is  the 

^''".5^'  object  of  treason  ;  a  king  de  Jure,  who  merely  has  a  title  or  claim  to  the  crown 

death,  without  possession,  has  no  right  to  allegiance.     Accordingly  the  Act  2  Hen.  VII. 

c.  I.  which  is  declaratory  of  the  Common  Law,  declares  that  no  person  shall  be 
convicted  or  attainted  of  treason  for  serving  and  paying  allegiance  to  a  king  dt 
facto.     The  words  compass  and  imagine  are  synonymous,  and  denote  the  purpose 
or  design  of  the  mind  or  will,  even  though  the  purpose  or  design  take  not  effect ; 
but  the  statute  especially  requires  that  the  traitorous  imagination  be  manifested  by 
some  overt  or  open  act.     Still,  it  is  the  mental  act,  which,  under  this  head  of  the 
Overt  acts     Statute,  constitutes  the  crime  of  treason ;  and  therefore  in  the  trial  of  the  Regicidn, 
a/rompass'    in  1660.  it  was  held  that  not  the  decapitation  of  Charles  I.  but  the  'compassing' 
i»r'  his  death  constituted  the  treason,  and  that  the  killing  was  only  an  overt  act  proving 

the  compassing.  Meeting  and  consulting  haw  to  kill  the  King,  although  no  scheme 
be  finally  adopted,  is  an  overt  act.  and  every  person  who  assents  to  overtures  for 
thai  purpose,  or  who  encourages  others,  by  advice,  persuasion,  or  command,  to 
commit  the  fact,  shares  in  the  guilt  Sir  Everard  Digby  was  convicted,  in  Tanuar}', 
1606,  of  high  treason  for  being  privy  to  and  not  revealing  the  Gunpowder  Plot, 
although  it  was  not  proved  that  he  either  said  or  did  anything  at  the  consultation. 
Not  merely  personal  plots  of  assassination,  but  all  wilful  and  deliberate  attempts 
which  may  immediately,  or  consequentially,  endanger  the  life  of  the  Sovereign, 
have  been  held  within  the  scope  of  the  statute.  Thus  a  conspiracy  to  depose  or 
imprison  the  King  has  been  constructively  determined  to  be  an  overt  act  of  com- 
passing his  death  ;  'for  e.\perience  has  shewn,'  observes  Sir  Michael  Fester  (p.  196) 
•  that  between  the  prisons  and  the  graves  of  princes  the  distance  is  very  small.' 
Other  offences  still  less  personal,  but  having  a  remote  tendency  towards  the  same 
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nven  to  that  monarch's  Proclamations  the  force  of  law.    But  this  Ki<>s'>.l'ro- 

clamations 

made  little  practical  change  with  regard  to  Royal  Proclamations,  che  force  of 

law. 

end.  have  been  held  to  be  overt  acts  under  this  head  of  treason.     Entering  into  Carrtsptut' 
measures  in  concert  with  foreign  powers  to  invade  the  kingdom,  would  seem  more  itg^witk 
properly  to  fall  under  the  head  of  levying  \»*ar  or  of  adhering  to  the  King's  enemies.  /:"^''^***J^  '* 
But  unless  the  powers  incited  be  actually  at  war  it  will  not  l;ill  within  any  branch  of  JyI'IJJJ,,, 
the  statute,  except  comfxissing  the  King's  death.     And  even  when  tlic  overt  act       ^ 
would  liave  property  fallen  w.tiiin  the  clause  of  adhering,  it  ha<  l)ovn  held  an  overt 
act  of  compassing,  as  in  the  case  of  Patrick  Harding,  who  raised  nnd  sent  men  t  > 
France,  then  at  open  war  witli  us,  for  the  purpose  of  restoring  James  II. 

The  Duke  of  Norfolk  was  convicted  in  1572,  contrary  to  all  law  and  justice,  of  a  Simintd 
treason  resting  on  presumptions  and  inferences  only.   The  oven  .net  was  his  intended  conttmc- 
marriage  with  .Mary  Queen  of  Scots,  and  his  correspondence  with  the  Duke  of  .\lv.\  t'onso/tke 
to  raise  an  army  to  invade  the  kingdom.     It  was  argued  that  as  Mary  had  formerly  •^•"••*"* 
laid  ckiim  to  the  crown,  whoever  married  her  would  support  her  title,  and  conse- 
quently endeavour   to  depose  Queen   Mlizal)eth.     The  letters    to    Alva  had    no 
signatures,  and  were  only  proved  to  \vi  the  Duke's  by  re:\riing  the  confession  of  an 
agent,  who  vouched  for  their  authenticity.    A  distinct  act  of  treason,  sucli  as  levjing  ^'Tr'V 
war,  has  been  decided  to  be  an  overt  act  of  compassinar.     The  jt.itute  29  Hen.  \'I.  "'*"'• 
c  r.  which  attainted  Jack  Cade  of  rcbfUion.  declared  ihnt  gathcrini,'  men  loijeil'.er 
and  exciting  them  to  rise  against  the  King  was  an  overt  act  of  Imnijininir  i.ia  cloaih. 
Mere  loo»e  words  spoken,  not  relating  to  any  treasonaMc  piir;  o>e  in  ns;iiaiion.  are  UWJs^ 
not  an  overt  act  ;  but  words  may  I'x/^und  an  overt  act,  in  iis-if  inc^tjfcretit,  nnd 
words  of  advice  and  persuasion  in  conicmplaiion  or  prosecution  of  a  tratorous 
design,  actually  on  foot,  may  be  overt  acts.     Words  u'ritUn  and  f'uHisheii,  eitlier  n'ritfrn  ami 
in  letters  or  books,  where  the  matter  contained  im/^orts  a  commissi rn;,  have  Lccn  p**bltskcd: 
held  ov-ert  acts.     It  was  held  so  in  7W«'j  case  (15  Car.  II.),  for  publishing  ".A.  {Ttiyns 
Treatise  of  the  Execution  of  Justice,"  asserting  that  the  suprcnic  magistrate  was  caM.\ 
accountable  to  the  people,  and  that  they  might  take  up  amis  to  put  the  King  to 
death  :  and  in  Williams sca^^^  (i7jac.  I.),  for  enclosing  and  sending  in  a  box  to  VyHliAms's 
James  1.  a  book  declaring  that  the  King  would  die  in  tiie  year  1621.  and  that  the  ^^'''J 
kingdom  would  be  destroyed.     Under  the  Stuarts,  even  un'publisked  writings  were  unpublished. 
made  use  of  to  convict  the;r  authors  of  treason,  as  in  Ptacham's  case  ( 1615),  in  whose  yPeaehams 
study  was  found  a  manuscript  sermon  which  had  never  been  preached  or  published  ;  ctue.\ 
and  in  that  of  Algernon  Sidney,  at  whose  trial  (in  1683)  for  participating  in  the  Rye 
House  Plot,  the  want  of  a  second  witness  was  supplied  by  the  production  of  a 
discourse  found  in  his  closet,  and  evidently  written  many  yc;irs  before,  in  which  it 
was  maintained  that  kings  were  accountable  to  the  |  cople  for  their  conduct. 

(3)  The  tliird  species  of  treason  enumerated  in  the  Statute  of  Ed\iard  III.  is  that  (ii.)  Levyin:: 
of  levying  war,  which  lies  not  in  the  intention  or  purpose,  but  in  the  act  itself.  ifara^iMst 
Thi  Icvifing  must  be  against  the  King,  which  is  cither  direct,  against  his  person,  or  ''**'  '^"'^' 
oonstractive,  against  his  government.     Enlisting  and  marching  have  been  held 
sufficient  acts  without  coming  to  a  battle  or  action.   Attacking  the  King's  forces  in  j^cts  of 
opposition  to  his  authority,  upon  a  march  or  in  quarters,  and  holding  a  castle  or  itvyln^. 
fort  against  the  King  or  his  threes,  if  actual  force  be  used  in  order  to  keep 
possession,  have  been  held  a  sufficient  levying  of  war.     The  true  criterion  as  to 
what  unlawful  assemblies  amount  to  a  levying  of  war,  is  Quo  animo  did  the  parties 
assemble?  and  in  order  to  constitute  the  offence,  the  object  of  the  assembly  must 
be  to  effect  by  force  something  of  a  public  and  general  concern.    For  if  the  assembly 
be  upon  account  of  some  private  qtiarrel,  or  to  take  revenge  on  particular  persons, 
the  statute  of  Edward  itself  has  specially  declared  that  it  is  no  treason.     '  If  any 
man.'  says  the  statute,  'ride  armed,  open  or  secretly,  with  men  of  arms,  against 
any  other  to  slay  or  to  rob  him.  or  to  take  and  keep  him  till  he  make  fine  for  his 
deliverance,  it  is  not  the  mind  of  the  King  or  his  council  that  in  such  case  it  shall 
be  judged  treason  ;  but  it  shall  be  judged  felony  or  trespass  according  to  the  law  of 
the  land  o/old  time  used,  and  according  as  the  case  requireth.'  In  accordance  with 
this  principle,  and  writhin  the  reason  and  equity  of  the  statute,  while  on  the  one 
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Bttc  illegal     Several  were  issued  during  Edward's  reign,  enforced  by  penalty   of 

tioot  uill        .       .  ... 

hand,  popular  nsinffs  to  inatniain  a  prtvatt  daim    or   to   destroy  partUmiar 

enclosures,  or  to  break  prisons  in  order  to  release /a/fiV^/ar  persons,  and  risings  of 
men  of  a  particular  class  against  others  of  the  same  class,  —as  of  the  weavers  in 
and  about  London,  who  rose  to  destroy  all  engine-looms  because  those  machines 
enabled  tliose  of  the  trade  who  made  use  of  them  to  undersell  those  who  had  them 
not— lui«'e  been  held  not  to  amount  to  levying  war  within  the  suitute  :  on  the  other 
hand,  with  equal  reason,  every  insurrection  which  in  judgment  of  law  is  intended 
acainst  tlie  person  of  the  King,  either  to  dethrone  or  imprison  him.  or  to  oblige 
him  10  alter  h's  measures  of  government,  or  to  remove  evil  counsellors.— although 
not  conducted  with  military  array— has  been  held  to  he  a  levying  of  war  within  the 
statute.     Another  class  of  popular  risings,  not  Icvrlled  al  the  person  of  the  King, 
but  "ni;ainst  his  Royal  Majesty,"  that  is.  against  the  established  law  and  govern- 
ment, have  been  brought  within  the  clause  of  the  statute  against   *  levying  war 
against   the  Kine,'   by  constructions    scircely  less    strained    than    those   upon 
compnssin:;  his  death.     .Actini;  u|)on  the  logical  distinction  between  general  and 
p.irticular  puri)osfS,  but  rognrdlcs-*  of  the  fact  that  in  the  majority  of  cases  there  was 
an  rntirc  ab>cncc  of  any  intention  either  to  depose  the  Sovereign  or  to  generally 
sutn'trt  his  tjovcrnnicnl.  the  courts  held  iritling  insurrections  for  the  purpose  of 
d'-strovinij  ..•./  hrolheU.  orof  ihrowinj;  down  1/// enclosures  or  •:// dissenting  meeiinij 
ho'iici  .c.i-'nt"  D'.m.ine  r.rtd  Ptsr/rr.se.  ar:s:n:;  r>ut  ol  Snclii.nereHs   trial.  St.  Tr. 
VI. i.  2x3.  2071.  or  to  e:il;ance  ilje  prcc  uf  j.'i  l.iboii.''.  or  to  op-.-n  <;//  pn^ons.  or  to 
cxp-jl  .:/.'  fure:i;r.crs,  or  to  rciire>s  real  or  im.ig:nar>'  ftt:ti^n::i  jjrie\*ances  in  which 
tl;e  insurgents  h.id  no  special  interest, — to  be  constructive  '  levyings  *  within  the 
statu  :e. 
C»nsf>irttcUs      It  is  lo  be  noted  that  the  Statute  of  Edward  III.  entirely  omitted  in  its  enumera- 
/«  iet'y  Tvir.  tion  of  the  modes  whereby  ireaion  could  be  committed,  to  include  the  act  of 
conspirini;  or  consulting  to  lew  war.     But  by  a  strained  construction  it  gradually 
became  tJic  established  doctrine  that  a  conspiracy  to  levy  war  against  the  King's 
person,  though  not  in  itself  a  distinct  treason,  might  be  received  in  evidence  as  an 
overt  act  of  compassing  his  death.     Notwithstanding  this  construction,  however,  it 
was  thought  necessary  under  Elizabeth,  Charles  II.,  and  George  III.,  to  pass 
temporary  acts  rendering  a  conspiracy  to  levy  war  treasonable  (13  Eliz.  c.  i  :  13 
Car.   II.  C   I  ;   36  Geo.  III.  c.  7).     The  disposition   to  extend  a  constructive 
interpretation  to  the  Statute  of  Edward  III.  continued  to  increase  down  to  the  end 
of  Geo.  lll.'s  reign,  during  which  it  was  carried  to  a  great  length,  especiallv  by 
36  Cra.  III.   Chief  Justice  Eyre  in  the  tnals  of  1794.     Finally  by  the  57  Geo.  III.  c  6.  making 
r  '*  /// ^^    perpetual  the  temporary  Act,  36  Geo.  III.  c.  7  (the  main  object  of  which  seems  to 
ci,  nmyQ  been  lo  turn  into  substantive  treasons  certain  things  which  had  been  judicially 

construed  to  be  treasonable:)  it  is  enacted  :  (x)  that  if  any  person  shall,  within  the 
realm  or  without,  compass,  imagine,  invent,  devise  or  intend  death,  destruction,  or 
any  bodily  harm  tending  to  death  or  destruction,  maiming  or  wounding,  imprison- 
ment or  restraint  of  the  person  of  the  King,  his  heirs  and  successors ;  and  shall 
express,  utter,  or  declare  such  intention  by  publishing  any  printing  or  writing,  or 
by  any  overt  act  or  deed ;  being  legally  convicted  thereof  upon  the  oaths  of  two 
lawful  and  credible  witnesses. — he  shall  be  adjudged  a  traitor  and  suffer  as  in  cases 
of  high  treason.     (2)  It  was  also  declared  by  the  same  Act  that  it  should  be  treason 
to  compass,  imagine  or  intend  (such  intention  being  expressed  by  print,  writing  or 
overt  act)  to  deprive  or  depose  the  King  or  his  successors  from  the  style,  honour,  or 
kingly  name  of  the  imperial  crown,  or  to  levy  war  within  the  realm,  in  order  by 
force  to  compel  the  sovereign  to  change  his  measures  or  counsels,  or  to  overcome 
either  House  of  Parliament,  or  to  stir  any  foreigner  with  force  to  invade  this  realm, 
or  any  of  the  King's  dominions.     Neither  under  this  Act,  nor,  as  we  have  seen, 
under  any  of  the  judicial  constructions,  was  the  speakinj^  of  words,  not  written  or 
published,  held  to  amount  to  an  overt  act  of  treason,  unless  the  words  were  direct 
counsellings  or  persuasions  in  prosecution  of  a  traitorous  design  actually  mi  foot 
TreatoH'       Thus  the  law  continued  down  to  the  year  1848.  when  the  xx  &  la  Vict,  c  la,  'An 
Ftlony  Act\  ^^^  f^^  ||,g  better  security  of  the  Crown  and  Government  of  the  United  Kingdom/ 
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6ne  and  imprisonment ;  and  by  one  issued  in  1549,  all  Justices  of  the  omcioucdto 

was  passed.     By  this  Act.  commonly  called  the  *  Treason- Felony  Act,'  the  latter  n  ^i« 
part  of  the  statute  57  Geo.  III.,  not  relating  to  the  King's  person,  was  replied.  VicU  c  i«. 
and  the  oflences  therein  enumerated  were  made  felonies,  but  with  the  addition  of 
the  words  *  open  and  advised  speaking  *  to  the  other  modes  of  expressing  the 
compassing. 

In  addition  to  the  species  of  treason  already  enumerated,  the  three  following  have  Treawns 
been  created  by  statutes  still  in  force:    (1)  By  i  Anne.  st.   a.  c.   17.  s.  3.  the  crtnttdhy 
endcavounng  to  deprive  or  hinder  any  petson  being  the  next  in  succe:»sion,  1  Awu^  *t, 
according  to  the  limitations  of  the  Act  oi  Stittlemeiit.   from  succeeding  to  the  >f  ^*  >7 : 
Crown,   and  maliciously   and  directly  attempting  the  same  by  any  ovt*rt  act. 
(a)  By  6  Anne,  c.  7,  the  maliciously,  advisedly  and  directly,  by  writins;  or  printing.  6AHiUf  c.  7 ; 
maintaining  and  attimting  that  any  other  person  hath  any  right  or  liilc  to  the  crown 
of  this  rc.ilni.  otherwise  than  accordinj;  to  the  Act  of  Scilleineni,  or  that  the  kings 
of  this  realm,  with  the  authority  of  Parliament,  are  not  able  to  make  kuvs  and 
statutes,  to  bind  the  Crown  and  the  descent  thereof  {supra,  p.  183).     (3)   IW  3  ^  4  3  **  ^  ^'*'' 
Vici.  c.  52,  s.  4  (having  rcfomnce  to  the  coniingcncy  that  any  issue  of  ihc'tjucen  ^*  S*- 
should  happen  to  :tsc(*nd  the  throne  under  the  age  of  18),  it  was  enacted  that  any 
person  aiding  or  abetting  in  bringing  al)oui  a  marriage  to.  as  well  :is  anv  person  so 
marryinjj,  such  issue  under  the  a;;e  of  18.  without  the  consent  in  writing  of  the 
Kcgoni,  and  ihc  ;isienl  oi  ho\\\  Houses  of  P.irlianieni  previously  obtained,  bliould 
be  guilty  of  treason. 

At  common  law.  one  poiitivc  witness  was  sufficient  in  the  case  of  treason  .is  in  Evidenct, 
every  other  capital  case.  But  by  the  s.iluury  Act,  5  «ic  6  Kdw.  VI.  c.  xi,  to  which  statute  ^f 
reference  has  been  made  in  the  text,  it  was.enacted '  that  no  person  shall  be  indicted,  *£d».  VI. 
arraigned,  condemned,  convicted,  or  attainted,  for  any  treasons  that  now  be,  or 
hereafter  shall  be,  which  shall  herea'ter  be  perpetrated,  committed  or  done,  unless 
the  same  offender  or  offenders  be  thereof  accused  by  txisj  lawful  accusers:  which 
said  accusers,  at  the  time  of  the  arraignment  of  the  pany  accused,  //  they  be  then 
living,  shall  be  brought  in  person  before  the  party  so  accused,  and  avow  and  maintain 
that  that  they  have  to  say  a^^ainst  the  said  party,  to  proxte  him  guilty  of  the  treason 
or  offences  contained  in  the  bill  of  indictment  laid  against  the  party  arraigned.' 
Yet  for  a  century  after  the  {xusing  of  this  Act,  little  if  any  regard  was  paid  to  it  in 
crown  prosecutions,  or  indeed  to  the  c  mmon  well-known  rules  of  legal  evidence. 
It  was  even  contended  that  a  statute  of  i  &  2  Phil.  &  Mary,  c.  10  (which,  as  Sir 
Michael  Foster  has  shown,  was  really  meant  to  restore  to  the  accused  '  the  benefit 
of  a  trial  by  jury  of  the  proper  county,  with  all  the  advantages  of  defence  peculiar 
to  that  method  of  trial,  where  former  statutes  had  deprived  him  of  it  *),  had  repealed 
the  statute  of  Edward  VI.  by  enacting  that  '  all  trials  for  any  treason  shall  be 
according  to  the  due  order  and  course  of  the  common  law  and  not  otherwise.'  At 
the  trial  of  the  Regicides,  however,  in  1600,  and  upon  Lord  Stafford's  trial,  in  z68o, 
it  was  treated  as  a  point  beyond  all  doubt  that  the  law  required  two  witne.sses  ;  and 
from  the  date  of  the  Restoration  the  wholesale  distinction  (subsequently  established 
by  the  Statute  of  William  III.)  appears  to  have  been  taken,  that  although  the  two 
witnesses  may  depose  to  different  overt  acts,  the  acts  must  relate  to  the  same  species 
of  treason  ;  so  that  one  witness  to  an  alleged  act  of  compassing  the  King's  death 
cannot  be  conjoined  with  another  deposing  to  an  act  01  levying  war,  in  order  to 
make  up  the  required  number.  In  1691,  a  Bill  for  the  regulation  of  trials  upon 
charges  of  high  treason  passed  the  Commons ;  but  in  consequence  of  the  opposition 
of  the  Court,  and  a  dispute  between  the  two  Houses,  it  fell  to  the  ground.  Though 
more  than  once  revived,  the  obstinacy  of  the  Commons  in  resisting  a  ver>'  just  and 
reusonable  amendment  of  the  Lords  as  to  the  trial  of  Peers  in  the  court  of  the  High  "fj^'/*''  ^ 
Steward,  delayed  the  passing  of  the  measure  until  1695,  when  it  became  law  as  the   zf  * 

Act  7  Will.  III.  c.  3.     It  provides  that  prisoners  indicted  for  high  treason  shall  '^^' 
have  a  copy  of  the  indictment  delivered  to  them  five  days  at  least  before  the  trial, 
and  a  copy  of  the  panel  of  the  jurors  two  days  before  the  trial ;  that  they  shall  be 
allowed  the  assistance  of  counsel  throughout  the  trial,  and  be  entitled  to  process  of 
the  court  to  compel  the  attendance  of  their  witnesses,  who  must  be  examined  on 
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Peace  were  commanded  to  arrest  '  sowers  and  tellers  abroad  of  forced 
talcs  and  lies,'  and  to  commit  them  to  the  galleys,  there  to  row  in 

oath.     It  refno\'es  any  doubts  as  to  the  sutute  of  Edw.  VI.  by  requiring  the  oaths 
of  two  Liwful  witnesses,  either  both  to  the  snmc  overt  act.  or  one  of  them  to  one. 
and  the  otlter  to  another  overt  act  of  the  same  tre:\son ;  unless  the  prisoner  shall 
willini^ly,  without  violence,  in  open  coun.  confess  the  c!targc.    It  limits  prosecutions 
for  treason  to  the  term  of  three  years  from  the  comini<»sion  of  the  orTcnce.  except 
in  the  case  of  attempted  assassination  of  the  King.     The  contested  provision  as  to 
the  trial  of  1'im.ts  (intended  to  remedy  a  serious  defect  in  the  constitution  of  the 
court  of  the  Hit^h  Steward,  in  which  the  Pcers<triers  were  a  select  number  returned 
at  the  nomination  of  the  High  Steward)  was  included  in  the  .\ct.  which  provided 
that  all  Peers  having  a  right  to  sit  and  vote  in  Parliament  shall  be  summoned  on  the 
trial  of  any  Peer  for  treason,  and  that  every  Peer  so  summoned  and  appearing  shall 
Statute  0/     vote  in  the  trial.     By  .a  later  statute.  7  Anne.  c.  21,  the  time  for  delivering  a  copy  of 
'7j^*""»       the  indictment  to  the  prisoner  was  extended  to  ten  days,  and  it  was  directed  that  a 
'''*^  list  of  the  witnesses  intended  to  be  brou.;ht  for  provinj;  the  indictment,  and  of  the 

jury,  with  their  profes  ions  and  places  of  al>ode,  should  be  delivered  to  the  prisoner 
at  the  same  lime  with  the  copy  of  the  indictment.     But  the  o|)er.ation  of  this  dau«e 
w.is  suspendctl  until  after  the  fle.xlh  of  the   Pretender.     [Cf.   L.  O.  Pike,  Const. 
Hi-^t.  of  Hou^-r  of  Lr»r1>i.  i^p.  223.  22|. — Ki).] 
Tht  Riot  In  recent  tinv-i  liie  icnfloncv  of  the  !i'*;ivl.iture  ini.  l)een  to  restrict  rather  than  to 

Act^  I  utiuf.  enl.ir^'*  ilv,*  cntne  of  ir-MSon.  Sin  :e  the  pissin<j  of  the  "  Riot  .\ct,'  i  Geo.  I.  St.  2. 
c.  5  I'le  (jjvornni»nl  has  poss«»ssevl  a  ^reai  accession  of  streiiijih  in  dealing  with  all 
tUMi  iliuo'.is  risings  aiicndiMl  with  violence,  and  can  more  advantageously  treat  the 
offence  as  felony  under  that  .-Xcl  than  as  treason.  .A  large  number  of  offences 
formerly  punisli.ible  as  treason  have  been  removed  into  the  class  of  ' treason-felon v' 
by  the  .\ct  11  ^:  12  Vict.  c.  12.  to  which  reference  has  already  Ixien  m.ade.  6y 
56*6  /7c/.  another  -Act  of  the  present  reign,  5  &  6  VicL  c.  51,  the  offence  of  any  p2rson 
c.  51.  discharging,  pointing,  aiming,  or  presenting,  at  the  person  of  the  Queen,  any  gun 

or  other  arms  (whether  containing  explosive  materials  or  not) ;  or  striking  at  or 
attempting  to  throw  anything  upon  her  person ;  or  producing  any  firearms  or  other 
arms,  or  any  explosive  or  dangerous  matter  near  her  Majesty's  person; — with  intent 
to  injure  or  alarm  her,  is  declared  to  be  a  high  misdemeanour  and  punishable  by 
penal  servitude  for  seven,  or  not  less  than  three,  years  ;  or  by  imprisonment  for  not 
more  than  three  years,  and  (if  the  court  shall  so  direct)  by  a  whipping  not  more 
than  thrice  during  that  period.  A  conviction  under  this  statute  may  be  supported 
by  the  like  evidence  as  if  the  prisoner  stood  charged  with  murder,  so  that  the  rule 
rec|uiring  two  witnesses  is  in  this  case  dispensed  with.  By  the  33  &  34  V'.ct.  c.  23. 
forfeiture  and  attainder  for  treason  or  felony  have  been  abolished.  On  the  subject 
of  this  note  see  Sir  Michael  Foster.  Crown  Law;  Hale,  Pleas  of  the  Crown ;  Kdyng, 
Crown  C;ises  (3rd  ed.)  ;  Hawkins,  Pleas  of  the  Crown. 

As  regards  the  British  Colonies,  the  law  in  the  main  agrees  with  that  of  the 
mother  country ;  but  it  is  quite  competent  for  a  colony  to  deal  with  treason  by 
its  own  legislation,  which  need  not  necessarily  be  in  agreement  with  English  law. 
The  Indian  Penal  Code  makes  it  punishable  with  transportation  for  life  to  wage 
war  against  the  Government  of  any  Asiatic  Power  in  alliance  or  at  peace  with  the 
Queen,  or  to  attempt  to  excite  feelings  of  disaffection  to  the  Government 

A  striking  feature  of  Colonial  legislation  on  this  subject  is  the  great  number 
of  Acts  of  indemnity  passed  after  different  rebellions.  Instances  of  such  acts 
occur  in  the  legislation  of  Canada,  New  Zealand.  St.  Vincent  and  Jamaica. 
The  most  important  in  the  history  of  law  is  the  Jamaica  Act  (1866),  which  in- 
demnified  Governor  Eyre  for  any  acts  done  during  the  suppression  of  the  rising  in 
1865.  It  was  held  by  the  Exchequer  Chamber,  in  1870,  that  this  Act  protected 
Mr.  Eyre  from  being  successfully  sued  in  England,  on  a  cause  of  action  arising  out 
of  his  acts  during  the  outbreak.  {Phillips  v.  Eyre,  6  Q.  B.  i),  vide  Encyd.  Brit. 
(9th  ed.,  vol.  23),  sub  "Treason,"  and  references  cited,  viz.  Hallam,  Const.  Hist, 
iii.  p.  203  ;  Stubbs,  Const.  Hist.  iii.  p.  513 ;  Stephen,  Hist.  Crim.  Law,  iL  c  23 ; 
Willis  Bund.  Selection  of  Cases  from  State  Trials. 


XJ  Hen,  VII.,  Hen.  VIII,  Edw.  VI.,  Mary.  329 

chains  as  slaves  during  the  King's  pleasure.'  The  same  practice  was 
continued  under  Mary,  who  in  the  last  year  of  her  reign  went  so  far  as 
to  issue  a  Proclamation,  which,  after  denouncing  the  importation  of 
books  filled  with  heresy  and  treason  from  beyond  sea,  declared  that 
whosoever  should  be  found  to  have  such  books  in  his  possession 
should  be  reputed  and  taken  for  a  rebel,  and  executed  according  to 
martial  law.* 

The  year  1 549  was  remarkable  for  the  tumults  and  insurrections  of  insurree- 
the  common  people  which  arose  in  many  counties.     In  Cornwall  and  '*"**'"  '^* 
Devonshire  under  Humphrey  Arundel,  and  in  Norfolk  under  Ket,  the 
risings   assumed   formidable   dimensions,  and  were  suppressed  with 
some  difficulty.    They  arose  partly  from  opposition  to  the  Reformed  '^**'  origin, 
doctrines,  but  mainly  from  discontent  at  the  proceedings  of  the  land- 
owners, who,  regardless  of  the  ancient  commonable  rights  of  their 
tenants,  made  large  enclosures  of  the  waste  or  common  lands  of  Encio*ore« 

J  .  t        •  «  <  1  1       r  1  o'  commons. 

manors  ;  and,  experience  having  shown  that  the  growth  of  wool  was 
more  profitable  than  that  of  corn,  converted  the  arable  land  into 
pasture.  This  strictly  commercial  mode  of  dealing  with  their  estates  Arable 
was  especially  adopted  by  the  newly-made  nobles  and  gentry  who  had  |^"ure! 
acquired  a  large  share  of  the  confiscated  abbey  lands,  and  both  they 
and  the  Reformed  religion  which  they  professed  became  objects  of 
hatred  to  the  thousands  of  agricultural  labourers  whom  the  restriction 
of  tillage  had  thrown  out  of  employment,  and  the  cultivation  of 
commons  had  deprived  of  one  great  source  of  support.'  For  the  sup- 
It  is  unlikely  that,  before  this  edition  i^oes  to  press,  judgment  will  have  been 
ffiven  in  the  case  of  Dr.  Jameson  and  his  freebooters  who  made  an  unsuccessful  raid 
into  the  Transvaal  Republic.  It  would  appear  to  the  Editor  that  the  raid  in 
Question  might  be  conceived  as  being  a  treasonable  act  committed  against  the 
Queen  as  Suzerain  of  the  Transvaal  Republic.  The  prisoners  are.  however,  tried 
under  the  Foreign  Enlistment  Act  of  1870.  section  zi  or  which  runs :  "  If  any  person 
within  the  limits  of  Her  Majesty's  dominions,  and  without  the  license  of  Her 
Majesty,  prepares  or  fits  out  any  naval  or  miliury  expedition  to  proceed  agninst 
the  dominions  of  any  friendly  State,  the  following  consequences  shall  ensue:'  .  .  . 
by  section  13,  the  term  of  imprisonment  under  the  Act  shall  not  exceed  2  years. 

In  1887  an  offence  was  committed  under  this  Act,  when  General  SandoN'al.  Sir 
W.  Call  and  others  were  indicted  for  embarking  on  a  naval  expedition  against  the 
State  of  Venezuela. 
The  Act  2  WilL  III.  would  also  probably  ha\'e  met  the  case.— Ed.] 
'  Strype.  ii.  149  ;  Hallam.  Const.  Hist.  i.  38. 

*  Strype,  iii.  459  :  Hallam.  Const.  Hist.  i.  43.  There  was  some  excuse  for  this 
arbitrary  proceeding  in  the  (act  that  a  violent  libel  had  recently  been  written  at 
Geneva  by  Goodman,  a  refugee,  exciting  the  people  to  dethrone  the  Queen  ;  and 
that,  in  1^57.  Sir  Thomas  Staflford,  a  grandson  of  the  Duke  of  Buckingham 
beheaded  c^  Henry  VIII.,  had  sailed  from  Dieppe  with  the  connivance  of  the 
French  king,  and  landing  at  Scarborough  with  a  small  force  had  vainly  endeavoured 
to  raise  the  people  in  rebellion  against  'the  most  devilish  de\ices  of  Mary,  unrightful 
and  unworthy  queen.'  (Strype,  iii.  259^362.) 
'  Parallel  to  the  religious  Reformation,  social  changes  of  vast  importance  were 
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pression  of  these  risings  in  future,  a  very  severe  Act  was  passed  by 
Parliament  against  unlawful  and  rebellious  assemblies,  by  which  it  was 
declared  to  be  treason  for  any  twelve  persons  to  meet  together  on  any 
matter  of  state,  and  felony  if  the  object  of  the  assembly  was  to  destroy 
enclosures.' 

Independently  of  the  sanguinary  Religious  persecutions  of  Mary's 
reign,  her  Civil  government  was  characterised  by  much  violence  and 
arbitrariness.  Reference  has  already  been  made  to  her  Proclamacion 
ordering  the  possessors  of  heretical  and  seditious  books  to  be  executed 
by  martial  law.  Her  zeal  for  the  restoration  of  the  Roman  Catholic 
rcIi<;ion  caused  her  to  antici|>atc  the  authority  of  Parliament  in  her 
dealings  with  the  clergy  and  the  services  of  the  Church  which  she 
found  legally  established  at  her  accession.  She  followed  the  example 
of  bcr  predecessors  in  extorting  loans  from  her  subjects.*  She 
imposed  a  duty  upon  foreign  cloth  without  the  assent  of  Parliament ; 
and  ille;^al  modes  of  punishment,  the  torture  especially,  are  *more 
frequently  mentioned  in  her  short  reign  than  in  all  former  ages  of  our 
histor>'  put  together/  ' 

In  1557,  a  Commission  was  issued  to  Bishop  Bonner  and  others 
authorising  them  to  inquire  rigorously  concerning  *  devilish  and 
clamorous  persons '  who  spread  seditious  reports  or  brought  in 
heretical  and  seditious  books,  or  neglected  or  contemned  the  cere- 
monies of  the  Church,  and  in  some  instances  to  fine,  imprison,  or 


silently  keeping  pace  with  it.  In  the  break-up  of  feudal  ideas  the  relations  of 
landowners  to  tlieir  property  and  their  tenants  were  passing  through  a  revolution  ; 
and  between  the  gentlemen  and  the  small  farmers  and  yeomen  and  labourers  were 
lar);e  differences  of  opinion  as  to  their  respective  rights.  The  high  price  of  wool 
and  the  comparative  cheapness  of  sheep  farming  continued  to  tempt  the  landlords 
to  throw  their  ploughlands  into  grass,  to  amalgamate  farms,  and  turn  the  people 
who  were  thrown  out  of  employment  adrift  to  shift  for  themselves.  The  commons 
ut  tlie  same  time  were  being  largely  enclosed,  forests  turned  into  parks,  and  public 
pastures  hedged  round  and  appropriated.  Under  the  late  reign  these  tendencies 
had  with  great  difficulty  been  held  partially  in  check  ;  but  on  the  death  of  Henry 
they  acquired  new  force  and  activity.  The  enclosing,  especially,  was  carried 
forward  with  a  disregard  of  all  rights  and  interests,  except  those  of  the  proprietors.' 
Fioude.  Hist.  Eng.  v.  107.  ^  It  is  the  common  custom  with  covetous  landlords  to 
let  their  housing  so  decay,  that  the  farmers  shall  be  fain  for  small  r^ard  or  coin  to 
give  up  their  leases,  that  they,  taking  the  ground  into  their  own  hands,  may  turn  all 
into  pasture.  So  now  old  fathers,  poor  widows,  and  young  cliildren  lie  b^ging  in 
the  streets.'     Sermon  of  Lever  in  Strype's  Memorials. 

'  3  &  4  Edw.  VI.  c.  15. 

'  In  the  directions  to  the  Commissioners  for  a  forced  loan  in  1557  they  are 
informed  that  should  any  persons  be  '  fro  ward '  they  were  to  be  compelled  to  find 
sureties  to  appear  t>efore  the  Privy  Council  when  called  on,  or  else  to  be  arrested  on 
the  spot  and  sent  to  London.  ^xzo,ooo  was  collected  under  this  commission  in 
spite  of  outcry  and  resistance.  Commission  for  the  Loan,  S.P.,  Mary,  DomesUc, 
vols.  xi.  xii.,  cited  in  Froude,  Hist  Eng.  v.  486. 

'  Hallam,  ConsL  Hist  i.  43. 
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*  Otherwise  punish '  the  guilty ;  in  others  of  a  graver  nature  to  remit 
them  to  the  spiritual  courts.  It  was  feared  at  the  time  that  this  pro- 
ceeding was  a  preliminary  to  the  establishment  of  the  Inquisition  ;  it 
proved,  in  fact,  to  be  the  precursor  of  the  High  Commission  Court  of 
the  next  reign.' 

The  violence  of  Mary's  reign  is  in  curious  contrast  with  the  humane 
and  enlightened  sentiments  enunciated  in  the  preamble  of  the  first  Act 
upon  her  Statute-boolc-  Like  her  immediate  predecessor,  Mary  began 
her  reign  by  a  statute  repealing  all  new  treasons  and  felonies,  although, 
as  in  his  case,  new  treasons  were  very  soon  again  introduced.  In  the 
preamble  of  the  abolishing  statute  it  is  recited  *  that  the  state  of  a  king 
standcth  more  assured  by  the  love  and  favour  of  the  subject  towards 
the  sovereign,  than  in  the  dread  and  fear  of  the  laws  made  with 
rigorous  pains  and  extreme  punishment ; '  and  that  *  laws  made  with- 
out extreme  punishment  are  more  often  obeyed  than  laws  made  with 
extreme  punishment.' 

Mary  was  the  first  Queen  regnant  of  England  (for  it  is  unnecessary  Doubts  a*  to 
to  take  into  account  the  nine  days'  usurpation  of  the  unfortunate  Lady  of  a^ueen 
Jane  Grey) ; '   and  some  doubts  were  at  one  time  started  as  to  her  "Koan^  - 
Constitutional  powers.    Some  of  the  Reformed  preachers  even  went  so 
far  as  to  contend  that  the  government  of  a  woman  was  both  prohibited 
by  the  word  of  God,  and  unrecognised  by  the  laws  of  the  land,  which 
conferred  no  authority  upon  queens.    On  the  other  hand  a  silly  book 
was  written  to  exalt  Mary's  prerogative,  on  the  pretence  that  as  Queen 
she  was  not  bound  by  the  laws  of  former  Kings.     Mary  showed  her 
contempt  for  this  sophism  by  herself  throwing  the  book  into  the  fire. 
But  to  set  all  questions  at  rest  an  Act  was  passed  to  declare  that  *  the  Settled  by 
royal  power  and  dignities,  vested  in  a  Queen  the  same  as  in  a  King,'  Uament.  ' 
and  that  all  statutes  in  which  a  King  was  named  applied  equally  to  a 
Queen.** 

Under  Henry  VIII.  there  is  only  one  instance,  in  1532,  when  the  Reviving 
Commons  refused  to  pass  a  bill  recommended  by  the  Crown.     But  demx^fihe 
under  Edward  VI.  and  Mary,  they  on  several  occasions  rejected  Bills  ^""»<>°»* 
sent  down  from  the  Upper  House  ;  and  we  have  seen  how  they  in- 
sisted upon  the  insertion  in  the  Act  of  Edward  VI.  creating  new 

'  Burnet,  ii.  356  ;  iii.  243. 

'  I  Mary.  c.  z.  an  Act  to  '  Repeal  and  take  away  Treasons,  Felonies,  and  cases 
of  Praemunire.' 

'  After  ihe  capture  of  King  Stephen  at  the  battle  of  Lincoln,  in  February.  1141, 
the  Empress  Matilda  was  elected  '  Dotnina  Angilae '  on  the  8th  of  April  following  ; 
but  although  she  held  courts  and  issued  charters  in  Royal  form,  she  never  succeeded 
in  making  good  her  claim  to  the  crown. 

*  X  Mary,  sess.  3,  c.  z. 
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treasons,  of  the  provisions  requiring  proof  of  the  offence  by  the 
testimony  of  two  witnesses  in  open  court. 
~.!2L'!i?       These  indications  of  reviving  independence  on  the  part  of  some  of 
rutmi  the  Commons  were  met  by  the  creation  of  rotten  boroughs  and  by  the 

^*U*^.     direct  interference  of  the  Crown  in  elections.     Edward  VI.  created  or 
^u^*"'  '^  restored  twenty-two  boroughs,  of  which  at  least  half,  including  seven 
Kms.       ,^  Cornwall,  were  places  of  no  kind  of  importance.     Mary  added 
fourteen  to  the  number,  and  Elizabeth,  in  a  similar  manner,  increased 
the  representation  in  Parliament  by  no  less  than  sixty-two  Members. 
The  interference  of  the  Crown  in  elections  was  exerted  in  the  most 
open  manner.     In  1553  Edward  VI.  directed  a  circular  letter  to  all 
shcriflfs,  commanding  them  to  apprise  the  freeholders,  citizens,  and 
burgesses  of  their  respective  counties, '  that  our  pleasure  and  com- 
mandment is,  that  they  shall  choose  and  appoint,  as  nigh  as  they 
possibly  may,  men  of  knowledge  and  experience  within  their  counties, 
cities,  and  borou^^hs  ;'  and  especially  that  whenever  the  Privy  Council, 
or  any  of  them,  having  instructions  on   the  King's   behalf,  should 
*  recommend  men  of  learning  and  wisdom,  in  such  case  their  direc\ions 
be  regarded  and  followed.'    Accordingly  several  persons — all  of  them 
belonging  to  the  Court,  or  in  places  of  trust  about  the  King—  were 
recommended  by  letters  to  the  sheriffs,  and  elected  as  knights  for 
different  shires.*    The  writs  for  the  Parliament  summoned  by  Mary 
in   1554,  to  sanction  the  return  of  the  country  to  obedience  to  the 
Apostolic  See,  were  accompanied  in  like  manner  by  Royal  circulars 
requiring  the  mayors,  sheriffs,  and  other  influential  persons  to  ad- 
monish the  electors  to  choose  as  their  representatives  *such  as,  being 
eligible  by  order  of  the  laws,  were  of  a  wise,  grave,  and  Catholic 
sort ;"  and  the  Earl  of  Sussex,  one  of  the  Queen's  councillors,  wrote 
to    the    electors    of  Norfolk  and    to    the    burgesses    of  Yarmouth 
requesting  them  to  reserve  their  votes  for  the  persons  wh?tn  he 
should  name.' 

»  Hallam,  Const.  Hist.  i.  45.  citing  Strype,  ii.  394.  What  appear  to  be  first 
drafts  of  circular  letters  are  preserved  in  Lansd.  MS.  3,  cited  by  Froude,  v.  464, 
n.  X.  In  some  instances  the  orders  of  the  Crown  were  sent  direct  to  the  candidate 
himself.  The  Council,  in  a  letter  to  Sir  P.  Hoby,  inform  him  '  that  his  Majesty 
hath  willed  us  to  signify  unto  you  this  his  pleasure  to  have  you  one  of  the  Com- 
mons House,  which  thmg  we  also  require  you  to  foresee,  that  either  for  the  county 
where  ye  abide  ye  be  chosen  knight,  or  else  otherwise  to  have  some  p'ace  in 
the  House,  like  as  all  others  of  your  degree  be  appointed.  And  herein,  if  either 
his  Majesty  or  we  knew  where  to  recommend  you,  according  to  your  own 
desires,  we  would  not  fail  but  provide  the  same.*^  Harl.  MS.  523,  in  Froude, 
V.  46$. 

■  l-roude,  vi.  260.  These  general  directions  were  copied  from  a  form  which  had 
been  in  use  under  Henry  VI  I. 

*  Burnet,  ii.  228. 
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[On  the  Tudor  period.  M.  Glasson.  Hist  dm  Dr.  et  des  Inst,  Pol,  dt  VAn^L^ 
▼.CI,  notes  both  the  historical  development  of  the  English  Reformation  from 
causes  long  in  operation,  and  the  extension  of  English  influence  in  Continental 
politics.  l*he  'Tudor  Monarchy'  forms  the  subject  of  the  opening  chapter  in 
vol.  i.  of  the  edition  in  xo  vols.,  cr.  8va,  Lond.  1883,  of  the  valuable  History  of 
England^  1603-2642.  by  S.  R.  Gardiner.— C]  [Cf.  '*  England  untcr  den  Tudors. 
by  Wilhelm  Uusch  (Stuttgart.  1892).  a  most  valuable  contribution  to  English 
poiijcal  history  of  the  i6th  century.  The  author  regards  the  development  of  Parlia- 
ment from  a  new  side.  He  asserts  that  P.irliament  really  never  came  into  prominence 
save  when  the  Crown  succeeded  in  getting  the  better  of  the  higher  nobility  ;  and 
that  Henry  \'II.  knew  how  to  curb  his  nobles.  A  material  aid  in  this  direction  were 
the  '*  informations  "  which  considerably  helped  to  fill  the  roynl  cofTrrs.  Vide  Hist. 
Zeitschrift.  (MQnchcn- Leipzig,  1894). — Ed.] 
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CHAPTER    XI. 

THE  REFORMATIOX  IN  ENGL^VND. 

TktRe  The  separation  of  the  Church  of  England  from  that  of  Rome, 

MuJiUnry  formally  accomplished  under  Henry  VI 11.,  was  a  Political  and  Legal 

K'^'^*'  rather  than  a  Religious  reformation.    The  doctrinal  changes  which 

Lffpmi  followed  under  Edward   VI.  and  Elizabeth,  were  an  unintentional 

3?///if^IIjN*  consequence,  to  which   Henry  and  his  Parliament  more  than  once 

Doctrinal      declared  themselves  utterly  repugnant.     But  in  reality  the  Reforma- 

ui3"r?.ci-     ^*^"»  *"  ^^^^  ^^^   Political  and   Religious  aspects,  was  the  ctTect  of 

ward  VI.       causcs  which  had  been  in  operation  for  centuries,  not  only  in  England, 

beth,  an  un-  but  throughout  Europc.     *  No  revolution/  says  Hallam,  *  has  ever  been 

inieni.onai     niore  jTraduallv  prcp.ired  than  that  which  scp.iratcd  almost  one  half  of 

Boih  were     Europe  from  the  communion  of  the  Roman  See  ;  nor  were  Luther  and 

the  etTect  of  z^vinglc  anv  more  than  occasional  instruments  of  that  change  which, 

in  operation,  hao  they  ncver  existed,  would  at  no  great  distance  of  time  have  been 

effected  under  the  names  of  some  other  reformers.     At  the  beginning 

of  the  sixteenth  century,  the  learned  doubtfully  and  with  caution,  the 

ignorant  with  zeal  and  eagerness,  were  tending  to  depart  from  the 

faith  and  rites  which  authority  prescribed.' ' 

Earijand         In   England,   the   Church,  from   its  first   institution,  had  always 

Nationar*    possessed  a  marked  National  character.    The  spiritual  primacy  of  the 

*h*  e"*/"  h^  Pop^  *"^  ^*s  authority  in  matters  of  Faith  were  reverently  admitted. 

Church.        but  the   relation  was  rather  that  of  mother  and   daughter  than  of 

*  Halbm,  Const.  Hist.  i.  57. 

["  The  Rcform.iiion.  like  every  other  great  movement  transplanted  from  the  con- 
tinent into  England,  assumed,  in  the  island  world,  a  form  at  once  local  and  peculiar. 
The  causes  which  led  the  English  Church  to  take  her  stand  midway  between  Rome 
and  Geneva  ;  the  causes  which  led  the  sects  dissatisfied  with  her  Conservatism  to 
dissent  from  her  creed  and  episcopal  government,  in  order  to  establish  other  creeds 
and  forms  of  organisation  more  liberal  and  republican,  were  in  the  main  directed 
and  controlled  by  the  special  circumstances  incident  to  the  local  and  personal  his- 
tory of  the  Church  in  England The  forces  of  the  English  Refcrmation* 

viewed  in  their  broader  aspects,  passed  through  four  distinct  stages  before  they 
reached  their  ultimate  conclusion.  The  first  stage  represents  the  severance  which 
took  place  during  the  reign  of  Henry  VHI.  of  the  English  Church  from  the  Sec  of 
Rome.  The  second  represents  the  doctrinal  changes  which  took  place  during 
Edward  VI.  The  third  stage  represents  the  dissent  of  the  Puritan  and  Calvinistic 
elements  from  the  Established  Church.  The  fourth  stage  represents  the  organisa- 
tion into  religious  associations  of  a  more  extreme  class,  called  Independents." — 
(Hannis  Taylor,  Origin  of  the  English  Const,  p.  597.)  Gneist,  Hist.  Engl.  Const. 
p.  482  (at  the  opening  of  his  invaluable  chapter  on  the  Reformation,  loc.  ci/.).  **  the 
time  at  last  drew  nigh  for  resuming  the  work  of  Ecclesiastical  reform,  which  had 
been  interrupted  in  the  Z5th  century."  Cf.  onthispointp.  344  of  present  edition. — Ed. 
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master  and  servant ; '  while  the  exorbitant  claims  of  jurisdiction  and 
territorial  power  asserted  by  Hildebrand  and  his  successors,  together 
with  the  pecuniary  exactions  founded  on  those  claims,  were  per- 
sistently, though  with  var}'ing  degrees  of  firmness,  resisted  by  the 
English  kings  and  people. 

Prior  to  the  Norman  Conquest,  Church  and  State  in  England  were  Practical 
so  intimately  united  that  they  were  practically  identical.     William  of  chSroh  and 
Normandy,  to  further    his    designs  on    EngUind,  entered  into  an  Staie  befor« 
alliance  with  the  Papacy  ;  and  when  the  Conquest — which  it  had  been  Conquest, 
his  object  to  present  to  the  eyes  of  Europe  somewhat  in  the  light  of  a 
Crusade — had  been  effected,  the  Ecclesiastical  power  was  to  a  great 
extent  separated  from  the  Civil  power  and  placed  in  much  closer 
communion  with  and  subordination  to  the  Papal  See.     But  anxious  .is 
he  was  to  propitiate  the  See  of  Rome,  William  was  careful  not  to 
surrender  the   ancient    supremacy  of  the   State  over  the    National 
Church.-     Still,  the  impetus  given  bv  the  Conquest  to  the  Papal  power  Growth  of 

.      T-       1       J  1  •  •    •  '  M  -I  J-  1  Papal  power 

m  England  caused  it  to  go  on  nsmg,  until — notwithstandmg  the  par-  from  the 
tial  checks  which  it  received  under  Henry  I.  and  Henr>'  II.,  on  the  [jj°"^^**'J^f* 
questions  of  Investitures  and  clerical  immunity  from  Civil  jurisdiction  Henry  III. 
— it  reached  its  acme  under  John  and  Henr>'  HI.  For  one  hundred 
and  fifty  years  succeeding  the  Conquest  the  right  of  nominating  the 
archbishops,  bishops,  and  mitred  abbots  had  been  claimed  and  exer- 
cised by  the  King.  This  right  had  been  specially  confirmed  by  the 
Constitutions  of  Clarendon,  which  also  provided  that  the  revenues  of 
vacant  sees  should  belong  to  the  Crown.  But  John  admitted  all  the 
Papal  claims,  surrendering  even  his  Kingdom  to  the  Pope,  and 
receiving  it  back  as  a  fief  of  the  Holy  See.  By  the  Great  Charter  the 
Church  recovered  its  liberties  ;  the  right  of  free  election  being  specially 
conceded  to  the  cathedral  chapters  and  the  religious  houses.  Every 
election  was,  however,  subject  to  the  approval  of  the  Pope,  who  also 
claimed  a  right  of  veto  on  institutions  to  the  smaller  church  benefices, 
— the  small  monasteries  and  parish  churches  which  were  in  the  hands 
of  private  patrons,  lay  or  ecclesiastical.  *  There  was  thus  in  the  Pope's 
hand,'  remarks  an  eminent  historian,'  'an  authority  of  an  indefinite 
kind,  which  it  was  presumed  that  his  sacred  ofHce  would  forbid  him  to 
abuse,  but  which,  however,  if  he  so  unfortunately  pleased,  he  might 

^  For  the  mattmal  status  of  the  Church  of  Rome,  see  S.  Bernard  and  Hilde- 
brand. '  .  .  .  ante  omnia  S.  R.  Ecclcsiam,  .  .  .  Ecdcsiarum  Matreni  esse  non 
Dominam,  te  vero  non  Dominum  episcoporum  sed  unum  ex  ipsis.'  S.  Bern.,  De 
Consid.  I.  iv.  c  vii.  '  Dei  Ecclesia,  quae  Mater  et  Domina  nostra  est.'  Greg.  VII. 
Lib.  V.  Ep.  ao. 

"  Supra,  p.  6o. 

'  Froude,  Hist.  Eng.,  il.  3. 
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abuse  at  his  discretion.    He  had  absolute  power  over  every  nomination 
to  an  English  benefice  ;  he  might  refuse  his  consent  till  such  adequate 
reasons,  material  or  spiritual,  as  he  considered  sufficient  to  induce  him 
to  acquiesce,  had  been  submitted  to  his  consideration.     In  the  case  of 
nominations  to  the  religious  houses,  the  superiors  of  the  various  ordets 
residing    abroad    had    equal  facilities   for  obstruct iveness.'    Under 
Henry  III.  the  power  thus  vested  in  the  Pope  and  foreign  superiors  of 
the  Monastic  orders  was  greatly  abused,  and  soon  degenerated  into  a 
mere  channel  for  draining  money  into  the  Roman  exchequer. 
Edward  I.         Edward  I.  Brmly  withstood  the  exactions  of  the  Pope,  and  re-asserted 
^^fciaims  the  independence  of  both  Church  and  Crown.    To  the  letter  of  Boni- 
Jg*^"*"      face  VIII.  claiming  to  be  feudal  lord  of  Scotland,  and  commanding 
Answer  of     Edward  I.  to  withdraw  his  troops  from  that  kingdom  and  submit  his 
the  Kngii^h  prctcnsions  to  the  decision  of  the  Papal  sec,  the  Parliament  of  England 
CO  chc  icttlr  returned  a  very  emphatic  repudiation  of  the  Pope's  Temporal  juris- 
viil"**^*    diction.     *  The  Kings  of  England/  ihcy  said,  *  have  never  pleaded,  or 
been  bound  to  plead,  respecting;  their  ri^jhts  in  the  kingdom  of  Scot- 
land, or  any  other  their  temporal  rights,  before  any  judge,  ecclesiastical 
or  secular.     It  is,  therefore,  and  by  the  grace  of  God  shall  always  be, 
our  common  and  unanimous  resolve  that  with  respect  to  the  rights  of 
his  kingdom  of  Scotland,  or  other  his  temporal  rights,  our  aforesaid 
lord  the  king  shall  not  plead  before  you,  nor  submit  in  any  manner  to 
your  judgment,  nor  suffer  his  right  to  be  brought  in  question  by  any 
inquiry,  nor  send  agents  or  procurators  for  that  purpose   to   your 
court.     .    .    .     Neither  do  we,  nor  will  we,  permit,  as  we  neither  can 
nor  ought,  our  aforesaid  lord  the  King  to  do,  or  attempt  to  do,  even  if 
he  wished  it,  any  of  the  things  aforesaid.'  ^ 
Series  of  In  the  reign  of  the  great  Edward  began  a  series  of  statutes  passed  to 

pa^d^o  check  the  aggressions  of  the  Pope,  and  restore  the  independence  of 
check  the  the  National  church  and  kingdom.  The  first  of  the  series  was  passed 
SSrPopJ,  in  1306-7.  It  recites  that  *  the  abbots,  priors,  and  governors  of 
fatu*^€ii  /-  religious  houses,  and  certain  aliens  their  superiors ^  as  the  abbots  and 
oMTum,  priors  of  the  Cistertians,  the  Premonstrants,  the  orders  of  Saint 
i?o6-7[*  *  Augustine  and  of  Saint  Benedict,  and  many  more  of  other  religions  and 
To  prevent  orders,  have  at  their  own  pleasure  set  divers  heavy,  unwonted,  and 
residenc  unportablc  talliagcs,  payments  and  impositions  upon  every  of  the  said 
fe^nitii'^  monasteries  and  houses  subject  unto  them  in  England,  Ireland,  Scot- 
Siious***  ^^^  ^^^  Wales,  without  the  privity  of  the  King  and  his  nobility, 
houses.  contrary  to  the  laws  and  customs  of  the  said  realm  ; '  and  that  in 
consequence  of  such  impositions,  '  the  ser\'icc  of  God  is  diminished  - 

*  Rymer,  \\  873-875. 
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alms  are  not  given  to  the  poor,  the  sick,  and  the  feeble  ;  the  health  of 
the  living  and  the  souls  of  the  dead  be  miserably  defrauded  ;  hospi- 
tality, almsgiving  and  other  godly  deeds  do  cease  ;  and  so  that  which 
in  times  past  was  charitably  given  to  godly  uses  and  to  the  service  of  ' 
God,  is  now  converted  to  an  evil  end,  by  permission  whereof  there 
growcth  great  scandal  to  the  people.'  It  was  tiierefore  enacted, — *thc 
Kin<;  considering  it  would  be  very  prejudicial  to  him  and  his  people, 
if  be  should  any  longer  suffer  so  great  losses  and  injuries  to  be  winked 
at,* — that  for  the  future  no  abbot  or  other  religious  person  should, 
directly  or  indirectly,  secretly  or  openly,  carry  or  send  any  tax,  rent  or 
talliage,  imposed  by  the  superiors,  or  assessed  amongst  themselves, 
out  of  the  kingdom  ;  and  that  '  priors  aliens '  should  not  presume  to 
assess  any  such  payment  whatever  upon  religious  houses  subject  to 
them.* 

This  statute  was  confirmed  under  Edward  III.  in  the 4th,  and  again 
in  the  5th  year  of  his  reign  ;  and  in  the  35ih  of  his  reign,  roused  *  by 
the  grievous  complaints  of  all  the  commons  of  his  realm/  the  King  and 
Parliament  p.issed  the  famous  Statute  of  Provisors,  aimed  directly  at  y^^^ff^^ 
the  Pope,  and  emphatically  forbidding  his  nominations  to  English  35  Edw.  111. 
benences.  The  preamble  recites  that  *  the  holy  Church  of  England  '^^'* 
was  founded  in  the  estate  of  prelacy  within  the  realm  of  England,'  by 
the  King's  progenitors  and  the  ancestors  of  '  the  earls,  barons,  and 
other  nobles  of  his  realm,  to  inform  them  and  the  people  of  the  law  of 
God,  and  to  make  hospitalities,  alms,  and  other  works  of  charity,  in 
the  places  where  the  churches  were  founded,  for  the  souls  of  the 
founders,  their  heirs,  and  all  Christians ;  and  certain  possessions  as 
well  in  fees,  lands,  rents,  as  in  advowsons,  which  do  extend  to  a  great 
value,  were  assigned  by  the  said  founders  to  the  prelates  and  other 
people  of  the  Holy  Church  of  the  said  realm  to  sustain  the  same 
charge  ....  the  same  kings,  earls,  barons,  and  other  nobles,  as 
lords  and  advowees,  have  had,  and  ought  to  have,  the  custody  of  such 
voidances,  and  the  presentments  of  the  collations  of  the  benefices 
being  of  such  prelacies :  And  the  said  Kings  in  times  past  were  wont 
to  have  the  greatest  part  of  their  council,  for  the  safeguard  of  the 
realm  when  they  had  need,  of  such  prelates  and  clerks  so  advanced  ; 
but  the  Pope  of  Rome  accroching  to  him  the  seignories  of  such 
possessions  and  benefices,  doth  give  and  grant  the  same  benefices  to 
aliens,  which  did  never  dwell  in  England,  and  to  cardinals  which 
might  not  dwell  here,  and  to  others  as  well  aliens  as  denizens,  as  if  he 
had  been  patron  or  advowee  of  the  said  dignities  and  benefices,  as  he 
was  not  of  right  by  the  law  of  England.  .  .  .  And  .  .  .  now  of  late, 

^  35  Edw.  I.  St.  i.  c.  1-4. 
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ur  holy  father  the  Pope  .  .  .  taketh  of  all  such  benefices  the  first 
fruits,  and  many  other  profits,  and  a  great  part  of  the  treasure  of  the 
said  realm  is  carried  away  and  dispendcd  out  of  the  realm  by  the 
purchasers  of  such  [benefices  and]  graces  aforesaid :  and  also  by  such 
privy  reservations,  many  clerks  advanced  in  this  realm  by  their  true 
patrons  which  have  peaceably  holden  their  advancements  by  long 
time,  be  suddenly  put  out.'  It  was  therefore  declared  that  the 
elections  of  bishops  and  other  dignitaries  should  be  free  as  in  time 
past ;  that  the  rights  of  all  patrons  should  be  preserved  ;  and  penalties 
of  imprisonment,  forfeiture,  or  outlawry,  according  to  the  degree  of  the 
offence,  were  enacted  against  all  '  provisors,'  who  should  obtain  bene- 
fices from  Rome  by  purchase  or  otherwise' 
stniuu/^  Three  years  afterwards  it  was  found  necessary  to  pass  a  statute, 
eitationsio  forbidding  citatioHS  to  thc  Court  of  Rome.  It  was  based  upon  *  the 
>?'wi%'27 '^  grievous  and  clamorous  complaints  of  the  great  men  and  commons, 
Kdw.  in.  how  that  divers  of  ihc  people  be  and  have  been  drawn  out  of  the 
realm  to  answer  of  thinj^'s  whereof  the  cognisance  pertaineth  to  the 
King's  court ;  and  also  that  the  judgments  given  in  the  same  court  be 
impeached  in  the  court  of  another  in  prejudice  and  disherison  of  our 
lord  the  King,  and  of  his  crown,  and  of  all  the  people  of  his  said 
realm,  and  to  the  undoing  and  destruction  of  the  common  law  of  the 
same  realm  at  all  times  used.'  The  cumulative  penalties  of  outlawry, 
forfeiture  of  lands  and  goods,  and  imprisonment  at  the  King's 
pleasure,  were  therefore  enacted  against  all  people  of  the  King's 
legiance  who  should  ^  draw  any  out  of  the  realm  in  plea,  whereof  the 
cognisance  pertaineth  to  the  King's  court,  or  of  things  whereof  judg- 
ments be  given  in  the  King's  court,  or  who  do  sue  in  the  court  of 
another,  to  defeat  or  impeach  the  judgments  given  in  the  King's 
court,' and  who  should  fail  to  appear,  within  two  months  after  summons 
before  the  King  and  his  Council,  or  in  his  Chancery,  or  before  the 
King's  justices,  to  answer  in  their  proper  persons  for  the  contempt  so 
committed.- 

Statutes,  however,  were  of  little  avail.     The  law  still  continued  to 


%t.  I 

1353 


These 
statutes 


*  2 J  Edw.  III.  St.  4.     [Rev.  Stat.  x.  177.] 

["We  must  remember  that  .  .  .  the  question  lay  in  the  background,  whether 
the  King  and  nation  should  accept,  at  the  Pope's  dictation,  the  nomination  of  so 
large  a  portion  of  the  House  of  I^rds  as  the  bishops  really  formed,"  which, 
"would  have  placed  the  decision  of  national  policy  in  foreign  hands." — Gneist, 
Const.  Hist.  p.  40X  note,  citing  Stubbs,  iii.  318. — Ed.J 

«  Revised  iSiaiutes.  27  Erhv.  III.  stat.  i.,  [i.  193].  From  this  statute  originated 
the  offence  afterwards  known  as  Praemunire,  from  the  word's  of  the  writ  praemunire 
facias,  requiring  the  sheriff  to  warn  the  accused  to  appear  and  answer  the  contempt 
on  a  day  fixed. 
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be  defied,  or  evaded,  although  several  fresh  Acts  of  Parliament  to  the  ***^3ij°' 
same  effect  as  the  former  were  promulgated  from  time  to  time.' 

In  1389,  there  was  an  expectation  that  the   Pope  was  about  to  Jl^^e' P'®- 
attempt  to  enforce  his  claims,  by  excommunicating  those  who  rejected  enacted  with 
them.     The  Parliament  at  once  passed  a  highly  penal  statute,  which,  tmSnl'*'^*' 
besides  re-enacting  in  the  most  emphatic  terms  the  former  prohibitions  againii 
of  Papal  aggressions,  declared  that  *if  any  man  bring  or  send  within  n?cation* 
the  realm,  or  the  King's  power  any  summons,  sentences,  or  excom-  [*^*^5Jic^**i7*" 
munications  against  any  person  of  what  condition  that  he  be/  because  <*>•  ?.  c.  3. 
of  his  assent  to  or  execution  of  the  statute  of  Provisors,  he  should  *^  ^ 
incur  pain  of  life  and  member,  with  forfeiture  of  lands  and  goods  ;  and 
if  any  prelate  should  execute  such  sentences  or  excommunications,  his 
temporalities  should  betaken  from  him,  and  abide  in  the  King's  hands 
till  redress  and  correction  be  made.- 

Matters  were  shortly  afterwards  broucrht  to  a  crisis  bv  Boniface  I.\.,  I'-Miifaceix. 
who,  after  declaring  the  statutes  enacted  by  ihc  lini^lish  Tariianicnt  p^aulTrsto 
null  and  void,  granted  to  an   Italian  Cardinal  a  prebcndal  stall  at  'i*^"-""- 
Wells,  to  which  the  King  had  already  presented.     Cross  suits  uxtc  at 
once  instituted  by  the  two  claimants  in  the  Papal  and  English  courts. 
A  decision  was  given  by  the  latter,  in  favour  of  the  King's  nominee, 
and  the  Hi  shops,  having  agreed  to  support  the  Crown,  were  forthwith 
e.xcommunicated  by  the  Pope. 

The  Commons  were  now  roused  to  the  highest  pitch  of  indignation.  Petition  of 
They  drew  up,  in  the  form  of  a  petition  to  the  King,  a  declaration  of  n,.jnI**"Thcv 
the  circumstances  which  had  occuned,  and  affirmed  that  *  the  said  iiedarc  they 
things  so  attempted,  be  clearly  against   the  King's  crown  and  his  The  Ki^JI; 
regalty,  used  and  approved  of  the  time  of  all  his  progenitors,  where-  ||-J**'"*'"'^ 
fore  they  and  all  the  liege  Commons  of  the  said  realm  will  stand  with 
our  said  lord  the  King,  and  his  crown,  and  his  regalty,  in  the  cases 
aforesaid,  and  in  all  other  cases  attempted,  in  all  points  to  live  and  to 
die.'    After  this  emphatic  assertion  of  their  own  opinion,  they  prayed  The  Lord* 
the  King,  *  and  required  him  by  way  of  justice,'  to  examine  severally  JJ/^por*Vare 
all  the  Lords  Spiritual   and  Temporal  in  the  Parliament  how  they  iiuerroi?aicd 
thought  and  how  they  would  stand.     The  lay  Lords  answered  directly,  \^  ihc'^m* 
and  the  Spiritual  Lords  indirectly,  to  the  same  effect  as  the  Commons.*  *'^'*'-''* 
Whereupon  the  petition  and  the  separate  declarations  of  the  three 
estates  of  Parliament    were    incorporated  in   the  great  Statute  of 
Praemunire,  It  was  enacted,  that  *  if  ;iny  man  purchase  or  pursue  .  .  .  stntnL'  oj 
in  the  court  of  Rome,  or  elsewhere,  such  translations,  processes,  and 

^  38  Edw.  IIL ,  St.  2  ;  3  Ric  II.,  c.  3  ;  7  Ric.  II.,  c.  za ;  za  Ric.  II.,  c.  Z5. 
■  13  Ric.  II.,  St.  2. 
*  Roc.  Pari,  iii.  304. 
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sentences  of  excommunications^  bulls,  instruments,  or  any  other  things 
whatsoever,  which  touch  the  King,  against  him,  his  crown,  and  his 
rc:^ahy,  or  bis  realm,  as  .  .  .  aforesaid,  and  they  which  bring  them 
within  the  realm,  or  them  receive,  or  make  thereof  notification  or  other 
execution  whatsoever  within  the  realm  or  without,  that  they,  their 
notaries,  procurators,  maintaincrs,  abettors,  fautors,  and  counsellors, 
should  be  put  out  of  the  King's  protection,  and  their  lands  and  tene- 
ments, goods  and  chattels,  forfeit  to  our  lord  the  King ;  and  that  they 
be  attached  by  their  bodies,  if  they  might  be  found,  and  brought 
before  the  King  and  his  council,  there  to  answer  to  the  cases  afore- 
said,  or  that  process  be  made  against  them  by  praemunire  facias  in 
manner  as  it  is  ordained  in  other  statutes  of  provisors  against  those 
which  do  sue  in  the  court  of  another  in  derogation  of  the  regalty  of  our 
lord  the  King.'  * 

The  firm  and  resolute  attitude  assumed  bv  the  countrv  caused 
Boniface  to  yield  ;  *and  for  the  moment,'  observes  .Mr.  FrouJe,  'and 
indeed  for  ever  under  this  especial  form,  the  wave  of  papal  encroach- 
ment was  rolled  back.  The  temper  which  had  been  roused  in  the 
contest,  might  perhaps  have  carried  the  nation  further.  The  liberties 
of  the  crown  had  been  asserted  successfully.  The  analogous  liberties 
of  the  church  might  have  followed ;  and  other  channels,  too,  might 
have  been  cut  off  through  which  the  papal  exchequer  fed  itself  on 
English  blood.  But  at  this  crisis,  the  anti-Roman  policy  was  arrested 
in  its  course  by  another  movement,  which  turned  the  current  of 
suspicion,  and  frightened  back  the  nation  to  conservatism.  While  the 
crown  and  the  parliament  had  been  engaged  with  the  pope,  the  undu- 
lations of  the  dispute  had  penetrated  down  among  the  body  of  the 
people,  and  an  agitation  had  been  commenced  of  an  analogous  kind 
against  the  spiritual  authorities  at  home.  .  .  .  This  form  of  discontent 
found  its  exponent  in  John  WyclifTe,  the  great  forerunner  of  the 
Reformation,  whose  austere  figure  stands  out  above  the  crowd  of 
figures  in  English  history,  with  an  outline  not  unlike  that  of  another 
forerunner  of  a  greater  change.  .  .  .  The  burden  of  Wycliffe's  teaching 
was  the  exposure  of  the  indolent  fictions  which  passed  under  the  name 
of  religion  in  the  established  theory  of  the  church.  He  was  a  man  of 
most  simple  life  ;  austere  in  appearance,  with  bare  feet  and  russet 
mantle.  ...  By  the  contagion  of  example  he  gathered  about  him 
other  men  who  thought  as  he  did ;  and  gradually,  under  his  captaincy, 
these  "  poor  priests,"  as  they  were  called  .  .  .  spread  out  over  the 
country  as  an  army  of  missionaries  to  preach  the  faith  which  they 


^  z6  Ric  II.,  c.  5  ;  Stat,  of  the  Realm,  ii.  85  [Rev.  St.  i.  263]. 


XL]  ^  .    The  Reformation  in  England,  341 

found  in  the  Bible — to  preach  not  of  relics  and  of  indulgences,  but  of 
repentance  and  of  the  grace  of  God.    They  carried  with  them  copies  The  Ribie 
of  the  Bible,  which  Wycliffe  had  translated,  leaving  here  and  there,  as  Sd  dSSSin. 
they  travelled,  their  costly  treasures,  as  shining  seed-points  of  light ;  »naied 
and  they  refused  to  recognise  the  authority  of  the  bishops,  or  their  people 
right  to  silence  them.     If  this  had  been  all,  and  perhaps,  if  Edward 
III.  had  been  succeeded  by  a  prince  less  miserably  incapable  than  his 
grandson  Richard,  Wycliffe  might  have  made  good  his  ground  ;  the 
movement  of  the  parliament  against  the  pope  might  have  united  in  a 
common   stream   with   the  spiritual   move   against    the   church    at 
home,  and  the  Reformation  have  been  antedated  by  a  century.'  * 

But  the  *  poor  priests '  had  other  doctrines  besides  those  which  they  Revolution, 
found  in  the  Bible.    The  tenets  of  Wycliffe  himself  were  not  free  from  Sociafisiic 
revolutionar>'  tendencies,  though  probably  intended  by  him,  so  far  as  o'f^fvycurre's 
regarded  temporal  matters,  as  mere  idealistic  theories ;  his  followers  followers, 
superadded,  and  prop»igatcd   among   their  ignorant  proselytes,  wild 
Socialistic  views  which  did  much  harm,  not  only  to  their  cause  but  to 
the  reputation  of  their  master.     .Although  there  is  no  evidence  that  They  are 
Wycliffe  himself  had  any  hand  in  exciting  the  insurrection  of  the  jlJ^^hebsur. 
Villeins  in  13S1,  the  compHcitv  of  manv  of  his  followers,  the  Lollards,  »'«^*',?"  °f 

'  .     the  ViUeins 

is  undoubted.  John  Balle,  the  fanatical  leader  of  the  insurgents,  is  in  zjSi. 
said  to  have  confessed  before  his  execution,  that  he  had  been  for  two 
years  a  pupil  of  Wycliffe,  and  had  imbibed  his  views  on  the  Eucharist.- 
The  insurrection  was  in  fact  a  great  blow  to  Wycliffe  and  the  Lollards.  Conservative 
Now  that  it  was  seen  that  they  had  become  political  revolutionists  as  consequence. 
well  as  religious  reformers,  a  reaction  set  in.  In  the  Parliament  which 
met  in  May,  1382,  Archbishop  Courtenay  procured  a  statute  to  be 
irregularly  passed,  without  the  assent  of  the  Commons,  ordering  that 
commissions  should  issue  out  of  the  Chancery  directing  the  sheriffs  to 
arrest  all  persons  certified  by  the  Bishops  to  be  preachers  of  heresy, 
and  their  abettors,  and  to  keep  them  in  prison  'until  they  will  justify 
themselves  according  to  reason  and  the  law  of  Holy  Church.*' 
Prosecutions  followed ;  but  Wycliffe  petitioned  against  the  measure, 
and  in  the  succeeding  Parliament  the  Commons  demanded  and 
obtained  its  repeal,  on  the  ground  that  their  assent  had  never  been 
given.* 

*  Froudc,  Hist.  Eng.,  ii.  12-15. 

*  Fasciculi  Ztzaniorum  Magistri  Johannis  Wyclif,  edited  by  Canon  Shirley  (Rolls 
Series,  p.  273). 

*  c  Ric.  II.,  St.  2,  c.  5,  Stat,  of  the  Realm,  ii.  26. 

*  In  this  Statute,  or  rather  ordinance,  the  assent  of  Lords  and  Commons  is  not 
expressed  ('it  is  ordained  and  assented  in  the  present  Parliament ').  In  the  next 
Parliament,  which  met  in  October  of  the  same  year,  138a,  the  Commons,  reciting 
this  statute,  declare  it  was  never  assented  to  or  granted  by  them,  but  that  what  had 
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During  the  remainder  of  Richard's  reign,  after  the  panic  of  the 
insurrection  had  subsided,  the  Lollards,  though  no  longer  favoured  by 
sapmuThc  ^^  Court  and  nobility,  were  ver>'  little  molested.     It  was  the  policy  of 
Prebies.       Hcnry  IV.  to  gain  the  support  of  the  prelates  by  sustaining  them 
a(;ainst  their  new  adversaries,  who,  moreover,  as  disturbers  of  order, 
were  equally  obnoxious  to  the  secular  power.*     With  this  object  was 
passed,  in  the  second  year  of  his  rci*;n,  at  the  instigation  of  Archbishop 
De  Uttertti'  Arundel,   the  celebrated    statute   De  Hiicrctico  Combttrcmio,     The 
VnJo'"^'^  preamble  recites  that  *  divers  false  and  perverse  people,  of  a  certain 
9  Henry  IV.  new  scct,  of  the  Faith,  of  the  .Sacraments  of  the  Church,  and  the 
lioK  authority  of  the  same,  damnably  thinking,  and  against  the  law  of  God 

and  of  the  Church  usurping  the  otifice  of  preaching,  do  perversely  and 
maliciously  in  divers  places  within  the  said  realm,  under  colour  of 
pretended  holiness,  preach  and  teach  in  these  days,  openly  and 
]>rivily,  divers  new  doctrines,  and  wicked,  heretical  and  erroneous 
t'ljinions,  contrary  to  ihc  same  f.iiih  and  blessed  determinations  of 
Hnly  Church.  .And  of  such  sect  .ind  wicked  doctrine  and  opinions 
tiicv  make  unlawful  conventicles  and  confederacies  :  thcv  hold  and 
exercise  schools  ;  they  make  and  write  books  ;  they  do  wickedly 
instruct  and  infonn  people  ;  and,  as  much  as  they  may,  incite  and  stir 
them  to  sedition  and  insurrection  .  .  .  the  diocesans  and  their  juris- 
dictions spiritu.1l.  and  the  Keys  of  the  Church  with  the  censures  of  the 
same,  they  do  utterly  contemn  and  despise  ;  and  so  their  wicked 
preachings  and  doctrines  continue  from  day  to  day,  to  the  hatred  of 
right  and  reason,  and  utter  destruction  of  order  and  good  rule.'  To 
remedy  these  evils  it  was  enacted,  that  the  Bishops,  at  their  mere  will 
and  pleasure,  should  have  power  to  arrest  and  imprison  persons 
defamed  or  vehemently  suspected  of  such  offences,  until  they  should 
make  canonical  purgation  ;  and,  if  convicted,  to  punish  them  with  fine 
and  imprisonment.  And  if  any  person  so  convicted  should  refuse  to 
abjure  such  preachings,  doctrines,  opinions,  schools,  and  misinforma- 
tions, or,  after  abjuration,  should  be  proved  to  have  relapsed,  then  the 
sheriff  of  the  county,  or  the  mayor  and  bailiffs  of  the  nearest  borough 
should,  on  requisition,  be  present  at  the  pronunciation  of  the  sentence, 

been  proposed  in  this  matter  was  without  their  .issent,  and  pray  that  the  statute 
may  be  annulled  ;  for  it  was  never  their  intent,  they  said,  to  be  judged  by,  or  to 
bind  themselves  or  their  descendants  to,  the  bishops  more  tlian  their  ancestors  had 
bcLMi  bound  in  limes  past.  The  Kinp  returned  an  answer  agreeing  to  their  petition. 
(Rot.  Pari.,  5  Kic.  II.,  iii.  141  ;  Hallam.  Mid.  Ages,  iii.  89.)  Nevertheless  the 
pretended  statute  remained  on  the  statute  book,  and  was  not  formally  repealed 
until  the  passing  of  the  Stat.  Law  Revision  Act,  1863. 

*  At  the  same  time  that  Henry  IV.  was  supporting  the  National  Church  against 
domestic  advors^iries.  he  was  careful  to  maintain  the  policy  of  resistance  to  the 
aggressions  of  the  Pope.  See  statutes  a  Hen.  IV.  c.  3  ;  2  Hen.  IV.  c.  4 ;  5  Htn. 
IV.  c.  II  ;  and  9  Hen.  IV.  c.  9. 
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should  receive  the  persons  so  condemned  into  custody,  'and  them 
before  the  people,  in  an  high  place,  do  to  be  burnt,  that  such  punish- 
ment may  strike  in  fear  to  the  minds  of  others.'  * 

There  seems  little,  doubt  that   the  Commons  were  not  assenting  Ti»«  ^o™.- 
parties  to  this  burning  statute.     Throughout  the  whole  of  Henry  I  V.'s  tion  the 
reign  they  manifested  a  very  hostile  spirit  to  the  clergy  ;  and  on  two  S^Jar^T.* 
occasions,  in  1404  and  again  in  1410,  they  proposed  that  the  temporalities  <\on  of 
of  the  Church  should  be  confiscated  to  the  use  of  the  State  :  but  the  property. 
King  refused  to  countenance  the  scheme.*    The  abortive  insurrection  insurrection 
of  the  Lollards  at  the  commencement  of  Henry  \'.*s  reign,  under  the  Lo\iJ*rd« 
leadership  of  Sir  John  Oldcastle,  had  the  effect  of  adding  to  the  penal  «ndcr  sir 
laws  already  in  existence  against  the  sect.     In  a  Proclamation,  the  (MdcastU. 
King  asserted  that  the  insurgents   intended   *  to  destroy   him,  his  '♦"* 
brothers,  and  several  of  the  spiritual  and  temporal  lords,  to  contiscate 
the  possessions  of  the  church,  to  secularise  the  religious  orders,  to 
divide  the  realm  into  confederate  districts,  and  to  appoint  Sir  John 
Oldcastie  president  of  the  commonwealth.'     In   1414  a  statute  was 
passed  which,  after  reciting  that  *  great  rumours,  con i^rejjai ions  and 
insurrections  of  people  here  in  the  realm  of  England,  by  divers  of  the 
King^s  liege  people,  as  well  by  them  which  were  of  the  sect  of  heresy 
commonly  called  LoUardry,  as  by  other  of  their  confederacy,  excita- 
tion, and  abetment,  now  of  late  were  made  to  subvert  the  Christian 
faith,  and  the  law  of  God,  and  Holy  Church,  to  destroy  the  King  and 
all  the  Estates  of  the  Realm,  and  also  all  manner  of  policy,  and  tinally 
the  laws  of  the  land,'  enacted  that  the  Lord  Chancellor,  the  Judges, 
and  all  magistrates  should  be  sworn  to  use  their  best  power  and 
diligence  to  detect  and  arrest  persons  suspected  of  Lollardry,  and 
deliver  them  over  to  the  Ecclesiastical  courts  and  that  the  prisoners 
on  conviction  should  forfeit  lands,  goods  and  chattels,  as  in  cases  of 
felony.' 

Although  repressed  and  discredited,  Lollardry  was  by  no  means  LolUu-drv 
extinguished.     Henry  VI.,  in   1431,  writes  of  the  Lollards  *as  God  22?^™,^. 
knoweth,  never  would  they  be  subject  to  His  laws  nor  to  man's,  but  tinguished. 
would  be  loose  and  free  to  rob,  reve  and  despoil,  slay  and  destroy  all 
men  of  thrift  and  worship,  as  they  proposed  to  have  done  in  our 

^  3  Hen.  IV.  cap.  15,  a.d.  1401  ;  Stat,  of  the  Realm,  ii.  125.  The  writ  Dg 
Haerftico  Comburendo,  '  all  processes  and  proceedings  thereupon,  and  all  punish- 
ment by  death  in  pursuance  of  any  ecclesiastical  censures,'  finally  abolished  by 
statute, '29  &  30  Car.  II.,  c.  9. 

*  Walsinijham.  379.  From  the  superfluous  revenues  of  the  Church,  the  Commons 
asserted  that  the  King  might  maintain  15  earls.  1500  knights,  and  6200  esquires  ; 
and  also  support  100  hospitals  for  the  relief  of  the  poor. 

*  2  Hen.  V.,c  7.     14x5. 
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father's  days  ;   and  of  lads  and  lurdains  would  make  lords."    The 

revolutionary  tendencies   of  the    Lollards  were  indeed   effectually 

crushed  out ;   but  '  the  dre  of  heresy  continued  to  smoulder,'  and 

copies  of  Wycliffe's  Bible  were  still  read  in  secret  with  fear  and 

trembling.     During  the  troubled  period  of  the  Wars  of  the  Roses  we 

It  revives^  hear  little  of  heretical  doctrines,  but  from  the  beginning  of  the  i6th 

i6ihc«itturr.  century  the  records  of  the  Bishops*  courts  are  tilled  with  accounts  of 

prosecutions  for  heresy.     In  the  first  years  of  Henry  VIII.  several 

persons  were  burnt  for  this  crime,  while  others  only  escaped  by 

The  •  Anp-    abjuring  their  errors.     About  the  same  time  the  mantle  of  Wycliffe's 

ChristUn       '  poor  priests '  was  taken  up  by  a  society  in  London  calling  itself '  The 

Urochen.'      Association  of  Christian    Brothers.'    *  It  was   composed,'  says  Mr. 

Froude,  *  of  poor  men,  chiefly  tradesmen,  artisans,  a  few,  a  very  few  of 

the  clergy ;    but  it  was  carefully  organised,  it   was  provided   with 

moderate  funds,  which  were  regularly  audited  :  and  its  paid  agents 

went  up  and  down  the  country  carr>'ing  Testaments  and  tracts  with 

them,  and  enrollin;^  in  the  order  all  persons  who  dared  to  risk  their 

Jyjjj*^*j^^^  lives  in  such  a  cause.'-     Even  those  persons  who  felt  no  sympathy 

di^?usted      with  the  doctrines  of  Lollardr\-,  had  been  long  disgusted  with  the  vices 

tactions  of  and  exactions  of  the  Papal  See,  with  the  inordinate  wealth,  privileges, 

and^he**^^    and   encroaching    temper  of   the    clerg}-,  and    the    abuses    of   the 

iibuxes  of       Ecclesiastical  courts. 

iia*  tSS^*  One  of  the  most  mischievous  of  clerical  privileges  was  the  immunity 

system.         of  all  tonsured  persons  from  civil  punishment  for  crimes.     This  had 

cierzr*^^      been  partially  restrained  under  Henr>'  VI.,  by  requiring  that  clerks 

arrested  on  any  criminal  charge,  instead  of  being  instantly  claimed  by 

the  Bishop,  should  plead  their  privilege  at  the  time  of  arraignment,  or 

after  conviction.     Under  Henry  VII.  all  clerks  convicted  of  felony 

were  ordered  to  be  burned  in  the  hand  ;  and  in  15 13,  the  'benefit  of 

clergy'  was  entirely  taken  away  from  murderers  and  felons.'    The 

immunity  was,  however,  still  enjoyed  by  priests,  deacons,  and  sub- 

Dr.  Standish  deacons.     In  1 51 5,  Dr.  Standish,  having  denied  the  right  of  clerks  to 

vocation!       ^e  exempt  from  the  jurisdiction  of  the  King's  courts,  was  attacked  by 

KTf.  A/p.      Convocation  ;  whereupon  Parliament  petitioned  the  King  to  support 

him  against  his  enemies.    The  King,  after  hearing  both  sides,  decided 

in  favour  of  Standish.     About  the  same  time  popular  indignation  was 

Ca$«of        greatly  excited  against  the  clergy-  by  the  case  of  Richard  Hunne,  a 

HuaS^        citizen  of  London,  who  having  sued  a  clerk,  in  a  Civil  court,  for  illegal 

extortion,  was,  by  way  of  retaliation,  prosecuted  in  the  Bishop's  court 

*  Archaeologia,  vol.  xxii-.  p.  339  stq. 

*  Froude,  Hist.  Eng.,  ii.  p.  26. 
'^4  Hen.  Vni.,  sess.  2,  c.  2. 
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for  heresy,  and  having  been  committed  to  the  Bishop's  prison,  was 
found  hanged  in  his  chamber.  The  Bishop's  chancellor  and  sumner 
were  indicted  for  the  murder  on  such  vehement  presumption,  that,  a 
conviction  being  almost  certain,  the  Bishops  appealed  to  the  King  to 
defer  the  trial,  declaring  that  the  London  juries  were  so  prejudiced 
against  the  Church  that  they  would  find  Abel  guilty  of  the  murder  of 
Cain  ;  and  that  the  clcrg>'  ought  to  have  time  to  enquire  of  the  Court 
of  Rome  whether  submission  to  Civil  courts  was  consistent  with  the 
laws  of  God  and  the  liberties  of  Holy  Church.  In  reply  Henry 
declared  that '  By  the  permission  and  ordinance  of  God,  we  are  King 
of  England  ;  and  the  kings  of  England  in  times  past  never  had  any 
superior  but  God  only.  Therefore,  know  you  well,  that  we  will 
maintain  the  right  of  our  crown,  and  of  our  temporal  jurisdiction,  as 
well  in  this  as  in  all  other  points,  in  as  ample  a  manner  as  any  of  our 
predecessors  have  done  before  our  time.'  * 

Such  was  the  state  of  popular  feeling  in  England  when   Martin  Luther.it 
Luther  nailed  his  theses  to  the  church  door  of  Wittenberg,  and  set  in  isi-.*"    '*' 
motion  that  mighty  religious  revolution,  which,  while  it  has  to  some 
extent  affected  the  destinies  of  all  Western  nations,  has  in  an  especial 
manner  influenced  the  religious  and   political  development  of  the 
English  people.* 

Inclined  as  a  man  of  Henry*s  intelligence  and  force  of  character  J^^^^d'to 
must  have  been  to  reform  the  abuses  of  the  Ecclesiastical  system  and  curb  Ecde* 
curb  the  excesses  of  clerical  power,  he  was  altogether  opposed  to  abates,  but 
Doctrinal  innovations.  In  defence  of  Orthodoxy  he  even  condescended  opposed  to 
to  a  polemic  contest  with  Luther,  and  for  the  treatise,  Assertio  Sept  em  change<t. 
Sacramentorum  adversus  Martinum  Luihemm,  received  from  Pope  HU  book 
Leo  X.  the  title  of '  Defender  of  the  Faith.'    But  among  the  people  the  Luther  gains 
writings  of  the  *  arch-heretic,'  and  of  other  foreign  reformers,  were  ofToefoide* 
sedulously  circulated  by  the  *  Christian  Brothers,' until  at  length,  under  o*^****  Taxth, 
Edward    VI.  and    Elizabeth,  EngHsh    LoUardism,  stimulated    and  infla^nce  of 
developed  by  the  influence  of  Germanic  Protestantism,  brought  about  the  writings 
the  Doctrinal,  as  Henry  VII L  had  brought  about  the  Political  and  and  other 
Legal,  reformation  of  the   National  Church.     Some  reform  of  the  foISSS!' 
Ecclesiastical  system,  and  even  of  the  doctrines  of  the  Church  must,  En^cUsh 
certainly  have  been  carried  out  at  no  great  distance  of  time,  even  had  some  reform 
no  quarrel  arisen  between  Henry  VIII.  and  the  Papacy.*    The  crisis  oftheEcde- 
was  precipitated  by  the  famous  Divorce  suit  against  Queen  Catherine,  system  wms 
It  is  unnecessary  here  to  discuss  the  merits  of  the  case,  or  to  dwell  jn«^»We. 

Precipitated 

*  Bumct,  Hist.  Reformation,  i.  part  i.  ^     * 
■  See  Macaulay.  Hist.  Eng.,  i.  [49]. 

*  [Cf.  infra,  p.  347,  note  i.— Ed.J 
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upon  the  vacillation  and  duplicity  of  Pope  Cement  VI I.,  'the 
assurances  he  gave  the  King,  and  the  arts  with  which  he  receded  from 
them,  the  unfinished  trial  in  England  before  his  delegates,  Campeggio 
and  Wolsey,  the  opinions  obtained  from  foreign  universities  in  the 
king's  favour,  not  always  without  a  little  bribery,  and  those  of  the  same 
import  at  home,  not  given  without  a  little  intimidation,  or  the  tedious 
continuance  of  the  process  after  its  adjournment  to  Rome.'  * 

More  than  five  years  elapsed  between  Henry's  first  application  to 
the  Pope,  in  1537,  for  a  Bull  annulling  his  marriage  with  Catherine  as 
being  originally  contrary  to  the  laws  of  God,  and  the  celebration  of  his 
marriage  with  Anne  Boleyn  in  November  or  January,  1532-3.'  On 
the  1 2th  of  April,  1533,  the  marriage  was  publicly  owned  ;  on  the  23rd 
of  May,  Archbishop  Cranmer  pronounced  sentence  of  divorce  from 
Catherine  ;  and  on  the  7th  September  following  Anne  became  the 
mother  of  Elizabeth.  On  the  23rd  of  March,  1534,  the  Pope,  urged  by 
the  Cardinals  to  extreme  measures,  pronounced  a  detinite  sentence  in 
favour  of  Catherine,  and  required  the  King  under  pain  of  excommuni- 
cation to  lake  her  back  as  his  wife.  Henceforth,  the  breach  between 
the  King  and  the  Pope  was  irreparable  ;  but  long  before  the  final 
rupture  Henry  had  entered  upon  the  course  of  Ecclesiastical  reform, 
which  was  retarded  or  accelerated  as  the  progress  of  the  great  suit 
seemed  to  call  for  a  conciliatory  or  threatening  attitude  on  the  part  of 
the  King. 

It  is  remarkable  that  the  seven  years' legislation  which  abolished  the 
ParUan7cnt^  Papal  Supremacy  in  England,  reformed  the  constitution  and  adminis- 
»5»9-36.  trative  system  of  the  Anglican  Church,  and  established  the  Royal 
supremacy,  was  the  work  of  one  and  the  same  Parliament.  The 
*  Reformation  Parliament'  met  in  London  on  the  3rd  November,  1529, 
after  an  illegal  intermission  of  the  National  Council  for  seven  years, 
and,  with  the  exception  of  a  single  session,  for  fourteen  years.  It  was 
continued  by  prorogations — unusual  in  those  days — from  year  to  year, 
until  it  was  finally  dissolved  on  the  14th  April,  1536,  having  completed 
the  task  for  which  it  had  been  specially  summoned.* 

^  Hallam,  Const.  Hist.  I.  6z. 

*  [Green,  Hist,  of  the  English  People,  1878-80,  ii.  p.  157,  eives  '  the  spring  of 
1533.'  as  the  date  of  Henry's  marriage  with  .Anne  Boleyn. — C.J 

*  ['  The  so-called  Reformation  Parliament  .  .  was.  with  many  prorogations, 
in  constant  activity  .  .  .  from  Nov.  1529,  to  April,  1536.  With' great  skill  the 
initiative  was  taken  by  an  address  of  the  Commons,  in  which  complaint  was  made 
of  the  increase  of  heretical  teaching  (*'  frantic  and  seditious  books  contrary  to  the 
true  Catholic  faith  ")  and  .  .  the  strongly  prominent  accusation  **  that  such  eccle- 
siastical laws  and  measures  atiiick  your  .Majesty's  prerogative  and  do  your  faithful 
subjects  grievous  wrong."  '    Gneistj  Hist  of  Engl.  Const  p.  489,  note.— Ed.] 
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We  shall  consider  the  Ecclesiastical  reforms  of  the  Reformation 
Parliament  in  the  chronological  order  of  its  seven  sessions. 

Soon  after  the  meeting  of  Parliament  a  petition  was  presented  to  Sesti^  i, 
the  King,  in  the  name  of  the  Commons  of  England,  containing  what  Petition  of 
was  in  fact  a  formal  *  Acte  d'accusaiion/  with  a  detailed  summary  of  J^JJ^^J'^ 
grievances,  against  the  clcrg\'  generally  and  the  Bishops  in  particular.  »y»temaiic 
This  address  disclosed  the  design  of  a  systematic  scrutiny  into  all  the  Eccic«iasti- 
abuses  which  had  been  imputed  to  the  Anglican  Church.    It  is  evident  ^^  »*>"•«*• 
from  the  King's  conduct  and  observations  with  regard  to  it,  that  he 
favoured,  and  had  possibly  originated,  the  bold  and  novel  enquiry. 
The  ever-present  difficulty  of  reconciling  the  Papal  pretensions  with 
national  independence  is  also  clearly  brought  out.     It  was  the  divided 
allegiance  of  the  Bishops  which  especially  struck  Henry's  mind,  and 
which  for  national  as  well  as  personal  reasons  he  was  so  anxious  to 
determine.     He  doubtless  saw  that,  in  the  impending  struggle,  the 
oaths  sworn  by  the  prelates   to  the  Pope  woukl  afford  them  ])ut  too 
ready  an  excuse  for  taking  part  aijainst  him.* 

The  address  of  the  Commons   was  referred   by  the   King  to  the  it  is  referred 
Bishops,   with   a   request   that   they  would   immediately  answer  its  jjJhopi  for 
charges.  After  some  delay,  the  Bishops  replied  in  a  lengthy  document,  an  answer, 
which  was  handed  bv  the  King  to  the  Commons  with  the  remark, 
*  We  think  their  answer  will  smally  please  you,  for  it  seemeth  to  us 
very  slender.' 

A  few  days  later,  *  the  King  sent  for  the  Speaker  again,  and  twelve  Henry's 
of  the  Commons  House,  having  with  him  eight  lords,  and  said  to  them,  the  bTsHo^' 
Well-beloved  subjects  !  we  thought  that  the  clergy  of  our  realm  had  ans^'- 
been  ottr  subjects  wholly,  but  now,  we  have  well  perceived  that  they  be 
but  half  our  subjects  ;  yea,  and  scarce  our  subjects,  for  all  the  prelates, 
at  their  consecration,  take  an  oath  to  the  Pope  clean  contrary  to  the 
oath  they  make  to  us,  so  that  they  seem  to  be  his  subjects  and  not 
aitrs.    Copies  of  both  the  oaths  I  deliver  here  to  you,  requiring  you  to 
invent  some  order  that  we  be  not  thus  deluded  of  our  spiritual  subjects.' 
The  Speaker  then  departed  and  caused  the  two  oaths  to  be  read  in  the 
Commons  House.* 

'  See  Andrew  Amos.  Statutes  of  the  Reformation  Parliament.  332.  Mr.  Amos 
remarks  of  the  Statutes  of  Henry's  reign,  that  '  their  p.irentnge  is  less  that  of 
deliberate  assemblies  than  of  an  individual  author,  whose  dictates  and  expressions 
have  a  marked  peculiarity  of  sentiment  and  tone.'  The  Preamblts  are  'prolix, 
diffuse,  and  redundant  beyond  all  former  example,  as  if,  apparently,  to  guard  the 
enacting  clauses  from  misrepresentation  of  motives  rather  than  misinterpretation 
of  texts.  They  generally  consist  cf  reasoninijs  and  facts  upon  which  it  was  pro- 
fessed that  the  statutes  were  grounded  ;  they  exhibit,  with  grc.uer  probability  of 
truth,  the  lights  in  which  it  was  desired  that  the  nation  should  view  them,  without 
conjectures  to  the  right  hand  or  the  left.'    [Amos,  op.  cit.'\  pp.  3,  9. 

•  Hall,  cited  by  A.  Amos.  p.  233,     [Cf.  Kroude,  vol.  i.  c.  3.— liD.] 
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Three  statutes  were  passed  in  the  first  session  in  restraint  of  the 
personal  privileges  and  emoluments  of  the  clergy. 

(i)  The  fees,  hitherto  assessed  at  discretion,  upon  the  granting  of 
probates  and  administration  by  the  ecclesiastical  courts  were  reduced 
to  fixed  and  moderate  proportions. 

This  was  a  mode  of  ecclesiastical  extortion  which  had  been  long  and 
bitterly  resented.  A  statute  of  the  31st  year  of  Edward  III.  (st  i,  c  4) 
had  been  passed  to  repress  the  '  outrageous  and  grievous  fines  and 
sums  of  money  taken  by  the  ministers  of  bishops  and  other  ordinaries' 
of  Holy  Church,  for  the  probate  of  testaments;'  and  another  statute 
of  the  3  Hen.  V.  c  8,  had  been  made  temporary  only  by  reason  that 
'  the  ordinaries  did  then  promise  to  reform  and  amend  the  oppressions 
and  exactions  complained  of;'  but  as  the  abuse  still  continued, 
'  nothing  reformed  nor  amended  but  greatly  augmented  and  increased 
ag«iinst  right  and  justice/  it  was  now  effectually  restrained  by  this 
statute  of  Hcnrv's  rei.jn.- 

(2,  The  mortuar>-  fees,  or  *  corse  presents,*  of  the  parochial  clerg}* 
were  regulated.  After  reciting  that  these  fees  had  been  *  over  excessive 
to  the  poor  people  and  other  persons  of  this  realm,  and  also  had  been 
demanded  and  levied  for  such  as  at  the  time  of  their  death  have  had 
no  property  in  any  goods  or  chattels,  and  many  times  for  wayfaring 
travelling  men  in  the  places  where  they  have  fortuned  to  die ; '  the 
statute  fixed  the  fees  on  a  graduated  scale,  from  three  shillings  and 
fourpence  up  to  ten  shillings,  according  to  the  value  of  the  deceased 
person's  property,  but  with  an  entire  exemption  in  the  case  of  married 
women,  children,  persons  not  keeping  house,  and  wayfaring  men.' 

(3)  Pluralities,  non-residence,  farming  and  trading  by  the  clergy 
were  forbidden.  It  was  enacted  that  no  clergyman  should  thencefonh 
take  any  land  to  farm  beyond  what  was  absolutely  necessary  for  the 
support  of  his  own  household  ;  or  should  buy  merchandise  to  sell 
again ;  or  keep  tanneries  or  brewhouses,"*  or  otherwise  directly  or 
indirectly  trade  for  gain.  Pluralities  were  not  to  be  permitted  with 
respect  to  benefices  above  the  yearly  value  of  £%  ;  and  residence  was 
made  obligatory.  Papal  and  Episcopal  dispensations  [for]  pluralities 
and  non-residence  were  declared  illegal,  and  persons  procuring  them 

*  The  term  Ordinary  is  generally  synonymous  uith  Bishop  ;  but  it  includes  every 
ecclesiastical  judge  who  has  the  regular  t^rtf/xrary  jurisdiction  independent  of  another. 
Co.  Litt.  344. 

«  21  Hen.  VIII.  c.  5. 
»  21  Hen.  VIII.  c.  6. 

*  The  Commons,  in  a  petition  to  the  King  concerning  clerical  abuses,  had  made 
a  particular  complaint  of  reverend  tanners  and  brewers.  A.  Amos,  Statutes  of 
Hen.  VIII.  p.  337. 
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rendered  liable  to  heavy  penalties  :  but  power  was  reserved  to  the 
King  to  sell  such  dispensations  to  a  numerous  list  of  chaplains  (of  the 
King,  the  nobility,  the  judges,  and  other  ofBcials),  to  the  brothers  and 
sons  of  temporal  peers  and  of  knights,  and  to  persons  holding  the 
degree  of  Doctor  or  Bachelor  of  Divinity  or  Law.  The  Crown  thus 
acquired  a  powerful  means — hitherto  enjoyed  by  the  Pope — of  in- 
fluencing the  lower  House  of  Convocation. 

In  this  Session  no  statute  directly  aimed  at  either  Pope  or  clerg>'  •^^*"***  '^' 
was  passed.     But  in  an  Act  for  the  punishment  (by  whipping,  pillory, 
and  loss  of  ears)  of  beggars  and  vagabonds,  were  significantly  included  Proctor*  and 
*  all  Proctors  and  Pardoners  going  about  the  country  without  sufficient  punished  as 
authority.'*      Proctors    were    officers    of   the    Ecclesiastical    courts ''**^*****"*^ 
analogous   to  attorneys  of  the   Civil  courts  ;    Pardoners  were   the 
itinerant  vendors  of  Indulgences  and  relics  from  the  Court  of  Rome. 

This  was  followed  by  the  Act  for  the  pardon  of  the  clergy  in  the  ^^pn\^^ 
matter  of  the  praemunire  to  which  they  were  very  harshly  and  unfairly  munirt. 
held  to  have  rendered  themselves  liable,  in  consequence  of  admitting 
the  Lcgatine  authority  of  Cardinal  Wolsey.  The  Cardinal  had  been 
indicted  in  Oct.  1529,  upon  the  Statute  of  Praemunire  of  the  i6th 
Richard  1 1.,  for  having  obtained  Bulls  from  Rome,  which  he  caused  to 
be  publicly  read,  and  by  which  he  exercised  jurisdiction  and  authority 
Legatine,  to  the  deprivation  of  the  King's  power  established  in  his 
courts  of  justice.  Wolsey  had  been  careful  to  obtain  the  King's 
licence  under  the  Great  Seal  authorising  him  to  exercise  the  Legatine 
authority,  and  although  the  King  may  be  considered  to  have  exceeded 
his  legal  right  in  granting  such  a  licence,  still,  as  the  Dispensing 
power  had  been  continuously  claimed  and  frequently  exercised  by  the 
Crown,  both  with  respect  to  the  Statutes  oi  Praemunire  ^lA  others, 
there  was  equally  an  equitable  and  moral  if  not  a  legal  defence  to  the 
charge.'  Wolsey,  however,  thinking  it  prudent  not  to  plead  his  Royal 
licence,  was  found  guilty  on  his  own  confession ;  and  after  being 
plundered,  received  the  King's  pardon.  It  was  now  contended,  on  the 
ground  of  his  conviction,  that  all  the  clergy  of  the  realm  had  been 
guilty  of  praemunire^  because  by  admitting  the  jurisdiction  they  had 
become,  in  the  language  of  the  statute,  his  *  fautors  and  abettors  ; ' 
and  the  Attorney-General  was  instructed  to  file  an  information  against 
the  whole  clerical  body  in  the  Court  of  King's  Bench.  The  Convoca-  Pardoned  on 
tion  of  Canterbury  hastily  assembled,  and  offered  the  King  ;^ioo,ooo  ria!5e"«\im 

and  adniU- 

1  23  Hen.  VIII.  c.  12. 

'  It  bad  been  decided  in  Henry  VII. 's  reign,  that  although  the  King  could  not 
dispense  with  penalties  for  an  act  against  the  common  law,  he  could  do  so  with 
respect  to  an  act  prohibited  by  statute  only.    See  supra,  p.  345. 
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Kinff's*  in  return  for  a  full  pardon.  This  offer  the  King  refused  to  accept, 
Mprtmacy.  unlcss  in  the  preamble  of  their  petition  he  was  acknowledged  to  be 
*  the  protector  and  only  supreme  bead  of  the  church  and.  clergy  of 
England.'  After  much  discussion,  the  King  finally  consented  to 
accept  the  acknowledgment  of  his  supremacy  with  the  qualifying^ 
words,  '  so  far  as  the  law  of  Christ  will  allow.*  The  Convocation  of 
York  adopted  the  same  lan<;uagc,  and  voted,  for  a  Hkc  pardon,  the 
sum  of  ^18,840.* 

It  is  remarkable  in  a  rci;;n  when  the  power  of  the  Crown  was  at  its 

highest,  and  when  Parliament  even  delegated  to  the  King  its  legislative 

functions,  that  the   King   should   have  admitted  his  Parliament  to 

participate  in  the  undoubted  Royal  prerogative  of  pardoning  ofiTcnccs. 

The  unusual  character  of  a  pardon  granted  to  a  whole  estate  of  the 

realm  may  have  been  a  reason  for  a  special  Parliamentar>'  sanction, 

and,  moreover,  until  the  clerjrv  had  been  found  iruiltv  bv  a  court  of 

law  a  pardon  from  the  Kip..cT  alone  would  have  been  in  fact  an  exercise 

of  the  Dispensing  power  uhich  had  already  proved  so  poor  a  protec- 

aKo  in'L^       ^'^"  ^°  Wolsey.     But  a  diiliculty  arose  in  the  passage  of  the  Hill  of 

rra^'fuuHtrt  Parcon  through  the  Lower  House.     The  comprehensive  words  of  the 

Statute  of  Praemunire^  applied  not  only  to  the  clergy  but  to  the  Privy 

Council,  the  Lords  and  Commons,  and  indirectly  to  the  whole  nation, 

as  having    recognised   Wolsey   in    his    capacity    as   Legate.      The 

The  Com-     Commons,  therefore,  fearing  that  the  King  might  make  the  alle<ied 

moiis  insist      .  ^rt'ii-;.  ., 

00  a  pardon  pracmumrc  an  excuse  for  fleecmg  the  laity  as  well  as  the  clerg>',  boldly 
to  the  laity,  ^efuscd  to  pass  the  Bill  for  the  pardon  of  the  latter,  •  unless  all  men 
might  be  included,  arguing  that  ever\'  man  who  had  anything  to  do 
with  the  cardinal  was  in  the  same  case.*  The  Speaker  and  a  number 
of  members  subsequently  waited  upon  the  King,  and  in  more  sub- 
missive language  declared  *  that  his  faithful  Commons  sore  lamented 
and  bewailed  their  chance,  in  having  occasion  to  think  or  imagine 
themselves  out  of  his  favour,  because  he  had  granted  his  most  gracious 
pardon  to  his  spiritual  subjects  for  the  praemunire  and  not  to  them  ; 
wherefore  they  most  humbly  besought  his  majesty  out  of  his  wonted 
goodness  and  clemency  to  include  them  in  the  same  pardon.'  The 
King  replied,  *  that  he  was  their  prince  and  sovereign  lord,  and  that 
they  ought  not  to  restrain  him  of  his  liberty,  nor  compel  him  to  show 
his  mercy.  Wherefore,  since  they  had  denied  to  consent  to  the  pardon 
of  his  spiritual  subjects,  which  he  said  he  might  give  without  their 
consent,  under  his  great  seal,  he  would  be  well  advised  before  he 
pardoned  them,  because  he  would  not  have  it  look  as  if  he  was  com- 

*  22  Hen.  VIH.  c.  15  ;  23  Hen.  VHI.  c.  19. 
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pelled  to  do  so.'  *    However,  a  pardon  to  the  laity  was  signed  by  the  *''"*^^"u 
King,  and  embodied  in  an  Act  of  Parliament,  by  which  his  majesty  Act  of 
•  of  his  mere  notion,  and  of  his  benignity,  special  grace,  pity,  and  '**'***«*»«"^ 
liberality,  hath  granted,  and  by  the  authority  of  the  present  Parliament 
granteth  to  all  ami  sinjrular  his  temporal  and  lay  subjects  and 
temporal  bodies  politic  and  corporate,  and  to  every  one  of  them,  his 
pardon  for  offences  against  the  Statutes  of  /V/nvj^rj  and  Pnumunire! 
This  pardon  of  a  whole  nation  is  not  only  one  of  the  most  extraordinary 
events  of  this  extraordinary  reign,  but  it  is  probably  unparalleled  in 
histor>'.     It  was  all  the  more  preposterous  from  the  circumstance  that, 
in  effect,  the  Lords  and  Commons  pardoned  thcmselves.- 

Thesc  proceedings  took  place  in  the  early  part  of  the  year  1531, 
while  the  King's  representatives  at  Rome  were  still  pressing,  though 
with  diminished  hopes,  for  a  favourable  termination  of  the  King's  suit. 
In  the  next  session  of  Parliament,  while  the  clcrcrv  were  still  under  the 
terror  of  their  recent  narrow  escape  from  ilie  pcnaliics  of  a  praemunire^ 
the  attack  upon  the  Papal  and  Ecclesiastical  privileges  was  vigorously 
but  cautiously  renewed. 

(i)  An  Act  was  passed  to  restrain  the  citation  of  persons  out  of  the  •5««<'«  itt. 
dioceses  in  which  they  were  resident.   The  preamble  recites  that  great  Act  to 
number  of  the  King's  subjects  as  well  men,  wives,  servants,  as  others,  cUation  of* 
dwelling  in  divers  dioceses  of  England  and  Wales,  have  been  at  many  persons  out 
times  called  by  citation  and  other  processes  compulsory  to  appear  in  diocese  in 
the  Arches  audience  and  other  high  courts  of  the  archbishops  of  this  reside.**'*'* 
realm,  far  from  their  dwellings,  and  many  times  to  answer  to  surmised 
and  feigned  causes,  and  suits  of  defamation,  withholding  of  tithes,  and 
such  other  like  causes  and  matters,  which  have  been  sued  more  for 
malice  and  for  vexation  than  forany  just  cause  of  suit  ;  and  not  appear- 
ing they  are  excommunicated,  or  at  least  suspended  from  all  divine 
services,  and  can  only  be  absolved  on  payment  of  the  fees  of  court, 
and  also  to  the  'summoner,  apparitor,  or  other  light  literate  person' 
by  whom  they  were  certified  to  be  summoned,  a  further  sum  for  every 
mile  distant  from  the  court  to  the  residence  of  the  party.     It  was 
therefore  enacted  that  with  certain  exceptions,  no  person  should  be  * 

*  Hall,  cited  by  A.  Amos.  Reformation  Parliament,  p.  6i. 

■  Amos.  p.  6a.  The  pardon  to  the  clergy  of  the  Province  of  Canterbury  was  by 
Stat.  2a  Hen.  VHI.  t  15,  the  pardon  of  the  laity  bv  aa  Hen.  VIII.  c'  16  :  the 
pardon  of  the  clergy  of  York  Province  by  33  Hen.  VHI.  c  19.  passed  in  the  follow- 
ing session.  For  recent  views  of  the  Praemunirt  thus  presumed  to  have  been 
incurred,  and  of  the  submission  of  the  clergy  to  the  Kings  supremacy,  see  Dixon's 
Hist,  of  the  Church  of  Eng.  vol.  i.  (x5a9-37).  p.  53  et  seq.,  and  the  Quarterly 
Review^  Oct.  1879.  Art.  The  submission  of  the  Clergy.  [Cf.  also,  on  the  whole 
period,  Brewer's  Henry  VllL^  ed.  by  Gardiner.— Cj 
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summoned  out  of  the  diocese  in  which  he  resided,  and  the  fee  for  a 
citation  was  reduced  from  two  shillings  to  threepence.^ 
iSSr^u  '  ^*)  Shortly  afterwards  an  Act  was  passed  depriving  the  Pope  of  the 
ttkcn  from  Annates,  or  first-fruits  of  benefices.'  It  recites  that  the  Pope's  holiness, 
^^'  his  predecessors,  and  the  court  of  Rome,  by  long  time  had  theretofore 
taken  of  all  archbishops  and  bishops  elected  within  this  realm  of 
England  annates  or  first-fruits ;  which  they  were  compelled  to  pay 
before  they  could  receive  the  Pope's  bulls  for  their  elections  to  be  con- 
firmed ;  but  such  annates  had  risen,  grown,  and  increased  by  an 
uncharitable  custom  grounded  upon  no  just  or  good  title,  and  the  pay- 
ment thereof  enforced  by  the  restraint  of  bulls  against  all  equity  and 
justice  :  therefore  the  noblemen  of  this  realm  and  the  wise,  sage, 
politic  Commons  of  the  same,  considering  that  the  court  of  Rome 
ceaseth  not  to  tax,  take  and  exact  the  said  annates — which  \vere  first 
sutfered  to  be  taken  within  this  realm  for  the  only  defence  of  Christian 
people  against  the  Intidels,  but  now  be  claimed  as  mere  duty  only  for 
lucre,  against  all  right  and  conscience.  .  .  .  And  albeit  that  the 
King  and  all  his  subjects,  spiritual  and  temporal,  be  as  obedient, 
devout,  catholic  and  humble  children  of  God  and  Holy  Church  as  any 
people  be  within  any  realm  christened ;  yet  the  said  exactions  of 
annates  be  so  intolerable  and  importable  that  it  is  considered  and 
declared  by  the  whole  body  of  this  realm  now  represented  by  all  the 
states  of  the  same  assembled  in  the  present  Parliament,  that  the  King's 
Highness  before  Almighty  God  is  bound,  as  by  the  duty  of  a  good 
Christian  Prince,  for  the  conservation  of  the  good  estate  and  common- 
wealth of  this  his  realm,  to  do  all  that  in  him  is,  to  obviate,  repress 
and  redress  the  said  abusions  and  exactions  of  annates.  It  was  there- 
upon enacted  that  the  payment  of  annates  should  cease ;  that  any 
bishop  making  such  payments  should  forfeit  all  his  lands  and  goods  to 
the  King ;  that  if  any  Bishop  presented  by  the  King  to  the  Pope 
should  be  letted  or  delayed  through  withholding  of  Bulls,  he  should 
be  consecrated  in  England  by  the  Archbishop  ;  that  every  Archbishop 
presented  by  the  King  and  from  whom  the  Pope  should  withhold  the 

»  33  Hen.  VIII.  c.  9. 

'  [As  early  as  the  6th  century  it  was  customary  for  the  ordaining  authorities  to 
demand  a  fee  of  those  advanced  to  any  ecclesiastical  preferment,  which  amounted 
sometimes  even  to  the  whole  of  one  year's  income  from  the  benefice.  The 
"  annates  "  in  England,  which  had  been  usually  paid  to  the  Archbishop  of  Canter- 
bury, were  laid  claim  to  by  John  XXII.  (13x6-34)  for  the  space  of  three  years,  and 
by  his  successors  until  Z531  (Henry  VIII.).  At  the  close  of  the  Reformation  the 
annates  were  noAde  over  to  the  Crown ;  but  were,  in  1704.  by  Queen  Anne, 
appropriated  to  the  poorer  clergy,  and  thus  formed  the  so-called  '  Queen  ; 
Anne's  Bounty,*  Cf.  Hardwick,  Church  Hist  Middle  Ages  (x86z),  p.  346,  n.  3. 
—Ed.] 
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necessary  Bulls,  should  be  consecrated  by  two  Bishops  to  be  nomi- 
nated by  the  King  ;  that  Bishops  so  consecrated  should  be  installed, 
accepted,  and  obeyed,  and  should  enjoy  their  spiritualities  and 
temporalities  as  completely  as  if  they  had  obtained  their  Bulls  from 
Rome  ;  and  that  any  censures,  excommunications,  or  interdicts  issued 
in  consequence  by  the  Pope  should  be  utterly  disregarded.  A  re- 
markable proviso  was  added,  evidently  with  the  object  of  influencing 
the  Pope  in  the  negotiations  for  the  Divorce  still  pending  at  Rome. 
*  Forasmuch  as  the  King  and  the  Parliament  did  not  intend  to  use  in 
this  or  any  other  like  cause,  extremity  of  violence,  before  gentle 
courtesy  and  friendship  first  attempted,'  it  was  further  enacted  that,  in 
order  to  come  to  an  amicable  composition  with  the  Pope,  the  King 
should  have  power  to  declare  by  his  letters  patent,  before  the  beginning 
of  the  next  session  of  Parliament,  *  whether  the  premises  or  any  part, 
clause  or  matter  thereof,'  should  he  obser\-ed  and  take  cfiect  as  a 
statute  or  not.* 

The  fourth  session  of  Parliament  began  on  the  4:h  of  Fcbruarv.  •S''"-t'«/» . 
The  King  had  been  secretlv  married  to  Anne  liolcvn  in  the  lanuarv, 
or  November,  preceding  ;  and  arrangements  were  in  contemplation 
for  the  sentence  of  Divorce  from  Catherine  which  Archbishop  Cranmer 
pronounced  in   the  ensuing  May.     It  was  probably  with   the  view 
of  quashing  Queen  Catherine's  pending  appeal  to  Rome,  and  also, 
prospectively,  any  appeal  which  she  might  make  against  the  Arch-  •^<^'  ^°T  '*»« 
bishop's  sentence,  that  an  Act  was  now  passed  forbidding,  under  the  Appiaii  to 
penalty   of  praemunire^  all   appeals   from   the   Spiritual  Judges   in     **"*** 
England   to   the   Court  of  the   Pontiff.-     In  a  curious  and  lengthy 
preamble  it  is  recited  that  By  divers  and  sundry  old  authentic  histories 
and  chronicles  it  is  manifestly  declared  that  this  realm  of  England  is 
an  EmpirCy  and  so  hath  been  accepted  in  the  world,  governed  by  one 
supreme  Head  and  King  having  the  dignity  and  royal  estate  of  the 
imperial  crown  of  the  same  ;  unto  whom  a  body  politic,  compact  of 
Spiritualty  and  Temporalty,  owe  next  to  God  a  natural  and  humble 

»  23  Hen,  VIII.  c.  aa 

•  [Hardwick,  Hist,  Christ.  Ch,,  MiddU  At^es,  x86i,  245.  .ind  «.  6,  dc«aling  with 
the  period  1073-1305,  notes,  as  a  symptom  of  the  '  desire  to  elevate  and  enric:i  the 
papacy,'  the  requirement  now  extended  in  all  quarters,  that  appeals,  instead  of 
being  settled  in  the  courts  at  home,  should  pass,  almost  indiscriminately  to  the 
Roman,  as  the  ultimate  tribunal  of  the  West.  He  also  remarks,  n,  6.  u.s,,  that 
in  England  there  was  aUays  a  peculiar  jealousy  on  the  subject  of  appeals,  goint; 
back,  as  he  shews,  op.  cit.',  p.  z6,  n.  z,  to  the  case  of  Wilfrid,  nnd  the  attitude 
tow.irds  Rome  taken  by  Ecgfrith  and  .A.ld frith  of  Northumbria,  the  latter,  while 
respecting  the  persons  of  the  Papal  Legates,  expressly  stating  '  se  .  .  .  assensum 
legation!  omnino  abnucre,  quod  esset  contra  rationem  ho.nini  jam  bis  a  toto  Ang- 
lorum  concillo  damnato  propter  quaelibet  Apostolica  scripta  communicare,'  Vit.  S. 
Wilf.  c.  48-52,  cited  ir.i.— C.] 
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obedience.    After  referring  to  the  statutes  of  Edward  U  Edward  HI., 
Richard  II.,  and  Henry  IV.,  made  to  keep  *  the  imperial  crown  of  this 
realm  from  the  annoyance  as  well  of  the  See  of  Rome  as  from  the 
authority  of  other  foreign  potentates,* » and  reciting  that  since  those 
good  statutes  and  ordinances,  inconveniences  and  dangers  not  pro- 
vided for  plainly  therein   had  arisen  and  sprung  up  by  reason  of 
appeals  to  Rome,  in  causes  tcstamentar>-,  of  matrimony  and  divorces, 
tithes,   oblations  and   obventions,  not  only   to  the  great   vexation, 
trouble,  costs  and  charges  of  the  King's  Highness  and  many  of  his 
subjects,  but  also  to  the  great  delay  and  let  to  the  true  and  speedy 
determination  of  the  said  causes,  for  so  much  as  the  said  parties 
appealing  to  the  said  court  of  Rome,  most  commonly  do  the  same  for 
the  delay   of  justice  :    it  was    therefore    enacted— That  all  causes 
testamentary,  of  matrimony  and  divorce^  tithes,  oblations,  and  obven- 
tions, alrtuuiv  commenced  or  hereafter  comin;^  in  contention,  whether 
thcv  concerned  the  Kinij,  his  heirs  or  successor.s  or  any  subjects  or 
resiants  of  what  dcjree  soever  thev  be,  should  be  heard  and  determined 
within  the    Kings  jurisdiction,  and   not  elsewhere,  in  such  courts, 
spiritual  and  temporal,  as  the  case  should  require,  any  inhibitions  or 
excommunications,  or  processes  from  the  see  of  Rome  notwithstand- 
ing ;  that  any  person  procuring  from  Rome  any  foreign  process,  should 
incur  the  penalties  oi praemunire  ;  that  the  course  of  appeal  should  be 
from  the  Archdeacon  to  the  Bishop,  and  from  the  Bishop  to  the  Arch- 
bishop of  his  province  ;  and  that  in  any  case  touching  the  King  or  his 
successors,  the  appeal  should  be  to  the  Upper  House  of  Convocation.' 
Stssitm  V.         Before  the  meeting  of  Parliament  for  its  fifth  session,  on  the  15th 
»«33-4.       January,  1 533-4,  Archbishop  Cranmer  had  pronounced  the  divorce  of 
Henry  from  Queen  Catherine,  the  King's  marriage  with  Anne  Boleyn 
had  been  publicly  acknowledged,  and  a  final  breach  with  the  Pope 
appeared  imminent. 
^^l^\^       (i)  The  first  important  Act  passed  was  one  for  making  the  King's 
c/tJuei^^.  assent  requisite  to  the  validity  of  Ecclesiastical  canons,  and  for  the 
more  general  prohibition  of  appeals  to  Rome.     The  clergy  in  Convo- 
cation had  already  been  induced  to  promise  that  they  would  never 
from  thenceforth  enact,  promulge  or  execute,  any  new  canons,  consti- 
tutions, or  ordinances,  without  the  King's  licence  to  make  them  and 
his  approval  of  the  same  when  made.     By  the  present  statute  this 
submission  of  the  clergy  was  recorded  and  confirmed,  and  the  penalty 
of  fine  and  imprisonment  at  the  King's  pleasure  imposed  upon  all  who 
should  act  contrary  to  its  provisions.    Appeals  to  Rome,  which  had 

\  Supra,  pp.  336-34X. 
•  24  Hen.  Vlll.  cf  xa. 
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been  already  prohibited  in  certain  cases,  were  now,  under  penalty  of  a 
praemunire^  forbidden  in  any  case  whatsoever  ;  and  in  lieu  of  the 
rights  thus  abolished  it  was  declared  that  appeals  from  the  Archbishops' 
courts  should  be  made  to  the  King  in  Chancery,  and  that  the  King 
should  appoint  Commissioners  to  hear  and  determine  finally  in  the 
cause.* 

(2)  The  statute  of  1531,  by  which  the  payment  of  Annates  to  the  AnhjMshop* 
Pope  had  been  contingently  forbidden,  and  which  had  since  been  ?o be'* 
ratified  by  the  King's  letters  patent,  was  re-enacted,  with  additional  byThc^-ilfss 
clauses  providing  a  mode  of  nominating  Archbishops  and  Bishops  by  com^fii^'iire 
con^tf  (it*lircy\\\i\c\i  is  that  now  in  force.    For  the  future  no  Archbishop 

or  Bishop  was  to  be  presented  to  *the  Bishop  of  Rome,  otherwise 
called  the  Pope,'  (the  expression  in  the  previous  Act  was  *  our  holy 
Father  the  Pope')  for  confirmation,  or  was  to  sue  out  any  Bulls  in  his 
Court.  But  at  evcrv  vacancy  of  anv  Cathedral  Church  the  Kinjj 
should  grant  to  the  Dean  and  Chapter  a  licence  under  the  great  seal 
to  elect  the  person  named  in  the  accompanying  letters  missive,  and 
him  they  should  choose  and  none  other.  Should  they  defer  the 
election  for  more  than  twelve  days,  the  King  should  elect  by  his  letters 
patent.  The  prelate  so  elected  or  nominated  should  first  swear 
fealty  ;  after  which  the  King  should  signify  the  election  to  the  Arch- 
bishop, or  if  there  be  no  Archbishop,  to  four  Bishops,  requiring  them 
to  confirm  the  election  and  to  invest  and  consecrate  the  Bishop  elect, 
who  might  then  sue  his  temporalities  out  of  the  King's  hands,  making 
a  corporal  oath  to  the  King  and  none  other,  and  should  receive  the 
profits  spiritual  and  temporal  belonging  to  his  bishopric' 

(3)  This  statute  was  immediately  succeeded  by  another  lopping  off  Payment  of 
a  multitude  of  petty  payments  which  the  Pope  had  been  wont  to  and"iher" 
exact.     It  is  declared  to  be  founded  on  the  petition  of  the  Commons  p*p«»1 

^  exactions 

forbidden. 

*  25  Hen.  VIII.  c.  19,  '  .An  Act  for  the  submission  of  the  clergy  to  the  King's 
Majesty.'  The  Delegates  of  Appeals,  as  the  Commissioners  were  termed,  con- 
tinued to  form  the  final  court  for  Ecclesiastical  appeals,  until  superseded  by  the 
Judicial  Commiitte  of  the  Privy  Council  under  the  provisions  of  2  &  3  Will.  IV. 
c.  9a.  By  the  '  Supreme  Court  of  Judicature  Act,  1873,'  ^he  Queen  is  empowered, 
at  any  time,  by  Order  in  Council,  to  direct  that  all  appeals  and  petitions,  which 
according  to  the  laws  now  in  force  ought  to  be  heard  by  the  Judicial  Commiitoe  of 
the  Privy  Council,  shall,  from  and  after  a  time  to  be  fixed  by  such  order,  be  referred 
to  and  heard  by  her  Majesty's  New  Court  of  .Appeal  constituted  by  this  .Act.  And 
the  Court  of  .Appeal,  when  hearing  any  appeals  in  Ecclesiastical  causes  which  may 
be  referred  to  in  manner  aforesaid,  shall  be  constituted  of  '  such  and  so  many  of 
the  judges  thereof,  and  shall  be  assisted  by  such  assessors,  being  .Archbishops  and 
Bishops  of  the  Church  of  England,'  as  shall  be  directed  by  any  general  rules  to 
be  made  by  Order  in  Council.  36  &  37  Vict.  c.  66,  sec.  21.  See  also  the  Public 
Worship  Regulation  Act,  1874,  37  &  38  Vict.  c.  85.  [Cf.  Die  Verfassung  der 
Kirche  in  England,  by  Felix  NIakower  (Berlin,  1894). — Ed.] 

*  35  Hen.  VIII.  c.  ao,  '  An  Act  restraining  the  payment  of  .Annates,  &c' 
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complaining  to  the  King  that  his  subjects  were  greatly  decayed  and 
impoverished  by  the  intolerable  exactions  of  the  Bishop  and  See  of 
Rome,  the  specialities  whereof  were  over  long,  large  in  number,  and 
tedious  to  be  particularly  inserted  ;  wherein  the  Bishop  of  Rome  was 
not  only  to  be  blamed  for  his  usurpation  of  the  revenues,  but  for  his 
abusin;;  and  beguiling  the  King's  subjects,— *  prcicndyng  and  per- 
swadyng  to  theym  that  he  hath  full  power  to  dispence  with  all 
humaync  lawcs  uses  and  customes  of  all  rcalmcs  in  all  causes  which  be 
called  spiriiuall,  .  .  .  in  great  dcrogacion  of  your  impcriallcrownc  and 
auctor>ticroyaII.  .  .  .  where  this  your  (.iraccs  realmc, recognysing  noo 
superior  under  God  but  only  your  Grace,  hath  byn  and  ys  free  fromc 
subjcccion  to  any  inanncs  liwes  but  only  to  such  as  have  bene  .  .  . 
made  .  .  .  within  this  rcalmc  for  the  wclthc  of  the  same,  or  to  suche 
other  as  by  suiTerance  of  your  Grace  and  your  progeny  tours  the 
people  of  this  your  rcalme  have  taken  at  ihcirc  free  libcrtic  by  theirc 
owne  conscnie  to  be  used  aniunjes  ihcym,  and  have  bounde  ihcym 
seh'es  by  luni;e  use  and  custome  10  the  obscrwincc  of  the  same,  not  as 
to  the  observaunce  of  the  lawes  of  any  foren  prynce  potentate  or 
prelate,  but  as  10  the  accustomed  and  auncient  lawes  of  this  realme 
orvgvnallv  established  as  lawes  of  the  same  bv  the  seid  sutterance 
consentes  and  custome  and  none  otherwyse.'  It  was  therefore  enacted 
that  Teter-pence  and  every  other  kind  of  payment  made  to  the  Bishop 
of  Rome,  and  *to  hys  chambres  which  he  calieth  Apostolyke/ and 
ever*  species  of  licence,  dispensation  and  grant,  accustomed  to  be 
obtained  at  Rome,  should  cease  ;  that  thereafter  all  such  licences, 
faculties  and  other  writings  might  be  granted  by  the  Archbishop  of 
Canterbury  ;  that  children  bom  of  marriages  solemnised  by  virtue  of 
an  archbishop's  licence  should  be  legitimate;  and  that  the  penalties  of 
prncmunire  should  be  incurred  by  any  one  suing  to  Rome  for  any 
licences,  bulls,  or  instruments  forbidden  by  the  Act.  It  was  however 
declared  that  the  King,  his  nobles  and  subjects,  did  not  intend  by  this 
Act  to  dCwlinc  or  vary  from  the  congregation  of  Christ's  church  in  any 
things  concerning  the  very  articles  of  the  Catholic  Faith  of  Christen- 
dom, or  in  any  other  things  declared  by  Holy  Scripture  and  the  Word 
of  God  necessar}-  for  salvation.  In  order,  doubtless,  to  leave  open  a 
possibility  of  arrangement  with  the  Pope,  it  was  provided  that  this  Act 
should  not  take  effect  till  the  next  feast  of  St.  John  the  Baptist  (24th 
June,  1534),  unless  the  King  before  that  Feast  should  declare  his  will 
that  it  should  take  effect  earlier,  and  at  all  times  before  the  said  Feast 
he  was  empowered  to  annul  the  whole  or  any  part  of  the  Act  at  his 
pleasure.^ 

*  25  Hen.  VIII.  c,  21,  '  An  Act  for  the  ezoneraiion  from  exactions  paid  to  the 
See  of  Rome.'    [Rev.  Slat.  i.  423  j^^.— C] 
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(4)  The  first  of  Hcnr>''s  statutes  for  the  settlement  of  the  Royal  2^]J*s«o* 
Succession  was  also  passed  in  this  session.     Its  principal  enactments  cesMon.Vct. 
were :  an  adjudication  by  authority  of  Parliament  of  the  nullity  of  the 
King's  marriage  with  Queen  Catherine  and  of  the  validity  of  that  with 
Anne  Holeyn  ;  a  declaration  of  fourteen  prohibited  dcj^rces  of  mar- 
riage, the  tenth  on  the  list  bcin^  the  marriajjc  of  a  brother  with  a 
brothel's  widow  ;  an  entail  of  the  crown  ; '  certain  new  treasons  and 
misprisions  of  treason  ;  and  an  oath  to  observe  and  maintain  the  Act,  ^"J^*b'"ih« 
to  be  taken  by  all  subjects  of  full  age  under  the  penalty,  on  refusal,  of  Act. 
being  adjudged  guilty  of  misprision  of  treason.     The  terms  of  the  oath 
prescribed  in  the  Act  were,  that  the  deponents  would  *  truly,  firmly  and 
constantly,  without  fraud  or  guile,  observe,  fulfil,  maintain,  defend  and 
keep,  to  their  cunning,  wit,  and  uttermost  of  their  powers,  the  whole 
elTccts   and   contents   of  this   present    Act.'-     Hut  the  oath  actually 
tendered  to  be  taken  differed  very  materially  from  that  required  by 
the  statute. 

rrnrcsseclly  drawn  up  in  the  sense  of  the  statute,  this  oath  was 
devised  so  as  to  include  a  virtual  ackno'Alctl;^'mcnt  of  thj  King's 
Ecclesiastical  supremacy,  before  that  supremacy  had  l^een  es:ablishcd 
by  the  legislature.  In  its  amplified  form,  it  included  an  abjuration  of 
all  faith,  tnith  and  obedience  to  any  *  foreii?n  authority,  prince  or 
potentate;*  a  declaration  that  the  deponent  reputed  *as  vain  and 
annihilate'  any  oath  already  made  or  to  be  made  to  any  person  or 
persons  other  than  the  King  and  the  heirs  of  his  body  ;  and  a  promise 
not  only  to  observe  the  late  Act,  but  also  *  all  other  Acts  and  Statutes 
made  since  the  beginning  of  this  present  Parliament  in  confirmation 
or  for  due  execution  of  the  same.*  Sir  Thomas  More  and  Bishop  Sir  Thoma* 
Fisher,  when  called  upon  to  take  this  amplified  oath,  which  had  no  huh?)? 
Legislative  authority,  refused,  and  were  in  consequence  illegally  ^'Wier. 
commibted  to  prison,  where  they  remained  a  long  time  without  trial. 
In  the  next  session  of  Parliament  the  legal  difficulty  was  surmounted 
by  a  special  Act,  by  which,  after  reciting  the  oath  prescribed  in  the 
Succession  Act ;  the  oath  dcinscd  (but  not  by  Parliament;  for  the 
maintenance  and  defence  of  the  said  .A.ct ;  and  setting  forth  the  tenor 
of  such  devised  oath,  but  with  further  verbal  alterations,  it  was  enacted 
that  the  said  last-mentioned  (crwr  oath  should  *  be  interpreted,  ex- 
pounded, reported,  accepted  and  adjudged  the  very  oath  that  the 
King's  Highness,  the  Lords  spiritual  and  temporal,  and  the  Commons 

*  Supra,  p.  174.  [Cf.  Riiiley's  Succession  to  the  Efij^Iis/t  C'ri^vM.  where  the  his- 
tor>'  and  v;i;:'Jiiy  of  ihe  various  sculomrjus  niiidc  l>y  Henry  VI U.  are  carefully 
discussed.  — C.  i 

»  35  Hen,  VllI,  c.  22, 
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of  this  present  Parliament  meant  and  intended  that  evoy  subject  of 
this  realm  should  be  bound  to  take  and  accept.' '  For  refusing  to  take  this 
substituted  oath,  More  and  Fisher — who  were  willing  to  swear  to  main- 
tain the  succession  as  settled  by  Parliament,  but  had  scruples  as  to  the 
preamble  of  the  oath  denying  the  Pope's  right  of  dispensation^ were 
shortly  after,  while  close  prisoners  in  the  Tower,  and  without  being 
heard  in  their  defence,  attainted  by  Acts  of  Parliament  of  misprision 
of  treason,  and  executed.' 
StMsiom  VI.       Shortly  after  the  close  of  the  preceding  session,  the  news  arrived  in 
Roy^^Pro-    England  of  the  Pope's  adjudication  annulling  Cranmer's  sentence  of 
aeaiS^Mhe    d^^'^rce.    This  was  followed  by  a  Royal  Proclamation  ordering  *all 
Pope,  m.inncr  of  prayers,  omcions,  rubrics,  canons,  or  mass-books,  and  all 

9  June,  1534.  Qji^^j.  books  in  churches,  wherein  the  Bishop  of  Rome  is  named,  or  his 
prosumptious  and  proud  pomp  and  authority  preferred,  utterly  to  be 
abolished,  eradicate  and  rased  out,  and  his  name  and  memor)*  to  be 
never  more  \[except  in  his  contumely  and  reproach)  remembered,  but 
perpetually  suppressed  and  obscured.'  Parliament  met  after  the 
proro^jation,  on  the  3rd  November,  1534,  and  sat  till  the  18th  of  the 
Acto/  following  month,  (i)  Its  first  Act  was  the  famous  Act  of  Supremacy. 
[«534.1  The  King  had  already  been  recognised  by  Convocation — under  the 

terror  of  thtPraetnunire — *■  quantum  per  Christi legem  licet  Supremum 
CtiputJ*     It  was  now  enacted  (without  the  saving  clause)  that  the  King 
should  be  taken  and  reputed  *  the  only  Supreme  Head  on  earth  of  the 
Church  of  England   called   Ecclesia  Anglicana^  and  shall  have  and 
enjoy,  annexed  and  united  to  the  imperial  Crown  of  this  realm,  as  well 
the  title  and  style  thereof,  as  all  honours,  dignities,  pre-eminences, 
jurisdictions,  privileges,  authorities,  immunities,  profits,  and  commodi- 
ties, to  the   said    dignity  of  Supreme   Head  of  the  same  church 
belonging  and  appertaining ; '  with  full  power  to  visit,  reform,  and 
correct  all  heresies,  errors,  abuses,  offences,  contempts  and  enormities 
which,  by  any  manner  of  spiritual  authority  or  jurisdiction,  ought  to 
Oath  to         be  reformed  or  corrected.^    (2)  The  second  Act  of  this  session  was 
Succession,    that   to   which   reference   has   already  been  made,  as   having  been 
passed   to  justify  retrospectively  the   imprisonment  of  Sir  Thomas 
More  and  Bishop  Fisher,  for  not  taking  an  oath,  which  it  was  now 
declared  ^  had  been  meant  by  the  Legislature  to  be  taken,  although  it 
annexed  w    ^^^  ^^  ^^^^  prescribed  a  different  oath.     (3)  By  another  Act  the  first- 
the  crown,     fruits  and  tenths  of  the  annual  income  of  all  ecclesiastical  benefices, — 

*  26  Hen.  VIII.  c.  2. 

*  See  Amos,  'Statutes  of  the  Reformation  Parliament.'  pp.  31-36.  46-52. 

'  26  Hen.  VIII.  c.  i,  endorsed  on  the  original  '  Tlic  King's  Grace  to  be  autho* 
rised  Suoreme  Head,* 

*  26  Hen.  VIII.  c.  3. 
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the  payment  of  which  to  the  Pope  had  been  stigmatised,  in  the  third 
session  of  this  Parliament,  as  having  arisen  by  an  uncharitable  custom 
against  all  equity  and  justice,  and  as  being  exacted  only  for  lucre 
against  all  rights  and  conscience — were  *  united  and  knit  to  the  King's 
imperial  crown  for  ever.'  * 

The  destruction  of  the  Papal  power,  emoluments,  and  influence  in  ^**^'\  ^j^' 
England,  and  the  reduction  of  the  national  English  Church  under  due      1533-6.' 
subordination  to  the  State,  had  now  been  accomplished.      In   its 
seventh  and  last  session  the  Reformation  Parliament  commenced  the 
'  second  grand  innovation  in  the  ecclesiastical  polity  of  England,' — 
the  dissolution  of  the  monasteries.     All  relijjious  houses  under  the  SVhS*"''^" 
yearly  value  of  200/.  were,  to  the  number  of  376,  suppressed  bv  Act  of  »«n^iier 
Parliament,  and  all  their  property,  real  and   personal,  given  to  the 
King,  his  heirs  and  assigns,  *  to  do  and  use  therewith  his  or  their  own 
wills  to  the  pleasure  of  Almighty  God  and  the  honour  and  profit  of  the 
realm.'  -    To  prepare  the  way  for  this  measure,  Thomas  Cromwell, 
the  Kind's  chief  minister  and  adviser  since  the  deaih  of  Wolsev,  had 
been  appointed  lord  vicegerent  of  the  King  in  all  matters  ecclesiastical, 
and  at   his  suggestion.   Commissioners  were  nominated  to  make  a 
general  visitation  of  the  monasteries.     The  nature  of  iheir  Report — 
which  formed  the  basis  of  the  subsequent  legislation — is  accurately 
described  in  the  preamble  of  the  Act.     *  Manifest  sin,'  it  is  recited, 
*  vicious,  carnal,  and  abominable  luxury,  is  daily  used  and  committed 
in  such  little  and  small  abbeys,  priories  and  other  religious  houses  of 
monks,  canons,  and  nuns.    Amendment  has  been  long  tried,  but  their 
vicious  living  shamelessly  increaseth  and  augmenteth.'     It  scarcely 
admits  of  doubt  that  the  Commissioners  conducted  their  investigations 
with  unwarrantable  harshness,  and  that  their  Report  is  in  particular 
cases  exaggerated.      It  is  a  suspicious  circumstance  that  all  the 
smaller  monasteries — whose  suppression  was  alone  immediately  con- 
templated— are  described  as  vicious,  while  those  whose  incomes  rose 
above  the  hard-and-fast  lines  of  200/.  a  year  are  not  only  not  blamed 
but  even  praised.     It  looks  very  much  as  if  the  small  and  remote 
houses,  having  no  one  to  speak  in  their  favour,  were  condemned,  while 
the  larger,  whose  abbots  could    refute    unfounded  accusations  by 
personal  testimony  from  their  seats  in  Parliament,  were  conveniently 
spared  till  a  more  favourable  opportunity.    Yet  there  is  no  reason  to 
doubt  the  substantial  and  general  truth  of  the  allegations  of  the 

*  96  Hen.  VIII.  c.  3.  In  the  following  session  of  Parliament  '  for  the  entire  and 
hearty  love  that  his  grace  bore  to  the  prelates  and  other  incumbents/  they  were 
excused  from  the  tenths  in  the  same  year  that  thev  paid  their  first-fruits.  27  Hen. 
VIII.  c.  8. 

»  37  Hen.  VIII.  c.  28. 
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Commissioners.  As  religious  houses  were  in  general  '  exempted  from 
episcopal  visitation,  and  entrusted  with  the  care  of  their  own  discipline, 
such  abuses  had  gradually  prevailed  and  gained  strength  by  conni- 
vance, as  we  may  naturally  expect  in  corporate  bodies  of  men  leading 
almost  of  necessity*  useless  and  indolent  lives,  and  in  whom  very 
indistinct  views  of  moral  obligations  were  combined  with  a  great 
facility  of  violating  them.'  And  it  is  always  to  be  remembered  that 
the  vices  to  which  the  Report  bears  witness  '  are  not  only  probable 
from  the  nature  of  such  foundations,  but  arc  imputed  to  them  by  the 
most  respectable  writers  of  preceding  ages.''  Archbishop  Morton, 
under  Henry  V'll.,  had  obtained  a  Bull  from  the  Pope  for  the  reform 
of  the  English  monasteries,  in  which  many  of  them  were  char.i(cd  with 
dissoluteness  of  life  ;  and  the  Abbot  of  St.  Albans  was  severely  repri- 
manded by  the  same  .Archbishop  for  the  alleged  scandalous  vices  of 
himself  and  his  monks.  In  1523,  Cardinal  Wolsey,  as  Papal  Lej^ate, 
commenced  a  visitation  of  the  professed  as  well  as  secular  clergy,  in 
consequence  of  the  general  complaint  aijainsi  their  manners.  He  also 
set  the  example  of  divening  the  revenues  of  these  institutions  to  more 
useful  purposes,  by  procuring  from  Rome  the  suppression  of  many 
convents  in  order  to  endow  a  new  college  at  Oxford,  which,  after  his 
fall,  was  more  completely  established  under  the  name  of  Christ 
Church.-  Henry  VIII.  may  have  been  chiefly  actuated  by  greed  of 
gain  and  by  hatred  to  the  Monastic  orders,  who  as  the  special  proteges 
of  the  Papacy  were  the  most  obstinate  opponents  of  his  Ecclesiastical 
policy.  Their  wide-spread  influence  over  the  mass  of  the  people 
rendered  them  dangerous  enemies  to  a  ruler  of  whose  conduct  they 
The'Pii-  disapproved.  This  is  evidenced  by  the  insurrections  in  Lincolnshire 
^.mi.nj:eo  ^^^  Somersetshire,  and  the  great  Northern  rebellion,  styled  by  the 
i53*-7.  insurgents  the  *  Pilgrimage  of  Grace,'  which  broke  out  on  the  suppres- 
sion of  the  smaller  monasteries,  and  was  imputed  to  the  '  solicitation 
and  traitorous  conspiracy  of  the  monks  and  canons.' 
The  larger        The  rebellion  having  been  ruthlessly  stamped  out,*  Henry  ventured, 

monasteries 

*  Hnllam,  Const.  Hist.  i.  70,  71. 

*  Ibid. 

*  On  the  aand  of  February,  1537,  after  the  rebels  in  the  north  bad  dispersed,  the 
King  wrote  to  the  Duke  of  Norfolk  :  '  Forasmuch  as  our  banner  is  outspread 
and  displayed,  by  reason  whereof,  till  the  same  shall  be  closed  again,  the  course 
of  our  liws  must  give  place  to  the  ordinances  and  statutes  martial,  our  pleasure  is 
that  before  you  close  up  our  said  banner  again,  you  shall,  in  any  wise,  cause  such 
dreadful  execution  to  be  done  upon  a  good  number  of  the  inhabitants  9f  every  towitt 
village  and  hamlet,  that  have  amended  in  this  rebellion,  as  ivell  by  the  hanging  Oj 
tAem  up  in  trees,  as  by  the  quartering  of  them,  and  the  setting  cf' their  heads  and 
q  uarters  in  every  town,  great  and  small,  and  all  suth  other  places,  as  they  may  be 
a  ft ijrful  spectacle  to  all  other  hereafter  that  would  praciiso  any  like  matter  :  which 
we  require  you  to  do  without  pity  or  respect,  according  to  our  former  letters.'    The 
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four  years  later,  to  dissolve  the  larger  monasteries  also,  without  ^»'^«*- 
encountering  any  open  resistance  from  a  terrified  people.  A  few  had 
already  been  held,  contrary  to  every  principle  of  the  Common  Law,  to 
be  forfeited  to  the  Crown  by  the  attainder  of  their  abbots  for  high 
treason.  The  rest  were  all  surrendered,  practically  under  duress.  It 
only  remained  for  Parliament  to  ratify  the  Kinj;*s  title  under  the 
surrenders  and  forfeitures,  in  order  to  obviate  any  objection  on  the 
score  that  as  all  the  members  of  a  foundation  possessed  only  life- 
interests  in  the  property,  they  could  not,  either  singly  or  collectively, 
confer  anything  more  on  the  sovereign.  An  Act  was  accordini;ly 
passed,  which,  after  hypocritically  reciting  that  the  abbots,  priors, 
abbesses,  and  prioresses  had  made  surrender,  *  of  their  own  free  and 
voluntary*  minds,  good-wills,  and  assents,  without  constraint,  co-action, 
or  compulsion,'  vested  in  the  King  and  his  heirs  for  ever  all  the 
property,  real  or  moveable,  of  the  religious  houses  *  which  had  been 
already  or  mit^'ht  be  hereafter  dissulvcd,  suppressed,  surrcnucred, 
or  had  or  miiiht  bv  anv  other  meat.s  come  intc  the  hands  of  the 
King.' » 

However  harsh  and  unjust  may  have  been  the  mode  in  vhich,  to  Wnsihe 
use  a  modern  phrase,  the  *  disestablishment  and  disendowment'  of  the  ©nhl^  *'*'" 
monasteries    was    carried  out,   it    was   a  measure  politic   in  itself,  monaMerie* 
supported  by  the  precedents  of  the  Knights  Templars  under  Edward  II. 
and  of  the  Alien  Priories  under  Henry  \'.,  and  fraught  with  benefits  to 
the  English  nation.     Hallam  has  well  remarked  how  in  many  persons 
the  violence  which  accompanied  this  great  revolution  excites  *  so  just 
an  indignation,  that  they  either  forget  to  ask  whether  the  end  might 
not  have  been  reached  by  more  laudable  means,  or  condemn  that  end 
itself  either  as  sacrilege,  or  at  least  as  an  atrocious  violation  of  the 
rights  of  property.'     But  this  is  not  only  to  ignore  the  inherent  right 
of  the  supreme  authority  of  Parliament  to  confiscate  any  property, 
private  or  corporate,  lay  or  ecclesiastical,  for  reasons  of  which  it  is 
itself  the  sole  judge,  but  also  to  lose  sight  of  the  important  distinction  DiOerencv 
between  private  property  and  corporate  property  with  respect  to  the  ^i\^*e"and 
justice  and  expediency  of  their  confiscation.    *  The  law  of  hereditary  corporate 
succession,'  continues  Hallam,  *as  ancient  and  universal  as  that  of^'^°^'"^* 
property  itself,  the  law  of  testamentary  disposition,  the  complement  of 
the  former,  so  long  established  in  most  countries  as  to  seem  a  natural 
right,  have  invested  the  individual  possessor  of  the  soil  with  such  a 

Duke  was  also  to  '  cause  all  the  monks  and  canons  that  be  in  iinyiriw  firulty.  to  he 
tied  up,  without  further  delay  or  ceremony,  to  the  tcrrihU  fx^im^U  of  cf  hers  ;  \\  herein 
we  think  vou  sli.ill  do  unto  us  hij;h  service,' 
»  13  Hen.  VIII.  c.  13. 
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fictitious  immortality,  such  anticipated  enjoyment,  as  it  were,  of 
futurity,  that  his  perpetual  ownership  could  not  be  limited  to  the  term 
of  his  own  existence,  without  what  he  would  justly  feel  as  a  real 
deprivation  of  property.  Nor  are  the  expectancies  of  children,  or 
other  probable  heirs,  less  real  possessions,  which  it  is  a  hardship,  if 
not  an  absolute  injury,  to  defeat.  Yet  even  this  hereditary  claim  is 
set  aside  by  the  laws  of  forfeiture,  which  have  almost  everywhere 
prevailed.  But  in  estates  held,  as  we  call  it,  in  mortmain,  there  is  no 
intercommunity,  no  natural  privity  of  interest,  between  the  present 
possessor  and  those  who  may  succeed  him  ;  and  as  the  former  cannot 
have  any  pretext  for  complaint,  if,  his  own  rights  being  preserved,  the 
legislature  should  alter  the  course  of  transmission  after  his  decease,  so 
neither  is  any  hardship  sustained  by  others  unless  their  succession  has 
been  already  desiijnated  or  rendered  probable.  Corporate  property, 
ihcrcfoie.  appears  to  s:and  on  a  very  diiYerent  footinj;  from  that  of 
private  ir.uividuals  ;  and  while  all  infriiv^'cmcnts  of  the  established 
priviic;4cs  ka  the  laiicr  arc  10  be  sedulously  avoided,  and  held  justifiable 
only  by  tl'.e  siroiiijcsi  moiivos  i>t  public  expediency,  we  cannot  but 
admit  the  I'u'.l  xv^w  of  the  lej^^slature  to  new-mould  and  regulate  the 
former,  in  all  that  does  not  involve  existing  \n\trcs\s^  upon  Jar  siij{/tUr 
rttisons  of  convenience.  If  Henry  had  been  content  with  prohibiting 
the  profession  of  religious  persons  for  the  future,  and  had  gradually 
diverted  their  revenues  instead  of  violently  confiscating  them,  no 
protestant  could  have  found  it  easy  to  censure  his  policy.'  * 
Distribution  The  vast  wealth  which  accrued  to  the  Crown  by  the  dissolution  of 
Chu  *h  ^^  monasteries,  might  have  rendered  the  King,  had  he  been  able  to 
property.  retain  it,  independent  of  the  Commons.  Rut  he  was  obliged  to  bribe 
all  around  him,  to  acquiesce  in,  and  maintain  a  measure,  the  accom- 
plishment of  which  had  been  attained  not  without  great  hazard  and 
difficulty.  Some  portion  was  expended  on  public  works  and  on  the 
foundation  of  six  new  Bishoprics,  but  the  greater  part  was  distributed 
among  the  nobles  and  gentry,  either  as  gifts  or  by  sale  at  low  prices. 
Its  results.  The  results  of  this  policy  were — (i)  the  new  owners  of  monastic  lands 
were  engaged  by  the  strongest  ties  of  private  interest  to  oppose  the 
re-establishmentof  the  Papal  dominion  in  England  ;  (2)  the  territorial 
aristocracy  were  strengthened  by  the  large  infusion  of  wealth  amongst 
the  newly  elevated  and  the  more  ancient  but  decayed  families ;  and 
(3)  land  was  rendered  to  a  much  greater  extent  than  formerly,  an 

*  Const.  Hist.  i.  74.  75  ;  and  see  Freeman.  '  Disestablish mcni  and  Disendow- 
mcnt,  What  are  ihey.*  '  For  a  Liberal  Roman  Catholic  view,  see '  The  Home  and 
Foreign  Review,*  Nos.  7  and  8  (Jan.  and  Apr.,  1864),  Arts,  'The  Dissolution  of 
the  Monasteries '  and  '  The  Rise  of  the  English  Poor-law.' 


*        ^ 


XL]  The  Reformation  in  England.  3^3 

article  of  commerce.  In  connection  with  this  latter  result,  it  is  re- 
markable that  the  very  next  year  after  the  passing  of  the  Act  for  the 
dissolution  of  the  larger  monasteries  witnessed  the  enactment  of  a 
goodly  array  of  laws  to  facilitate  the  transfer  and  enjoyment  of  Real 
property,  a  circumstance  which  can  scarcely  be  regarded  as  for- 
tuitous.' 

Henry  had  now  been  completely  victorious  in  his  contest  with  the  Doarines 
Pope  ;  and  the  English  clergy  were  so  humbled  and  intimidated  that  5fn  Iltcan 
they  dared  not  offer  any  open  resistance  to  the  Royal  will.     So  far  as  Church 
he  had  advanced  on  the  road  of  Ecclesiastical  Reform,  with  the  sinijle  Henr>%     ^ 
exception   of   the  confiscation    of    the    monasteries,  the   King  had 
probably  been  heartily  supported  by  a  majority  of  the  nation.     But 
there  was  a  jrrowin''  minoritv  who  were  eacrerlv  desirous  of  essential 
changes  in  rcli«^ious  faith.     With   these    Henry  had   no   sympathy. 
Concurrently  with  the  series  of  political  and  Icj^al  chanL,'c3  which  had 
been  ot'foctcd  in  the  Ecclesiastical  system,  severe  measures  of  repres- 
sion had  been  taken  against  the  holders  of  heretical  doctrines,  and 
many  had  from  time  to  time  suffered  for  their  opinions.     In  his  new 
character  of  Supreme  Head  of  the  Church,  Henry  now  determined  to 
vindicate  its  doctrinal  orthodoxy  by  imposing  on  his  people  a  com- 
pulsory belief  in  all  the  leading  doctrines  of  the  Roman  Church.     By 
the  *  Statute  of  the  Six  Articles/  as  it  is  commonly  called,  it  was  Siatuie  of 
affirmed  :  i.  That  in  the  Eucharist  there  is  really  present  the  natural  ^]\^rticfes, 
body  of  Christ,  under  the  forms,  but  without  the  substance,  of  bread  »539- 
and  wine.     2.  That  communion  in  both  kinds  is  not  necessar\*  to 
salvation.     3.  That  priests  may  not  marry  by  the  laws  of  God.     4. 
That  vows  of  chastity  ought  to  be  observed.     5.  That  private  masses 
ought  to  be  retained  in  the  English  Church.    6.  That  auricular  con- 

'  A.  Amos,  Reformation  Parliament,  p.  313.  Mr.  Amos  enumerates  among  the 
Real  Property  legislation  of  this  year  the  statutes — of  wills ;  of  limitations ;  of 
fines  ;  for  conveyance  of  tithes  ;  for  lessees  of  tenants  in  tail ;  for  executions  upon 
lands ;  for  partitions  ;  for  disseisins ;  for  grantees  of  reversions  ;  and  for  buying 
of  titles.  Another  indirect  consequence  of  the  partition  of  the  church  lands  among 
the  laily.  to  which  Mr.  .Amos  also  calls  attention,  was  to  promote  the  extinction 
of  villeinage.  Sir  Thomas  Smith  in  his  'Commonwealth  of  l-'nc^laiid '  ib.  3. 
c.  io>  tells  us  that  the  clergy,  while  impressing  upon  the  laity  the  duty  of  manu- 
mitting their  villeins,  "  had  a  scruple  in  conscience  to  impoverijih  and  liespoil  the 
church  so  much  as  to  manumit  such  as  were  bound  to  their  churchcA,  or  to  the 
manors  which  the  church  had  cjotten,'  but  '  the  monasteries  coming  into  temporal 
men's  hands  have  been  occasion  that  now  they  (the  villeins)  be  almost  all  manu- 
mitted.' 

[Morgan,  Em^Iand  untlcr  the  Xormnm,  p.  233.  dcnlincr  with  the  extinction  of 
villeinage,  notices  the  fact  that  the  few  vi  leins  remaining  in  Sir  Tiiom.us  Smith's 
lime  were  chiefly  upon  church  lands,  and  calls  tins  '  a  fact  rather  creditable  tlian 
otherwise  to  the  ecclesiastical  order,  considering  in  what  way  the  tenants  of  the  lay 
lords  had  been  brought  out  of  bondage,'— C] 
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fesston  is  expedient  and  necessary,  and  ought  to  be  retained.    The 
penalties  for  writing,  preaching,  or  disputing  against  these  articles 
were  :  Against  the  first  article,  death  as  a  heretic,  without  the  option 
of  abjuring.    Against  the  other  five,  the  usual  penalties  of  felony.  The 
Act  also  declared  the  m.irriages  of  priests  or  nuns  utterly  void,  ordered 
any  such  who  were  married  to  be  immediately  separated,  and  pro- 
nounced their  future  cohabitation  to  be  felony.     Lastly,  persons  con- 
temptuously refusing  to  confess  at  the  usual  times,  or  to  receive  the 
sacrnment,  were  for  the  first  offence,  to  be  fined  and  imprisoned  ;  and 
for  the  second,  to  sutTcr  the  punishment  of  felony.*     In  some  other 
respects  Henry  was  induced  by  Cromwell  and  Cranmer  to  favour 
Enisl.^h         Protestant  doctrines.  An  ICnglish  translation  of  the  Bible  was  directed 
of  the  Bible,  to  be  Set  up  in  each  parish  church  for  the  use  of  the  people  :  •  and  in 
*"  *.     .      the  *  Institution  '  and  *  Xecossarv  Doctrine  and  Krudition  of  a  Christian 

Institution'  J      1        1  1  f    t       1    1       II     '    1  L       •  I 

and'F.mdi-  man, — books  published  by  Koy.il  autnonty,—cxphnations  were  given 
!'w;^.\  uhich.  *  if  thov  did  not  abso'.utclv  proscribe  most  of  the  ancient 
maun-'  oplni.^ns,  threw  a:  best  much  doubi  upon  ihcm.  and  .^ave  intimations 

which  the  people,  now  become  attentive  to  these  questions,  were  acute 
enouj^h  to  interpret.' ' 
EDWARD      The  actual  Reformation  in  Rclipjion  was  established  in  the  early 
»S47-i553.    P*^^^  Q^  ^^^  reign  of  Edward  VI.,  mainly  throujjh  the  instrumentality  of 
v**f  ■^...      Cranmer  and  the  Protector  Somerset.     The  first  .-\ct  of  Edward's  first 
keformaiion  Parliament  (which  met  on  the  4th  of  Nov.  1547),  directed  the  sacra- 
Edw.'^vj.      ment  of  the  altar  to  be  administered  in  both  kinds,  as  being  agreeable 
to  primitive  usage."*     In  the  following  year  was  passed  the*  Act  for 
Uniformity  of  Service  and  Administration  of  the  Sacraments/  ordain- 
ing that  the  *  order  of  divine  worship,'  contained  in  the  Book  of 
Common  Prayer  which  had  been  drawn  up  by  a  committee  of  bishops 
and  other  divines  appointed  for  that  purpose,  should  in  future  be  the 
only  one  to  be  used  by  all  ministers  in  any  cathedral,  parish,  or  other 
church.*    In  the  same  session,  the  marriage  of  priests  was  declared 

*  31  Hen.  VIII.  c.  14,  '  .Xn  Act  for  Abolishing  of  Diversity  of  Opinion  in  certain 

Articles  concerning  Christian  Religion.' 

*  In  1543,  by  an  Act  *  for  the  advancement  of  true  religion  '  (34  Hen.  VIII.  c.  i) 
the  liberty  formerly  granted  of  reading  the  Bible  was  abridged. 

'  Hallam.  Const.  Hist.  i.  82.  ['Whilst  on  the  Continent  streams  of  blood 
flowed  on  account  of  the  creeds  of  the  Church,  political  negotiations  are  here  begun 
for  the  adaptation  of  a  'national'  doctrine  of  faith."  Gneist.  Hist.  Engl.  Const. 
486.— Ed.] 

*  I  E(hv.  VI.  c.  I,  .An  .Act  'against  such  as  shall  irreverently  speak  against  the 
sacrament  of  tlie  altar,  and  the  receiving  thereof  under  both  kinds.' 

*  2  &  3  Edw,  VI.  c.  I,  The  penalties  for  refusing  to  use.  or  speaking  or  writing  in 
derogation  of,  the  Book  of  Conmion  Prayer,  were,  for  the  first  or  second  offence, 
a  fine  ;  for  the  third,  forfeiture  of  goods  and  imprisonment  for  life.  In  1552,  a 
second  .Act  of  Uniformity  (5  &  6  Edw.  VI,  c.  %)  was  passed,  reciting  that  the  Book 
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lawful;*  and  shortly  afterwards  images  and  pictures  of  saints  in 
churches  were  ordered  to  be  destroyed.-    But  these  changes  were  not 
carried  out  without  considerable  opposition  from  a  part  of  the  nation. 
Insurrections  of. a  serious  nature  broke  out  in  Devonshire,  Norfolk,  J-JJJJ^'*'" 
and  several  other  counties;   and  religious  persecution,  "the  deadly  » 549- 
original  sin  of  the  reformed  churches,*'  was  employed  as  vigorously,  if  ''•"ecudon. 
not  so  extcnsivclv,  as  in  the  succcedinjj  reitrns  of  Marv  and  Elizabeth. 

During  the  short  reign  of  Mary  the  Papal  religion  was  completely     •'^fARV. 
re-established,  probably  with  the  entire  approval  of  a  large  portion,  if  Rc-esiai»- 
not  of  a  m.njoriiy,   of   the   nation,   for  whom  the   progress  of  the  'ihc7»j*j!kr 
Reformation  doctrines  had  been  too  precipitate.     All  the  laws  made  religion. 
against  the  supremacy  of  the  See  of  Rome,  since  the  20ih  year  of 
Henry  VI II.,  were  formally  repealed  ;  but  it  was  found  impossible  to 
restore  the  Ecclesiastical  property  in  the  hands  of  subjects  ;  ^  and  even 
the  Hill  for  rcstorin.;  to  the  Church  the  first-fruits  and  impropriaiions 
in  the  f  Queen's  hands  was  p.issv.'d  not  without  dirricultv.     Tl:c  cruel  .V''  ^j^^!^" 
and  wide-spread  persecution  of  the  Protestants  under  Mary,  far  from 
eradicaiin;^'  the   Reformed  faith,  was   instrumental    in   promoting  it.  T>e  Rc- 
The  abhorrence  and  disgust  excited  in  the  pjople  against  Mary  and  pro"foicd 
the  Roman  hierarchy  were  extended  to  the  doctrines  which  they  pro-  ^'^  ''■ 
fessed.     *  Many  persons,'  remarks  Hallam,  *are  said  to  have  become 
Protestants  under   Mar\-,  who,  at   her  coming  to  the   throne,  had 
retained   the  contrary  persuasion.     And  the  strongest  proof  of  this 

of  Common  Prayer  had  been  '  perused.  expLiined,  and  made  fully  perfect,'  and 
ordering  the  new  version  alone  to  be  used.  ' I'iJc  Edward  VI.  and  the  Hook  of 
Common  Prayer,  by  Fr.  Aid.  G.ibqucl  and  VAm.  Bishop  (London,  Hodijes.  iScyo'i. 
The  authors  of  this  closely-reasoned  book  point  to  the  iniluence  exorcisctl  in 
England  during  tho  early  years  of  Elw.  VI.'s  rci-^n  by  translations  of  Lutheran 
pamphiois.  and  seem  to  prove  that  a  direct  utilibaiion  of  the  Mos;\ral)ic  Liturgy  by 
Cranmer  \va>  inconceivable.  On  the  contrary,  that,  although  the  utilisation  of  the 
Greek  Liturgy  at  the  commencement  prayer  to  the  Sacrament  of  the  Holy  Com- 
munion was  prolxible,  yet,  with  this  exception,  the  whole  of  the  English  Liluri^y 
must  be  regarded  .as  belonfjing  to  the  category  of  North  German  Lutheran  liturgies 
and  as  havinij  Ijeen  fashioned  after  them  ;  in  short,  an  adaptation  of  the  Sarum 
ritual  to  North  German  mo<Iels.  This  point  is,  the  editor  is  aware,  a  polemical 
one  ;  but  it  is  well  worth  putting;  forward.  The  authors  of  the  book  in  question 
refer  to  the  possibility  ti^at  the  Liturgy  was  issued  ready-made  by  the  Government, 
without  its  having  been  sanctioned  bv  any  properlv  constituted  body  of  the  clergv. 
—Ed.] 

*  a  ale  3  Edw.  VL  c.  ax. 
■  3  &  4  Edw.  VL  c.  10. 

•  I  &  a  P.iil.  &  Mary.  c.  8,  repealing? '  all  Statutes,  Articles,  and  Provisions  made 
against  the  Sec  .Apo^^tolic  of  Rome,  since  the  aoth  year  of  King  Henry  VHL,  and 
for  the  Estiblishment  of  all  Spiritual  and  Ecclesiastical  possessions  and  heredita- 
ments conveyed  to  the  Laity.'  The  preamble  recites  that  '  much  false  and  erroneous 
doctrine  hath  been  taught,  preached  and  written,  partly  by  divers  the  natural-bom 
subjects  of  this  realm,  and  partly  l^ing  brought  hither  from  sundry  other  foreign 
countries,  had  been  sown  and  spread  abroad  within  the  same.' 


•        r^-  j-w^^ 
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may  be  drawn  from  the  acquiescence  of  the  great  body  of  the  people 
in  the  re-establishment  of  Protestantism  by  Elizabeth,  when  compared 
with  the  seditions  and  discontent  on  that  account  under  Edward.'  ^ 

[".The  reign  of  *  bloody  Mary '  is,  however,  only  a  short  interruption 
of  the  Tudor  system.  The  true  nature  of  the  Roman  Church  had 
displayed  itself  to  the  nation  in  its  most  repulsive  form.  Chastened 
by  severe  trials  and  strengthened  by  faith,  enlightened  by  examination 
of  the  Holy  Scriptures  (now  no  longer  closed  to  the  people),-  the 
Protestant  religion  now  strikes  its  root  firmly  into  the  hearts  of  the 
people,  attains  by  a  careful  revision  of  the  Prayer  Book,  the  Liturgy 
and  the  Ritual,  a  form  sympathetic  and  intelligible  to  the  great 
majority  of  the  English  people,  and  thus  renders  possible  the  rc- 
establishmcntof  a  United  Church  in  a  United  nation.''  Gneist,  Hist. 
Engl.  Const,  p.  4S8. — Ed.] 

*  Const.  Hi-l.  i.  107. 

On  iho  R'-f"riv..u:t'n  Sciilemcni.  nnd  ilshoarinLTon  ilic  «juostioii  of  Est.ibli<hmoni 
nnd  the  re'.aiion*  nf  (."liurch  \x\d  Si.iie  in  tlnql.ind.  rcfcrcr.cc  m.ny  be  m.'ule  lo  ihc 
l.ii»*  I'rof.  WxQWfiT  s  C /lurch  /  /:/,\'^.\:r:J.  cd.  \>y  L,  T.  Dr:»<iin,  B^irriaier-at-I^iw, 
L'^nd.  1SS5.  .MucJi  inicrcstini;  inlormntion  will  al>o  Ijc  foiin«l  in  Xi:rr,itiz'Ci  of  tMi 
Rtfvrmatuin.  1532-56.  Letters  on  the  Su/'/>res\ion  of  the  Monasterits.  the  Diary  of 
Henry  Mixchyn,  .ind  in  Rev.  X.  Pocock's  Troubles  connected  u:ith  the  Prayer  book 
cj/'i549  (Camden  Soc). — C] 

[/'/./t' V.iuijhan.  Revolmions  in  Kngli««h  History;  A.  Amos.  Obscrvntions  on  the 
Statutes  of  the  Reformation  Parliament  in  the  Reign  of  King  Henn*  V'lII.  ;  Gneist, 
Hist,  of  Itlngl.  Const,  p.  489,  note  lo  chapter  33,  ent.  "The  Epochs  of  the  Refor- 
iration  ;"  and  as  to  the  Constitution  of  the  Stale  Church,  of.  also  Gneist.  Das 
Englische  \'envaltunff«rechi,  vol.  ii.  cap.  8.  For  the  relation  of  the  English  Church 
to  other  Christian  Churches,  cf.  Felix  Makower,  Die  Verfassung  der  Kirche  in 
England  ^  Berlin,  1894),  pp.  183-203— Ed.] 
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CHAPTER    XII. 

THE  TUDOR    PERIOD. 
RKI<;N   ok   KlJ/AllKTII.      (1558— 1603.) 

The  rciun  of  Elizabeth  spans  a  period  of  very  jjrcat  political  and 
religious  ferment  throughout  Europe.  It  is  the  glory  of  this  great 
Queen  that  by  her  courage  and  wisdom,  aided  by  the  al)lc  policy  of 
her  statesmen,  Cecil,  Nicholas  Racon,  and  WaUingham,  she  safely 
guided  the  nation  through  a  sea  of  troubles,  foreign  and  domestic,  and 
achieved  for  England  a  position  in  the  foremost  rank  of  European 
monarchies.  In  commercial  and  naval  enterprise,  in  every  branch  of 
material  prosperity,  the  country  advanced  with  sure  and  rapid  strides, 
while  Literature  was  adorned  by  the  writings  of  Shakespeare,  Spenser, 
Sidney,  Hooker,  and  Jewel.  But  of  Constitutional  progress,  during 
the  greater  part  of  Elizabeth's  reign  there  is  little  to  be  recorded. 
From  her  father  she  had  inherited  the  arbitrar>'  Tudor  notions  of  the 
Royal  prerogative.  Her  government  was  eminently  despotic  both  in 
Church  and  State ;  and  it  was  only  at  intervals  that  the  gradually 
reviving  spirit  of  liberty  manifested  itself  in  the  House  of  Commons.* 

A  brief   consideration    of   the    principal    features  of   Elizabeth's  ^cdesias- 
Ecclesiastical  polity — so  important  in  its  influence  on  later  English  of  EUnbc^h. 
Constitutional  history — will  appropriately  precede  a  discussion  of  the 
Civil  government  during  her  reign. 

The  first  care  of  Elizabeth's  first  Parliament — which  met  on  the  25th 
of  January,  1559,  about  two  months  after  her  accession  to  the  throne 
— was  to  restore  the  constitution  and  liturgy  of  the  National  Church 
to  nearly  the  same  state  in  which  Edward  VI.  had  left  them  at  his 
death.  This  was  effected  by  the  statutes  commonly  known  as  the 
Acts  of  Supremacy  and  Uniformity.  By  the  Act  of  Supremacy,  the  Act  of 
statute  of  Philip  and  Mary  (i  &  2  Phil-  &  Mary,  c.  8),  which  had  ts"^"***^^' 
generally  repealed  all  the  previous  statutes  affecting  religion,  was 

^  [It  is  imperative  in  deftling  with  this,  and  the  following  reign,  to  draw  attention 
at  the  outset  to  "Select  Statutes  and  other  Constitutional  Documents,  illustrative 
of  the  reigns  of  Elizabeth  and  James  I.."  by  G.  W.  Prothero  (Clarendon  Press. 
1894).  This  collection  of  constitutional  documents  ends  where  Mr.  J.  R.  Gardiner's 
t>egins.  Several  of  the  documents  have  not  been  previously  printed.  But  the 
ooUection  as  a  whole,  although  primarily  intended  perhaps  more  for  the  investigator 
than  the  student,  contains  so  much  valuable  matter  as  to  require  special  notice. 
—Ed.] 
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abrogated, — thus  reviving  the  laws   of   King   Henry  VI 1 1.,  which 
established  the  Ecclesiastical  supremacy  of  the  Crown. 

It  was  also  particularly  enacted  :  (i)  That  no  foreign  prince,  person, 
prelate,  state,  or  potentate,  spiritual  or  temporal,  shall  use,  enjoy,  or 
exercise  any  manner  of  power,  jurisdiction,  superiority,  authority, 
pre-eminence,  or  privilege,  spiritual  or  ecclesiastical,  within  this 
realm,  or  the  dominions  thereof.  (2)  That  such  jurisdictions,  privi- 
leges, superiorities,  pre-eminences,  spiritual  and  ecclesiastical,  as  by 
any  spiritual  or  ecclesiastical  power  or  authority  hath  heretofore  been, 
or  may  lawfully  be,  exercised  or  used  for  the  visitation  of  the  ecclesi- 
astical state  and  persons,  and  for  reformation,  order,  and  correction  of 
the  same,  and  of  all  manner  of  errors,  heresies,  schisms,  abuses,  con- 
tempts and  enormities,  shall  for  ever  be  united  and  annexed  to  the 
imperial  crown  of  this  realm.  (3)  All  beneficed  ecclesiastics,  and  all 
jud;^es,  justices,  mayors,  and  other  laymen  holding  ortice  under  the 
Crown,  were  required  to  take  ilie  oath  of  supremacy  and  allc.jiance,* 
on  pain  of  forfcitin;;  their  bcnetices  or  ornces.  (4'  Any  person  main- 
taining the  spiritual  or  temporal  Jurisdiciion  of  any  forei,c;n  prince  or 
prelate  should,  for  the  first  offence,  forfeit  all  his  property  real  and 
personal ;  for  the  second,  incur  the  penalties  of  priiemunire ;  and  for 
the  third  offence,  suffer  death  as  a  traitor.  (5)  The  Queen  was  also 
empowered  to  execute  the  Ecclesiastical  jurisdiction  of  every  kind 
vested  in  her  by  the  Act  by  means  of  Commissioners  appointed  under 
the  Great  Seal  for  such  time  as  she  should  direct.-  It  was  by  virtue 
of  this  last  provision  that  Elizabeth  established,  in  15 S3,  the  famous 
Hi^JT^  High  Commission  Court,  which  continued  a  powerful  instrument  of 
Commission,  Oppression  in  the  hands  of  the  Crown  until  abolished  by  the  Long 

Parliament  under  Charles  I. 
^.^^  .  By  the  Act  of  Uniformity,  (i)  the  revised  Book  of  Common  Prayer 

1559.         '  as  established  by  Edward  VI.  in  1552,  was,  with  a  few  alterations  and 


Oath  0/  1  This  oath,  which  remained  unaltered  till  the  Revolution,  was  thus  worded : 

*!^t^!!jff^  '1.  .A.  B.,  do  utterly  testify  and  declare  that  the  Queen's  highness  is  the  only 
supreme  governor  of  this  realm,  and  all  other  her  highness's  dominions  and 
countries,  as  well  as  in  all  spiritual  and  ecclesiastical  things  or  causes,  as  temporal  ; 
and  that  no  foreign  prince,  person,  prelate,  stale  or  potentate  hath  or  ought  to  have 
any  jurisdiction,  power,  supjriority,  pre-emin?ncc,  or  authority,  ecclesiastical  or 
spiritual,  within  this  realm  ;  and  therefore  I  do  utterly  renounce  and  forsake  all 
foreign  jurisdictions,  powers,  superiorities  and  authorities,  and  do  promise  that 
from  henceforth  I  shall  bear  faith  and  true  allegiance  to  the  Queen's  highness,  her 
heirs  and  lawful  successors,  and  to  my  power  shall  assist  and  defend  all  jari^ic- 
tiont,  pre-eminence,  privileges,  and  authorities,  granted  or  belonging  to  the  Queen's 
highness,  her  heirs  and  successors,  or  united  and  annexed  to  the  imperial  crown  of 
this  realm.' 

'  Kliz.  c.  X,  'An  Act  to  restore  to  the  Crown  the  ancient  jurisdiction  over  the 
estate  ecclesiastical  and  spiritual,  and  abolishing  all  foreign  powers  repugnant  to 
the  same. ' 
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additions,  revived  and  conBrrned.  (2)  Any  parson,  vicar,  or  other 
minister,  whether  beneficed  or  not,  wilfully  using  any  but  the  esta- 
blished liturgy  was  to  suffer,  for  the  first  offence,  six  months'  imprison- 
ment, and  if  beneficed,  forfeit  the  profits  of  his  benefice  for  a  year  ;  for 
the  second  offence,  a  year's  imprisonment ;  for  the  third,  imprisonment 
for  life.  (3)  All  persons  absenting  themselves,  without  lawful  or 
reasonable  excuse,  from  the  service  at  their  parish  church  on  Sundays 
and  holydays,  were  to  be  punished  by  ecclesiastical  censures  and  a 
fine  of  one  shilling  for  the  use  of  the  poor.* 

By  another  Act  of  the  same  session,  first-fruits  and  tenths,  which  the  Fim-fruiu 
preamble  states  the  late  Queen  had  given  up,  *upon  certain  zealous  ?e»idredio 
and  inconvenient  respects/  were  again  vested  in  the  Crown,  in  order  i*»«  Crown 
to  lessen  *  the  huge,  immeasurable  and  inestimable  char;;es  of  the 
royal  estate.'-    Such  religious  houses  as  Queen  Mary  bad  re-founded 
were  suppressed,  and  their  property  also  given  to  the  Crown,' 

In  I  ;63  the  Articles  of  the  Enirlish  Church,  fortv-two  in  number  "ihc  ihinv. 

"  A'f 

originally  drawn   up   in    1551    under   Edward   VI.,  were   revised   in  ofReh'ion.* 
Convocation,  and  reduced  to  their  present  number,  thirty-nine  ;  but  it 
was  not  until  1571  that  they  were  made  binding  upon  the  clergy  by 
Act  of  Parliament^ 

These  changes  in  religion  were  not  effected  without  considerable 
opposition  in  the  House  of  Lords,  nine  temporal  Peers  and  all  the 
Bishops  having  protested  against  the  Bill  of  Uniformity  establishing 
the  Anglican  liturgy :  the  Commons,  on  the  contrary,  far  from  offering 
any  opposition,  were  throughout  Elizabeth's  reign  anxious  for  further 
reforms. 

The  formularies  of  the  National  Church  thus  finally  established.  Peculiar 
appear  to  have  been  designedly  framed  in  a  comprehensive  spirit,  so  of  the*'*"'^ 
as  to  avoid  giving  offence  to  the  moderate  men  of  both  the  religious  5*t^™!5^ 
parties  in  the  state.     With  reference  to  this  peculiar  character  of  the  Church. 
Reformed  National  Church  as  a  compromise  between  the  extreme 
parties  of  the  old  and  new  Theology,  Lord  Macaulay  has  remarked  : 
'  She  occupies  a  middle  position  between  the  churches  of  Rome  and 
Geneva.     Her  doctrinal  confessions  and  discourses,   composed  by 
Protestants,  set  forth  principles  of  theology  in  which  Calvin  or  Knox 
would  have  found  scarcely  a  word  to  disapprove.     Her  prayers  and 
thanksgivings,  derived  from  the  ancient  breviaries,  are  ver>'  generally 
such  that  Cardinal  Fisher  or  Cardinal  Pole  might  have  heartily  joined 
in  them.     ,     .     .     Nothing,  however,  so   strongly  distinguished  the  Jjj*^*JjJ^ »" 

Church 
*  X  Elix.  c.  a,  '  An  Aci  for  the  Uniformity  of  Common  Prayer  in  the  Church,  and 
Administraiion  of  the  Sacnimcnts.' 

*  I  Eliz.  c.  4.  '  I  Eliz.  c.  24,  *  13  KHz.  c.  12. 

C.H.  B  B 
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^djo  tlM  Church  of  England  from  other  churches  as  the  relation  in  which  she 
stood  to  the  monarchy.  The  King  was  her  head.  The  limits  of  the 
authority  which  he  possessed,  as  such,  were  not  traced,  and  indeed 
have  never  yet  been  traced,  with  precision.  .  .  .  What  Henry  and 
his  favourite  counsellors  meant,  at  one  time,  by  the  supremacy,  was 
certainly  nothing  less  than  the  whole  power  of  the  keys.  The  King 
was  to  be  the  Pope  of  his  Kingdom,  the  Vicar  of  God,  the  e.xpositor 
of  Catholic  verity,  the  channel  of  sacramental  graces.  He  arrogated 
to  himself  the  right  of  deciding  dogmatically  what  was  orthodox 
doctrine  and  what  was  heresy,  of  drawing  up  and  imposing  confessions 
of  faith,  and  of  giving  religious  instruction  to  his  people.  He  pro- 
claimed that  all  jurisdiction,  spiritual  as  well  as  temporal,  was  derived 
from  him  alone,  and  that  it  was  in  his  power  to  confer  episcopal 
authority,  and  to  take  it  away.  .  .  .  According  to  this  system,  as 
expounded  by  Crannicr,  the  King  was  the  spiritual  as  well  as  the 
temporal  chief  of  the  nation.  In  both  capacities  his  highness  must 
have  lieutenants.  As  he  appointed  civil  omccrs  to  keep  his  seal,  to 
collect  his  revenues,  and  to  dispense  justice  in  his  name,  so  he 
appointed  divines  of  various  ranks  to  preach  the  gospel,  and  to  ad- 
minister the  sacraments.  These  opinions  the  archbishop,  in  spite  of 
the  opposition  of  less  courtly  divines,  followed  out  to  every  legitimate 
consequence.  He  held  that  his  own  spiritual  functions,  like  the  secular 
functions  of  the  chancellor  and  treasurer,  were  at  once  determined  by 
a  demise  of  the  crown.  WTien  Henr\'  died,  therefore,  the  primate  and 
his  suffragans  took  out  fresh  commissions,  empowering  them  to  ordain 
and  govern  the  church  till  the  new  sovereign  should  think  fit  to  order 
otherwise.  .  .  .  These  high  pretensions  gave  scandal  to.  Protestants 
as  well  as  to  Catholics  ;'  and  Llizabeth  ^  found  it  necessary  expressly 
to  disclaim  that  sacerdotal  character  which  her  father  had  assumed, 
and  which,  according  to  Cranmer,  had  been  inseparably  joined,  by 
divine  ordinance,  to  the  regal  function.*  .  .  .  The  Queen,  however, 
still  had  over  the  church  a  visitatorial  power  of  vast  and  undefined 
c.Ment.  ...  By  the  royal  authority  alone,  the  prelates  of  the 
Church  of  England  were  appointed.  By  the  royal  authority  alone  her 
Convocations  were  summoned,  regulated,  prorogued  and  dissolved. 
Without  the  royal  sanction  her  canons  had  no  force.  One  of  the 
articles  of  her  faith  was  that  without  the  rOyal  consent  no  ecclesiastical 

*  The  37th  Article  of  religion,  framed  under  Elizabeth,  declares  in  emphatic 
t'^rn;?,  ih.it  the  ministering  of  God's  Word  does  not  belong  to  princes.  The  title  of 
•  Head  of  the  Church.'  aiier  being  used  by  Henry  VHI.,  Edward  VI.,  and  for  a 
short  lime  by  Mary  also,  was  given  up  by  the  ,'labi  of  these]  sovereigns,  and  has  no? 
iincc  been  assumed  hv  the  Crown. 
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council  could  lawfully  assemble.  From  all  her  judtcafurcs  an  appeal 
lay,  in  the  last  resort,  to  the  sovereign,  even  when  the  question  was 
whether  an  opinion  ought  to  be  accounted  heretical,  or  whether  the 
administration  of  a  sacrament  had  been  valid.  Nor  did  the  Church 
grudge  this  extensive  power  to  our  princes.  .  .  .  AH  her  traditions, 
all  her  tastes  were  monarchical.  Loyalty  became  a  point  of  professional 
honour  among  her  clerjy,  the  peculiar  badge  which  disiinj^uishcd  them 
at  once  from  Calvinists  and  from  Papists.  Hoth  the  Calvinists  and  the 
Papists,  widely  as  they  differed  in  other  respects,  regarded  wiih 
extreme  jealousy  all  encroachments  of  the  temporal  power  on  the 
domain  of  the  spiritual  power.  Both  Calvinists  and  Papists  main- 
tained th.it  subjects  might  justifiably  draw  the  sword  against  ungodly 
rulers.  In  France,  Calvinists  resisted  Charles  IX.  ;  Papists  resisted 
Henry  IV.  ;  both  Papists  and  Calvinists  resisted  Henry  III.  In 
Scotland.  Calvinists  led  Mar>'  captive.  On  the  north  of  the  Trent, 
Papists  took  arms  against  the  English  throne.  The  Church  of 
England  meaniime  condemned  both  Calvinists  and  Papists,  and 
loudlv  boasted  that  no  clutv  was  more  constantiv  or  Larncstiv  incul- 

«  m  0  0 

cated  by  her  than  that  of  submission  to  princes.' ' 

When  the  oath  of  Supremacy  was  tendered  to  the  liishops,  one  only,  O'^^'y^f 
Kitchin  of  Llandatif,  was  prevailed  upon  to  take  it ;  the  rest,  on  refusal,  rcm-^ca  by 
were  deprived  of  their  sees.-     But  the  general  body  of  the  beneficed  t;i/h.\pj» 
clergy,  with  the  exception  of  a  very  small  number,  acquiesced  in  the  ex^cptone. 
new  order  of  things  and  retained  their  livings.'  clergy 

Throughout  her  reign  it  was  the  constant  policy  of  Elizabeth  to  con-Cnilr 
maintain  her  Ecclesiastical  supremacy,  and  to  enforce  outward  con-  Pei«cuung 
formity  with  the  religion  established  by  law.*    This  policy,  which  is  ««J»i"tes- 

^  Macaulay,  Hist.  Eng*.  i.  [52-58]. 

'  II  happened  that  ten  sees  were  \-aaint  at  Elizabeth's  accession,  and  fifteen 
more  were  vacated  by  the  Bishops  who  refused  the  oath  of  supremacy.  Matthew 
Parker,  who  had  been  chaplain  to  Queen  Anne  Boleyn,  was  consecrated  Arch- 
bishop of  Canterbury.  IDccember  17,  1559.  and  before  the  end  of  1562,  ail  the  sees, 
except  Oxford,  were  filled  up  by  men  eminent  for  their  zeal  in  the  Protestant  cause, 
many  of  whom  had  been  exiles  during  the  Marian  persecution. 

*  Out  of  a  body  of  nearly  xo.ooo  only  about  zoo  dignitaries,  and  80  parochial 
nnests.  resigned  their  benefices  or  were  deprived.  Strype's  Annals.  169,  cited  by 
Hallam. 

*  Elizabeth's  own  words  were  :  'She  would  suppress  the  papistical  religion,  that 
it  should  not  grow  ;  but  would  root  out  puritanism.  and  the  favourers  thereof.' 
'  No  man  sliould  be  suffered  to  decline,  either  to  the  riphi  or  left  hand,  Irom  the 
drawn  line  limited  by  authority.'  .Siryjxr,  Life  of  Whitgift,  and  Kccles.  .Annals,  iv. 
342.  [Cf.  S.  R.  Gardiner,  Hiit,  Eng.,  1603-42,  vol.  i,  p.  12.  '  Opinion  was  to  be 
practically  free,  but  all  must  go  10  church,  and  the  exercise  of  the  Roman  Catholic 
worship  was  rigidly  suppressed."  Gardiner  thinks  that  Kliznlxfth  'took  no  interest 
in  theologioil  reasoning,' and  '  miscalculated  the  power  wliicli  it  aiill  cxcrci-cd  in 
the  world.'— C] 
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expressed  in  a  series  of  persecuting  and  disabling  Acts  against  Roman 
Catholics  and  Protestant  sectaries,  continued  as  a  marked  feature  ot 
our  system  of  government  for  more  than  two  centuries.  The  Church 
and  the  Throme  mutually  supported  each  other  against  the  advocates 
of  Civil  and  Religious  freedom,  and  to  the  heat  of  political  contests 
was  added  the  bitterness  of  theological  hatred. 
Act  of  156a.  The  first  attack  upon  the  Romanists  was  made  by  a  statute  passed 
in  1 562, '  for  the  assurance  of  the  Queen's  royal  power  over  all  estates 
and  subjects  within  her  dominions/  The  preamble  recites  the  'perils, 
dishonours,  and  inconveniences  that  have  resulted  from  the  usurped 
power  of  the  sec  of  Rome,  and  the  danger  from  the  fautors  of  that 
usurped  power,  at  this  time  grown  to  marvellous  outrage  and  licentious 
boldness,  and  now  requiring  more  sharp  restraint  and  correction  of 
laws  than  Irihcrto  in  the  time  of  the  Queen's  most  mild  and  merciful 
rei.i;n,  hath  been  had.  used,  and  established.'  It  was  therefore 
cnr.ctcd  :  •;  I  'i'hai  the  pcnaiiies  Qi  praemunire  should  be  incurred  by 
ail    who   maintained   the   authority   of  the    Pope  within   the  realm. 

(2)  That  the  Bishops  and  Commissioners  to  be  appointed  under  the 
Great  Seal  should  have  power  to  tender  the  oath  of  supremacy  to,  and 
that  the  same  should  be  taken  by,  all  persons  who  had  ever  been 
admitted  into  holy  orders  or  to  any  degree  in  the  Universities  ;  all 
schoolmasters  and  public  and  private  teachers  of  children  ;  and  all 
barristers,  attorneys,  ofiicers  of  the  Inns  of  Court,  and  other  persons 
engaged  in  the  execution  of  the  law.  The  penalty  for  the  first  refusal 
of  this  oath  was  that  of  praemunire^  but  if,  after  three  months,  there 
was  a  second  tender  and  refusal,  the  offence  was  made  high  treason. 

(3)  Every  member  of  the  House  of  Commons  was  to  take  the  oath 
before  entering  upon  his  Parliamentary  functions  ;  but  it  was  not  to 
be  tendered  to  the  temporal  Peers,  in  whom,  although  many  of  them 
were  still  Roman  Catholics,  the  Queen  declared  her  full  confi- 
dence.^ 

Speech  of  This  severe  statute  excited  some  opposition  in  both  Houses  of 
Monwu  Parliament.  In  the  Upper  House,  Lord  Montagu  delivered  a  speech 
against  it  which  is  characterised  by  great  liberality  and  tolerance, 
virtues  which  in  that  age  were  rarely  advocated  by  any  party,  except 
when  itself  the  object  of  persecution.  *  This  law,'  said  Lord  Montagu, 
'  is  not  necessary  ;  forasmuch  as  the  Catholics  of  this  realm  disturb 
not,  nor  hinder  the  public  affairs  of  the  realm,  neither  spiritual  nor 
temporal.  They  dispute  not,  they  preach  not,  they  disobey  not  the 
Queen  ;  they  cause  no  trouble  nor  tumults  among  the  people  ;  so  that 

*  5  Elir.  c.  I. 
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no  man  can  say  that  thereby  the  realm  doth  receive  any  hurt  or  damage 
by  them.  They  have  brought  into  the  realm  no  novelties  in  doctrine 
and  religion.  This  being  true  and  evident,  as  it  is  indeed,  there  is  no 
necessity  why  any  new  law  should  be  made  against  them.  ...  I  do 
entreat/  he  continued,  *•  whether  it  be  just  to  make  this  penal  statute 
to  force  the  subjects  of  this  realm  to  receive  and  believe  the  religion 
of  Protestants  on  pain  of  death.  This  I  say  to  be  a  thing  most  unjust ; 
for  that  it  is  repugnant  to  the  natural  liberty  of  men  s  understanding. 
For  understanding  may  be  persuaded  but  not  forced.'  He  concluded 
by  pointing  out  the  danger  of  driving  the  Catholics  to  forcible  resis- 
tance: *  It  is  an  easy  thing  to  understand  that  a  thing  so  unjust,  and 
so  contrar>'to  all  reason  and  liberty  of  man,  cannot  be  put  in  execution 
but  with  great  incommodity  and  difificulty.  .  .  .  To  be  still  or  dissemble 
may  be  borne  and  sutTcred  for  a  time — to  keep  his  reckoning  with 
God  alone  ;  but  to  be  compelled  to  lie  and  to  swear,  or  else  to  die 
therefor,  are  thin.;s  that  no  man  ought  to  sutler  and  endure.  And  it  is 
to  be  feared,  rather  than  to  die,  they  will  seek  how  to  defend  them- 
selves ;  whereby  should  ensue  the  contrary  of  what  ever}'  good  prince 
and  well-advised  commonwealth  ought  to  seek  and  pretend,  that  is,  to 
keep  their  kingdom  and  government  in  peace.'  *  This  reasoning  seems 
to  have  produced  some  etTect  on  the  Government,  although  it  did  not 
prevent  the  passing  of  the  statute.  Archbishop  Parker  privately 
instructed  the  Bishops  to  use  great  caution  in  tendering  the  oath  of 
supremacy  under  the  Act,  and  never  to  do  so  the  second  time,  on 
which  the  penalty  of  treason  might  attach,  without  his  previous 
authorisation.  Some  time  afterwards,  however,  Home,  Bishop  of 
Winchester,  indiscreetly  giving  vent  to  his  indignation  against  Bonner, 
the  deprived  Bishop  of  London,  who  was  specially  obnoxious  on 
account  of  the  prominent  part  taken  by  him  in  the  Marian  persecution, 
indicted  him  for  refusing  to  take  the  oath  of  supremacy.  On  his 
trial,  Bonner  pleaded  that  Home  was  not  a  lawful  bishop,  and  there- 
fore had  no  authority  to  tender  the  oath.  The  prosecution  was  now 
dropped ;  Bonner  was  suflfered  to  return  to  his  prison  in  the  Mar- 
shalsea,  where  he  had  been  confined  since  the  accession  of  the 
Queen ;  and  as  soon  as  Parliament  was  re-assembled,  an  Act  was  J^*  J''^'  f* 
passed  declaring  the  consecration  of  the  Archbishops  and  Bishops,  as 
practised  since  the  Queen's  accession, '  good,  lawful,  and  perfect.' ' 

*  Strype,  cited  in  Hall  m,  Const.  Hist.  i.  ii6. 

•  8  Elir.  c.  I.  The  only  irregularity  in  ihe  consecration  of  the  bishops  had 
consisted  in  the  use  of  the  ordinal  of'  Edward  VI.  before  it  had  been  legally 
re-established.  As  the  Pre-Reforniation  i  Sanim]  ordinal  had  been  abolished,  and 
that  of  liiward  VI.  was  not  yet  re-establish^,  there  existed  at  the  time  no  form  of 
consecration  prescribed  by  the  English  law. 
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Eight  years  elapsed  before  further  iegtslation  was  directed  against 
the  Roman  Catholics  ;  but  in  the  meantime  several  circumstances  had 
occurred,  which  rendered  them  specially  obnoxious  to  the  Government 
not  merely  as  l)eing  opponents  of  the  established  religion,  but  as 
tainted  with  disloyalty  to  the  Queen.  At  first  the  Catholics  generally 
had  attended  church,  and  yielded  an  apparent  conformity  to  the 
English  service ;  but  in  1363,  the  Council  of  Trent,  in  its  last  session 
pronounced  a  condemnation  of  such  outward  conformity.  This  cen- 
sure was  industriously  circulated  throughout  England  by  William 
Allen  *  and  other  priests,  who  now  ventured  to  return  from  the  volun- 
tary banishment  into  which  they  had  gone  on  ihc  death  of  Queen 
Mary.  The  Romanists,  in  consequence,  bej;an  to  decline  attendance 
at  Church  ;  and  many  withdrew  abroad,  where  they  formed  centres  of 
disaffection,  in  which  plots  were  constantly  being  hatched  against 
Queen  Kliza])cth. 

The  rtlaiions  of  K!i/abcih  towards  her  Roman  Catholic  subjects 
were  also  materially  affected  by  the  special  character  of  her  title  10  the 
throne,  and  the  uncertainty  in  which  the  succession  was  involved. — 
an  uncertainty  which  was  increased  by  her  repeated  refusals  to  marry, 
or  to  agree  to  a  Parliameniar\'  appointment  of  a  successor.  The 
Queen's  title  to  the  throne  depended  absolutely  on  an  Act  of  Parlia- 
ment (35  Hen.  VIII.  c.  1),  by  which  the  Crown  had  been  settled  upon 
her.  She  had  also  been  nominated  in  the  succession,  after  her  sister 
Marv,  bv  her  father's  will,  and  her  title  had  been  ratified  bv  the  Act 
passed  immediately  after  her  accession  (i  Eliz.  c.  3).  Her  right  to 
the  Crown  was  therefore  based  upon  the  best  of  all  titles,  the  will  of 
the  people  expressed  by  their  representatives  in  Parliament.  But  the 
natural  prejudice  of  most  of  the  Roman  Catholics  in  favour  of  a 
monarch  of  their  ow.i  religion,  coupled  with  the  preference  felt  by 
many  lor  a  strictly  hereditary  over  a  purely  Parliamentary  title,  led 
them  to  regard  the  Queen  of  Scots,  grand-daughter  of  Henr>'  VIII.'s 
eldest  sister  Margaret,  as  having  a  prior  right  to  the  throne  during 
Elizabeth's  life,  and  in  any  case  as  its  presumptive  heir  after  her 
decease.  Under  the  provisions  of  Henry's  will — executed  under 
Parliamentary  aiiiliority — the  succession  in  remainder  was  vested  in 


*  Allen  had  been  Princip.;'.  of  St.  Mary  Hall,  Oxford,  in  Mary's  reign,  and  had 
gone  into  exile  on  the  re-tsiablishnient  of  the  Reformed  Rile.  He  founded  a 
Fcminary  at  Douay,  where  Catholics  of  the  best  English  families  were  sent  to  be 
eilucatetl,  and  \\  hence  a  constant  succession  of  priests  passed  into  England,  not 
only  to  look  after  the  spiritual  welfare  of  the  Romanists,  but  to  intrigue  against  the 
Government.  Allen  was  made  a  Cardinal  in  1587,  wrote  an  Admonition  in  favour 
of  the  projected  Spanish  Armada,  and  was  rewarded  by  Philip  II.  wiih  the  .Arch- 
bishopric of  Mechlin.     He  died  in  1594.     Lingard,  Hist.  £ng.  viii.  140,  44a. 
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the  House  of  Suffolk  to  the  postponement,  if  not  exclusion,  of  the 

Scottish  line.      But  the  harsh  and  unjust  condemnation  of  Lady  JUjjfjJ'*^* 

Catherine  Grey's  private  marriage  with  the  Earl  of  Hertford,  which  Lady  ^ 

£lizabeth*s  jealous  humour  procured  to  be  pronounced  early  in  her  q^, 

reign,  cast  a  doubt  upon  the  legitimacy  of  the  Protestant  line  of 

Suffolk,  and  thus  strengthened  the  hopes  of  the  Catholic  adherents  of 

Mary  of  Scotland.     So  early  as    1563,  Edmund  and  Arthur  Pole,  Jy**^".'^^^^ 

nephews  of  the  late  Cardinal,  were  tried  and  convicted  of  high  treason  Arthur  I'ui*. 

on  a  charge  of  designing  to  set  the  (2ueen  of  Scots  on  the  throne  and 

to  re-establish  Romanism  in  England.     In  1567,  Mar\',  having  been  Effec  of 

anven  from  her  throne,  in  a  great  measure  owmg  to  the  mtngues  of  imo  Eng- 

Elizabcth's   Ministers  with   the  Scottish  malcontents,  escaped  into  **"**• 

£n;4land.  only  to  endure  a  long  imprisonment  ending  in  a  violent 

death.      Her  presence  on    English  soil   revived  the  hopes   of  the 

Romanists.     Plots  were  formed  for  her  liberation,  for  the  invasion  of 

En<jland  by  Spain,  and  for  the  rc-establishment  of  the  Roman  Rite. 

In    1569  the  Duke  of  Norfolk,  the  greatest  and  richest  subject  »«  Jht^jukcof 

England,  was  concerned  in  an  extensive  conspiracy,  involving  the  Norfolk; 

deposition  of  the  Queen,  his  own  marriage  with-  Mary  of  Scotland, 

and  the  invasion  of  the  kingdom  bv  the  Duke  of  Alva.*     Later  in  the  an<l  of  th« 

°  '  Earis  of 

same  year  the  Earls  of  Northumberland  and  Westmoreland  took  up  Northum- 
arms  in  the  north,  with  the  design  of  restoring  the  old  religion  ;  and  vfeSmore. 
at  the  beginning  of  1570,  Pope  Pius  V.,  who  had  secretly  instigated  '*«<*.  «56p. 
this  insurrection,  published  his  celebrated  Bull,  excommunicating  and  Bull  of 

Pius  V 

deposing  Elizabeth,  and  absolving  all  her  subjects  from  their  oaths  of  1570 
fidelity  and  allegiance.- 

As  soon  as  Parliament  met,  in  April,  1571,  two  statutes  were  passed  A«sof 
in  reply  to  the  Pope's  Bull,  and  as  a  precaution  against  fresh  attempts 
on  the  part  of  Mary's  partisans.    By  the  first  of  these,  (i)  It  was 
made  high  treason  to  afHrm  that  the  Queen  was  a  he'.etic,  schismatic, 

^  He  was  conncted  of  treason  and  executed  in  157a.     'tupra,  p.  325. 

'  'The  bull  of  Pius  V./obscni'es  Hallam  (Consu  Hist.  i.  137).  'far  more  injurious 
in  Its  consequences  to  those  it  was  designed  to  serve  tlian  to  Elixabeth,  forms  a 
leading  epoch  in  the  history  of  our  English  catholics.  It  rested  upon  a  principle 
never  universally  acknowledged,  and  regarded  with  much  jealousy  by  temporal 
governments,  yet  maintained  in  all  countries  by  many  whose  zeal  and  ability 
rendered  them  formidable— the  right  rested  in  the  supreme  pontiff  to  depose  kings 
for  heinous  crimes  a^inst  the  church.  One  Felton  affixed  this  bull  to  the  gates  of 
the  Bishop  of  London's  palace,  and  suffered  death  for  the  offence.  So  audacious 
a  manifestation  of  disloyalty  was  imputed  with  little  justice  to  the  catholics  at  large, 
but  might  more  reasonably  lie  at  the  door  of  those  active  instruments  of  Rome, 
the  English  refugee  priests  and  Jesuits  dispersed  over  Flanders,  and  lately 
established  at  Douay,  who  were  continually  passing  into  the  kini,'dom,  not  only  to 
keep  alive  the  precarious  faith  of  the  laity,  but,  as  was  generally  surmised,  to  excite 
them  against  their  sovereign.' 
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tyrant,  inBdel,  or  usurper  of  the  crown ;  or  that  the  common  taw,  until 
altered  by  Parliament,  ought  not  to  bind  the  right  of  the  Crown,  or 
that  the  Queen,  with  the  authority  of  Parliament,  was  not  able  to 
make  laws  limiting  and  binding  the  crown  and  the  descent,  inheritance, 
and  government  thereof.  (3)  And  it  la'as  funher  declared  to  be  an 
offence,  punishable  by  imprisonment  and  forfeiture  of  goods,  and  on 
repetition  by  a  praemunire^  for  any  one  during  the  Queen's  life,  and 
before  the  same  had  been  established  by  Parliament,  to  afifirm,  print 
or  write  that  any  one  particular  person,  was  or  ought  to  be  heir  or 
successor  of  the  Queen,  except  the  natural  issue  of  her  body.^  The 
second  Act  refers  specially  to  the  Pope's  recent  Bull,  and  recites  that 
by  colour  thereof  wicked  persons,  in  pans  of  the  realm  where  the 
people,  for  want  of  good  instruction,  are  weak,  simple  and  ignorant, 
have  so  far  wrought,  that  sundr>'  simple  and  ignorant  persons  have 
been  reconciled  to  the  usurped  authority  of  Rome,  and  to  take 
absolution,  whereby  have  ;*rown  great  disobedience  and  boldness,  not 
onlv  to  withdraw  frcm  all  divine  ser>ice,  but  thinkinjr  themselves  dis- 
charged  from  all  allegiance  to  the  Queen,  wicked  and  unnatural 
rebellion  hath  ensued.'  It  was  therefore  enacted  :  (i)  That  any 
person  publishing  any  Bull  from  Rome,  or  absolving  and  reconciling 
any  one  to  the  Roman  Church,  or  being  so  reconciled,  should  incur 
the  penalties  of  high  treason.  (2)  Aiders  and  comforters  after  the  fact 
were  to  incur  praemunire  ;  and  any  person  to  whom  absolution  should 
be  offered,  and  who  should  not  disclose  such  offer  within  six  weeks  to 
some  member  of  the  Privy  Council,  was  to  be  held  guilty  of  misprision 
of  treason.  (3)  Praemunire  was  also  imposed  upon  such  as  brought 
into  the  realm  'things  called  Agnus  Dei,  or  any  pictures,  crosses, 
beads,  or  such-like  superstitious  things,  hallowed  and  consecrated,  as 
it  is  termed,  by  the  Bishop  of  Rome.'  * 
Jesnitt  and  During  an  interval  of  ten  years  no  further  statute  was  passed  against 
pHMtsTn^  the  Roman  Catholics,  but  the  existing  laws  were  enforced  by  the 
England.  Government  in  all  their  severity.  Persecution,  however,  served  only 
to  excite  fresh  manifestations  of  zeal.  Missionary  priests  were  poured 
into  the  kingdom  from  Douay  and  Rome;  and  in  15S0,  amission  of 
the  recently-founded  order  of  Jesuits,  under  the  leadership  of  Robert 
Parsons  and  Edmund  Campion,  was  despatched  by  Pope  Gregory  XIII. 
to  bring  about  the  re-conversion  of  England.  The  Government  was 
seriously  alarmed.  A  proclamation  was  issued  denouncing  as  aiders 
and  abettors  of  treason  all  who  should  harbour  or  conceal  any  Jesuit 

*  13  Eliz.  c.  X.     Supra,  p.  18a. 
'  13  Eliz.  c.  a, 
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or  seminarist  in  the  kingdom,  and  as  soon  as  Parliament  met  a  severe 
Act  was  passed  *  to  retain  the  queen's  majesty's  subjects  in  their  due  Act  of 
obedience.*  By  this  statute:  (i)  The  former  provisions  making  it '^ 
high  treason  to  reconcile  any  of  her  majesty's  subjects,  or  to 
be  reconciled  to  the  Church  of  Rome,  were  re-enacted.  (2)  The 
celebration  of  the  mass  was  m.ide  punishable  with  a  fine  of  200  marks 
and  a  year's  imprisonment ;  hearing  mass,  with  a  tine  of  100  marks 
and  imprisonment  for  a  like  period.  (3)  All  persons  above  sixteen 
absenting  themselves  from  church,  unless  they  should  hear  the  estab- 
lished service  at  home,  were  to  forfeit  20/.  a  month,  or,  in  default  of 
payment  within  three  months  after  judgment,  to  be  imprisoned  until 
they  should  conform.  (4)  All  schoolmasters  were  to  be  licensed  by 
the  Ordinary,  or  suffer  a  year's  imprisonment ;  and  persons  employing 
them  unlicensed,  were  to  forfeit  10/.  a  month. ^ 

Shortly  afterwards,  the  Jesuit  Campion  and  several  scminarv  priests  I'he  Jesuit 
from  Flanders, after  having  eluded  the  vigilance  of  the  government  for 
some  time,  were  seized  and  imprisoned  in  the  Tower.     Under  the  pain 
of  the  rack,-  Campion  revealed  the  names  of  several  [Roman]  Catliolics 
who  had  sheltered  him,  and  who  were  fined  and  imprisoned  for  the 

*  23  Eliz.  c.  I.  By  a  subsequent  .\ct  (26  Eliz.  c.  61  the  Queen  was  empowered, 
for  default  of  payments  of  the  fine,  10  seize  iwo-ihirds  of  ihe  land  and  all  the  goods 
of  the  delinquents. 

*  '  The  common  law  of  England  .  .  .  neither  admits  of  torture  to  extort  con-  Torture. 
fcssion,  nor  of  any  penal  infliction  not  warranted  by  a  judicial  sentence.     But  this 

law,  though  still  sacred  in  the  courts  of  justice,  was  set  aside  by  the  Privy  Council 
under  the  Tudor  line.'  Hallam,  Const.  Hist.  i.  148.  Though  unknown  to  the 
Common  Law,  torture  seems  10  have  been  occasionally  employed,  by  ^pccial 
licence  from  the  Crown.  Some  early  instances  of  its  use  are  given  in  Mr.  L.  O, 
Pike's  History  of  Crime,  vol.  i.  For  a  description  of  the  different  kinds  of  torture, 
see  Lingard,  viii.  428,  note  (G.).  Sir  Edward  Coke  (3  Inst.  p.  35)  says  the  rack  in 
the  Tower  was  introduced  bv  the  Duke  of  E.\cter  under  Henry  VI.,  whence  it 
obtained  the  name  of  '  the  Duke  of  Exeter's  daughter.'  He  adds'  there  is  no  Liw 
to  warrant  tortures  in  iliii  kind,  nor  can  ihey  be  justified  by  any  prescription  being 
so  lately  brought  in.'  Under  James  I.  the  torture  was  employed  in  the  case  of  the 
Gunpowder  Plot  conspirators,  and  on  other  occasions  ;  but  on  the  trial  of  Felton 
it.  Car.  I.)  for  the  assassination  of  the  Duke  of  Buckingham,  when  it  was  proposed 
m  the  Privy  Council  to  put  the  accused  on  the  rack  in  order  to  discover  his  accom- 
plices, the  Judges  (being  consulted)  declared  unanimously  that  no  such  proceeding 
was  allowable  by  the  law.  They  equally  refused,  as  being  ultra  vires,  to  add  some 
additional  punishment,  at  the  King's  request,  to  that  which  the  law  had  ordained 
for  murder.  3  St.  Tr.,  367,  571.  Mr.  Jardine,  in  his  '  Reading  on  the  use  of 
Torture,'  says  '  the  last  case  of  torture  in  England,  of  which  I  can  find  any  trace, 
occurred  in  the  year  x64a'  [On  Torture  under  Roman  Law,  see  Law  Matratine 
and  Review,  No.  CCLXXIV.,  for  Nov.,  1889.  Art.  Tht  State  and  Private  Life  in 
Roman  Law,  by  James  Williams,  B.C.L.,  and  cf.  .Art.  by  same  in  Encyc.  Brit., 
9tb  ed.,  s.v.  Torture,  for  the  subject  generally.  Gardiner,  Hist.  Efit;.,  1603- 1642, 
i.  265,  basing  apparently  on  Jardine,  assumes  the  use  of  torture  10  have  been 
'  considered  to  be  a  part  of  the  Royal  Prerogative. '  This  view  w  ould  seem  to  be 
implied  in  the  '  special  licence  from  the  Crown '  mentioned  in  the  author's  note. 
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ofTcnce.  Failing  to  give  satisfactory  answers  as  to  the  Pope's 
deposing  power,  he  was  tried  and  condemned  for  high  treason,  and 
executed  with  two  other  priests. 

Driven  to  desperation  by  the  severity  of  the  persecution,  some  of 
the  more  reckless  spirits  among  the  Roman  Catholics  now  began  to 
form  plots  for  the  assassination  of  the  Queen,  as  a  means  to  the 
elevation  of  Mar\'  of  Scotland  to  the  throne.  In  September,  15S4,  one 
Creighton,  a  Scottish  Jesuit,  was  captured  at  sea,  bearing  about  him 
the  heads  of  a  plan  for  a  Spanish  invasion  and  the  deposition  or  death 
of  the  Queen.  When  Parliament  met  in  November,  its  first  Act  was 
one  'for  the  security  of  the  Queen's  most  royal  person  and  the  continu- 
ance of  the  realm  in  peace.'  This  statute  legalised  a  voluntary 
association  which  had  been  formed  shortly  before,  the  members  of 
which  hnd  sworn  to  protect  the  Queen  from  assassination  or  to  avenge 
her  death.  It  also  enacted  that  if  any  invasion  or  rebellion  should  be 
made  by  or  for  any  person  pretending  title  to  the  Crown  after  the 
Queens  clcceaic.  or  if  anyihin,:;  be  compassed  or  imaL;ined  tending  to 
the  iiur:  of  her  person,  with  the  privity  of  any  such  person,  a  number 
of  peers,  privy  councillors,  and  judges,  to  be  commissioned  by  the 
Queen,  should  examine  and  give  judgment  on  such  otTences  and  all 
circumstances  relating  thereto.  All  persons  who  should  authorise 
such  an  attempt,  or  on  luhosc  behalf  the  same  should  be  matle^  were 
declared  to  be  incapable  of  ever  inheriting  the  throne.* 

It  was  under  the  provisions  of  this  statute  that  Mar>',  Queen  of  .Scots 
was  tried  and  found  guilty,  in  15S6,  of  having  been  privy  to  Babing- 
ton's  conspiracy  to  kill  the  Queen,  and  of  having  herself  *  compassed 
and  imagined  within  this  realm  of  England  divers  matters  tending  to 
the  hurt,  death,  and  destruction  of  the  royal  person  of  our  sovereign 
lady  the  Queen.'- 

The  second  Act  of  the  Parliament  of  1585  was  directed  against 
*  Jesuits,  seminary  priests,  and  other  such-like  disobedient  persons.' 
(i)  All  Jesuits,  seminary  and  other  Roman  Catholic  priests,  whether 
ordained  within  or  without  the  kingdom,  were  commanded  to  quit  the 
realm  within  forty  days,  under  the  penalty  of  high  treason  ;  to  aid  or 
receive  them  was  made  felony  ;  and  any  person  knowing  a  priest  to 
be  within  the  kingdom  and  not  disclosing  the  fact  to  a  magistrate,  was 
to  be  fined  and  imprisoned  at  the  Queen's  pleasure.  (2)  All  students 
in  the  Romanist  seminaries  who  should  not  return  within  six  months 


*  27  I£liz.  c.  I. 

*  For  remarks  on  the  tri.il  and  execution  of  Mary  of  Scotland,  arguing  that  '  if 
not  capable  of  complete  vindication  it  has  at  least  encountered  a  disproportioncd 
censure,'  see  Hallani,  Const.  Hist.  i.  158-163. 
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after  proclamation  to  that  effect,  and  within  two  days  afterwards  take 
the  oath  of  supremacy,  should  be  punished  as  traitors  ;  persons 
sending  children  abroad  without  licence  were  to  forfeit  loo/.  for  each 
offence,  and  to  incur  a  prtxemunire  if  they  sent  money  to  any  already 
at  a  seminary :  the  children  so  sent  were  disabled  from  inheriting  any 
property  from  the  sender.* 

So  drastic  a  law  as  this  would  seem  to  have  rendered  any  further 
penal  legislation  against  the  Roman  Catholics  unnecessar\'.  The 
execution  of  Marv  of  Scotland  on  the  Sih  of  Feb.  15S7  relieved  the  Kx«f"«»on 

■'    '  of  .Mary. 

Queen  from  the  only  dangerous  pretender  to  the  throne,  and  deprived  (juecn  of 
the  Catholics  of  their  last  hope.     The  patriotism  and  loyalty  displayed  ",  °**;  ^^^^' 
by  them  during  the  agonising  cri:>is  01'  the  .Vrniachi  would  have  been  Armada, 
filly  acknowledged  by   some    remission  of  pen:ilties.     I>ut    far   from  'S"*" 
being  rel.ixed,  the  persecution  became  more  rigorous  :  -  and  yet  one  Act  of 
more  statute  was  passed  agiinst  *  popish  recusants.*  as  persons  con-  ^^^^' 
\ic:ed  for  non-atiend.inceai  c'nurch  were  now  i'.cno;r.inaijJ..:c>tr.iinin:^ 
them  to  particular  places  <jf  rcjiticr.ce.  from  which  they  were  not  to 
travel  more  than  live  miles  :  and  Drovicin-^^  thai  if  ihev  had  not  '^oods 
enough  to  pay  the  monthly  tine  of  20/.  to  w'nich  they  were  subject, 
they  should  abjure  the  realm,  or  suffer  as  felons."* 

The  perils  with  which  the  throne  of  Elizabeth  was  constantly 
menaced  by  the  perpetual  conspiracy  of  Rome  and  Spain  against  her 
during  the  greater  part  of  her  reign,  and  the  imputation  of  disloyalty 
necessarily  attaching  to  all  strict  Catholics  after  the  promulgation  of 
the  Popes  deposing  Hull,  afforded  some  justification  for  the  harsh 
persecution  to  which  they  were  subjected. 

For  the  simultaneous  persecution  of  the  Protestant  Nonconformists  Persecution 
no  such  extenuation  can  be  pleaded.^     *  The  Puritans/  as  Macaulay  ?>roicstanc 
has  justly  remarked,  '  even  in  the  depths  of  the  prisons  to  which  '^^"aries. 
Elizabeth  had  sent  them,  prayed,  and  with  no  simulated  fervour,  that 
she  might  be  kept  from  the  dagger  of  the  assassin,  that  rebellion  might 
be  put  down  under  her  feet,  and  that  her  arms  might  be  victorious  by 

'  27  Elir.  c  a. 

*  The  Roman  Catholic  martyrs  under  Elizabeth  liave  been  reckoned  at  from  191 
to  304.  Hallam,  Const.  Hist.  i.  163.  Of  these  ixo  suffered  death  between  1568 
and  1603.     Lingai-d,  viii.  295. 

*  q^  Eliz.  &  2. 

*  \\n  point  of  fact,  Elizal)elh  seems  practically  to  have  had  no  altemalivc  action 
open  to  her  with  regard  to  the  Puritan  party.'  Gardiner.  Hist.Eno.  1603-1642, 
i.  25-26,  argues  that  'in  taking  her  stand,  as  she  did.  against  the  abohtion  of 
Episcopacy,  Ehzabeih  was  on  the  whole  acting  on  bi^half  of  the  liberty  of  her 
subjects.  .  .  .  They  [the  Puritan  party]  asked  for  no  position  which  was  to  be  held 
on  sufferance  ;  their  "claim  was  that  tiicir  system  was  directly  commanded  by  the 
Word  of  God,  and  that,  without  grievous  sin.  not  a  moment  could  be  lost  in 
delivering  the  whole  Church  of  England  into  their  hands.' — C] 
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sea  and  land.  One  of  the  most  stubborn  of  the  stubborn  sect, 
immediately  after  his  hand  had  been  lopped  oflT  for  an  offence  into 
which  he  had  been  hurried  by  his  intemperate  zeal,  waved  his  hat 
with  the  hand  which  was  still  left  him,  and  shouted,  "  God  save  the 
Queen  ! " '  > 

The  reformed  Anglican  Church,  as  professedly 'keeping  the  mean 
between  the  two  extremes/  had  from  the  first  been  distasteful  to  a 
large  body  of  the  more  zealous  Protestants,  who  were  eager  to  discard 
all  rites  and  ceremonies  savouring  in  any  degree  of  the  Roman  system 
of  worship.  During  the  Marian  persecution  many  of  these  men 
sought  refuge  in  Germany  and  Switzerland,  where  they  imbibed 
Calvinistic  doctrines,  and  grew  accustomed  to  a  simple  form  of  divine 
service  and  a  Democratic  system  of  Church  government.  Returning 
to  England  on  the  accession  of  Elizabeth,  these  exiles  were  dissatisfied 
at  tinding  that  far  from  proceeding  in  the  path  of  reform,  the  Queen 
and  hwT  Minisiers  were  inclined  somewhat  to  recede  even  from  the 
point  which  had  been  attained  under  Edward  \'I.-  Though  separated 
from  the  Roman  Communion,  the  Anglican  reformers  had  by  no 
means  intended  to  abolish  the  binding  nature  of  authority  in  matters 
of  religion,  but  merely  to  substitute  one  kind  of  authority  for  another. 
But  the  ver}'  fact  of  the  separation  was  in  its  essence  an  assertion, 
however  unintentional,  of  the  right  of  private  judgment.  Having 
emancipated  themselves  by  a  great  mental  effort  from  the  despotism 
of  a  church  *  strong  in  immemorial  antiquity  and  catholic  consent/  the 
more  ardent  Reformers  were  indignant  at  the  attempt  made  to  bind 
them  anew  by  the  authority  of  a  Church  which  they  considered  to  be 

*  Hist.  Eng.  i.  [62].  The  person  referred  to  was  Thomas  Stnbbe,  a  lawyer,  and 
brother-in-law  of  Ciriwriijht  the  leader  of  the  Puritans.  In  1579,  the  Queen,  much 
to  the  alarm  ut*  her  Protestant  subjects,  entered  into  negotiations  for  a  marriage 
with  the  Duke  of  Alen9on  (afterwards  Duke  of  Anjou).  Stubbe  ventured  to 
remonstrate  in  a  pamphlet  entitled  the  *  Discovery  of  a  Gaping  Gulph  in  which 
England  will  be  swallowed  up  by  the  French  Marriage.'  For  this  pamphlet,  which, 
very  far  from  being  a  virulent  libel,  is  written  in  a  sensible  manner  and  with 
unfeigned  loyalty  and  affection  towards  the  Queen,  he  suffered  the  mutilation 
mentioned  in  the  text. 

*  The  retention  of  vestments,  instrumental  music,  and  other  features  of  the 
ancient  church  ceremonial,  though  thoroughly  defensible  on  the  grounds  of 
decency  and  order,  and  as  tending  to  conciliate  the  very  large  Roman  party  exist- 
ing in  the  kingdom,  was  due  in  a  large  measure  to  the  strong  personal  predilection 
of  the  Queen.  She  manifested  a  very  decided  leaning  towards  the  forms  of 
worship  and  even  to  some  of  the  doctrines  of  the  Roman  Church,  and  resolutely 
opposed  the  marriage  of  the  clergy.  Although  the  marriage  of  bishops  and  priests 
was  connived  at.  the  Queen  would  never  consent  to  repeal  the  statute  of  Mary 
against  it.  Until  the  first  year  of  James  I.,  when  this  statute  was  explicitly 
abrogated,  the  offspring  of  clerical  marriages  were,  in  the  eye  of  the  law, 
illegitimate.     Hallam,  Const.  Hist.  i.  173. 
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sprung  from  the  exercise  of  that  right  of  private  judgment  which  it  now 
sought  to  suppress. 

For  several  years  the  deviations  of  many  of  the  clergy  from  the 
uniformity  prescribed  by  statute  were  connived  at  by  the  Bishops, 
several  of  whom  sympathised  with  the  Puritan  party.     But  in  1565 
the  Queen  determined  to  put  a  stop  to  these  irreguhirities.    At  her  Archbishop 
instigation  Archbishop  Parker  published  a  book  of  *  Advertisements '  Advertise. 
to    the    clcrg>',  containing    strict    regulations   for  their  discipline,  ^.q"!"' 
Shortly  afterwards,  Sampson,  Dean  of  Christchurch,  and  Humphrey, 
Regius  Professor  of  Divinity  and   President  of  Magdalen   College, 
Oxford,  two  of  the  most  eminent  Puritans,  were  deprived  of  their 
preferments  ;  and  thirty-seven  of  the  London  clergy  refusing  to  comply 
with  the  legal  ceremonies,  were  suspended  from  their  ministry  and 
threatened   with   the   punishment   of  deprivation.     Abandoning  the  J4""id«."*" 
churches,  the  lav  Puritans  in   London  now  began  to  form  separate 
conventicles.    In  lime,  1567,  a  concrre-'aiion  cfmore  than  one  hundred  -^"c'^pt  **5 
were  seized  at  Plumbers*  Hall,  and  about  thirty  of  thorn  subjected  to  a  ihcm,  1567 
years  imprisonment  for  their  contumacy.*    This  was  the  first  instance 
of  actual  punishment  inrlictcd  on  Protestant  dissenters. 

Hitherto  the  Puritans  had  restricted  their  opposition  to  the  retention  The  Puritans 
of  what  they  deemed  superstitious  ceremonies  in  the  Church  services  ;  Jop^cy. '**'*^ 
but  about  the  year  1370,  attacks  began  to  be  made  on  the  Episcopal 
system   of  Church  government.    The  principal  leader  in  this  new 
movement   was  Thomas   Cartwright,    Lady    Margaret   Professor  of  C^"^^'»:^^'» 
Divinity  at  Cambridge,  and  the  reputed  author  of  an  *  Admonition  to  to  ihe°"* 
the  Parliament,'  published  in    1572,  which  demanded,  in  bold  and  P^'^'amen^- 
contemptuous  language,  a  reform  of  the  various  abuses  alleged  to 
exist  in  the  Established  Church.     The  Puritans  had  many  friends  in 
the  House  of  Commons,  in  the   Queen's   Council,  and  among  the 
Bishops.      From  time  to  time  Bills  were  introduced  for  abolishing 
various  Ecclesiastical  rites  and  ceremonies,  and  even  for  abrogating 
some  of  the  Thirty-nine  Articles,  but,  mainly  through  the  determined 
opposition  of  the  Queen,  they  were  invariably  withdrawn.    Archbishop  QHndai^**** 
Grindal,  who  succeeded  Parker  in  February,  1576,  was  inclined  to  the  sequcAicred 
views  of  the  Puritans,  and  for  refusing  to  comply  with  the  command  to  f^'dccUnfng 
suppress  certain  meetings  of  the  more  precise  clergy  for  prayer  and  {J^.'Swhe- 
exposition  of  scripture,  tenned  *  Prophesyings,'  was  sequestered  from  syings. 
his  see  for  five  years,  and  only  escaped  deprivation  by  his  death  in 
1583. 

Whitgift,  his  successor  in  the  Primacy,  was  a  strenuous  opponent  .Archbishop 

Whilgift. 
*  Lingard.  viii.  73. 
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of  the  Puritans.  Under  the  provision  of  the  Act  of  Supremacy  of 
1559,  authorising  the  Queen  to  execute  her  Ecclesiastical  jurisdiction 
by  Commissioners  appointed  under  the  Great  Seal,  several  temporary 
Commissions  had  been  successively  appointed,  mainly  with  a  view  to 
"♦m'o^^'*'  ^^^  coercion  of  the  Roman  Catholics,  In  Dec.  1583,  the  High 
Court  c«tab-  Commission  Court  was  permanently  established  with  such  extensive 
*  '*  ^  and  formidable  powers  as  to  render  it  a  very  near  approach  to  the 
Roman  Inquisition.'  Of  the  forty-four  Commissioners  who  composed 
this  tribunal,  twelve  were  prelates  ;  and  three,  of  whom  one  must  be  a 
Bishop,  formed  a  quorum.  They  were  directed  to  enquire  generally, 
s  well  by  the  oaths  of  twelve  good  and  lawful  men,  as  by  witnesses, 
and  all  other  moans  they  could  devise,  of  all  matters  affecting  religion, 
such  as  heretical  and  schismatic  opinions,  absence  from  church, 
seditious  books,  slanderous  words  and  sayings,  incests,  adulteries,  and 
other  immonlitics  ;  to  examine  all  suspected  persons  on  their  oaths  ; 
to  icinlcr  the  rath  ^^i  S.jj)rcmacv  accorviiiv'  to  the  Act  of  Parliament, 
nnd  to  punish  ail  who  siioiild  refuse  to  appear  or  to  obey  their  orders, 
by  excoinmunicntirn.  rine  and  imprisonment.*  Under  these  extensive 
powers,  such  of  the  clcrijy,  as  were  suspected  of  Puritanic  tendencies, 
were  summoned  to  take  the  famous  oath  ^.i-  ojficio.  This  was  a 
technical  name  tor  a  series  of  Ecclesiastical  interrogatories  founded  on 
the  Canon  Law,  but  utterly  opposed  to  the  maxims  of  the  Law  of 
England,  and  which  Lord  Burleigh,  who  strongly  disapproved  of  the 
proceeding,  described  as  *  so  curiously  penned,  so  full  of  branches, 
and  circumstances,  as  he  thought  the  inquisitors  of  Spain  used  not  so 
many  questions  to  comprehend  and  to  trap  their  preys.*  * 

Instead  of  producing  conformity,  the  rigorous  proceedings  of  the 


The  oath 
tx  officw. 


*  [Cf.  Burnet,  History  of  the  Reformation,  ii.  358  ;  also  Ree\'e,  Hist,  of  the  English 
1-aw,  pp.  216-218,  who  s.ivi :  '  As  in  the  Star  Chamber,  so  in  this  Court,  a  purely 
ofticiai  procedure  prevailed,  that  is  the  inquisitorial  procedure  in  form  and  spirit.' 
Cineist,  Hist.  Eng.  Const.,  p.  495,  note,  remarks,  '  Its  constitution  is  what  is  in 
Germany  known  as  the  Consistorial  I'^rfassunif,  which  by  the  formation  of  Courts 
composed  of  legal,  administrative  and  spiritual  members  maintains  the  connection 
between  the  secular  and  clerical  rule,'  ibid.  p.  494. — En.  i  [.As  to  the  Inquisition,  cf. 
also  Gardiner.  Hist.  Eng.,  1603-1642,  i.  34,  35.  He  notes  two  points  of  difference 
by  which  'alone'  the  Court  of  High  Commission  was  distinguished  :  it  was  'in- 
competent to  inflict  the  punishment  of  death,  and  it  was  not  permitted  to  extract 
confessions  by  means  of  physical  torture."  With  regard  to  the  Jury  he  says,  not 
without  a  certain  irony,  '  It  would  have  been  almost  impossible  to  have  constituted 
an  Knglish  court  without  assigning  to  it  the  power  of  arriving  at  the  truth  by  the 
ordinary  mode,  the  oaths  of  twelve  good  and  lawful  men.  But,  homage  having 
been  thus  done  to  this  time-honoured  institution,  the  Commission  proceeded  to 
direct  that  recourse  might  be  had  to  witnesses  alone,  and  even  that  conviciioft  might 
be  oljtainod  by  all  other  ways  and  means  which  could  be  devised.' — C.] 

"  Noal,  Hist.  Puriians,  i.  409  sci/.  ;  Sirype,  Annals,  iii.  180. 

'  Strype's  Whiigift,  157. 
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High  Commission  Court  only  served  to  exasperate  the  sectaries  still 
more  against  the  Hierarchy.     Declamatory  and  scurrilous  pamphlets 
directed  against  the  Bishops,  of  which  the  most  notable  was  a  series 
published  under  the  pseudonym  of  Martin  Mar- Prelate/ rapidly  issued  Martin  Mar- 
from  the  press  and  obtained  a  wide  popularity.  pWeis.*  ***"** 

An  Act  had  been  passed   in    1581,  levelled  at  the  writings  of  the  Puritan 
seminar>'  priests,  by  which  it  was  made  a  capital  felony  *  to  write,  p[|[j*^J,*[rj ' 
print,  or  set  forth  any  manner  of  book,  rhyme,  ballad,  letter  or  writing,  *"'»  Ucaih. 
containing  any  false  or  seditious  matter  to  the  defamation  of  the 
Queen's  majesty,  or  the  encouraging  of  insurrection  or  rebellion  within 
the  realm.*  *     Hy  a  strained  construction  of  the  Judges  it  was  held  that 
the  Puritanical  *  libels'  as  they  were  termed,  tending  to  subvert  the 
constitution  of  the  Church  and  the  Ecclesiastical  supremacy  of  the 
Queen,  were  seditious,  and  punishable  under  the  Act.     Of  the  most  ^*J^*.  >39«- 
'conspicuous  victims,  Udal,  a  Puritan  Minister,  was  convicted  for  an 
alleijcd  libel  on  the  IJishops  in   1 591.  and  sentenced  to  death.     The 
extreme  penalty  was  remiucd,  on  the  intercession  of  Whit^ift,  but  the 
prisoner  soon  died  from  the  severity  of  his  contincmcnc.     In  1593,  P.vrowar.d 
Henr\*  Barrow,  a  lawyer,  and   John  Greenwood,  a  clerg\man,  were  xsgV-"**    *^' 
convicted  and  executed  for  writing  *  sundry  seditious  books,  tending  to 
the  slander  of  the  Queen  and  State  ; '  and  the  same  year,   Henry  Penry,  1593. 
Penry,  a  young  Welsh  clergyman  who  was  strongly  suspected  of  being 
one  of   the  authors  of  the  Martin  Mar-Prelate  tracts,  was  tried  for 
*  seditious  words,  and  rumours   against  the   Queen.'    Although   the 
only  evidence  against  him  consisted  of  certain  unconnected  sentences 
discovered   among  his   private  papers   and  which    had   never  been 
communicated  to  any  other  person,  he  was  found  guilty,  and  executed 
with  great  haste  and  cruelty.' 

The  position  of  Ecclesiastical  affairs  in  Scotland  was  at  once  an  influence  of 
encouragement  to  the  English  Puritans  to  persevere  in  their  efforts  Icciesiasti- 
and  an  incentive  to  Elizabeth  and  her  councillors  to  enforce  strict  cai  airairs  on 
uniformity.    The  Scottish  Reformed  Church,  as  estabhshed  in  1560,    "***"  * 
though  retaining  a  nominal   form  of  Episcopacy,  approached  very 
nearly  to  the  system  of  Church  polity  advocated  by  the  Puritans,"  and 
in  1592  Episcopacy  was  abolished  altogether.^    About  the  same  time  prcsby- 
a  serious  attempt  was  made,  under  the  leadership  of  Cartwright,  to  v"Y'*d* "' 
set  up  the  Presbyterian  system  in  England.     Cartwright  and  nine  of  1591. 

'  23  Eliz.  c.  2. 

*  Lingard,  viii.  304. 

'  [On  this  see  Church  Quarterly  Rei'iew,  Tan.  1885,  .\rt.,  Thf  Scatitrv 
Ctntettary.  On  the  state  of  Ecclesiastical  affairs  in  Scotland  and  its  intluence  upon 
England,  sec  Gardiner,  I/isf.  Eft,^.  1603- 1642,  i.  ch.  ii.,  Churcli  and  Slate  in 
Scotland.  — C] 
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his  associates  were  summoned  before  the  High  Commission  Court, 
and,  refusing  to  answer  interrogatories  under  the  oath  ex  officio^  were 
committed  to  prison.  In  the  Star  Chamber — a  tribunal  possessing^ 
more  extended  powers  of  punishment — they  still  persisted  in  their 
refusal  tc  incriminate  themselves,  as  being  contrary  to  the  Law  of  the 
land.  Although  it  was  contemplated  at  one  time  to  send  them  into 
pcr|)ctual  banishment,  more  moderate  counsels  prevailed,  and  they 
were  uUimatcly  liberated  on  bail,  after  satisfying  the  court  on  the 
question  of  the  Queen's  supremacy. 

The  favour  with  which  the  Puritans  were  regarded  in  the  Queen's 
Council,   and   especially   in  the   House  of  Commons,  had   hitherto 
ActofMC)!    prcvcnied  any  special  legislation  against  them.     Rutin  1593,  Pariia- 
tcMani  Nor.-  mcnt  was  induced  to  pass  an  Act  subjccimg  Protestant  nonconformists 
caiiforini>ts.   j^  penalties  similar  to  those  already  imposed  upon  Popish  recusants.' 
All   persons   above   the   age  of  sixteen  denying  or  impugning  the 
tUictns   >v.nrtinacv,  or  obsiinaielv  rcUisin''  to  come  to  the  church 
established   by  lau'.  or   attending  *  any  assemblies,  conventicles,  or 
meetings,  under  colour  or  pretence  of  the  exercise  of  religion,*  were  to 
be  imprisoned  until  they  should  openly  conform.     Failing  to  conform 
within  three  months  they  were  to  abjure  the  realm,  and  for  refusal  to 
do  so,  or  for  returning  after  abjuration  without  licence,  the  punishment 
was,  to  suffer  death  as  a  felon.* 
rouUsofihc      ^^^^  persecuting  policy  adopted  by  Elizabeth  against  the  Puritans 
persecution    had  most  important  political  results.     *  It  found  them  a  sect ;  it  made 
Puritans.       them  a  faction.     To  their  hatred  of  the  Church  was  now  added  hatred 
of  the  Crown.     The  two  sentiments  were  intermingled  ;   and  each 
embittered  the  other.' ^     During  the  closing  years  of  Elizabeth's  reign, 
and  throughout  the  Stuart  period,  the  firmest  champions  of  Constitu- 
tional liberty  against  the  arbitrary  exercise  of  Royal  power  were  drawn 
from  the  Puritan  ranks.^ 

*  [Gardiner,  Hist.  Eng.  1603-1642,  i.  37,  atlribuics  the  coolini^  of  the  House  of 
Commons  in  its  defence  of  the  Puritans  at  least  in  part  to  the  '  licence  which  tlie 
authors  of  a  series  of  Puritan  libels  fihe  Mar-prelaic  libels]  allowed  themselves,' 
and  to  the  spread  of  Brownist,  or  Independent,  opinions,  some  of  which,  as 
H.  Barrow's  Platform,  cited  by  Gardiner,  went  .so  far  as  to  cill  upon  the  Queen  to 
'  forbid  and  exterminate  all  other  religions,  worship,  and  ministers  within  her 
dominions.' — C] 

'  35  Eliz.  c.  X,  '.An  Act  to  retain  the  Queen's  majesty's  subjects  in  their  due 
obedience.' 
=*  Macaulay,  Hist.  Eng.  i.  [60]. 

*  The  slavish  Parliament  of  Henry  VIII.  grew  into  the  murmuring  Piariiament 
of  Queen  Elizabeth,  the  mutinous  Parliament  of  James  I.,  and  the  rebellious 
Parliament  of  Charles  I.  The  steps  were  many,  out  the  energy  was  one— the 
growth  of  the  English  middle-class,  using  that  word  in  its  most  inclusive  sense,  and 
iis  animation  under  the  influence  of  Protestantism.  No  one,  I  think,  can  doubt 
that  Lord  Macaulay  is  right  in  saying  that  political  causes  would  not  alone  ha\'e 
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The  Ecclesiastical  despotism  of  Elizabeth  was,  at  least,  a  legal  Ci^^ 
despotism,  based  on  the  extraordinary  powers  which  Parliament  in  its  of  Eiiabcch 
wisdom  had  seen  fit  to  confer  upon  the  Crown.  Religious  liberty 
indeed  was  as  yet  totally  unrecognised  by  the  Constitution,  either  in 
theory  or  in  practice  : '  for  the  Church  was  still  regarded  as  the  whole 
nation  in  its  religious  aspect,  though  in  fact  the  Church  and  the 
Nation  were  ceasing  to  be  co-cxtensivc.  But  the  despotic  acts  of  Itt  despotic 
Elizabeth's  Civil  government,  though  there  was  some  excuse  for 
them  in  the  perils  and  dangers  by  which  she  was  surrounded, 
and  in  the  example  of  her  immediate  predecessors  of  the  Tudor 
dynasty,  were  undoubtedly  illegal,  and  known  to  be  so  by  those 
who  nevertheless  submitted  10  them.  Proiesis  were  from  time 
to  time  uttered  in  Parliament,  at  first  feebly  and  ineffectually, 
but  gradually  becoming  more  vigorous,  until  by  the  end  of  her 
reign  the  Opposition  in  the  House  of  Commons  was  sufficiently 
strong  and  or^'anised  to  compel  the  <2uccn  and  her  Ministers  to 
defer  to  its  wishes. 

The  administration  of  justice  in  all  trials  partaking  in  any  degree  of  a  Political 
political  nature  was  characterised  by  that  iniquitous  straining  of  law  Jfn^sj .. 
and  evidence  in  favour  of  the  Crown,  which  was  the  common  feature  conducted. 
of  all  the  Tudor  reigns,  and  attained  a  still  more  disgraceful  notoriety 
under  the   Stuarts.     Hallam  has  denounced  in  eloquent    language 
'those  glaring  transgressions  of  natural  as  well  as  positive  law,  that 
rendered  our  courts  of  justice  in  cases  of  treason  little  better  than  the 
caverns   of  murderers.     Whoever  was   arraigned  at  their  bar  was 
almost  certain  to  meet  a  virulent  prosecutor,  a  judge  hardly  distinguish- 
able from  the  prosecutor  except  by  his  ermine,  and  a  passive  pusil- 

then  provoked  such  a  resistance  to  the  sovereign,  unless  propelled  by  religious 
lhcor>'.  .  .  .  Gradually,  a  strong  Evangelic  spirit  (as  we  should  now  spenk),  and  a 
still  stronger  anti-Papai  spirit,  entered  into  the  middle  sort  of  Englishmen,  and 
added  to  that  force,  fibre,  and  substance  which  they  have  never  wanted,  an  ideal 
warmth  and  fervour  which  they  have  almost  always  wanted.'  Bagehot,  Eng. 
Const.  382. 

*  '  At  the  end  of  the  i6th  century,  the  simple  proposition,  that  men  for  holding 
or  declaring  heterodox  opinions  in  religion  should  not  be  burned  alive,  or  otherwise 
put  to  death,  was  itself  little  else  than  a  sort  of  heterodoxy  ;  and,  though  many 

J>rivately  must  have  been  persuaded  of  its  truth,  the  Protestant  churches  were  as  far 
rom  acknowledging  it  as  that  of  Rome.  No  one  had  yet  pretended  to  assert  the 
general  right  of  religious  worship,  which,  in  fact,  was  rarely  or  never  conceded  to 
the  Romanists  in  a  Protestant  country,  though  the  Huguenots  shed  oceans  of  blood 
to  secure  the  same  privilege  for  themselves.*  Hallam,  Literature  of  Eur.,  i.  559. 
'  Even  at  the  close  of  the  17th  century,  Bossuet  was  able  to  maintain  that  the  right 
of  the  civil  magistrate  to  punish  religious  error  was  one  of  the  points  on  which 
both  churches  acjreed  ;  and  he  added  that  he  only  knew  two  bodies  of  Christians 
who  denied  it.  They  were  the  Socinians  and  the  Anabaptists.'  Lecky,  Rationalism 
in  Europe,  ii.  59. 
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antmous  jury.' '  The  trials  of  Stubbe,  of  Penry,  and  of  Udal,  already 
referred  to,  are  samples  of  the  kind  of  justice  meted  out  by  the  legal 
tribunals  to  all  who  were  obnoxious  to  the  court.'  But  besides  the 
ordinary  judicial  tribunals  there  existed  the  two  couns  of  High 
Commission  and  Star  Chamber,  respectively  taking  cognisance  of  all 
offences  against  the  Ecclesiastical  supremacy  and  the  Royal  prero- 
gative of  the  sovereign  ;  special  courts  of  Commissioners  occasionally 

Coum-         appointed  for  the  trial  of  olTcnces  :  and  the  Courts- Martial  bv  which 

Manvu.  jjj^  Queen  frequently  superseded  the  operation  of  the  Common  Law. 
During  a  period  of  actual  rebellion  all  governments  have  been  wont  to 
exercise  the  right  of  suspending  the  ordinar>'  course  of  justice  in 
favour  of  the  more  summar}'  and  awe-inspiring  military  tribunal.    A 

'sSi.  Royal  Proclamation,  issued  on  the  ist  of  July,  15SS,  in  the  crisis  of  the 

Spanish  invasion,  directing;  that  all  persons  importing  or  dispersing 
Papal  Hulls,  or  disloyal  or  traitorous  books,  should  be  insLintly 
pn)ccci!c(.l  against  and  punished  by  Martial  law,  was  fairly  justified, 
houcvLT  i:iv:or.sii:u:iop.al  in  charaLrcr,  by  the  exiraordinary  perils  of 
t!ie  time.  I'm  the  haity  and  arbiirar)-  temper  of  Elizabeth  led  her  to 
have  recourse  to  this  summary  process  when  there  existed  no  justifi- 

«5:3-  cation  in  the  circumstances  of  the  lime.     In  1573,  one  Peter  Burchell, 

a  Puritan,  who  was  probably  insane,  attempted  to  murder  the  famous 
sea-captain  John  Hawkins,  in  mistake  for  Sir  Christopher  Hatton,  the 
Captain  of  the  Queen's  guard.  Elizabeth  wished  to  have  him 
immediately  executed  by  Martial  law,  and  was  with  great  difficulty 
persuaded  by  her  Council  to  allow  the  Civil  jurisdiction  to  take  its 
ordinary  course.'    .A.  much  more  violent  and  illegal  proceeding  took 

1595.  place  in  July,  15)5.     A  street  broil,  devoid  of  all  political  character, 

havinj  taken  place  one  Sunday  evening,  between  some  riotous 
apprentices  and  the  warders  of  the  Tower,  the  Queen  issued  a  com- 
mission to  Sir  Thomas  Wyllford,  appointing  him  provost-marshal, 
with  power  to  punish  by  Martial  law.  He  was  empowered  *to  repair 
to  all  common  highwaj  s  near  to  the  city,  which  any  vjigrant  persons 
do  haunt,  and  with  the  assistance  of  justices  and  constables,  to 
apprehend  all  such  vagrant  and  suspected  persons,  and  them  to 
deliver  to  the  said  justices,  by  them  to  be  committed  and  examined  of 
the  causes  of  their  wandering,  and  finding  them  notoriously  culpable 
in  their  unlawful  manner  of  life,  as  incorrigible,  and  so  certified  by  the 
said  justices,  to  cause  to  be  executed  upon  the  gallows  or  gibbet 

*  Const.  Hist.  i.  231. 

■  Supra,  pp.  380-383. 

*  Sirypc.  .A-nn.  ii.  233.     While  imprisoned  in  the  Tower,  Burchell  murdered  one 
of  his  keepers,  for  which  oflFence  he  was  hanged  in  due  course  of  law. 
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some  of  them  that  are  so  found  most  notorious  and  incorrigible 
offenders.'  * 

Another  intolerable  grievance  by  which  the  people  were  oppressed  Illegal  com- 
under  Elizabeth  was  the  discretionar}'  power  which  the  Queen,  and 
each  member  of  her  Privy  Council,  arrogated  to  themselves  of  com- 
mitting to  prison  all  persons  who  were  on  any  account  obnoxious  to 
the  Court.  Evcr>'  obstacle  was  thrown  in  the  way  of  a  prisoner  suing 
out  a  writ  oi  htibeas  corpus ;  and  even  when  liberty  had  been  obtained 
by  order  of  a  court  of  law,  the  person  so  discharged  was  frequently 
rercommitted  by  order  of  the  Council,  while  the  officers  of  the  court 
were  imprisoned  for  havinj^  executed  their  duty.  So  flagrant  were  Remoo- 
these  abuses  that,  in  1591,  the  Judges  ventured  to  present  a  joint  ihe  judges 
remonstrance  to  Sir  Christopher  Haiton,  Lord  Chancellor,  Sir  Wil-  J{*^^'*' 
liam  Cecil,  and  Lord  Hurlciv^h,  the  Treasurer.  They  desired  that  i59«« 
'order  may  be  taken  that  her  highncss's  subjects  may  not  be 
committed  or  detnined  in  prison,  by  cummandment  oi  any  nobleman 
or  councillor,  against  the  laws  of  the  realm,  to  the  grievous  charges 
and  oppression  of  her  majesty's  said  subjects.'  *  For  divers,'  the 
remonstrance  continues,  *havc  been  imprisoned  for  suing  ordinary 
actions  and  suits  at  the  common  law,  until  they  will  leave  the  same,  or 
against  their  wills  put  their  matter  to  order,  although  some  lime  it  be 
after  judgment  and  accusation."  Ifcm :  Others  have  been  committed 
and  detained  in  prison  upon  such  commandment  against  the  law  ; 
and  upon  the  queen's  writ  in  that  behalf,  no  cause  sufficient  hath  been 
certified  or  returned.  Item :  Some  of  the  parties  so  committed  and 
detained  in  prison  after  they  have,  by  the  queen's  writ,  been  lawfully 
discharged  in  court,  have  been  eftsoones  recommitted  to  prison  in 
secret  places,  and  not  in  common  and  ordinar>'  known  prisons,  as  the 
Marshalsea,  Fleet,  King's  Bench,  Gatehouse,  nor  the  custody  of  any 
sheriff,  so  as,  upon  complaint  made  for  their  delivery,  the  queen's 
court  cannot  learn  to  whom  to  award  her  majesty's  writ,  without  which 
justice  cannot  be  done.  Item:  Divers  Serjeants  of  London  and 
officers  have  been  many  times  committed  to  prison  for  la^vful  execution 
of  her  majesty's  writs  out  of  the  King's  Bench,  Common  Pleas,  and 
other  courts,  to  their  great  charges  and  oppression  whereby  they  are 

^  Rymer,  xvi.  279.  Five  of  the  apprentices  were  executed  as  traitors  on  Tower 
Hill.  July  34. 

»  In  a  patenc,  dated  May  19,  1591,  Elizabeth  ['of  our  prerogative  royal  which  we 
will  not  have  argued  nor  brought  in  question.']  grants  to  Patrick,  Lord  Dunsany, 
an  Irish  nobleman,  and  John  Mathewe.  a  gentleman  of  London,  protection  froin 
all  suits  for  debt  for  both  person  and  property  ;  and  directs  the  judges  of  the 
different  courts  to  stay  any  su:t  which  might  I)c  commenced  against  them.  *  without 
other  warrant  than  the  sight  of  these  our  letters  patent  or  the  enrolment  thereof,'— 
Annals  of  England,  Lib.  ed.  p.  340,  jr. 
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put  in  such  fear  as  they  dare  not  execute  the  queen's  process.  Item  : 
Divers  have  been  sent  for  by  pursuivants  for  private  causes,  some  of 
them  dwelling  far  distant  from  London,  and  compelled  to  pay  to  the 
pursuivants  great  sums  of  money  against  the  law,  and  have  been 
committed  to  prison  till  they  would  release  the  lawful  benefit  of  their 
suits,  judgments,  or  executions,  for  rcmcdie,  in  which  behalf  we  are 
almost  daily  called  upon  to  minister  justice  according  to  law,  where* 
unto  we  are  bound  by  our  office  and  oath.'  Thus  far  the  remonstrance 
of  the  Judges,  having  regard  to  the  fact  that  they  were  removable  from 
office  at  the  Queen's  pleasure,  is  a  remarkably  outspoken  vindication 
of  the  right  of  personal  freedom.  But  it  concludes  rather  tamely,  by 
leaving  to  the  Executive  government  a  great  and  dangerous  lati- 
tude wholly  inconsistent  with  the  chartered  liberties  of  the  people. 
*  Whereas/  the  Judges  continue,  *  it  pleased  your  lordships  to  will 
divers  of  us  to  set  down  when  a  prisoner  sent  to  custody  by  her 
majesty,  her  council,  or  some  one  or  two  of  them,  is  to  be  detained  in 
prison  and  not  to  be  delivered  by  her  mn  jesty's  courts  or  judges  :  We 
think  tliat.  if  any  person  shall  be  committed  (fy  her  majcsiys  special 
commajuimcnt^  or  by  order  from  the  council-board^  or  for  treason 
touching  her  majesty's  person,  which  causes  being  generally  returned 
into  any  court,  is  f^ood  cause  for  the  same  court  to  leave  the  person  com^ 
mitted  in  custody.^  * 
Illegal  Pro-  The  Roval  Proclamations  put  forth  under  Elizabeth  seem  to  show 
that  the  Crown  then  claimed  not  merely  a  kind  of  supplemental  right 
of  legislation,  to  perfect  and  carry  out  what  the  spirit  of  existing  laws 
might  require,  but  also  *a  paramount  supremacy,  called  sometimes 
the  king's  absolute  or  sovereign  power,  which  sanctioned  commands 
beyond  the  legal  prerogative,  for  the  sake  of  public  safety,  whenever 
the  council  might  jtidge  that  to  be  in  hazard/'  New  offences,  un- 
known to  the  common  law,  and  affecting  the  persons  and  property  of 
whole  classes  of  the  Queen's  subjects,  were  from  time  to  time 
constituted  by  Royal  Proclamation  alone,  and  made  punishable  with 
Restriction*  fine  and  imprisonment.'  The  Press  was  placed  under  a  strict  censor- 
2!l<fbSik.*  ship;  and  in  1585,  at  the  instigation  of  Archbishop  Whitgift,  the 
•«iiing.         trades  of  printing  and  bookselling  were  subjected  to  most  stringent 

*  Lansdowne  MS.  Iviii.  87,  Brit.  Mas.,  cited  in  Hallam,  Const.  Hist  i.  235. 

•  Hallam,  Const.  Hist.  i.  237. 

'  Hume  goes  so  far  as  to  assert,  referring  to  the  reign  of  Elizabeth,  that  '  in 
reality  the  Crown  possessed  the  full  legislative  power  by  means  of  proclamations, 
which  might  affect  any  matter  even  of  the  greatest  importance,  and  which  the  Star 
Chamber  took  care  to  see  more  vigorously  executed  than  the  laws  themselves. 
The  motives  for  these  proclamations  were  sometimes  frivolous  and  even  ridiculous.' 
— Hist.  Eng.  v.  463. 
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regulations  by  an  ordinance  of  the  Star  Chamber,  published  to  restrain 
the  '  enormities  and  abuses  of  disorderly  persons  professing  the  art  of 
printing  and  selling  books.' ' 

The  frugality  of  Elizabeth,  and  the  sums  which  she  received  from  |f?"2*"^  ^ 
toe  hnes  of  recusants  and  from  the  grant  of  monopolies  for  the  exclusive 
sale  of  commodities,  enabled  her  to  avoid  frequent  applications  to 
Parliament  for  money.  This  greatly  increased  her  popularity,  and 
caused  subsidies  to  be  granted,  when  applied  for,  with  both  liberality 
and  readiness.     She  indeed  occasionally  had  recourse  to  the  ancient  Revenue 

_-  J-  -  -  ,'  .-  ,.  ,  occasionally 

practice  of  forced  loans  from  the  wealthy,  notwithstandmg  the  statute  anticipated 
of  Richard  III.  against  them.     But  she  is  honourably  distinguished  Jj^^'^^^®/. 
from    her    predecessors    by  the    moderation    and    tact  with   which  *hich  were 
these  loans  were  exacted  and  by  her  punctuality  and  speed  in  re-  repaid. 
payment.- 

Very  much  of  the  credit,  and  a  fair  share  of  the  odium,  attaching  to  i-ord  Bm- 
the  government  of  Elizabeth,  are  of  right  due,  not  10  her  personally,  miniMraiion. 
but  tc  ihe  policy  of  her  ministers,  an-.ong  whom  Sir  William  Cecil, 
Lord  Burleiijh,  stands  pre-eminent.     Under  his  administration  Eng- 
land, it  has  been  said, '  was  managed  as  if  it  had  been  the  household 

*  Slr>-pe,  Whitgift,  222.  Appendix,  94.  [Cf.  Gneisl,  Const.  Hist,  of  Engl.  p.  459, 
on  the  censorship  of  the  press.  "  In  the  exercise  of  the  censorship  of  the  press,  " 
Gneist  says,  "  the  Privy  Council,  after  the  invention  of  printing,  issued  frequent 
ordinances  against  the  introduction  of  books  and  the  regulation  of  their  5alc. 
According  to  an  ordinance  of  Mar\'.  the  possession  of  heretical  or  hi:;hly  treasonable 
books  is  deckired  to  be  rebellious  and  punishable  according  to  martial  law.  According 
to  the  ordinance  of  1559,  no  one  was  to  print  a  book  or  paper  without  the  previous 
license  of  the  Frivy  Council  or  of  a  bishop,  and  now,  on  the  other  side,  the  possession 
of  Catholic  controversial  writings  is  regarded  as  equally  punishable.  In  1585  the 
Pri%'y  Council  issues  more  rigorous  ordinances  for  the  regulation  of  the  press,  the 
registration  of  all  printing  presses,  the  prohibition  of  all  printing  e.Kcept  in  London, 
and  a  single  printing  press  in  each  of  the  two  University  towns.  No  one  is  to  print  a 
book,  or  aught  else,  until  it  has  been  seen,  read,  and  approved  by  the  Archbishop 
of  Canterbury  or  the  Bishop  of  London.  1  he  printers  of  statutes  must  obtain  the 
Imprimatur  of  the  Justices.  The  sale  of  writings  otherwise  printed  is  punishable  by 
imprisonment,  and  the  Stationers  Company  is  empowered  to  have  all  the  houses 
and  shops  of  the  printers  and  sellers  searched,  to  seize  all  books  priiited  in 
disobedience  to  these  ordinances,  to  destroy  the  presses,  to  arrest  the  delinquents 
and  bring  them  before  the  Council.  Thus  even,  under  the  Tudors,  the  weapon  of 
press  censorship  was  employed  for  the  purposes  of  restriction." — Ed.] 

'  '  In  the  time  of  Queen  Elizabeth.'  said  Mr.  Justice  Hutton,  in  his  judgment  in 
the  case  of  Ship  Money,  'in  the  end  of  her  reign,  whether  through  covetousness  or 
by  reason  of  the  wars  which  came  upon  her.  I  know  not  by  what  counsel,  she 
desired  benevolence  ;  the  statute  of  ad  Richard  III.  was  pressed,  yet  it  went  so  far 
that  by  commission  and  direction  money  was  gathered  in  everv  Inn  of  Court ;  and 
I  myself,  for  my  part,  paid  twenty  shillings.  But  when  the  Oueen  was  informed 
by  her  judges  that  this  kind  of  proceeding  was  against  law,  she  gave  directions  to 
pay  all  such  sums  as  were  collected  back  ;  and  so  I  (as  all  the  rest  of  our  house, 
and  as  I  think  of  other  houses  too)  had  my  twenty  shiliinirs  repaid  me  again  ;  and 
prix'y  councillors  were  sent  down  to  all  parts,  to  tell  them  that  it  was  for  the  defence 
of  the  realm,  and  it  should  be  repaid  them  again.'    Stale  Trials,  iii.  1x99. 
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and  estate  of  a  nobleman  under  a  strict  and  prying  steward.  It  was 
a  main  part  of  his  system  to  keep  alive  in  the  English  gentry  a 
persuasion  that  his  eye  was  upon  them.  No  minister  was  ever  more 
exempt  from  that  false  security  which  is  the  usual  weakness  of  a  court. 
His  failing  was  rather  a  bias  towards  suspicion  and  timidity  ;  there 
were  times,  at  least,  in  which  his  strength  of  mind  seems  to  have 
almost  deserted  him  through  a  sense  of  the  perils  of  his  sovereign  and 
countr>'.  But  those  perils  appear  less  to  us,  who  know  how  the  vessel 
outrode  them,  than  they  could  do  to  one  harassed  by  continual 
informations  of  those  numerous  spies  whom  he  employed  both  at 
home  and  abroad.  The  one  word  of  Burleigh's  policy  was  'preven- 
tion ; '  and  this  was  dictated  by  a  consciousness  of  wantinj;  an  armed 
force  or  money  to  support  it,  as  well  as  by  some  uncertainty  as  to  the 
public  spirit  in  respect  at  least  of  religion.  l)ut  a  government  that 
directs  its  chief  aittrniion  to  prevent  or'iences  a^r.iinst  itself  is  in  its 
very  nature  inc»>mp;ttiblc  with  that  absence  of  'e^^trnint,  that  immuncy 
from  suspicion,  in  which  civil  liberty,  as  a  lanj^ible  possession,  may 
be  said  to  consist.  It  appears  probable  that  Ehzabeth's  admmictration 
carried  too  far,  even  as  a  matter  of  policy,  this  precautionary  system 
upon  which  they  founded  the  penal  code  against  popery  ;  and  we  may 
surely  point  to  a  contrast  very  advantageous  to  our  modern  constitu- 
tion in  the  lenient  treatment  which  the  Jacobite  faction  experienced 
from  the  princes  of  the  House  of  Hanover.  She  reigned,  however,  in 
a  period  of  real  difficulty  and  danger.  At  such  seasons  few  ministers 
will  abstain  from  arbitrary  actions,  e.xcept  those  who  are  not  strong 
enough  to  practise  them.'  * 

Throujijhout  the  reign  of  Elizabeth  the  predominant  party  in  the 
House  of  Commons  was  composed  of  members  more  or  less  imbued 
with  the  Puritan  doctrines.  Amongst  them  were  many  bold  and 
active  spirits,  well  read  in  Constitutional  lore,  who  gradually  organised 
an  opposition  to  the  despotism  of  the  Crown,  and  on  several  occasions 
successfully  resisted  all  the  efforts  of  the  Court  party. 

The  two  principal  subjects  upon  which  conflicts  arose  between  the 
Crown  and  Parliament  were  the  settlement  of  the  Succession  to  the 
Throne,  and  a  further  reformation  in  the  Established  Church.  At 
first  the  efforts  of  the  Commons  were  directed  towards  urging  the 
Queen  to  marry,  a  request  to  which  she  always  returned  evasive 
answers.  As  the  hope  of  her  marriage  grew  fainter,  and  the  fears  of 
the  popular  party  increased  lest  the  claim  of  Mary,  Queen  of  Scots, 
should  be  preferred  to  the  title  of  the  House  of  Suffolk,  Parliament 

*  Hallam,  Const.  Hist.  i.  247. 
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became  more  urgent  for  some  '  proclamation  of  certainty  already 
provided/  alluding  to  the  settlement  of  the  Succession  under  Henry 
VIII.'s  will,  'or  else  by  limitations  of  certainty  if  none  be/  by  means 
of  a  fresh  Parliamentary  settlement.'  The  Queen  resolutely  declined 
to  pronounce  between  the  conflicting  claimants  to  the  throne  ;  a  policy 
in  which  she  appears  to  have  been  supported  by  Cecil,  who  thought 
that  no  limitation  of  the  Crown  could  at  that  time  be  effected  without 
great  peril  to  the  State.  In  1566  this  question  gave  rise  to  one  of  the  1566. 
most  serious  conflicts  between  the  Crown  and  the  Commons  which 
had  arisen  since  the  days  of  Henry  IV.  Both  Houses  of  Parliament 
united  to  importune  the  Queen  to  give  way.  In  both  very  bold 
language  was  employed,  and  some  Peers,  members  of  the  Queen's 
Council,  arc  even  said  to  have  insisted  in  their  places  that  Her 
Majesty  ought  to  be  compelled  to  take  a  husband,  or  else  that  a 
successor  should  be  declared  by  Parliament  against  her  will.  Eliza- 
beth met  the  attack  with  boldness  and  tact.  The  recalcitrant  Peers 
were  excluded  from  her  presence  until  they  had  made  submission,  and 
the  Commons  were  induced,  by  the  Ministers  in  their  house,  to 
modify  their  request  that  the  Queen  would  name  her  successor,  by 
coupling  with  it  an  alternative  request  that  she  would  take  to  herself  a 
husband.  To  this  she  returned  a  vague  but  courteous  answer.  The 
Commons,  however,  were  not  satisfied,  and  continued  to  discuss 
the  question  of  the  Succession.  The  Queen  at  length  positively 
enjoined  them,  through  the  Speaker,  to  proceed  no  further  in 
the  business.  Hereupon  a  member,  Paul  Wentworth,  moved  to 
know  whether  the  Queen's  command  and  inhibition  were  not 
against  their  liberties  and  privileges?  Lengthened  debates  ensued, 
and  at  the  expiration  of  several  days  the  Queen,  finding  it  advisable 
to  give  way,  informed  the  Speaker,  that  she  revoked  her  former  com- 
mandment and  inhibition  ;  '  which  revocation,'  says  the  Journal, '  was 
taken  by  the  House  most  joyfully,  with  hearty  prayer  and  thanks  for 
the  same." 

Five  years  elapsed  before  the  Queen  summoned  another  Parliament. 
At  its  meeting  in  April,  1571,  the  Lord  Keeper  Bacon,  in  replying  to 
the  Speaker's  customary  demand  of  freedom  of  speech,  said  that  *  her 
majesty  having  experience  of  late  of  some  disorder  and  certain 
offences,  which,  though  they  were  not  punished,  yet  were  they  offences 
still,  and  so  must  be  accounted,  they  would  therefore  do  well  to  meddle 
with  no  matters  of  State  but  such  as  should  be  propounded  unto 


*  D' Ewes' Journal,  p.  8a. 

*  Hallam,  Const.  Hist.  i.  251. 
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tbem,  and  to  occupy  themselves  in  other  matters  concerning  the 
common  irealth.' ' 
^^^^'f  Silenced  for  a  time  on  the  question  of  the  Succession,  the  Commons 

■Mkal  now  turned  their  attention  to  another  topic  equally  obnoxious  to  the 

S571.  Queen.'    In  this  session  no  fewer  th      seven  Diils  were  introduced  in 

the  Lower  House  for  a  further  ref  .ation  of  Ecclesiastical  affairs. 
Elizabeth  was  indignant  at  this  intc  .-rcnce  with  her  supremacy,  and 
Strickland,  the  mover  of  the  Dills,  /as  sent  for  to  the  Council  and 
ordered  not  to  appear  again  in  his  place  in  Parliament.  This  pro- 
ceeding was  noticed  in  the  House  as  being  a  violation  of  Parliamentary 
privilege,  and  an  injury  not  merely  to  himself  but  to  his  constituents 
whom  he  represented.  The  Ministers  endeavoured  to  excuse  his 
detention  on  the  ground  that  it  was  occasioned  not  by  anything 
spoken  in  the  House,  but  by  his  having  introduced  Bills  against  the 
prerogative  of  the  <^uccn.  Mr.  Velverton.  however,  maintained  that 
allhou;^'h  the  Ouocn's  prerogative  was  to  be  upheld,  it  ou^ht  to  be 
connned  within  reasonable  limits  ;  that  as  the  <  'ueen  could  not  make 
the  law.  so  she  had  no  right  to  break  it ;  and  that  as  that  House, 
where  all  things  came  to  be  considered,  could  determine  the  right  to 
the  Crown, — which  it  would  be  high  treason  to  deny, — it  could  cer- 
tainly entertain  motions  respecting  religious  ceremonies.  Seeing  the 
resolute  attitude  of  the  House,  the  Queen  pmdently  permitted  Strick- 
land to  return  to  his  place.*  This  was  an  important  victory  for  the 
Commons,  who  thenceforth  displayed  increased  confidence  in 
asserting  their  privileges  against  the  arbitrary  pretensions  of  the 
Crown. 

In  the  Parliament  of  1572  no  opposition  was  shown  ;  but  at  its 
Speech  of      next  meeting,  in  February,  1575-6,  a  speech  of  remarkable  boldness 
WeStwoith    **^  defence  of  the  liberties  and  privileges  of  the  Commons  was  delivered 
in  1576.         by  Peter  Wentworth,  Member  for  Tregony,  in  Cornwall, — a  brother  or 
other  near  relative  of  the  Paul  Wentworth  who  had  earlier  distin- 
guished himself  in  the  same  cause.     *  Sweet  is  the  name,'  he  said,  '  of 
liberty ;  but  the  thing  itself  a  value  beyond  all  inestimable  treasure- 
So  much  the  more  it  behoveth  us  to  take  care  lest  we,  contenting  our- 
selves with  the  sweetness  of  the  name,  lose  and  forego  the  thing.'    *  In 
the  last  and  preceding  session,'  he  continued,  *•  I  saw  the  liberty  of 
free  speech  so  much  and  so  many  ways  infringed,  and  so  many  abuses 
offered  to  this  honourable  council,  as  hath  much  grieved  me  ,•  where- 
fore I  do  think  it  expedient  to  open  the  commodities  that  grow  to  the 

*  D'Ewes'  Journal,  p.  141. 

*  D'Ewes,  156,  175,  176. 
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prince  and  state  by  free  speech.  Without  this  it  is  a  scorn  and 
mockery  to  call  it  a  Parliament  house ;  for  in  truth  it  is  a  school  of 
flattery  and  dissimulation.  Two  things  do  great  hurt  here  :  one  a 
rumour  which  runneth  about  the  House,  "  Take  heed  what  you  do  ; 
the  Queen's  Majesty  liketh  not  such  a  matter  ;  whosoever  prcferreth 
it,  she  will  be  offended  with  him."  On  the  conirar>',  "  Her  majesty 
liketh  of  such  a  matter  ;  whosoever  spcakcth  against  it,  she  will  be  much 
offended  with  him."*  The  other  is  a  message  sometimes  brought  into 
the  House,  either  of  commanding  or  inhibiting  ver>'  injurious  to  the 
freedom  of  speech  and  consultation.  I  would  to  God,  Mr.  Speaker, 
that  these  two  were  buried  in  hell ;  the  King  hath  no  peer  or  equal  in 
the  kingdom  ;  but  he  ought  to  be  under  God  and  the  law,  because  the 
law  maketh  him  a  king.  A  message  was  brought  last  session  into  the 
House,  that  we  should  not  deal  in  any  matters  of  religion,  but  first  to 
receive  from  the  bishops.  Surely  this  was  a  doleful  message,  for  it 
was  as  much  as  to  sav,  ve  shall  not  deal  in  (/od's  causes.'  He 
proceeded  to  express  great  indignation  at  the  Queen's  refusal  to  assent 
to  the  attainder  of  Mar\'  of  Scotland  ;  boldlv  exclaimed.  *  none  is 
without  fault,  no,  not  our  noble  Queen,  but  has  committed  great  and 
dangerous  faults  to  herself;'  rudely,  but  withal  loyally,  accused  Her 
Majesty  of  ingratitude  and  unkindness  towards  her  subjects ;  and 
declared  that  his  only  object  was  *  the  advancement  of  God's  glory,  an 
honourable  sovereign's  safety  and  a  sure  defence  of  this  noble  isle  of 
England,  by  maintaining  the  liberties  of  this  honourable  council,  the 
fountain  from  whence  all  these  do  spring.'  *  This  direct  attack  upon 
the  Queen  alarmed  the  House  of  Commons.  They  deemed  it  prudent 
to  anticipate  any  action  from  without  by  sequestering  Wentworth, 
and  appointing  a  committee  of  all  the  Privy  Councillors  in  the  House 
to  examine  him.  On  being  assured  that  the  committee  sat  not  as 
councillors  but  as  members  of  the  Commons  only,  he  submitted  to 
their  authority,  and,  on  their  report  to  the  House,  was  committed  to 
the  Tower.  After  a  month's  confinement,  the  Queen  informed  the 
Commons  that  she  had  remitted  her  displeasure  against  him,  and  the 
House,  having  first  exacted  an  acknowledgment  of  his  fault  upon  his 
knees,  released  him  with  a  reprimand  from  the  Speaker. 

Twelve  years  later,  Peter  Wentworth  again  suffered  imprisonment  Mr.  Copy's 
for  his  bold  resistance  to  the  Queen's  interference  with  the  liberty  of  bU^J  ,  88 
Parliament.    In  February,  1587-8,  a  Mr.  Cope  submitted  to  the  House 
of  Commons  a  very  sweeping  measure  of  Ecclesiastical  reform,  con- 
sisting of  a  Bill  and  a  Book.     By  the  Bill  it  was  proposed  to  annul  all 

^  D'Ewes,  336 ;   Pari,  or  Const.   Hist,  of  Eng.  to  the  Restoration,  iv.   i86. 
[ist  ed.  p.  1751  ^^^O 
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laws  aflTecting  Ecclesiastical  government  then  in  forces  and  to  estab- 
lish a  new  form  of  Common  Prayer,  which  was  contained  in  the  Book 
annexed.    The  Speaker  ineffectually  endeavoured  to  stop  the  reading 
of  the  Dill  by  alleging  the  Queen's  commands  not  to  meddle  in  the 
matter.    A  day  was  passed  in  discussing  the  question  ;  but  before  the 
next  meeting  of  the  House,  Her  Majesty  sent  for  the  Speaker  and 
obtained  from  him  both  Bill  and  Book.    As  soon  as  the  House  reas- 
sembled, Peter  Went  worth  submitted  to  the  Speaker,  for  the  purpose 
of  being  read  to  the  House,  a  series  of  questions,  of  which  the  prin- 
cipal points  were :   *  Whether  this  House  be  not  a  place   for  any 
member  freely  and  without  controlment  of  any  person,  or  danger  of 
laws,  by  bill  or  speech,  to  alter  any  of  the  griefs  of  the  commonwealth  ? 
Whether  honour  may  be  done  to  God,  and  benefit  and  service  to  the 
prince  and  state,  without  free  speech  ?     Whether  there  be  any  councils 
beside  Parliament,  which  can  make,  add  to,  or  diminish  from,  the 
laws  of  the  realm  ?     Whether  it  be  not  a<4ainst  the  orders  of  this 
House  to  make  anv  secret  or  matter  of  weight,  here  in  hand,  known 
to  the  prince  or  any  other?    Whether  the  Speaker,  or  any  other,  may 
interrupt  any  member  in  his  speech  in  this   House,  or  rise  when  he 
will,  without  consent  of  the  House,  or  overrule  the  House?    Whether 
the  prince  and  state  can  continue,  stand,  and  be  maintained,  without 
the  Parliament,  except  by  altering  the  government  of  the  state  ?'     For 
these  queries  (which  the  Speaker  declined  to    read  to  the  House), 
Wentworth  was  again  committed  to  the  Tower  ;  a  fate  which  Cope 
and  those  members  who  had  supported  his  motion  also  shared.     At 
the  dissolution    of   Parliament,  three  weeks   afterwards,   they  were 
released.* 
Parliament        At  the  Opening  of  the  Parliament  which  met  in  February,  1593,  the 
o  «593-         Speaker  having  made  the  usual  request  of  liberty  of  speech,  received 
definition  of  fo^   answer:    *  Privilege  of  speech  is  granted,  but  you  must  know 
ImTec^  ^^      what  privilege  ye  have  ;  not  to  speak  every  one  what  he  listeth,  or 
The  Succes-  ^^hat  cometh  into  his  brain  to  utter  ;  your  privilege  is  Ay  or  No!^   On 
sion  question  the  first  day  of  the  session  the  undaunted  Peter  Wentworth,  together 
brought        with  Sir  Henr>'  Bromley,  another  n\ember,  delivered  a  petition  to  the 
Peierwent-  ^ord  Keeper  desiring  the  Lords  to  be  suppliants  with  the  Lower  House 
worth.  to  her  Majesty  to  entail  the  succession  of  the  Crown,  for  which  they 

had  already  prepared  a  Bill     For  this  boldness  they  were  summoned 
before  the    Council  and  committed  to  prison.'     A  few  days  later, 
Bill  for         Morice,  the  Attorney  of  the  Court  of  Wards,  introduced  a  Bill  to 

reform  of  the 

*  Pari,  or  Const.  Hist.  iv.  316 ;  D'Ewes,  410. 
■  Pari,  or  Const.  Hist.  iv.  349. 
'  Id.  IV.  365. 
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reform  the  practice  of  the  Ecclesiastical  courts,  especially  in  the  j^^^^j^^s 
matter  of  the  oath  ex  officio.    The  Queen  immediately  sent  for  the  introduced 
Speaker,  who  on  his  return  informed  the  House  that  *  She  wondered  that  Auomey  of 
any  would  be  of  so  high  commandment  as  to  attempt  a  thing  contrary'  ^'JjS?""  ^ 
to  that  which  she  had  so  expressly  forbidden.     Her  majesty's  present 
charge  and  command  is,  that  no  bills  touching  matters  of  State,  or 
reformation    in  causes   ecclesiastical,  be  exhibited.     And   upon  my 
allegiance    I  am  commanded,  if  any  such  bill  be  exhibited,  not  to 
read  it'    Not  content  with  this  general  reprimand,  Morice  himself 
was    arrested  in    his   place,   committed   to  prison,  deprived    of  his 
office    in   the  Court   of   Wards,  and  disabled  from    practising  as  a 
barrister.* 
The  submissivencss  with  which  the  maioritv  of  the  Commons  for  so  Cau««sof 

1  .'i  1  #•  T-f  the  general 

many  years  bowed  to  the  haughty  words  and  harsh  acts  of  Ehzabcili,  }iubmi4!.ive- 

was  due  in  a  ^'reat  measure  not   to  ignorance  of  their  unconstitutional  J^mmorT 

character  or  a  lack  of  spirit  to  resist,  but  to  a  deep  conviction  of  the 

perils  and  dnncjcrs  which  threatened  the  Reformed  Church  and  the 

national  independence,  coupled  with  a  lirm  reliance  on  the  patriotic 

courrge  and  wisdom  of  the  Queen.     For  these  reasons,  during  the 

g-reater  part  of  her  reign,  *  the  Puritans  m  the  House  of  Commons, 

though  sometimes  mutinous,  felt  no  disposition  to  array  themselves 

in  systematic  opposition  to  the  Government.     But,  when  the  defeat 

of  the  Armada,  the  successful  resistance  of  the  United  Provinces  to 

the  Spanish  power,  the  firm  establishment  of  Henry  IV.  on  the  throne 

of  France,  and  the  death  of  Philip  W,^  had  secured  the  State  and 

the  Church  against  all  danger  from  abroad,  an  obstinate  struggle, 

destined  to  last  through  several  generations,  instantly  began  at  home. 

It  was  in  the  Parliament  of  i6oi  that  the  opposition  which  had,  during  Successful 

forty  years,  been  silently  gathering  and  husbanding  strength,  fought  S<£opoHes!^ 

its  first  great  battle  and  won  its  first  victory.'  •    The  conflict  arose  x6o«. 

concerning  the  enormous  abuse  of  Monopolies.     Under  cover  of  the 

loosely  defined  prerogative  possessed  or  assumed  by  the  Crown  of 

regulating  all  matters  relating  to  commerce,  the  Queen  had  taken 

upon  herself  to  make  lavish  grants  to  her  courtiers,  of  patents  to  deal 

exclusively  in  a  multitude  of  articles,  mostly  common  necessaries  of 

life.     Coal,  leather,  salt,  oil,  vinegar,  starch,  iron,  lead,  yarn,  glass, 

and  many  other  commodities  were  in  consequence  only  to  be  obtained 

at  ruinous  prices.     The  grievance  was  first  mooted  in  Parliament  in 

'57^  by  ^  *^^r.  Bell :  but  he  was  at  once  summoned  before  the  Council, 

>  Pari,   or  Const.   Hist.  iv.   396;  Townsend,   60;  D'Ewes,  478;  Ncal,    HisL 
Purit.  c  viii. 
*  Macaulay,  Hist.  Eng.  i.  [62-63]. 
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and  returned  to  the  House  '  with  such  an  amazed  countenance,  that 
it  daunted  all  the  rest.'^  After  the  lapse  of  twenty-six  years  the 
Commons  ventured,  in  1 597,  to  present  an  address  to  the  Queen  on 
the  same  subject,  to  which  she  replied,  through  the  Lord  Keeper,  that 
she  '  hoped  her  dutiful  and  loving  subjects  would  not  take  away  her 
prerogative,  which  is  the  choicest  flower  in  her  garden,  and  the  prin- 
cipal and  head  pearl  in  her  crown  and  diadem ;  but  would  rather 
leave  that  to  her  disposition,  promising  to  examine  all  patents  and  to 
abide  the  touchstone  of  the  law/'  In  spite  of  these  fair  words,  the 
abuse,  far  from  being  abated,  rose  to  a  still  greater  height  So 
numerous  were  the  articles  subject  to  monopoly,  that  when  the  list  of 
them  was  read  over  in  the  House  in  1601,  an  indignant  Member 
exclaimed,  *  Is  not  bread  amongst  them?  Nay,  if  no  remedy  is  found 
for  these,  bread  will  be  there  before  the  next  Parliament.*'  A  Bill 
*  for  the  explanation  of  the  common  law  in  cenain  cases  of  letters- 
patent*  was  introduced  by  Mr.  Laurence  Hyde,  and  was  debated  with 
unprecedented  warmth  for  four  days.  The  ministers  and  courtiers, 
who  endeavoured  to  support  the  prerogative,  were  overborne  by  a 
torrent  of  indi^mant  and  menacing  eloquence.  The  populace  openly 
cursed  the  monopolies,  and  declared  that  the  prerogative  should  not 
be  suffered  to  touch  the  old  liberties  of  England.  Seeing  that  resist- 
ance was  no  longer  politic,  or  even  possible,  Elizabeth,  with  admirable 
tact,  sent  a  message  to  the  House,  that,  *  understanding  that  divers 
patents  which  she  had  granted  had  been  grievous  to  her  subjects, 
some  should  be  presently  repealed,  some  superseded,  and  none  put  in 
execution,  but  such  as  should  first  have  a  trial,  according  to  the  law,  for 
the  good  of  the  people.'  Robert  Cecil,  the  secretary,  added  the  more 
direct  assurance  that  all  existing  patents  should  be  revoked,  and  no 
others  granted  for  the  future.  Overjoyed  at  their  victory,  the  Commons 
waited  upon  the  Queen  with  an  address  of  thanks,  to  which  she 
replied  in  an  affectionate  and  even  apologetic  tone.  *  Never  since  I 
was  a  Queen,*  she  told  them,  *  did  I  put  my  pen  to  any  grant  but 
upon  pretext  and  semblance  made  to  me,  that  it  was  both  good  and 
beneficial  to  the  subjects  in  general,  though  a  private  profit  to  some 
of  my  ancient  servants  who  had  deserved  well.  .  .  .  Never 
thought  was  cherished  in  my  heart  that  tended  not  to  my  people'^ 
good.'  * 

*  D'Ewes' Journal,  159. 
«  D'Ewes,  p.  547. 

'  Pari,  or  Const.  Hist.  iv.  46a. 

♦  Pari.  Hist.  iv.  480. 

.     ^  Poor  Laws. — The  year  1601  is  remarkable  not  only  for  the  \nctory  of  the 

rtlitf*  Commons  on  the  question  of  monopolies,  but  also  for  the  passing  of  the  great 


XII.]  Elizabeth.  397 

The  reviving  independence  of  the  House  of  Commons  under  the  ^^!'«c^  ^^ 
Tudor  sovereigns,  especially  during  the  reign  of  Elizabeth,  is  further  vindiau«d. 

statute,  43  Elis.  c.  3.  '  An  Act  for  the  Relief  of  the  Poor/  which  is  the  foundation  c/ifupo^r^ 
of  our  Modem  Poor  Law.  i6ot. 

In  pre-Norman  times  the  State  did  not  directly  relieve  pov-erty,  but  by  enforcing  Retiffof  ike 
by  legal  sanctions  the  payment  of  tithes  to  the  Church,  it  may  be  said  to  have  /Cn»r  in 
indirectly  provided  for  the  relief  of  the  poor.     In  their  inception   tithes  were  aHcient 
voluntary  oflfcrings  of  the  people,  made  under  ihe  Ijclief — carefully  inculcated  by  '*'««• 
the  clergy— of  the  religious  duly  of  every  Christian  to  bestow  on  God's  scn-'icc  a 
tenth  part  ot  his  goods.     '  But  it  was  not  possible  or  desirable,'  obst  r\'es  Rishop 
Stubbs  (Const.  Hist.  i.  328).  '  to  enforce'  this  duty  '  by  spiritual  penalties  :  nor  was 
the  .ictual  expenditure  determined  except  by  custom,  or  by  the  will  of  the  bishop, 
who  usually  divided  it  between  the  church,  the  clergy,  and  llie  poor.     .     .     .    The 
recognition  o*  the  Us^til  obligation  of  tithes  dates  from  the  ciijJuh  century,  both  on 
the  continent  and  in  England.     In  a.D.  779  Charles  the  Great  ordained  that  every  Titfwt, 
one  should  p.ay  tithe,  and  that  the  proceeds  should  be  disposed  of  by  the  bishop  : 
and  in  a.d.  787  it  was  made  imperative  by  the  legaiinc  councils  helvl  in  ICngland, 
which  tfirti^  attended  and  conjirmrd  by  the  kinj^s   and  ealdormen  had  the  authority 
of  M'itenas^t'Mots.*     From  that  time  it  wns  enforced  by  not  unfrequent  legislation 

.     .     the  cathedral  church  beini^     .     .     the  normal  rrcipitnl.  anil  the  l)i>liop  the 
diitributor. '     P.y  a  law  of  Kthclp'd   II.  the  tiriies  wcro  direcicd  10  be  applied,  in 
accordance  wiili  the  ancient  usace,  one-t}:ird  to  church  fabric?,  onc-i]:ird  to  the 
clergy,  and  the  remaining  ihirci  to  the  poor.     It  was  not  until  the  counc.l  held  in 
A.n.  1200  that  the  principle  of  ihc  prior  claim  of  the  parochial  clergy  on  tithes  was  Indiscrim- 
summarily  slated  <Siubbs,  Const.  Hist.  i.  229V     In  the  Mirror  of  Justice  ic.  i.  s.  3^  inate  almx- 
it  is  said  to  be  the  right  of  the  poor  to  be  '  sustained  by  parsons,  rectors  of  the  ^J'''^A' *^ '^' 
church,  and  the  parishioners,  so  that  none  of  them  die  for  default  of  sustenance,"  '  '^^^' 
but  the  duty  was  one  of  imperfect  obligation,  there  bHng  no  compulson>'  method  ^'''w*  ///•'* 
of  enforcing  it.     The  clergy,  however,  more  especially  the  monastic  bodies,  who,  *f'*^"'*'  *v  ^ 
as  impropriators  of  parochial  benefices,  had  managed  to  secure  a  large  portion  of    ^  •^w'^"* 
tithes,  by  no  means  neglected  this  duty;  but  unfortunately  'the  blind  eleemosynary  Alntsgivtng 
spirit  *  which  led  them  to  practise  and  inculcate  indiscriminate  alms-giving  had  a  ^hJd'*'d^/    ' 
direct  tendency  to  foster  '  that  vagabond  mendicity  which  unceasing  and  very  ^iJJ^^^'^' 
severe  statutes  were  enacted  to  repress.'     By  Edward  III.'s  Statute  of  Labourers 
{supra,  p.  250)  it  was  forbidden  to  give'alms,  under  colour  of  charity,  to  the  able- 
bodied  poor  ;  every  man  having  no  means  of  his  own  M-as  to  accept  service  under 
pain  of  imprisonment.     By  the  12  Richard  II.  begging  was  permitted,  subject  to  ^fgsi^^ 
regu'ations,— certificates  might  be  given  to  poor  men  and  women  authorising  them  'rrj'^-j''''^  h 
to  beg  within  specified  local  limits^  'Richards/I 

Under  Henry  VIH.  the  same  policy  with  regard  to  the  poor  was  maintained,  but  wj  ywwj  •' 
with  a  great  increase  of  severity.  By  the  22  Hen.  VIII.,  c  X2,  all  beggars  and  p^r  Laws! 
vagrants — as  well  aged  and  impotent  as  able-bodied — were  ordered  to  repair  to  the  ,,  Henry 

VI U,  c.  It. 

*  [Hardwick,  Church  Hist.  Middle  Aj^e,  p.  243.  shows  both  the  unpopularity 
of  Legates  in  England  and  the  constant  &nd  careful  limitation  of  their  powers. 
Robertson,  Hist.  Christ.  Church,  shews  their  unpopularity  in  England,  vi.  p.  200 : 
describes  the  visit  of  the  Legates  in  785,  '  the  first,  as  they  said,  who  had  been  sent 
into  England  since  the  time  of  Augustine, 'and  the  Councils  held  'in  their  presence ' 
in  Mercia  and  Northumbria,  iii.  x8o  ;  shews  that  the  visits  of  Papal  Legates  to 
England  had  been  'very  rare.'  and  that  'their  authority  had  been  limited  to  sptcial 
business,'  in  connection  with  the  visit  of  the  Abp.  of  Vicnne,  afterwards  Pope 
Calixtus  XL,  in  xxoo,  '  a  few  months  after  Anselm's  return  from  his  first  exile,'  and 
relates  protests  made  through  William  of  Warelwast.  Bp.  of  Exeter,  and  prohibition 
of  landing  of  a  Legate  in  England,  /.  Hen.  I.,  v.  30.  It  may  not  be  easy  to  settle 
the  exact  position  of  the  Councils  held  785-7  '  in  the  presence  of  both  Kings  and 
Legates.  Like  some  of  the  early  Spanish  Councils  they  appear  to  have  partaken 
of  a  mixed  character,  partly  spiritual  and  partly  temporal. --C.] 
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evidenced  in  the  care  with  which  the  peculiar  privileges  and  immti- 
nities  of  Parliament  were  from  time  to  time  vindicated.    The  cases 
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place  of  their  birth.  Justices  of  the  peace  were  authorised  to  give  licences  to '  aged 
poor  and  impotent  persons  *  to  beg  uithin  certain  prescribed  districts,  but  licensed 
beggars  transgressing  their  limits,  and  all  unlicensed  beggars  were  to  be  tuice 
shipped  ami  M:t  in  the  piilory,  and.  on  repi*aung  the  ofTcncc.  to  lose  their  rars. 
Uy  the  37  Hen.  VIM.  c  35.  all  cities,  counties,  towns,  and  parishes  were  directed 
to  maintain  their  aged  and  im{K>tent  poor  by  voluntary  alms,  and  to  set  the  able- 
bodied  to  work  ;  but  '  vnli.int  and  sturdy  be};g.'irs.'  refusing  to  work.  «%-cre  to  be 
punished  by  whipping  for  tlu*  first  ortVnce.' losi  ol  an  car  for  the  second,  and  hangmg 
tor  the  third.  By  the  same  .Act  indiscriminate  almsgiving  was  forbidden  on  pain  of 
forfeiting  ten  times  tiic  v.ilue  of  the  gilt ;  but  an  otlcrtory  was  to  be  made  in  every 
ixirish  church  on  Sundays,  to  which  the  clergy  were  to  exhort  the  people  to 
contribute. 

Ry  the  >uppression  of  the  monasteries  the  chief  support  of  vngrant  mendicity  was 
withdrawn:  and  under  Mduard  VI.  and  Kli£.ibeth  numerous  &i.ilutos  were  pa:kscd 
enforcing  with  greater  sirin^oncy  and  severity  tlie  provisions  already  in  existence  for 
the  reliejf  of  the  aged  and  impotent,  and  the  punishment  of  the  '  \aliani  and  sturdy  ' 
l)oor. 

At  !i.T.^'.h  in  1601.  tl.c  .Act  of  43  Kliz.  !ntrf>ii'.:ced  rcj;i:Ur  local  taxation  for  the 
reliff  of  i:.e  jv»or.  ICmt\-  juri-h  was  to  In.*  r^>ponMl  le  Jor  the  maintenance  of  its 
own  poor  out  of  a  rate  V)  Ic  !fv:c<l  on  the  laruled  property  of  the  pan.-h  by 
'overseers  of  the  p«<or,'  cu::>isi:n^  of  tlie  ch'.iri.::\s.ar(;i.n>.  and  ironi  two  10  four 
Ms}»i.inti.il  ht.uFcJcIfltT''  nonini.iud  yearly  In- two  ju^-ijces  of  ifjc  neighbourhood. 
The  rate  was  to  be  ajiplied  by  li.e  over>eers  di  in  iTovicing  work  for  ail  able- 
IxxJied  i)ersons  \sho  liad  no  means  to  mainiain  themselves,  and  <2i  in  relie\-ing  the 
lame,  impotent,  old,  blind,  and  such  other  persons  as  wcte  poor  and  not  able  to 
work,  and  who  had  no  parents,  grand-parents,  or  children  competent  to  maintain 
them. 

The  .Act  of  43  Eiiz.  involved  two  principles  :  (i)  the  relief  of  the  impotent  and 
a^cd,  and  the  providing  work  for  the  able-bodied,  poor ;  (2)  that  this  should  be 
done  parochially,  each  parish  providing  for  its  own  poor.  It  had  already  been 
directed  by  certain  earlier  statutes  that  paupers  unable  or  unwilling  to  work,  should 
be  compellable  to  remain  in  tlie  particular  parishes  where  they  were  settled  {i.e. 
where  they  were  born,  or  had  resided  for  a  cenain  period,  varying  frcm  i  to  3 
years).  But  there  was  nothing  to  prevent  able-l>odi'.-<l  and  industrious  paupers 
from  resorting  to  any  parish  that  they  pleased  for  employment ;  and  the  irregular 
and  imperfect  manner  in  which  the  Act  of  Elizabeth  was  for  years  carried  out  in 
many  parishes  caused  a  migration  of  poor  into  those  which  were  better  regukued. 
To  relieve  the  latter  from  this  unfair  burthen  an  Act  \ias  passed  in  166a  (14  Car. 
II.  c.  12)  providing  that  within  40  days  after  the  coming  of  any  person  to  settle  in 
any  parish,  he  might,  on  complaint  of  the  churchwardens  or  overseers  that  his 
circumstances  were  such  that  he  was  likely  to  become  a  charge  upon  the  parish,  be 
removed,  by  the  warrant  of  two  justices,  back  to  the  parish  in  which  he  was  bom, 
or  had  been  last  settled  for  at  least  40  days.  Thus  originated  the  law  o(  settlement. 
which  has  been  the  .subject  of  a  vast  amount  of  subs;;quent  legislation  and  still 
retains  a  close  connexion  with  the  relief  of  the  poor.  (On  the  existing  law  of 
settlement,  see  Stephen,  Commentaries,  iii.  175-178.) 

The  relief  of  the  poor  in  all  its  various  details  continued  for  more  than  a  century 
under  the  uncontrolled  management  of  the  overseers,  who,  in  too  many  instunce», 
proved  quiet  unequal  to  the  duty  of  effectively  working  the  .Act. 

In  1723,  by  9  Geo.  I.  c.  7,  churchwardens  and  overseers  of  parishes  were 
empowered,  with  the  consent  of  the  vestry,  to  purchase  or  hire  houses,  or  to 
contract  with  any  person,  for  the  lodging  and  employment  of  the  poor;  three  small 
parishes  were  permitted  to  uniie  in  establishing  a  single  \sorkhouse  ;  and  it  was 
declared  that  such  persons  as  declined  to  submit  to  the  lodging  provided  for  them 
should  not  be  eniilled  to  any  relief.    In  1782  Mr.  Davies  Gilbert  s  Act  (22  Geo.  Ill, 
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of  Ferrers  in  1543,  and  of  Smalley  in  1575  (relating  to  the  freedom 
of  Members  and  their  servants  from  arrest^  and  the  cases  of  Noweli 

c  83)  authorised  parishes  in  which  the  adoption  of  the  Act  should  be  agreed  upon  at  G40,  IlL 
by  two-thirds  in  number  and  \'alue  of  the  owners  and  occupiers,  to  appoint  ^*  83. 
guardianx  to  act  in  place  of  overseers  of  the  poor ;  and  also  to  enter  into  voluntary  *78>* 
unions  with  each  other  for  the  accommodntion,  employment,  and  maintenance  of 
their  paupers.     In  18 19  the  Act  59  Geo.  III.  c.  12.  empowered  the  vestry  of  any  StUetVeUwy 
p;irish  to  conmiit   the  m:in.it;enieni  of  its  poor  to  a  committee  of  substantial  Act^  59  Ceo, 
householders,  termed  a  seUct  vtitry,  to  who.sc  directions  the  overseers  should  btt  ^^Z*  c.  13. 
bound  to  conform.  '®'9' 

Both  the  Gilljcrt  .Act  and  the  Select  Vestry  Act  being  permissive  only  and  not  [fputrant 
compulsory,  the  relief  of  the  poor  in  the  ^roat  majority  of  parishes  continued  to  be  adminittra' 
admmistered  by  the  overbecrs.     L'nd.r  their  ii;nonint  administration  the  wise  and  ticn  o/tJu 
simple  provisions  of  the  l.\w  for  the  relief  of  the  poor  gradually  a^'sumcd  ihc  A'<*'^f'*"«' • 
pro|)ortiuns  of  a  gigantic  nation-il  evil.     '  The  industrial  population  of  the  whole  '^*  tiisas- 
country,'  obscrvci  Sir  Krskine  May  ^Const.  Hist.   iii.   4051.    'was   bcintj  rapiilly  ^^**'*Jf*^*' 
reduced  to  pauperism,  while  pru{)crty  was  threatened  with  no  distant  rum.     The 
system  which  was  workin^i;  this  mischief  asiiumcd  to  be  fouiulcd  upon  benevolence  : 
but   no  evil  •'cnius  could  have  designed  a  scheme  of  grt-atcr  malignity  for   the 
corruption  ol  the  hnnnn  race.     The  fund  intendo<l  for   the   rehef  of  want   and 
sickiR-b, — of  .igc  and  impoionco, — was  recklessly  disiriimtcd  to  all  who  b.-^LT-M  a 
share,     liveryone  was  laiij^hi  to  look  to  the  parish,  and  not  to  his  own  hon'rst 
industry,  for  >upport.' 

.At  lcnv;ih,  in  1334.  on  liie  recommendation  of  a  Royal  Commission  appointed  at  Poor.la'» 
the  request  of  P.iriiament  in  the  preceding  year,   to  enquire  into  the  state  and  Amendment 
administration  of  the  laws  relating  10  the  poor,  was  passed  the  important  *  Poor  -'^^'»  '^34« 
Law  Amendment  .Act,"  4  &  5  Wiil.  IV.  c.  76.     *  The  principle  was  that  of  the  .Act 
of  Eliz.abeih,  to  conrine  reKef  to  destitution  ;  and  its  object  to  distinguish  between 
want  and  imposture.     This  test  was  to  be  found  in  the  workhouse.     Hiiiierto 
paui>erism  has  been  generally  relieved  at  home,  the  parish  workhouse  being  the 
refuse  for  the  aged,  for  orphans  and  others,  whom  it  suited  better  than  oui-.loor 
relief.     Now  out -door  relief  was  to  be  withdrawn  altogether  from  the  able-bodied,  The  work- 
whose  wants  were  to  be  tested  by  their  willingness  to  enter  the  workhouse.     This  house  test jor 
e.\periment  had  already  been  successfully  tried  in  a  few  well-ordered  parishes,  and  tible-hodied 
was   now   generally    adopted.     But    instead   of   continuing    ill-regulated   parish  ^^^' 
workhouses,   se%'eral  parishes  were  united,  and  union  workhouses    established 
common  to  them  all.     The  local  administration  of  the  poor  was  placed  under 
elected  boards  of  guardians  ;  and  its  general  superintendence  under  a  central  Board 
of  Commissioners  in  London.'    (May,   Const.  H>st.  iii.  407.)    The  'Poor  Law  Poor  Law 
Commissioners,'  were  appointed  for  five  years,  but  the  duration  of  the  Commission  Commit 
was  afterwards  extended  from  time  to  time  till  1847,  when,  by  statute  xo  &  xi  Vict.  *iontrs^ 
c.  109.  it  was  superseded  by  a  new  Commission,  aftenvards  known  as  the  '  Poor  '^34* 
Law  Board,'  consisting  of  the  Lord  President  of  the  Council,  Lord  Privy  SesU,  i^oor  Law 
Home  Secretary,  and  Chancellor  of  the  Exchequer  for  the  time  being,  and  of  such  ^oard^  2847. 
o:her  persons  as  the  Crown  might  appoint.    In  1871,  by  statute  34  &  35  Vict.  c.  70, 
the  '  Poor  I^w  Board '  was  abolished  and  its  powers  transferred  to  a  new  body 
called  the  '  Local  Government  Board '  (in  which  was  concentrated  the  superx'ision  Local 
of  the  laws  relating  to  the  public    health,   the  relief  of  the  poor,   and    local  Gt/s^ernment 
government),  consisting  of  a  President,  appointed  by  and  holding  ofhce  during  the  ^*'*'*'»  *'7«« 
pleasure  of  the  Crown,  of  the  President  of  the  Council,  all  the  principal  Secretaries 
of  State,  the  I^rd  Privy  Seal,  and  the  Chancellor  of  the  Exchequer. 

Within  three  years  from  the  passing  of  the  Act  of  1834  its  beneficial  effects  were 
manifested  in  a  reduction,  to  the  extent  of  three  millions,  in  the  annual  expenditure 
for  the  relief  of  the  poor.  Some  of  the  provisions  of  the  Act  have  since  been 
partially  relaxed ;  and  the  strict  and  universal  application  of  the  workhouse  test 
can  hardly  be  hoped  for,  until  supplemented  by  an  efficient  organisation  of  private 
charity,  working  in  independent  but  harmonious  correlation  with  the  public  system, 
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in  1553,  and  of  the  county  of  Norfolk  in  15S6  (as  to  the  right  of  the 
House  to  determine  contested  elections),  have  been  already  considered 
in  treating  of  the  three  principal  pri\ileges  of  the  Commons.*  But 
there  was  another  species  of  privilege,  relating  to  the  internal  discipline 
of  the  House, — the  power  to  punish  oflcnces  against  the  established 
order  committed  by  any  of  themselves, — which  though  apparently 
at  all  times  an  essential  attribute  of  any  assembly  enjoying  the  right 
of  free  debate,  first  begins  to  attract  attention  during  the  Tudor 
period, 
rs*!^'^^*^'  ^^*^  Journal  of  the  Commons  records,  under  the  date  21st  January, 
1547-8,  that  John  Storic,  one  of  the  burgesses,  was  ordered  to  be 
committed  to  the  custody  of  the  Serjeant  of  the  House.  On  the  next 
day  but  one,  articles  of  accusation  were  read  against  him,  and  on  the 
following  day  the  Commons,  of  their  single  authority,  committed  him 
to  the  Tower.  The  exact  nature  of  his  oiTence  is  not  stated,  but  he 
is  known  to  have  been  a  zealous  opponent  of  the  Reformation,  and 
would  appear  to  have  made  use  of  language  disrespectful  alike  to  the 
House  and  to  the  government  of  the  Protector  Somerset.  On  the 
20th  of  March  Storie  sent  a  letter  from  the  Tower  with  a  full  sub- 
mission ;  whereupon  the  Commons  made  an  order  *  that  the  King's 
pri\-y  council  in  the  Nether  House  shall  humbly  declare  unto  the 
Lord  Protector's  grace  that  the  resolution  of  the  House  is,  that  Mr. 
Storie  be  enlarged,  and  at  liberty  out  of  prison  ;  and  to  require  the 

for  the  relief  of  industrious  and  deserving  persons  in  temporary  difficulties,  who, 
by  timely  aid.  may  be  kept  from  falling  in  10  the  ranics  of  paupers. 

["  By'ihe  Poor  Law  Conferences  Act,  1883  (46  &  47  Vict.  c.  11),  parish  unions 
were  permitted  to  recoup  themselves  from  the  Poor  Law  funds  for  expenses  incurred 
in  sending  officers  to  conferences,  and  for  the  publication  of  the  results  of  such 
conferences.  This  is  of  importance,  as  shewing  an  official  recognition  of  an 
institution  which  h.is  lately  arisen.  These  conferences  were  due  to  the  initiative  of 
a  Mr.  Barwick  Baker  in  1868,  and  a  central  conference  was  held  in  London  in  1871. 
There  are  now  twelve  district  conferences,  London  having  one  for  itself.  A  central 
conference  is  annually  held,  and  the  Local  Government  Board  takes  note  of  the 
deliberations  there  held,  and  publishes  them  in  its  Year  Book.  The  Central  Board 
sends  to  each  of  the  conferences  one  or  more  inspectors,  and  keeps  in  direct  touch 
with  it.  Thus  is  brought  about  a  co-operation  of  the  Central  (Local  Government) 
Board  with  the  elected  local  boards  in  a  manner  more  effective  than  any  statute 
could  have  effected.  It  is  a  fact  that,  during  the  last  two  decades,  the  composition 
of  the  Boards  of  Guardians  has  been  considerably  modified  and  changed  for  the 
better.  It  is  now  no  longer  the  case,  as  it  was  formerly,  that  shopkeepers  are  the 
sole  candidates  for  the  office  of  Guardian  ;  to-day  the  office  is  sought  by  men  of 
excellence  and  training,  who  make  use  of  it  as  a  step  to  further  advancement." 
Dr.  P.  F.  Aschrott,  "  Das  Engl.  Armen.  Wesen,"  Leipzig.  1886 — in  free  translation 
by  the  Editor.  To  Dr.  Aschrott  is  due  the  merit  of  having  given  our  local  authori- 
ties one  of  the  best  of  modem  works  upon  the  poor  law  system,  which  has  not  only 
appeared  in  an  English  translation,  but  is  also  an  acknowledged  handbook  on  the 
Poor  Laws. — Ed.] 

»  Supra,  pp.  274-276,  279. 
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King's  Majesty  to  forgive  him  hts  offences  in  this  case  towards  his 
Majesty  and  his  council'  Under  Queen  Mary,  Storie again  fell  under 
the  censure  of  the  House  for  disrespect  to  the  Speaker  ;  and  in  the 
same  reign  Thomas  Copley,  member  for  Gatton,  was  committed  by  Copu/s 
the  House  to  the  custody  of  their  Serjeant  for  disrespectful  words  **'*  *  ^ 
uttered  of  her  Majesty.  With  less  regard  for  their  privileges,  they 
directed  the  Speaker  to  declare  this  offence  to  the  Queen,  and  solicit 
her  mercy  for  the  offender.* 

The  next  case  is  more  important,  constituting  as  it  does  the  leading  Haittcase, 
precedent,  so  far  as  records  show,  for  the  power  of  the  House  to  expel  ^  *'  . 
.  a  member.  Arthur  Hall,  a  burgess  for  Grantham,  was  charged  with  a  member, 
having,  on  account  of  certain  proceedings  of  the  last  session  of  Parlia- 
ment, wherein  he  was  privately  interested,  caused  to  be  published  a 
book,  *  not  only  reproaching  some  particular  good  members  of  the 
House,  but  also  yer>*  much  slanderous  and  derogatory  to  its  general 
authority,  power  and  state,  and  prejudicial  to  the  validity  of  its  pro- 
ceedings in  making  and  establishing  of  laws.*  He  had  previously  in- 
curred the  displeasure  of  the  Commons  in  1572,  when  he  was  ordered 
to  appear  at  the  bar  *to  answer  for  sundr>'lewd  speeches,  used  as  well 
in  the  House  as  elsewhere.'  On  another  occasion  he  had  been 
*  charged  with  seven  several  articles,  but,  having  humbly  submitted 
himself  to  the  House  and  confessed  his  folly,  was  released  with  a  good 
exhortation  from  the  Speaker.'  Regarded  now  as  incorrigible,  he  was 
expelled  the  House,  fined  500  marks,  and  sent  to  the  Tower,  where  he 
remained  until  the  dissolution  of  Parliament.' 

The  right  of  expulsion  was  again  exercised  by  the  Commons  in  1585,  Dr.  Pany*t 
against  William  Parry,   D.C.L.,  a  burgess  for   Queenborough,  for  ^*'''  '^  ^' 
denouncing  as  cruel  and  bloody  the  Bill  to  inflict  the  penalty  of  death 
on  Jesuits  and  seminary  priests  ;  and  so  tenacious  were  they  of  their 
dignity,  that  in  the  following  year  they  caused  a  poor  currier  named 
Bland,  on  account  of  contemptuous  words  uttered  against  the  House,  Bland tcas^ 
to  be  brought  to  their  bar,  whence  he  was  discharged  only  on  making  '^  *' 
submission  and  paying  a  fine  of  twenty  shillings.'     It  was   in  the  Bribery  at 
reign  of  Elizabeth  also,  that  the  earliest  precedent   occurs  for  the  pu^shed. 
punishment  of  bribery  at  elections.     In  1 571,  the  House  inflicted  ^Longscau 
fine  upon  the  borough  ofWestbury  for  receiving  a  bribe  of  four  pounds  '5''' 
from  Thomas  Long,  the  Member  returned,  who  is  described  as  '  a 
very  simple  man  and  of  small  capacity  to  serve  in  that  place.'    The 

>  Hallam,  Const.  Hist.  i.  373. 

'  D'Ewes,  391  ;  Hallam.  Const.  Hist.  i.  37^.  In  addition  to  the  misconduct 
mentioned  in  the  text,  Hall  was  suspected  of  being  privy  to  the  fraud  committed  by 
his  servant  Smalley  in  1575  :  see  supra,  p.  375. 

■  D'Ewcs,  366  ;  Hallam,  Const.  Hist.  i.  274. 
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Mayor  was  also  ordered  to  refund  the  bribe  :  but  Long,  the  briber, 
does  not  appear  to  have  been  expelled  or  otherwise  punished.^ 
CtmrntoHM  In  1593  an  attempt  was  made  by  the  Lords  to  encroach  upon  the 

right  u  Commons'  privilege  of  originating  Money  Dills.  A  message  was  sent 
JAw^jr?///*,  ^''^"^  ^^  Upper  House  referring  to  the  Queen's  want  of  a  supply,  and 
S593*  requesting  that  a  committee  of  conference  might  be  appointed.    This 

was  acceded  to  ;  but  it  soon  appeared  that  there  was  a  difference  of 
opinion  between  the  Upper  and  Lower  Houses.  Sir  Robert  Cecil  was 
instructed  to  report  from  the  committee  that  the  Lords  would  not  con- 
sent to  grant  anything  less  than  three  subsidies,  while  the  Commons 
wished  to  give  only  two.  Hereupon  Mr.  Francis  Bacon  (afterwards 
the  celebrated  Chancellor)  rose,  and  while  disclaiming  any  wish  to 
refuse  a  subsidy, '  disliked  that  this  House  should  join  with  the  Upper 
House  in  granting  it.  For  the  custom  and  privilege  of  this  House 
hath  always  been,  tirst  to  make  otter  of  the  subsidies  from  hence, 
then  to  :lic  Upper  Hoirse  ;  except  it  were  that  they  present  a  bill 
unto  this  House,  with  desire  of  our  assent  tiiercto,  and  then  to  send 
it  up  again.'  The  Court  party  tried  hard  to  bring  about  another  con- 
ference with  the  Lords,  but  their  motion  to  that  efiect  was  lost  on  a 
division  by  217  to  12S.- 
The  Con-  Notwithstanding  the  arbitrar\- practice  of  Elizabeth's  government,  and 

thoughfre-  ^^«^  Submissive  and  adulatory  strain  in  which  she  was  always  addressed 
Sated  in  ^^  ^^^  Commons,  it  is  evident  that  the  theory  of  the  Constitution,  as 
practice,  a  monarchy  greatly  limited  by  law,  remained  intact.  The  facts 
thTOr'e"icaiiy  already  cited  might  be  regarded  as  sutificient  proof  of  this  assertion, 
intact.  buf  if  J3  supported  by  still  further  evidence  of  much  weight. 

A^imer«  In  the  *  Harborowe  of  True  and  Faithful  Subjects,*  published  in 

c/Triuand  1559  by  Avlmcr,  afterwards  Bishop  of  London,  in  answer  to  John 
Subjects  Knox's  celebrated  treatise  against  female  monarchy  entitled  *  A  blast 
J559-  of  the  Trumpet  against  the  Monstrous  Regiment  of  Women,'*'  the 

author  thus  enumerates  his  reasons  why,  in  England,  *  it  was  not  so 
dangerous  a  matter  to  have  a  woman  ruler  as  men  take  it  to  be : ' 
*  First,  it  is  not  she  that  ruleih,  but  the  laws,  the  executors  whereof  be 
her  judges  appointed  by  her,  her  justices,  and  such  other  officers. 
Secondly,  she  maketh  no  statutes  or  laws,  but  the  honourable  court 
of  Parliament ;  she  breaketh  none,  but  it  must  be  she  and  they  to- 
gether, or  else  not.  If  on  the  other  part  the  regiment  were  such  as 
all  hanged  on  the  king's  or  queen's  will,  and  not  upon  the  laws 

*  Commons'  Journals,  p.  88. 

•  DEwes,  486 ;  Hallnm,  Const.  Hist.  i.  276. 

'  Knox's  '  Blast'  was  written  in  the  lime  of  Queen  Man*  and  directed  against 
her,  but  it  was  of  course  equally  applicable  to  her  sister  Elizabeth. 
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written  ;  if  she  might  decree  and  make  laws  alone  without  her  senate ; 
if  she  judged  offences  according  to  her  wisdom,  and  not  by  limita- 
tion of  statutes  and  laws  ;  if  she  might  dispose  alone  of  war  and 
peace ;  if,  to  be  short,  she  were  a  mere  monarch ,  and  not  a  mixed 
ruler,  you  might  peradventure  make  me  to  fear  the  matter  the  more, 
and  the  less  to  defend  the  cause.'  * 

Again,  in  1566,  Mr.  Onslow,  then  Solicitor-ljcncral  and  Speaker  of  ^f|••  J^pealc? 
the  Commons,  addressing  Queen  Elizabeth  at  the  conclusion  of  the  addre^to 
session  said  :  *  By  our  common  law,  although  there  be  for  the  prince  *^*^5^^"*'^"* 
provided  many  princely  prerogatives  and  royalties,  yet  it  is  not  such 
as  the  prince  can  take  money  or  other  things,  or  do  as  he  will  at  his 
own  pleasure  without  order ;  but  quietly  to  suffer  his  subjects  to  enjoy 
their  own  without  wrongful  oppression  ;    wherein    other  princes  by 
their  liberty  do  take  as  pleaseth  them.'  * 

Harrison,  in  his  *  Description  of  England,'  published  in  1577,  says  Harrison '< 
of  the   ParlLiment  :  "This  Htmse  hath  the  most  hi^'h  aiul  ♦'■■><'*'''A\y r^^^^V/wf, 
po\\er  of  the  realm  ;  for  thereby  kini^s  and  mighty  princes  h.i\e  from  '3'^. 
time  to  time  been  deposed  from  their  thrones  ;  laws  cither  enacted  or 
abrogated  ;  oti'cnders  of  ail  sons  punished  ;  and  corrupted  religion 
either  disannulled  or  reformed.     To  be  short,  whatsoever  the  people 
of  Rome  did  in  their  centuriatis  or  triounUiis  comitiis^  the  same  is 
and  may  be  done  by  authority  of  our  Parliament  House,  which  is  the 
head  and  body  of  all  the  realm,  and  the  place  wherein  every  particular 
person  is  intended  to  be  present,  if  not  by  himself,  yet  by  his  advocate 
or  attorney.      For  this  cause  also,  anything   there  enacted  is   not 
to  be  misliked,  but    obeyed   by  all  men   without   contradiction    or 
grudge.' ' 

That  the  same  theory  of  the  Constitution  prcvtiilcd  in  the  later  Hooke.'« 
period  of  Elizabeth's  reign  is  evidenced  by  the  words  of  the  judicious  cSPoiUy! 
Hooker  in  his  *  Ecclesiastical  PoUty/*     *  1  cannot  choose,'  he  says, 
'  but  commend  highly  their  wisdom,  by  whom  the  foundations  of  this 
commonwealth  have  been  laid  ;  wherein,  though  no  manner,  person 

*  Hnrborowe  of  True  and  Faithful  Subjects,  1559,  cited  by  Brodie.  Hist.  Brit. 
Emp. —  rule  in  margin  'It  is  less  danger  to  be  governed  in  Lngl.ind  by  a  woniaii 
tiuui  anywhere  else.'  Aylmer  afler%vards  presents  a  picture  ot'  ttie  wretchedness  ot' 
the  French,  and  compares  their  condition,  and  tliat  of  other  continental  states,  with 
the  situation  of  England. 

*  D'Eues,  p.  115. 

'  Hamson's  Description  of  England,  cited  by  Brodie,  Hist.  Brit.  Emp. 

*  [On  Hooker,  his  inteUeciu.il  characteristics,  and  the  ii.Huence  exercised  by  his 
great  work,  see  Gardiner,  Hist.  Eng.,  1603-1642,  i.  39-41,  where  the  'more  than 
tiieologicnl  significance '  of  the  book  is  noted.  '  It  was  the  sign  of  tlie  reunion  of 
Protestantism  with  the  new  learning  of  the  Kennis^ance.  .  .  .  Kelii;ion  began  to 
partake  of  the  many-sidedness  of  the  world  around  it,  and  Hooker  was  a  worthy 
peer  of  S[)cnscr  and  of  Shakespeare.' — C] 
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Or  ^use  be  unsubject  unto  the  king's  power,  yet  so  is  the  power  of 
the  king  over  all  and  in  all  limited,  that  unto  all  his  proceedings  the 
law  itself  is  a  rule.  The  axioms  of  our  regal  government  are  these  : 
"  Lex  ftuit  regem  * — the  kinj;'s  grant  of  any  favour  made  contrary  to 
the  law  is  void  ; — "  Rex  nihil  potest  nisi  quod  jure  potest^  .  .  .  what 
power  the  King  hath  he  hath  it  by  law  ;  the  bounds  and  limits  of  it 
are  known,  the  entire  community  givcth  gcnenil  order  by  law  how  all 
things  publicly  are  to  be  done  ;  and  the  King  as  the  head  thereof, 
the  highest  in  authority  over  all,  causeth,  according  to  the  same  law, 
ever>'  particular  to  be  framed  and  ordered  thereby.  The  whole  body 
politic  makcth  laws,  which  laws  give  power  unto  the  King ;  and  the 
King  having  bound  himself  to  use  according  to  law  that  power,  it 
so  falleth  out  that  the  execution  of  the  one  is  accomplished  by  the 
other.'  * 

Similar  views  of  the  Constitution  —  vaguely  and  somewhat 
timidly  expressed  it  is  true— are  found  in  the  *  Commonwealth 
of  Enjjland'  of  Sir  Thomas  Smith,  one  of  Elizabeth's  Secretaries 
of  State." 

On  the  other  hand  a  novel  theor}' — utterly  unknown  to  the  ancient 
English  Constitution — of  an  absolute  and  paramount  power  inherent 
in  the  ver>'  nature  of  the  Regal  office,  had  already  found  not  a  few 
supporters  among  the  lawyers  and  courtiers  of  Elizabeth's  reign.  It 
was  only  after  long  years  of  bitter  conflict,  after  the  decapitation  of 
one  monarch  and  the  deposition  of  another,  that  this  theory  of 
government  which  the  Stuart  dynasty  adopted,  developed,  and  pushed 
to  its  extreme  logical  results,  was  at  length  finally  vanquished  by  the 
ancient  free  principles  of  the  Constitution  which  it  had  attempted  to 
supplant. 

*  Hooker,  Ecclesiastical  Polity,  bk.  viii.  [c.  ii.  13].  Tlie  first  four  books  were 
published  in  1594 ;  the  fifth  in  1597  ;  the  remaining  inree  not  til!  forty-seven  years 
after  his  death,  which  happened  in  the  year  1600.  The  sixth  book,  though  written 
by  Hooker,  did  not  belong  to  this  work ;  the  real  sixth  book  appears  therefore  to 

ave  been  lost.     See  Keble's  edition. 

*  Smith's  Commonwealth,  book  ii.  c.  3.  This  work  was  not  published  till  1589, 
twelve  years  after  the  author's  death. 
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CHAPTER    XIII. 

THE  STUART  PERIOD.      (1603— 1688.) 

I.    FROM  THE  ACCESSION  OF  JAMCS  I.   TO  THE  PASSING  OF  THE 

I'KTITION   OF  RIGHT. 

James  I.  came  to  the  Eni'Hsh  throne  at  a  critical  period  of  our    Ja"«s^i. 
u-  .  T-t  •  I     1        .'  u-  t  1  1601—1625. 

history.     The  reactionary  movement  towards  despotism,  which  began  TcmJcncyof 

under  Henry  IV.,  reached  its  climax  under  Henry  VIII.,  and  had  ^^^'j'^j^^j;^^^^ 

since  been   slowlv  recedinc:  before  the  re/ivini;  spirit   of  freedom.  |*^""-:*«at 

'  hiH  acces* 

During  the  latter  years  of  Ehzabeth  the  Puritan  party  had  become  Mon. 
organised  and  powerful.     Whilst  the  old  Queen  lived,  they  were,  for  The  Puritan 
the  mo5t  part,  content  to  postpone  the  active   assertion  of  the  ri^^jlus  P"**"^^'' 
of  the  people  against  the   Crown.     They  looked   forward  with   hope 
to  the  advent  of  her  successor,  in  the  expectation  of  voluntary  conces- 
sions ;  but  were  determined  in  any  case  to  carry  out  further  reforms 
in  the  Ecclesia:>tical  system,  and  to  insist  upon  all  the  ancient  privi- 
leges of  Parliament,  and  all  the  legal  liberties  of  the  subject.     \'ioIent 
changes  were  not,  however,  generally  desired.     Although  there  was  a 
party  hostile  to  the  Hierarchy,  the  bulk  of  the  Puritans  had  no  desire 
to  abolish  Episcopacy,*  and  would  have  been  fully  satisfied  with  a 
dispensation  from  certain  ceremonies  which    too  forcibly  reminded 
them  of  the  religion  they  had  renounced.     The  Presbyterian  education  Eflcci  of 
of  James  had  led  them  to  anticipate  a  ready  acquiescence  in  such  a^y[^"an* 
moderate  measure  of  reform.     But  the  King's  experience  of  the  Pres-  education, 
byterian  clergy  had,  in  fact,  been  productive  of  prejudices  the  very 
opposite  to  what  the  English  Puritans  had  e.xpected.    *  The  Scotch 
clergy,'  observes  Mr.  Brodie,  *  full  of  the  highest  ambition,  had  con- 
verted the  pulpit  into  a  theatre  for  political  declamation  ;  and  James 
had  imbibed  the  bitterest  hostility  to  everything  which  approached  to 
the  Presbyterian  form  of  ecclesiastical  establishment,  declaring  that 
under  it  Jack  and  Tom  and  Dick  and  Will  presumed  to  instruct  him 

*  ["  From  ihc  year  1595  the  dissenting  body  had  become  known  under  ihc  party 
name  of  Sabbatarians,  and  under  James  I.  the  sects  had  attained  considerable 
proportions.  Still,  however,  a  consciousness  of  a  fundamental  schism  in  the 
political  system  as  a  whole  did  not  exist" — Gncist,  Hist.  Engl.  Const,  p.  548, 
note  (i).  "The  first  warning  which  the  Monarchy  received  of  the  coming 
Revolution  was  given  towards  the  close  of  the  reign  of  Elizabeth,  when  the  Puritan 
element,  strongest  among  the  mercantile  classes  in  the  towns,  and  among  the  small 
country  proprietors,  began  to  return  a  majority  to  the  House  of  Commons, "-« 
HiUtnis  Taylor.  Origin  of  the  Engl.  Const,  p.  59)9. — Eo.] 
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in  affairs  of  state.'  *      Under  the  tuition  of  the  celebrated  Geoi::ge 
Buchanan,  James  had  acquired  more  learning  than  he  had  under- 
standing to  digest.     Puffed  up  with  literary  pride  and  self-sufficienc>% 
he  imagined  himself  possessed  of  supereminent  wisdom,  while  in 
reality  lacking  the  judgment  of  a  man  of  ordinary  abilities.    The  Due 
do  Sully  called  him  the  'wisest  fool   in  Europe/— a  phrase  which 
epigrammatically  sums  up  the  peculiarities  of  the  King's  intellect.- 
Hi*  pniiiicai      The  avowed  antipathy  of  James  to  every  kind  of  Protestant  Xon- 
Nonconior-    Conformity  was  based  on  political,  rather  than  on  religious,  reasoning. 
»»«y.  <  The  Presbytery,*  he  said,  *  aj^rceth  as  well  with  monarchy  as  God 

with  the  devil.'  He  was  convinced  that  the  Hierarchy  was  the  firmest 
support  of  the  Crown,  and  that  where  there  was  no  Bishop  there 
would  soon  be  no  Kinj;.  He  determined,  therefore,  to  allow  not  the 
slightest  toleration  to  Nonconformists,  a  resolution  in  which  he  was 
cor.nrmed  by  the  fulsome  il:itterv  of  the  prelates,  some  of  whom,  at 
the  Ha-rjaon  Court  Corv'ercnce,  ciid  not  hciiiate  to  ascribe  to  him 
immcdiaie  in^piraiion  iVom  Heaven.^ 

*  nrcKlio.  Hist.  Rrit.  Hinp.  i.  332. 

■  '"In  l!ie  princes  of  tl;c  hous*'  of  Stuirt  we  see  little  of  the  sober  Gothic  honesty 
o^  the  lowhnd  Scc»t.  niucli  ot  ihc  v;\niiy,  unsteadiness,  and  insincerity  n.itiiral  to 
the  Italian  Gallic  stock  from  which  they  came."  Gneibi,  Const.  Hist.,  p.  546.  citing^ 
Vaughan.  iii.  13. — Ed.]  [For  a  fairer  estimate  of  James's  power,  see  Gardiner,  %vho 
says,  Hist.  Eng.  1603- 1642,  i.  48-0,  'His  mental  powers  were  of  no  common 
order  ;  his  memor>'  was  good,  and  his  learning,  especially  on  theological  points, 
was  by  no  means  conteniptible.  He  was  intellectually  tolerant,  an.xious  to  be  at 
peace  with  those  whose  opiiTions  differed  from  his  own.  He  was  above  all  things 
eager  to  be  a  reconciler,  to  make  peaci  where  there  had  been  war  before,  and  to 
draw  those  to  live  in  harmony  who  had  hitherto  glared  at  one  another  in  mutual 
defi  mce.  He  was  penetrated  with  a  sironij  sense  of  the  evil  of  fanaticism.'  'Hiat 
•  those  merits  were  marred  by  grave  defects,'  the  hislor)'  of  his  reign  in  England 
suft'iciently  .shew*.  — C.  "I 

'  On  his  journey  to  I-ondon,  the  Puritan  clcrpry  prwented  to  the  King  what  is 
conmionly  ca'led  the  '  Millenary  Petition,'  bccnusc  it  purported  to  proceed  from 
'  more  thin  1000  ministers.'  though  the  actual  number  of  those  who  signified  their 
assent  to  it  is  said  not  to  have  exceeded  825.  It  conuiincd  nothing  inconsistent 
with  the  established  hierarchy  ;  but  the  petitioners  prayed  for  'a  reformation  in  the 
church  service,  ministry,  livings,  and  discipline.'  in  order  to  obtain  further 
information  on  the  points  in  dispute,  James  summoned  the  famous  conference  at 
Hampton  Court  between  the  Archbishop  of  Canterbury,  eight  Bishops,  five  Deans 
and  two  Doctors  on  the  one  side,  and  Dr.  Reynolds  and'  three  other  Puritan  divines 
on  the  other.  At  the  conference,  which  was  held  before  the  King  on  the  14th,  isth, 
and  1 6th  of  January,  1603-4.  instead  of  acting  as  moderator,  James,  eager  to 
display  his  thcolojjical  learnincr.  assumed  the  part  of  Advocate  Tor  the  Church. 
Transported  with  adnnration,  the  Primate  exclaimed  that  'his  majestv  spoke  bv  the 
.^poc'al  assistance  of  God's,  spirit ;'  and  the  Bishop  of  London  said  '  his  heart  melted 
within  him  to  hoar  a  king,  the  like  of  whom  had  not  been  since  the  time  of  Christ.' 
(Howell's  .State  Trials,  ii.  86.  87.^  Some  slicjht  alterations  in  the  Book  of  Common 
Pr.iyer  were  made  after  the  Conference  ;  hut  ten  of  the  men  who  had  presented  the 
Millenary  Petition  were  committed  to  prison.  '  the  judges  having  declared  in  the 
btar  chamber  that  it  was  an  offence  fineable  at  discretion,  and  verv  near  to  treason 
and  felony,  as  it  tended  to  sedition  jind  rebellion,'     Hallam,  Const,  Hist,  i,  398, 
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While  sternly  repressing  the  nonconforming  Protestants,  James  at 
the  same  time  showed  an  inclination  to  grant  some  partial  indul-. 
gence  to  the  Roman  Catholics,— a  policy  which  excited  disgust  and 
jealousy  throughout  the  kingdom,  and  thus  strengthened  the  hands  of 
the  Puritan  faction^ 

The  Civil  government  of  James  was  no  less  impolitic  and  arbitrary  ArbUray 
than  his  Ecclesiastical.    .-U  a  time  when  the  growing  spirit  of  free- ciMi  i;overn- 
dom,  the  general  diffusion  of  knowledge,  and  the  revived  study  of*"*"'* 
Greek  and  Roman  authors  -  had  caused  a   Republican  tendency  to 
manifest  itself  in  Parliament,  and  among  the  people,  this  alien  King, 
— who,  having  been  legally  excluded  from  the  ICngliih  throne  by  the 
testament  of  Henry  VIII.,  had  no  title  to  it  but  such  as  he  derived 
from  the  will  of  the  English  people, — was  cousianily  asserting,  in  the 
most  orTensive  form,  the  novel  and  monstrous  theory  of  his  iJivine 
right  to  absohite  and  irresponsible  sovereignty.     The  doctrine  had  Tfiecryef 
alrcadv  Ircen  .ulv.'.r.ccd  bv  I'.im  sonie  ve:irf  bctbre  in  iJcot!and,  in  a  r:!:!f 
treatise  on  the  '  True   Law  of  Free  Monarchies.'^     AUop:ed  by  the 
Hierarchv  ■•  and  the  courtiers,  the  theorv  ot  Divine  Ki-jlu  was  later  on 

'Tlic  facts  concerning  iho  so-caiied  Mi'lcn.iry  TciiLon  have  b-.t^n  mucii  in  dispute, 
h'ullcrs  as«eri5on.  Chunk  His.*.,  v.  265.  ih.u  11  only  i;nd  750  s:..;naii;rcs,  ia  craicisct! 
by  Gardin-T,  Hiit.  Eny.  1603-1642.  i.  14S.  wiio  sa>s.  '  lix-  taci  siccms  10  ha\c  been 
thai  there  were  no  siijn.iiures  at  all  to  it.  baaini,'  0:1  i!:e  assertion  o.'  ti.c  romioncrs 
them>clvcs  in  a  siib>eqiicni  Defence  of  the  I'eiiiion.  Brit.  .Mus.  .\dd.  M^i.  8978, 
•  Neither  before  were  any  hands  required  to  it.  but  only  oo:ii:ent.' — C] 

*  James  soon  found  it  necessary,  in  order  to  free  himself  from  the  nnpulaiion  of 
Papistry  with  uhich  the  Puritans  assailed  him.  to  cau»c  the  penal  laws  against  the 
caiiiohcs  to  be  put  into  execution,  .After  the  discovery  of  the  Gunpowder  Plot 
additional  seventy  was  added  to  the  statutes  in  forve  by  two  .\cts  '  containing  more 
than  seventy  articles  inflicting  penalties  on  the  Catholics  in  all  their  several  capacities 
of  masters,  servants,  husbands,  parents,  children,  heirs,  executors,  patrons,  barristers, 
and  physicians."  (3  James  I.  c.  4.  'For  tlu>  better  discovering  and  repressing  of 
Popish  recusants ; '  and  3  Janiei  I.  c.  5,  'To  prevent  and  avoid  dangers  which 
grow  l)y  Popish  recusants.'    Sc>;  also  7  James  I.  c.  2  and  c.  6. 

■  On  the  powerful  influence  of  the  Giassical  writings  in  the  direction  of  liberty,  see 
l^ecky,  Rationalism  in  Europe,  li.  218.  Hobbes  (born  1588.  died  1679)  says  in  the 
Leviathan  (ch.  xxix  )  '  Inter  rcbellionis  causos  maximas  numerari  potest  librorum 
poliiicoruni  ct  historicoruni  quos  scripserunt  veteres  Gra-.ci  et  Romani  lectio.  .  .  . 
Mihi  ergo  monarchiis  nihil  vidctur  esse  damnosius  posse,  quam  pormitlere  ul 
hujusniodi  libri  publice  doceanlur.  nisi  simul  a  magibtris  sapientibus  quibtis  venentim 
corriiji  possit  remediu  applicentur,  Morb.im  hunc  coniparari  libet  cum  hydro- 
phobia,' i&C. 

[On  the  Italian  Renaissance  as  the  "mother  of  modem  political  science," 
V.  ""Hannia  Taylor,  Origin  of  the  Eigl.  Const.,  pp.  595,  596.— Ed.j 

'  King  Jame.-'s  Works,  p.  207. 

*  In  1604,  Convocation  drew  up  a  set  of  Canons,  141  in  numlxjr,  which  received 
the  Royal  assent,  but  never  having  b  "cn  sanctioned  by  Parliament  arc  not  legiilly 
bi!u!ing  upon  the  laity.  Resides  declaring  every  man  to  be  cxconmiunicaied  who 
>liouId  question  the  complete  accordance  ot  the  I'rayer  Book  with  the  word  of  God. 
they  denounce  as  erroneous  a  number  of  tenets  belie\ed  to  be  hostile  to  Royal 
government,  and  inculcate  the  duty  of  passive  oUidicnce  to  the  King,  in  all  cases 
without  exception* 
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elaborated  into  a  system  by  Filmcr,'  and  became  the  distinctive  badge 
of  the  more  violent  Highchurchmcn  and  Tories.  *  It  was  gravely 
maintained  that  the  Supreme  Being  regarded  hereditar>'  monarchy,  as 
opposed  to  other  forms  of  government,  with  peculiar  favour ;  that 
the  rule  of  succession  in  order  of  primogeniture  was  a  Divine  institu- 

on,  anterior  to  the  Christian,  and  even  to  the  Mosaic  dispensation  ; 
that  no  human  power,  not  even  that  of  the  whole  legislature,  no  length 
of  adverse  possession,  though  it  extended  to  ten  centuries,  could 
deprive  a  legitimate  prince  of  his  rights  ;  that  the  authority  of  such  a 
prince  was  necessarily  always  despotic ;  that  the  laws,  by  which,  in 
England  and  in  other  countries,  the  prerogative  was  limited,  were 
to  be  regarded  merely  as  concessions  which  the  Sovereign  had  freely 
made  and  might  at  his  pleasure  resume  ;  and  that  any  treaty  which  a 
king  might  conclude  with  his  people  was  merely  a  declaration  of  his 
present  intentions,  and  not  a  contract  of  which  the  performance  could 
be  demanded.'  - 

Such  being  the  ideas  of  the  King  on  Re^al  government,  it  was 
inevitable  that  he  should  speedily  come  into  conilict  with  the  House 
of  Commons,  a  body  fully  aware  of  its  ancient  rights  and  privileges, 
impressed  with  the  duty  of  asserting  and  maintaining  them,  and  strong 
in  the  consciousness  that  it  represented  the  feelings  and  wishes  of  the 
great  majority  of  all  classes  of  the  nation.' 

The  very  first  acts  of  James's  reign  were  ominous  of  the  arbitrary 
manner  in  which  he  designed   to    rule  his  new  kingdom.      On    his 

*  Sir  Robert  Filmcr  wrote  his  famous  '  Patriarca  '  in  the  reign  of  Charles  I.,  but 
it  was  not  published  till  after  the  rcstomtion  of  Charles  II.  He  maintained  that 
•All  government  is  absolute  monarchy.  No  man  is  bom  free;  and,  therefore,  could 
never  have  the  liberty  to  choose  either  governor  or  form  of  govemmenL  The 
father  of  a  family  governs  by  no  laws  but  his  own.  Kings,  in  the  right  of  parents, 
succeed  to  the  exercise  of  supreme  jurisdiction.  They  are  at)ove  all  laws.  They 
have  a  divine  riphi  to  absolute  power,  and  are  not  answerable  to  human  authority. 

*  Macaulay,  Hist.  Eng.  i.  [71  j.  The  sublime  pretensionsof  James  were  rendered 
ludicrous,  as  well  as  irritating,  by  the  contemptible  demeanour  of  the  King  himself. 
Cf.  Green,  Short  Hist,  of  Eng.  People,  pp.  464,  467. 

'  Towards  the  end  of  the  i6th,  and  during  the  earlier  part  of  the  17th  century, 
the  House  of  Commons  included  among  its  members  a  lanjc  body  of  men  of  ability, 
recruited  especially  from  amongst  the  lawyers,  who  became  known  to  the  electors 
by  the  talent  which  they  displayed  at  the  bar.  '  The  ser\'ices  which  this  class  of 
men  rendered  to  the  caui>e  of  freedom  were  incalculable.  The  learning  of  the 
ablest  lawyers  in  the  i6th  century  may  have  been  small  in  comparison  with  the 
stores  of  knowledge  which  may  be  acquired  in  our  own  day ;  but,  relativelv  to  the 
general  level  of  education,  it  stood  far  higher.  A  few'  years  later  a  race  of 
parliamenury  statesmen  would  begin  to  arise  from  amongst  the  country  gentlemen  : 
but.  as  yer,  almost  all  pretensions  to  statesmanship  were  confined  to' the  council- 
table  and  its  supporters.  For  the  present,  the  burthen  of  the  conflict  in  the 
Commons  lay  upon  the  lawyers,  who  at  once  gave  to  the  strugq;lc  against  the  Crown 
that  strong  legal  character  which  it  never  afterwards  lost.'— S.  R.  Gardiner,  Hist. 
Eng.  from  1603  to  1G16,  i,  178, 
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journey  to  London  he  ordered  a  thief,  taken  in  the  fact,  to  be  executed 
without  the  formality  of  a  trial ;  *  and  in  the  Proclamation  summon- 
ing his  first  Parliament  he  was  guilty  of  a  daring  infringement  upon 
the  privileges  and  independence  of  the  House  of  Commons.  He 
took  upon  himself  to  specify  the  kind  of  men  who  were  to  be  elected, 
and  directed  that  all  returns  should  be  sent  to  his  Court  of  Chancery, 
and  that  such  as  should  be  there  found  contrary  to  the  Proclamation 
should  be  rejected  as  *  unlawful  and  insufhcieni/  - 

James's  first  Parliament  met  on  the  19th  March,   1603-4.     It  wvls  ^/'''^  ^^*^ 
felt  that  a  struggle  with  the  Crown  was  at  hand.    So  large  was  the  1603-4. ' 
attendance  of  Members  in  their  places  that  additional  seats  had  to  Sgsjitm  /. 
be  provided.      In  answer    to    the   address    from    the   Throne,    the  juTy  7th.' 
Speaker,  Sir  Edward  Phelips,*  was  careful  to  remind  the  King  of  the 
limited  nature  of  his  Regal  powers:  *  New  l.iws,' said  he,  *coufd  not 
be  instituted,  nor  imperfect   laws  reformed,  nor  inconvenient  laws 
abro;^.itcd,  by  any  other  power  than  that  of  the  hiv^h  court  of  Parlia- 
ment, that  is.  by  the  ai^reemcnt  of  the  commons,  the  accord  of  the 
Lords,  and  the  assent  of  the  Sovcrei.i^n  :  that  to  the  King  belonged 
the  right  either  negatively  to  frustrate,  or  affirmatively  to  ratify  ;  but 
that  he  could  not  institute  :  every  bill  must  pass  the  two  Houses  before 
it  could  besubmitted  to  his  pleasure.' 

The  first  business  of  the  Commons  was  the  vindication  of  their  Priviicgei 
exclusive  right  to  determine  contested  elections,  against  the  attempt  of  commons 
James  to  transfer  the  decision  of  such  cases  to  his  Court  of  Chancery,  vindicated. 
Another  of  their  privileges,   freedom  from  arrest,  was  also  ener- 
getically asserted,  and  received  for  the  first  time  a  distinct  legislative 
recognition.* 

^  '  I  hear  our  new  king.'  said  Sir  John  Harrington,  '  has  hanged  one  man  before 
he  was  tried  :  it  is  strangely  done.  Now,  if  the  wind  bloweth  thus,  why  may  not  a 
man  be  tried  before  he  has  offended  ? ' — Nugse  Aniiqune,  i.  180. 

•  Pari.  Hist.  i.  967.  [Gardiner,  //isf.  £n^,  1603-1642,  i.  163,  shews  from  the 
Egerton  Papers,  384.  that  of  the  *  two  sets  o{  notes  for  the  proclamation,'  it  is  that 
in  I-X)rd  Chancellor  Ellesmere's  hand  which  '  alone  contains  the  direction  for  the 
reference  of  disputed  elections  to  Chancer)',  showing  that  this  assumption  originated 
with  him.'] 

'  fSir  Edward  Phelips,  the  Speaker,  isl  Pari.  Jac. ,  and  who  had  filled  the  same 
office,  /.  Eliz.,  as  well  as  the  high  Judicial  post  of  Master  of  the  Rolls,  was  fourth 
son  of  Thomas  Phelips.  Esq.,  of  Barrington  and  Moniacute,  co.  Somerset,  and 
father  of  Sir  Robert  Phelips.  M.P.  for  Somersetshire.  /.  Car.,  sent  to  the  Tower, 
1621-2  f/tfj/.  p.  424).  The  Baronetcy  of  Phelips  of  Barringion  became  extinct 
1690.     Cf.  Burke,  GV//.  sArmary,  187S." 

♦  See  the  cases  of  Sir  Thomas  Shirley,  and  of  Goodwin  and  Fortescue,  supra, 
pp.  276,  281.  During  the  discussion  on  Goodwm's  case,  James  informed  the 
Commons  that  'he  had  no  purpose  to  impeach  their  privilejje.  tut  since  they  derived 
all  matters  of  prizilege  from  him,  and  by  his  grant,  he  expected  that  they  should 
not  be  turned  against  hirp.' 
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During  a  long  and  stormy  session  the  Commons  freely  discussed 
their  various  grievances  ;  the  ancient  abuse  of  purveyance,  which, 
notwithstanding  thirty-six  restraining  statutes,  still  flourished  with 
scarcely  diminished  vigour ;  the  hardships  of  feudal  guardianship  in 
chivalr)-;  the  monopolies  of  the  great  foreign  trading  companies*  and 
several  other  matters  of  complaint  After  granting  the  usual  duties  of 
tonnage  and  poundaj^e  for  the  King's  life,  they  concluded  by  placing 
on  record  a  remarkable  protestation  of  their  rights  and  liberties,  drawn 
up  by  a  Committee  of  the  House,  and  entitled  ^  A  Form  of  Afrfloi^ 
and  Satisfaction  to  be  delivered  to  his  Majesty  J  In  this  important 
Constitutional  document  the  Commons  commence  by  expressing  a 
desire  to  justify  their  own  conduct  and  to  remove  from  the  King's 
mind  certain  misinformations  under  which  he  appeared  to  be  labouring  : 
namely,  Hrst,  That  the  |)rivilc^'es  of  the  Conmions  were  not  held  of 
ri.i^ht.  but  of  i^racc  only,  renewed  every  Parliament  by  way  of  donative, 
II pDP.  j)r:::ion  ;  <u(nui.'y,  tha:  ihcy  arc  no  Court  of  Rccorci.  r.or  yet  a 
court  that  ran  coinn\ir.cl  view  of  records,  but  that  the  attentiar.ce  with 
the  rccor«.:s  is  coiirtcsv  not  duiv  ;  and  lastlv,  that  the  examir.auon  of 
the  returns  of  writs  for  kni;,'hts  and  burgesses  is  without  their  compass 
and  belonijing  to  the  Chancery  :  assertions  against  which. as  'tending 
directly  and  apparently  to  the  utter  overthrow  of  the  very  fundamental 
privileges  of  our  House,  and  therein  of  the  rights  and  liberties  of  the 
whole  Commons  of  the  realm  of  England,  which  they  and  their 
ancestors  from  time  immemorial  have  undoubtedly  enjoyed,'  they 
protest,  *  in  the  name  of  the  whole  Commons  of  England,  with  uniform 
consent,  for  themselves  and  their  posterity.'  In  contradiction  to  these 
misinformations  the  Commons  avouched:  (i)  *That  our  privileges 
and  liberties  are  of  right  and  due  inheritance  no  less  than  our  very 
lands  and  goods  ;  {2)  That  they  cannot  be  withheld  from  us,  denied, 
or  impaired,  but  with  apparent  wrong  to  the  whole  state  of  the  realm  ; 
(3)  That  our  making  of  request,  in  the  entrance  of  Parliament,  to 
enjoy  our  privileges,  is  an  act  of  manners  only,  and  doth  not  weaken 
our  right,  no  more  than  our  sueing  to  the  King  for  our  lands  by 
petition,  which  form,  though  new  and  more  decent  than  the  old 
praecipe,  yet  the  subject's  right  is  no  less  now  than  of  old  ;  (4)  That 
our  House  is  a  Court  of  Record  and  so  ever  esteemed  \  (5)  That  there 
is  not  the  highest  standings  Court  in  this  land  that  ought  to  enter  into 
competency,  cither  for  dignity  or  authority,  with  this  high  court  of 
Parliament,  which,  with  your  Majesty's  royal  assent,  gives  laws  to 
other  courts,  but  from  other  courts  receives  neither  laws  nor  orders  ; 
(6)  And  lastly,  that  the  House  of  Commons  is  the  sole  proper  judge  of 
the  return  of  all  such  writs  and  of  the  election  of  all  such  members  as 
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belong  unto  it,  without  the  which  the  freedom  of  election  were  not 
entire ;  and  that  though  your  Majesty*s  Court  of  Chancery  send  out 
these  writs  and  receive  the  returns  and  prescn'e  them,  yet  the  same  is 
done  only  for  the  use  of  Parliament,  over  which  neither  the  Chancery 
nor  any  other  court,  ever  had,  or  ought  to  have,  any  manner  of  juris- 
diction/ Further  on  they  inform  the  Kin^  that  in  regard  10  the  late 
Queen's  'sex  and  age  which  we  had  great  cause  to  tender,  and  much 
more  upon  care  to  avoid  all  trouble,  which  by  wicked  practice  mi;^ht 
have  been  drawn  to  impeach  the  quiet  of  your  Majesty's  right  in  the 
succession,  [a  gentle  hint  at  the  legal  and  other  dimcultics  which  had 
stood  in  the  way  of  James's  claim  to  the  throne],  actions  were  then 
passed  over  which  we  hoped  in  succeeding  times  to  redress  and 
rectify  ;  whereas,  contraryu  ise  in  this  I'aJiiamcnt,  not  only  privilcL;cs, 
but  the  whole  freedom  of  the  Parliament  and  realm,  hath  from  time  to 
time,  on  all  occasions,  been  mainly  hewed  at.*  They  then  enter  into 
particulars  of  the  various  matters  which  had  arisen  durin;^'  the  session 
— the  business  of  Goodwin's  election,  of  Sir  Thomas  Shirleys  arrest, 
and  other  causes  of  complaint.  '  For  matter  of  reli^jion,"  they  assure 
his  Majesty  that  he  would  be  misinformed  *if  any  man  should  deliver 
that  the  kings  of  England  have  any  absolute  power  in  themselves, 
either  to  alter  religion,  (which  God  forfend  should  be  in  the  power  of 
any  mortal  man  whatsoever.)  or  to  make  any  laws  concerning  the 
same,  otherwise  than,  .is  in  temporal  causes,  by  consent  of  Parliament.* 
Touching  their  own  desires  and  proceedings  therein,  there  had  been 
not  a  little  misconception  and  misinterpretation.  *\Ve  have  not 
come,'  they  said,  *  in  any  Puritan  or  Brownist  *  spirit  to  introduce 
their  parity,  or  to  work  the  subversion  of  the  State  ecclesiastical  as  it 
now  stands,  things  so  far  and  so  clear  from  our  meaning  as  that,  with 
uniform  consent,  in  the  beginning  of  this  Parhament  we  committed  to 
the  Tower  a  man  who  out  of  that  humour  had,  in  a  petition  exhibited 
to  our  House,  slandered  the  Bishops  ;  but  according  to  the  tenor  of 
your  Majesty's  writs  of  summons  directed  to  the  counties  from  which 
we  came,  and  according  to  the  ancient  and  long-continued  use  of 
Parliaments,  as  by  many  records  from  time  to  time  appcareih,  we 
came  with  another  spirit,  even  with  the  spirit  of  peace  ;  we  disputed 
not  of  matters  of  faith  and  doctrine,  our  desire  was  peace  only,  and  our 
device  of  unity,  how  this  lamentable  and  long-lasting  dissension 
amongst  the  ministers  (from  which  both  atheism,  sects,  and   ilMife 

'  The  'Erownists*  took  their  name  from  Robert  Rrowne.  a  kinsman  of  Lord 
Burleigh,  and  .it  one  time  cJiaplain  to  the  Dukt;  of  Norfolk,  His  ]X'-:ndp]t's  were 
['no  doubt.'  says  Blunt.  Diet.  Sects,  &c.^  those  afterwards  held  by  the  Inde- 
pendents.    [To  same  effect.  Gardinfr,  Hij>t.'Eni;.  1603-1642,  i.  37.— C] 
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have  received  such  encouragement  and  so  dangerous  increase)  might 
at  length,  before  help  come  too  late,  be  extinguished.  And  .for  the 
ways  of  this  peace  we  arc  not  addicted  at  all  to  our  own  inventions, 
but  ready  to  embrace  any  fit  way  that  may  be  offered.  Neither  desire 
we  so  much  that  any  man,  in  regard  of  weakness  of  conscience,  may 
be  exempted  after  Parliament  from  obedience  to  laws  established,  as 
that  in  this  Tarliament  such  laws  maybe  enacted  as  by  relinquishment 
of  some  few  ceremonies  of  small  importance,  or  by  any  way  better,  a 
perpetual  uniformity  may  be  enjoined  and  obscr\ed/  They  conclude 
by  assuring  the  King  that  *Our  care  is,  and  must  be,  to  confirm  the 
love,  and  to  tic  the  hearts  of  your  subjects,  the  Commons,  most  firmly 
to  your  Majesty.  .  .  .  Let  no  suspicion  have  access  to  their  fearful 
thouijhts  that  their  privileges,  which  they  think  by  your  Majesty 
should  be  protected,  should  now  by  sinister  information  or  counsel  be 
violated  or  impaired,  or  that  thos^;  wht)  \vi:h  dutiful  respect  to  \  .vjr 
Majesty  speak  freely  lor  the  ri:4h:  and  jood  of  their  country  shall  Oe 
oppre^.sed  or  dis;^raced.  Let  >our  Majesty  be  pleased  to  receive 
public  information  from  your  Commons  in  Parliament,  as  well  of  the 
abuses  in  the  Church  as  in  the  Civil  State  and  Government.  For 
private  informations  pass  often  by  practice.  The  voice  of  the  people, 
in  things  of  their  knowledge,  is  said  to  be  as  the  voice  of  God.  And 
if  your  Majesty  shall  vouchsafe,  at  your  best  pleasure  and  leisure,  to 
enter  into  gracious  consideration  of  our  petitions  for  ease  of  those 
burthens  under  which  your  whole  people  have  long  time  mourned, 
hoping  for  relief  by  your  Majesty,  then  may  you  be  assured  to  be 
possessed  of  their  hearts  for  ever,  and  if  of  their  hearts  then  all  they 
can  do  and  have.*  ^ 

In  this  free  and  outspoken  yet  thoroughly  conser\'ative  and  mon- 
archical address,  the  Commons  of  England,  at  the  commencement  of 
their  conflict  for  liberty  with  the  House  of  Stuart,  took  up  the  position 
which  they  resolutely  maintained  during  eighty-four  long  and  stormy 
years.  '  To  understand  this  Apology,'  remarks  Mr.  S.  R.  Gardiner, 
*  is  to  understand  the  causes  of  the  success  of  the  English  Revolution. 
They  did  not  ask  for  anything  which  was  not  in  accordance  with 
justice.  They  did  not  demand  a  single  privilege  which  was  not 
necessary  for  the  good  of  the  nation  as  well  as  for  their  own  dignity. 
In  every  point  they  were  emphatically  in  the  right,  while  in  some  point 
or  other,  the  King,  the  Council,  the  House  of  Lords,  the  Bishops,  and 
the  Puritans,  were  no  less  emphatically  in  the  wrong.    Their  cause  was 

»  Pari.  Hist.  i.  1030,  and  Slate  Papers.  Dom.  viii.  70  [1603-10,  n.  i?2.    Gardiner, 
//;.»/.  ^//^.  1603-42, 1.  183-5.— C]  ^     L      J       .  .      -»  M 
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just,  and  with  the  knowledge  that  the  nation  would  support  them,  they 
could  afford  to  wait  with  patience/  ^ 

During  the  next  two  sessions  of  Parliament  (January  21st,  1605-6,  jf'"^/,, 
to  May  27th  ;  and  November  18th,   1606,  to  July  4,  1607)  constant     '1603-6. 
bickerings  occurred  between  the   King  and  the  Commons,  but  un-  •'^:'|J^*'^ 
marked  by  any  vcr}'  decisive  assertion    of  Prerogative  on  the  one    Nov.  is- 
hand  or  of  Privilege  on  the  other.     In  the  session  of  1606,  the  rule  •'"*'^*  '**'' 
that  the  same  Bill  cannot  be  proposed  twice  in  the  same  session  was 
established,  probably  for  the  first  time,  by  the  action  of  the  Lords, 
who  peremptorily  rejected  a   Bill   respecting  pur\'eyance  which  the 
Commons  sent  up  to  them  very  shortly  after  they  had  thrown  out  a 
previous  Hill  to  the  same  ctfcct.    In  the  Session  of  1607  the  Commons,  ExpuUionof 
at  the  King's  request,  expelled  and  imprisoned  one  of  their  members,  pj^er  Pigou. 
Sir  Christopher  Pi^ott "  (who  had  been  chosen  for  Buckinghamshire  l«6o7.j 
on  the  resignation  of  Sir  Francis  Goodwin \  for  slanderous  aspersions 
cast  upon  the  nation.il  character  of  the  Scots.     But  this  was  rather  a 
conrirmation  of  their  jurisdiction  over  their  own  members  than  any 
surrender  of  their  privileges.     Three  days  after  the  speech  had  been 
uttered,  the  King  sent  them  a  message  *  how  much  he  did  mislike  and 
tax  the  neglect  of  the  House,  in  that  the  speech  was  not  interrupted  in 
the  instant  and  the  party  committed  before  it  became  public,  and  to 
his  highness'  ear.'    They  hesitated  for  some  time ;  *  they  knew  not,' 
they  said,  *  what  way  to  censure  him  for  it,  freedom  of  speech  in  their 
House  was  a  darling  privilege.'     But  it  was  evident  that  the  King  had 
just  cause  to  complain,  and,  after  resolving  that  Pigott,  being  a 
member  of  the  House,  was  not  liable  to  be  called  in  question  else- 
where, they  determined  in  the  exercise  of  their  own  discretion,  to 
punish  the  intemperance  of  their  own  member.*    During  both  sessions  Proposed 
the  principal  subject  of  discussion  was  James's  favourite,  but  prema-  between 
ture,  scheme  for  a  perfect  union  between  England  and  Scotland,  so  f '^^l^J^*"** 
that  all  his  subjects  might  enjoy  the  same  rights  and  be  amenable  to 
the  same  laws.    But  the  proposition  was  repugnant  to  both  English 
and  Scotch,  in  whom  the  national  prejudices  and  animosities  of  ages 
still  warmly  glowed,  and  the  only  result  was  the  passing  of  an  Act 
(4  Jac  I.  c.  I.)  by  which  all  hostile  laws  between  the  two  kingdoms, 
extending  from  the  7th  Richard  11.  {1383)  to  the  reign  of  Elizabeth, 
were  repealed.* 

*  S.  R.  Gardiner,  Hist.  Eng.  (1603-1616).  i.  208.     [The  words  after  '  dignity ' 
are  absent  in  Gardiner,  Hist.  Etti*.  1603-42,  i.  183. — C.l 

*  [Hence.  '  Pigoits.=: slanderers  of  the  Scots.     Cf.  A.  b' Q.,  7th  S.  ix.  68,  475, 
s,  V.  '  Piggot.'-C.] 

*  Com.  Journ.  i.  335.    TThough  committed  to  the  Tower,  he  was  released  within 
a  fortnight.     Gardiner,  //is/.  Eng.  1603-42.  i.  330. — C] 

*  The  King  was  anxious  to  have  a  declaratory  Act  pronouncing  that  the  union  Tht  PMi- 
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^liaiBMl       Oflfended  at  the  Commons'  bold  assertion  of  their  privileges  and 

DOC  suns*  '  ^ 

moncd  fram  Constant  complaints  of  grievances,  James  allowed  an  intcr\-al  of  two 

ioT'c^'^qV*  y^^*^  ^^^  ^  ^^^^  ^^  elapse  without  meeting  his  Parliament.     In  want 

1609-10.        of  monc/i  but  unwilling  to  apply  for  a  legislative  grant,  he  had  recourse 

im*^iiioni    ^®  ^^^  unconstitutional  expedient  of  increasing  the  duty  on  imports  by 

on  mcr-        hls  own  solc  authority.     In  1606  the  Kin^  had  directed  the  collectors 

of  customs  to  demand  a  duty  of  $j.  per  cwt.  on  all  currants  imported, 

in  addition   to  the   2x.   6r/.  granted  by  the  statute  of  tonnage  and 

Itaitiscast,  poundage.     John  Bates,  a  merchant  of  the  I.c\'ant  Company,  refused 

%)Jj>^'i\     to  pay  the  additional  impost,  alleging  that  it  was  illegal  without  the 

/;>«/')  1606.  ^ull^ority  of  Parliament.     An  information  was  exhibited  against  him 

in   the  Court  of  Exchccjucr,  and  a  unanimous  decision  of  the  four 

l!arons  was  soon  given  for  the  Crown.     But  the  lani^uagc  of  Chief 

Baron  Fleming  and  Baron  Clark  (the  only  two  whose  judijmcnts  are 

rcporied'i  was  even  more  sr.bvcrsive  of  liberty  ihan  the  aciual  decision 

itself.      Tiiey  mainia:r.e(l  t'na:  *  the  kind's  power  is  iwo-folci,  ordinary 

and   abioli::e.      II.s   nrdinary  power   is   for   the  proiit   of  particular 

subjects,  for  tiic  execution  of  civil  justice  in  the  ordinary  courts,  and 

is  called  by  civilians  jus  priiatumy  with  us  common  law  :  it  cannot 

be  changed  without  Parliament.     The  king's  absolute  power,  on  the 

contrary,  is  applied  not  for  the  benefit  of  particular  persons,  but  for 

the  general  benefit  of  the  people,  and  is  solus  popuH,    This  power  is 

not  directed  by  the  rules  of  common  law,  but  is  properly  termed  policy 

or  government,  varying  according  to  the  wisdom  of  the  king  for  the 

common  good.     The  matter  in  question  is  material  matter  of  State, 

and  ought  to  be  governed  according  to  the  rules  of  policy  by  the 

king's  extraordinary  power.     All    customs  (  =  duties),  be  they  old  or 

new,  are  the  eftects  of  foreign   commerce :    but  commerce  and  all 

affaiis  with  foreigners,  war  and  peace,  and  all  treaties  whatsoever,  are 

nati.  Cal-  o'  ''^^  crowns  had  effccied  a  mutual  naturalisation  of  the  post-nati  [i.e.,  persons 
vm'scoj.,  born  alter  his  accession  10  the  throne  of  Kngland),  and  also  an  ennblins^  Act 
x6oP.  conferring  the  same  riL,'lit  ui»n  the  ante  nati.     The  English  House  of  Commons 

w-as  averse  to  this  proposal,  and  the  King,  knowing  that  tlie  opinions  of  the  Judges 
were  favouraljle  to  the  /'ost-nati,  determined  to  get  the  point  settled  out  of 
Parliament  l>y  an  Knglisli  court  of  law.  .A  piece  of  ground  was  accordingly  bought 
in  the  name  of  Robert  Calvin,  an  infant,  bom  at  Edinburgh  in  1605,  and  an  action 
was  then  brought  in  his  name  against  two  persons  who,  by  collusion,  were  supposed 
to  have  deprived  him  of  his  land.  This  raised  the  question  as  to  whether  Calvin 
was  an  alien,  as,  in  that  case,  he  would  be  disabled  from  holding  land  in  England. 
It  was  held  by  twelve  Judges  out  of  fourteen,  in  the  Exchequer  Chamber,  that  the 
Scotch  post-mitus  was  a  natural- born  subject  of  the  Kmg  of  England. — Calvin's 
case,  2  bt.  Tr.  559,  7  Jac.  I.,  1608.  [Ct.  Denman's  Broom's  Cunst.  Law,  1885, 
pp.  4-56.  In  Dr.  Broom's  note,  Lord  Bacon  is  cited  as  holding  C\tlvin'scase  to  be 
one  'ot  exceeding  great  consequence.'  But  much  of  its  doctrinal  importance  has 
been  swept  away  by  the  Naturalisation  Act,  1870.— C.J  [And  cf.  post,  p.  554, 
note  I.  —  Ed.j 
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made  by  the  absolute  power  of  the  king  ;  he  therefore  who  has  power 
over  the  cause,  has  power  also  over  the  effect.  No  exportation  or 
importation  can  be  but  at  the  king's  ports.  But  the  seaports  are  the 
king's  gates  which  he  may  open  or  shut  to  whom  he  pleases.*  As  to 
the  statutes  alleged  on  the  part  of  the  defendant,  limiting  the  King's 
prerogative  to  impose  duties,  I>aron  Clark  maintained  the  monstrous 
proposition  that  Edward  III.  in  giving  his  assent  to  the  .^ct  of  the 
43rd  of  his  reign,  c.  4  (forbidding  any  new  impositions  to  be  laid  on 
wool  or  leather),  *  did  not  bind  his  successors.'  * 

Even  while  the  case  was  pending  the  merchants  hastened  to  appeal 
to  the  House  of  Commons  ;  and  in  the  Petition  of  Grievances  pre- 
sented by  the  House  at  the  eml  of  the  session  of  1606  a  request  was 
included  that  the  Impositions  might  cease  to  be  levied,  as  no  such 
duty  could  legally  be  demanded  without  the  consent  of  Parliament. 
When  the  Commons  rensseinbled  in  November.  James  informed  them 
of  the  legal  cecisii  n  in  Iiis  f.iM'i.r,  nr.d  for  a  \\\\\q.  ihe  matter  was 
allowed  to  drop.  15u:  the  Kin;^^  >oon  determined  to  make  a  more 
extensive  use  of  this  pcver  of  taxation  which  ilje  Judges  had  tleclared 
to  be  vested  in  the  Crown.  On  the  29:h  of  July.  160S,  a  Book  of  The 'Book 
Rates  was  published  under  the  authority  of  the  Great  Seal,  iniposing  ,6oS* 
heavy  duties  upon  almost  all  mercantile  commodities,  *  to  be  for 
ever  hereafter  paid  to  the  King  and  his  successors,  on  pain  of  his 
displeasure.' 

At  length  the  financial  difficulties  of  the  King  compelled  him  again  Session  rv, 
to  summon  Parliament.*    The  lawyers  in  the  Lower  House  had  in  the     VebT'^* 
meantime  been  looking  into  the  legal  authorities,  and  were  now  pre-     ^^b*  »3- 
pared  to  dispute  the  decision  of  the  Judges  in  the  Case  of  Impositions. 
Notwithstanding  a  message  from  the  King  forbidding  them  to  discuss 

*  Judgment  (abridged)  in  Bate's  case  (the  '  Case  of  Iniposiiions '),  a  St.  Tr.  371, 
[andi  Den  man's  Broom's  Const.  Law,  246-9. — C.^ 

*  i>pecial  precautions  were  taken  10  obtain  a  majority  favourable  to  the  Crown. 
•  During  the  long  interval  which  had  passed  since  tiie  last  ses.sion  several  vacancies 
had  occurred.  To  four,  at  least,  of  the  constituencies  which  had  seats  at  their  disposal 
[the  Treasurer]  Salisbury  made  applications  in  favour  of  nominees  of  his  own.  The 
answers  which  he  received  throw  some  light  upon  the  manner  in  which  elections 
were  at  that  time  conducted,' — Gardiner,  Hist.  Eng.  (1603-1616),  i.  449;  and  5ee 
State  Papers,  Dom:  [1603-10,  pp.  550,  551,  556],  .\lviii.  109,  116;  xlix.  10.  [.-^mong 
these  replies  the  following  are  not  the  least  instructive  and  worth  citation.  Tiie 
Bailiffs  of  Eye  distinctly  stiiie  that  they  '  will  elect  the  person  nominated  by  his 
Lordship,'  but  add  that  they  '  hope  he  will  be  no  charge  to  their  poor  corporation.' 
Most  of  those  who  gave  up  their  rights  to  Government  seem  to  have  asked  and 
expected  a  guid  pro  quo  in  some  shape,  according  to  their  several  need*.  Mr. 
Hender,  in  yielding  Boisincy,  '  solicits  that  he  may  not  be  elected  Sheriff  of  the 
county.'  This  was  presumably  to  avoid  the  expenses  attendant  on  serving  that 
office.'  The  Railiffs  of  Boroughbridge,  with  effusive  loyalty,  *  think  their  refusal  of 
his  [.Salisbury's]  request  for  grant  of  a  burgess-ship  worse  than  death  itself.'— C.j 
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the  question,  the  Commons  were  not  to  be  deterred.    During  a  four 
days'  debate  the  illeg^ality  of  Impositions  was  conclusively  shown  from 
statutes  and  precedents,  in  the  elaborate  and  luminous  arguments 
of  Hakewill,  Yelverton,  and  Whitelocke.    The   House  was  almost 
SSnc"*        unanimous  against  the  Crown.     They  presented  a  strong  remon- 
airaiuM  im-  strancc  to  the  King  on  his  attempt  to  prevent  discussion,  claiming 
p.>*iiion».      t  ^^  ^^  ancient,  general,  and  undoubted  right  of  Parliament,  to  debate 
freely  all  matters  which  do  properly  concern  the  subject ;  which  free- 
dom of  debate  being  once  foreclosed,  the  essence  of  the  liberty  of 
Parliament  is  withal  dissolved.'     With  regard  to  the  Impositions  and 
jud};ment  in  the   Exchequer,   'the  reasons  whereof  extended  much 
farther,  even  to  the  utter  ruin  of  the  ancient  liberty  of  this  kingdom, 
and  of  the  subjects'  right  of  property  in  their  lands  and  goods/  they 
remind   the     King  that  *  the   policy  and  constitution   of  this  your 
kin'^dom  appropriates  unto  the  kinj^s  of  this  realm,  wiih  the  assent  of 
the  Parliament,  as  well  the  soverei^^n  power  of  making  laws  as  that  of 
taxing  or  imposing  upon  the  subjects'  goods  or  merchandizes  wherein 
they  I)a\e  justly  such  a  property  as  may  not,  without  their  consent, 
be  altered  or  changed:'    that  whenever  former  kings,   *  occasioned 
either  by  their  wars,  or  their  over-great  bounty,  have  without  consent 
of  Parliament  set  impositions  either  within  the  land  or  upon  commo- 
dities exported  or  imported  by  the  merchants,'  the  Commons  '  have  in 
open  Parliament  complained  of  it,  in  that  it  was  done  without  their 
consents,  and  thereupon  never  failed  to  obtain  a  speedy  and  full 
redress  without  any  claim  made  by  the  kings  of  any  powers  or  prero- 
gative in  that  point : '  that  *  these  famous  kings  for  the  better  content- 
ment and  assurance  of  their  loving  subjects  agreed  that  this  old 
fundamental  right  should  be  further  declared  and  established  by  Act 
of  Parliament,  wherein  it  is  provided  that  no  such  charges  should 
ever  be  laid  upon  the  people,  without  their  common  consent,  as  may 
appear  by  sundry  records  of  former  times.'    They  proceed  :  *  We, 
therefore,  your  Majesty's  most  humble  Commons  assembled  in  Par- 
liament, following  the  example  of  this  worthy  care  of  our  ancestors, 
and  out  of  a  duty  to  those  for  whom  we  serve,  finding  that  your 
Majesty,  without  advice  or  consent  of  Parliament,  hath  lately,  in  time 
of  peace,  set  both  greater  impositions,  and  far  more  in  number  than 
any  your  noble  ancestors  did  in  time  of  war,  have  with  all  humility 
presumed  to  present  this  most  just  and  necessary  Petition  unto  your 
Majesty :  That  all  impositions  set  without  the  assent  of  Parliament 
may  be  quite  abolished  and  taken  away  ;  and  that  your  Majesty,  in 
imitation  likewise  of  your  noble  progenitors,  will  be  pleased  that  a 
law   may   be   made  during   this   session  of  Parliament   to  declare 
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that  all  impositions  set,  or  to  be  set,  upon  your  people,  their  goods 
and  merchandises,  save  only  by  common  assent  in  the  Parliament, 
are  and  shall  be  void.' '  A  Bill  was  introduced  and  passed  throu;;h 
the  Commons  enacting  that  no  Imposition,  other  than  those  already 
in  existence,  should  thereafter  be  laid  without  consent  of  Parliament, 
but  it  was  thrown  out  by  the  Lords.  The  judgment  in  Bates  case 
continued  therefore  to  afford  the  shelter  of  a  legal  decision  for  the 
arbitrary  exactions  of  the  Crown. 

Besides  the  question  of  Impositions,  the  Commons  brought  forward  Compbini< 
a  number  of  other  grievances.     They  especially  complained  of  the  Ji^ijjh  Com. 
High  Commission  Court ;  of  the  abuse  of  Proclamations,  *  by  reason  "?'**»on 
whereof/  they  said,  *  there  is  a  general  fear  conceived  and  spread  Royal  Pro- 
amongst  your  Majesty's  people,  that  Proclamations  will  by  degrees  <^'*^'"*"'^"*- 
grow  up  and  increase  to  the  strength  and  nature  of  laws  ;  whereby 
not  only  that  ancient  happiness, — freedom. — will  be  much  blemished 
,'if  not  quite  taken  away),  whicli  their  ancestors  have  so  long  enjoyed  ; 
but  the  same  msy  also,  in  process  of  time,  bring  a  new  form  of  arbi- 
trary government  upon  the  realm,  and  this  their  fear  is  the   more 
increased  by  occasion  of  certain  books  lately  published,  which  ascribe 
a  greater  power  to  proclamations  than  heretofore  had  been  conceived 
to  belong  unto  them.'     Dr.  Cowell,  reader  in  Civil  Law  at  the  Uni-  Coweir* 
versity  of  Cambridge,  had  recently  published,  under  the  patronage  of  "'"v*^''''- 
Archbishop  Bancroft,  a  Law  Dictionary  called  *  The  Interpreter,*  con- 
taining most  extravagant  assertions  in  support  of  the  King's  abso- 
lute power.     Under  the  title  *  King '  was  written  :  *  He  is  above  the 
law  by  his  absolute  power;  and  though  for  the  better  and  equal  course 
in  making  laws  he  do  admit  the  Three  Estates  unto  council,  yet  this 
in  divers  learned  men's  opinion  is  not  of  constraint,  but  of  his  own 
benignity,  or  by  reason  of  the  promise  made  upon  oath  at  the  time  of 
his  coronation.     And  though  at  his  coronation  he  take  an  oath  not  to 
alter  the  laws  of  the  land,  yet,  this  oath  notwithstanding,  he  may  alter 
or  suspend  any  particular  law  that  seemeth  hurtful  to  the  public  estate. 
Thus  much  in  short,  because  I  have  heard  some  to  be  of  opinion  that 
the  laws  are  above  the  King.'     Of  the  Parliament  it  is  asserted  :  *  Of 
these  two,  one  must  needs  be  true,  that  either  the  King  is  above  the 
Parliament,  that  is,  the  positive  laws  of  this  kingdom,  or  else  that  he 

is  not  an  absolute  king And,  therefore,  though  it   be  a 

merciful  policy,  and  also  a  politic  mercy  (not  alterable  without  great 
peril)  to  make  laws  by  the  consent  of  the  whole  realm,  because  so  no 
one  part  shall  have  cause  to  complain  of  a  partiality,  yet  simply  to 

'  Pelyl,  Jus  Pari.  32a.  323 
C.H.  E  E 
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bind  a  prince  to  or  by  those  laws  were  repugnant  to  the  nature  and 
constitution  of  an  absolute  monarchy.'  Further  on  he  *  holds  it  incon- 
trollable  that  the  King  of  England  is  an  absolute  king/  and  '  that 
subsidies  were  granted  by  Parliament  in  consideration  of  the  king*s 
goodness  in  waving  his  absolute  power  to  make  laws  without  their 
consent.'  *  The  Commons  were  so  incensed  at  these  opinions,  more 
especially  as  the  King  was  reported  to  have  spoken  in  praise  of  the 
book,  that  Ihey  re((ucstcd  a  conference  on  the  subject  with  the  Lords. 
But  before  any  further  steps  had  been  taken,  James  thought  it  ex- 
pedient to  express  his  displeasure  at  the  imprudent  language  of  this 
too  zealous  advocate  of  prerogative,  and  a  Proclamation  was  shortly 
afterwards  issued  prohibiting  the  purchase,  uttering  or  reading  of  the 
book,  and  calling  in  all  copies  issued.* 

»  r.vA ell's  •  Inicrprctcr.'  ed.   1607.  articles  '  King.'  '  Parliimcnt,'  *  Prerojanvo,* 
*  Sii:  -5  iv." 

*  L  -r  :  S  ili-'Diiry  X'"^'>':\':  1  to  i!:tf  House  of  Lorvl.-  :::.■::  the  !<;n^  !;.iil  ackr.o-.vle  \'Z,c'\ 
thnl,  .'..tl.o-.:^':'.  '•.••  \  r\:"A  h:>  \.\\*  from  his  .-.nce-icr*.  '\n\.  t:-.-j  U.v  r:  J  >o:  the  cro-vn 
upon  '.,.^  ii.-.ii,  '.mi  i:;.ii  I;e  was  .1  k;n;;  by  :he  con;mon  l.r.v  ot  ihe  land.'  He 
'  hnd  no  ;»o.vt'r  to  rn.ikf  I.ias  of  hiniitfif,  «jr  10  c.\ac:  any  subswiios  d£  jure,  without 
the  consL-ni  of  hii  three  cMatt-s.  and.  ihcrtrfore.  he  was  sO  far  from  approving  the 
opinion,  ihai  he  did  Isate  those  that  believed  it.' — Pari.  Deb.  in  1610  (Camden 
Society),  p,  24,  cited  by  Gardiner,  Hist,  Lng.  11603-16161.  In  the  Proclamation 
Kin^  supprcsiinjj  the  '  Interpreter,"  James  took  care  to  improve  the  ocrosion,  by  himself 

JauutsPro'  exaltinir  the  Regal  diijniiy  to  a  level  with  the  Deity  :  '  This  later  age  and  times  of 
c/nmatinn  the  world  whcrem  we  are  fallen,'  it  begins,  '  is  so  much  given  to  verbal  profession,  as 
su/^pressing  yf.^\\  q\  religion  as  of  all  commendable  moral  virtues,  but  wanting  the  actions  and 
1  /•''"''  ^*-*^*^^*  agreeable  to  so  specious  a  profession,  as  it  hath  bred  such  an  unsatiable 
'*  *■'''  curiosity  in  manv  mens  spirits,  and  such  an  itching  in  the  tongues  and  pens  of 

most  men,  as  nothing  is  left  unsearclied  to  the  bottom  both  in  talking  and  writing. 
For  from  the  very  hijliest  mysteries  in  the  Godhead  and  the  most  inscrutable 
counsels  in  the  Trinity,  to  the  very  lowest  pit  of  Hell,  and  the  confused  actions  of 
the  devils  there,  there  is  nothing  now  unsearched  into  by  the  curiosity  of  mcn*s 
brains.  .Men  not  being  contented  with  the  knowledge  of  so  much  of  the  will  of  God 
as  it  hath  pleased  him  to  reveal,  but  they  will  needs  sit  with  him  in  his  most  private 
closet  and  become  privy  of  his  most  inscrutable  counsels ;  and  therefore  it  is  no 
wonder  that  men  in  these  our  days  do  not  spare  to  wade  in  all  the  deepest  mysteries 
that  belong  to  the  persons  or  state  of  Kings  and  Princes,  that  are  Gods  upon  earth  : 
since  we  see  (as  we  have  already  said)  that  they  spare  not  God  himself.  And  this 
licence  that  every  talker  or  writer  now  as'^umeth  to  himself  is  come  to  this  abuse, 
that  many  Phormios  will  give  counsel  to  Hannibal,  and  many  men  that  never  went 
of  the  compass  of  cloysters  or  colleges  will  freely  wade  by  their  writings  in  the 
deepest  mysteries  of  monarchy  and  politick  government*:  whereupon  it  cannot 
otherwise  fall  out,  but  that  when  men  go  out  of  their  element,  and  meddle  with 
things  above  their  capacity,  themselves  shall  not  only  go  astray  and  stumble  in 
darkness,  but  will  mislead  also  divers  others  with  themselves  into  many  mistakings  and 
errors  ;  the  proof  whereof  we  have  lately  had  by  a  book  written  by  Dr.  Cowell  called 
the  Interpreter  ;  for  he  being  only  a  civilian  by  profession,  and  upon  that  large 
jrround  of  a  kind  of  Dictionary  (as' it  were)  following  the  alphabet,  having  all  kind 
of  purposes  belonging  to  government  and  monarchy  in  his  way  by  meddling  in 
matters  above  his  reach,  he  hath  fallen  in  many  things  to  mistake  and  deceive 
himself:  In  some  things  disputing  so  nicely  upon  the  mysteries  of  this  our 
monarchy,  that  it  may  receive  doubtful  interpretations  ;  yea  in  some  points  very 
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The  remonstrance  of  the  Commons  on  the  subject  of  Proclamations  ^"T*'  ^ 
was  not  unproductive  of  good.  Sir  Edward  Coke,  Chief  Justice  of  the  as*tothe 
King's  Bench,  was  sent  for  to  attend  the  Council,  and  was  asked  by  p^^^J^  ®' 
Salisbury  (l)  whether  the  King  could  by  Proclamation  prohibit  the  n»t«on»» 
building  of  new  houses  in  London  (with  the  object  of  checking  what 
was  regarded  as  the  overgrowth  of  the  capital;,  and  (2)  whether  he 
could  in  the  same  way  forbid  the  manufiicture  of  starch  from  wheat 
(so  as  to  preserve  the  latter  for  consumption  as  food  only).  Coke 
replied  that  it  was  a  matter  of  great  importance,  on  which  he  would 
confer  with  the  other  Judges.  To  this  the  Council  reluctantly  agreed, 
and  Chief  Justice  Fleming,  Chief  Baron  Tanticld,  and  liaron 
Altham  were  appointed  to  consider  the  matter  in  conjunction  with 
him.  Shortly  afterwards  the  four  Judges  delivered  their  opinion  in 
the  presence  of  the  Privy  Council.  The  King,  they  said,  could  not 
create  any  new  oficnce  by  his  proclamation  ;  for  then  he  mii,'ht  alter 
the  law  of  the  land  in  a  high  point ;  for  if  he  may  create  an  offence 
where  none  is,  upon  that  ensues  line  and  imprisonment.  But  the 
King  might  admonish  his  subjects  to  keep  the  existing  laws,  on  pain 
of  punishment  to  be  inflicted  by  the  law.  Further,  the  King  could 
not  by  proclamation  make  an  offence  punishable  in  the  Star  Chamber, 
if  it  were  not  already  by  law  under  the  jurisdiction  of  that  Court. 
They  also  formally  declared  that  the  King  had  no  prerogative  but 
what  the  law  of  the  land  allowed  him.  By  their  firmness  on  this  occa- 
sion the  Judges  rendered  an  important  service  to  their  country.  A 
check  was  given  to  the  exercise  of  arbitrary  power  in  this  direction, 
and  for  some  time  no  Proclamation  imposing  fine  and  imprisonment 
was  issued.* 

Another  measure  which  occupied  much  of  the  attention  of  the  King  The  Great 
and  Parliament  during  this  and  the  following  session  was  what  was  ^***'''^'- 
termed  the  Great  Cofttract,  The  Commons  were  desirous  of  getting 
rid  of  the  irksome  incidents  of  tenure  in  chivalry  and  the  right  of  pur- 
veyance. After  a  great  deal  of  negptiation  between  the  parties,  it 
was  at  length  agreed  that  the  King  should  receive  the  sum  of  j^2oo,ooo 
yearly  as  compensation  for  the  abolition  of  both  these  feudal  sources 
of  revenue.    The  matter  was  adjourned  to  the  next  session  of  Parlia-   Setsion  v, 

x6io. 
derogatory  to  the  supreme  power  of  tliis  Crown  :  in  other  cases  mistaking  the  true     Q^*  *|" 
state  of  the  Parliament  of  this  Kingdom  and  the  fundamental  constitutions  and         ^' 
privileges  thereof :  and  in  some  other  points  spealcing  unreverently  of  the  Common 
Law  of  England  and  the  works  of  some  of  the  most  famous  and  ancient  Judges 
therein ;  it  being  a  thing  utterly  unlawful  to  any  subject,  to  speak  or  write  against 
that  law  under  which  he  liveth,  and  which  we  are  sworn  and  are  resolved   to 
maintain.     Wherefore,'  &c.    See  the  Proclamation  in  Preface  to  the  1708  edit,  of 
the  •  Interpreter. ' 
*  13  Reports,  74. 
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tnent :  btit  in  the  meantime  the  Commons  had  |^wn  lukewarm. 
They  were  impressed  with  a  sense  of  the  insecurity  of  any  contract 
made  with  the  King  in  face  of  the  doctrines  maintained  by  himself 
And  by  the  Court  Iaw}'eTS,  of  a  paramount  Royal  prerogative  uncon- 
trollable by  any  statute.  They  were  apprehensive  that  if  the  King-'s 
wants  were  fully  supplied  by  a  permanent  grant,  he  might  in  future 
be  tempted  to  govern  without  summoning  Parliaments:  they  were 
especially  dissatisfied  with  his  steady  refusal  to  admit  of  any  change, 
however  slight,  in  the  ceremonial  of  the  National  Church,  or  of  any 
reform  in  the  system  of  the  Ecclesiastical  Courts,  whose  jurisdiction 
the  Bishops  were  persistently  attempting  to  emancipate  from  all  con- 
trol by  the  Courts  of  Common  Law.  James,  too,  on  his  part,  appears 
to  have  become  less  eager  to  carr\'  out  the  Contract.  It  was  repre- 
sented to  him  that  after  all  he  would  not  i;ain  much  by  the  bargain  : 
that  by  a  little  more  care  in  managing  the  Crown  lands,  by  putting  in 
force  with  the  iitmost  ri:;our  all  the  rights  which  he  possessed  against  his 
sub''jct5.  he  mi;;ht  o'.)ta:n  therc'iuired  revenue  without  having  recourse 
to  Parliament,  and  so  retain  his  prerogative  undiminished.*  It  became 
evident  that  the  scheme  must  fall  through  ;  and  Salisbur>'  then 
pressed  the  Commons  for  a  supply  for  the  King's  immediate  neces- 
sities. But  the  Commons  were  in  no  humour  to  grant  a  subsidy 
unless  the  whole  of  their  just  grievances  were  redressed.  If  the  King 
would  not  give  way  they  were  determined  to  fall  back  upon  their  right 
to  refuse  supplies.  Some  sharp  things  were  said  of  the  king's  pro- 
digality to  his  Scotch  favourites  ;  impatient  and  angr>',  he  adjourned 
the  House ;  and  shortly  afterwards  the  Parliament  was  finally  dis- 

Parilamcnt    solved,  after  an  existence  of  nearly  seven  years.' 

o't>Kii.  "  J^"^«s  J-  set  to  work,"  remarks  Mr.  Hannis  Taylor  (Origin  Engl. 
Const., p.  599),  "to  intensify  the  growing  prejudice  against  the  monarchy 
by  the  intervention  of  the  new  theory  of  absolute  sovereignty  known  as 
the  Divine  Rightof  kings— a  theory  which  Filmer  afterwards  elaborated 
into  a  definite  system.  Out  of  the  conflict  which  thus  arose  between 
two  antagonistic  political  systems,  and  between  two  irreconcilable  poli- 
tical theories,  grew  the  constitutional  struggle  between  the  Parliament 
and  the  Monarchy,  which  actively  began  when  the  first  Stuart  king 
dissolved  his  first  parliament.  The  first  stage  of  the  struggle,  which 
occupied  the  remainder  of  the  reign  of  James  I.,  was,  upon  the  part 

*  Gardiner,  Hist.  Eng.  [1603-1616]  i.  478  ;  Pari.  Deb.  1610  (Camd,  Soc), 
p.  163. 

•  L*  The  dissolution  of  1611,'  says  Green,  Hist.  Eng.  People,  jii.  82,  *  proclaimed 
to  the  whole  people  a  breach  between  two  powers  which  it  had  hitherto  looked 
upon  as  one.  ...  It  carried  to  every  shire  and  every  borough  the  news  that  the 
Monarchy  had  broken  with  the  Great  Council  of  the  realm.'— <.\] 
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of  the  monarchy,  a  period  of  constant  ai^gression, — upon  the  part  of 
the  parliament,  a  period  of  resistance  and  preparation.  During  this 
period  it  was  that  the  aroused  national  assembly  opened  its  ancient 
armour)',  and  took  from  it  such  weapons  of  parliamentary  warfare,  as 
the  right  of  impeachment,  the  right  to  debate  all  matters  of  public 
concern,  the  exclusive  right  to  authorize  taxation,  the  exclusive  right 
to  try  contested  elections,  the  right  to  remonstrate  against  the  un- 
authorized use  of  the  royal  prerogative.'*— Ei).] 

For  the  next  three  years  James  endeavoured  to  rule  without  having  James 
recourse  to  Parliament.*     His  great  difficulty  was  the  financial  one.  nVic'"?ihout 
His  own  extravagance,  and  the  prodigalilv  with  which  he  rewarded  it** ."***  "^ . 

**  *  10.  pAri  lament 

the  worthless  favourites  of  his   Court,  had  involved  him  in  a  heavy  (161  i-u). 
debt  and  raised  the  ordinary  expenditure  far  above  the  Crown  revenues. 
A  vigorous  effort  was  made  to  raise  funds.     Loans  on   Privy  Seals  Mean*  re- 
were   demanded,  often  unsuccessfully,  from  such   as  were  supposed  orj/r  to  raise 
most  capable  of  bearing  the  burden  ;  the  arrears  of  :"ines  infiicted  in  «^'-^^-«y- 
the  Star  Ciiamber  were  r: 'orouslv  exacted  ;  the  Kin.,^  of  France  was 
induced  to  pay  up  an  old  debt  of  ^'65.000;  the  Dutch  were  success- 
fully pressed  to  liquidate  their  debt,  contracted  with  Elizabcih.  by 
annual  instalments  of  ^40,000 ;  several  peerages  were  sold  at  ^  10,000 
a  piece  ;  and  a  new  order  of  hereditary  knights,  called  Daronets.  was 
created,  each  of  whom  paid  ^i.ooo  for  his  patent.     In  addition,  large 
sums  were  raised  by  the  sale  of  Crown  lands.     But  such  resources  "|*  financial 
were  clearly  temporary  and  inadequate.    At  the  beginning  of  16 14 
the   king*s   liabilities    amounted    to    /^6So,ood    as    contrasted    with 
;^3oo,ooo  at  which  they  had  stood  at  the  opening  of  the  session  of  16 10, 
whilst  the  actual  expenditure  exceeded  the  income  by  ;^2oo,ooo.- 

For  some  time  it  had  been  evident  that  Parliament  must  be  sum- 
moned ;  a  course  which  had  always  been  consistently  recommended 
to  the  King  by  Bacon  and  by  Sir  Henry  Nevill,  who,  though  an 
Opposition  member  in  the  late  Parliament,  had  since  been  seeking 
the  post  of  Secretary  of  State.  In  a  very  statesmanlike  memorial  The  UHaer- 
Nevill  assured  the  King  that  it  was  a  mistake  to  suppose  that  the 
opposition  in  the  late  Parliament  had  arisen  from  factious  motives. 
He  had  himself  lived  on  familiar  terms  with  the  leaders  of  the  Opposi- 
tion, and  was  able  to  affirm  without  fear  of  contradiction  that  they 
bore  no  ill-will  towards  the  King.  He  was  ready  to  undertake  for  the 
greater  part  of  them  that,  if  the  King  would  act  fairly  by  his  people, 

*  'Cf.  Hannis  Taylor,  Origin  of  Engl.  Const.,  p,  5oq.    "  Hiswho'e  reign,"  writes 
Gneist.  Hist.  Enjjl.  Const.,  p.  546,  "  w;is  a  weak  succ-ssion  of  prot-sts."— Ed."". 

•  For  the  financiil  cietaiU  of  James's  reigrj  from  1603  to  i6i<3,  see  Uanliner,  Histi 
England, 
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he  would  find  these  men  ready  to  exert  themselves  in  support  of  the 
Government.  It  would,  of  course,  be  necessary  to  grant  certain 
things  upon  which  those  who  would  be  called  to  pay  the  subsidies  had 
set  their  hearts.  Let  the  King  consider  what  had  been  demanded, 
and  what  had  been  promised  in  the  last  session,  granting  the  most 
reasonable  of  the  Commons'  requests,  in  addition  to  performing  all 
his  own  promises.  Let  him  avoid  any  speech  likely  to  excite  irrita- 
tion ;  and  appear  confident  of  the  Parliament's  good  aiTcctions, 
yielding  what  he  meant  to  yield  without  waiting  to  be  pressed.  Let 
him  communicate  such  proposals  as  he  wished  to  lay  before  the 
Commons,  not  through  a  member  of  the  House  of  Lords,  but  either 
by  his  own  mouth  or  by  such  of  his  ministers  as  were  members  of  the 
Lower  House,  and  let  him  request  the  Commons  to  nominate  a  Com- 
mittee which  might  confer  with  him  on  all  points  on  which  any 
dinercncc  should  arise  between  them.' 

Dacon  also  stron^'ly  advised  ihe  King  to  summon  a  Parliament, 
but  his  advice  was  much  less  strai.;:ht forward  and  moral  than  that  of 
Sir  Henry  Xevill.  He  submitted  that  there  were  many  expedients 
for  judiciously  managini;  a  House  of  Commons  ;  that  some  of  those 
who  had  been  most  forward  in  opposing  were  now  won  over,  such  as 
Nevill,  Velverton,  Hyde,  Crewe,  Dudley  Digges  ;  that  much  might  be 
done  through  intimidation  or  flattery  towards  filling  the  House  with 
well-attectcd  persons,  winning  or  blinding  the  lawyers — the  ^  literae 
vocales  of  the  House ' — and  drawing  the  country  gentlemen,  the  mer- 
chants, and  the  courtiers,  to  act  for  the  Kings  advantage.  The  King 
might  voluntarily  tender  such  graces  and  modifications  of  his  pre- 
rogative as  might  with  smallest  injury  be  conceded,  in  order  to  save 
the  more  important  parts  unimpaired.-  Besides  Nevill,  who  had 
offered  to  undertake,  on  behalf  of  the  future  House  of  Commons,  that 
if  the  King  would  concede  the  chief  points  in  dispute  the  House  would 
not  be  niggardly  in  granting  supplies,  there  were  some  others  who 
appear  to  have  engaged,  not  only  to  facilitate  the  King's  dealings  \vith 
the  House,  but  to  influence  the  elections.  The  project  of  these  men, 
who,  in  the  phraseolog>'  of  the  day,  were  termed  the  *  Undertakers,* 
soon  leaked  out,  and  excited  much  indignation  throughout  the  country. 
The  belief  that  a  general  attempt  was  being  made  to  pack  the  Parlia- 
ment caused  the  Government  candidates  to  be  rejected  on  all  sides. 
Of  the  members  returned  to  Westminster,  three  hundred,  or  nearly 
two-thirds  of  the  whole  assembly,  were  elected  for  the  first  time,  the 

*  See  the  Memorial  in  Gardiner,  Hist,  Eng.  (1603-1616),  .App,  V, 
'  Cott,  NIS.  Titus  F,  iv.,  ff.  328,  330,  33a,  cited  by  Gardiner, 
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constituencies  having  evidently  looked  out  for  men  who  represented 
the  determined  spirit  of  the  nation  even  more  strongly  than  the 
members  of  the  late  Parliament  had  done.' 

Parliament  met  on  April  5th,  161 4,     In  the  King's  Speech  certain  Secomi Par- 
concessions  were  otTcrcd,  but  of  slight  Constitutional  importance.  1614,     ' 
The  Commons  were  not  to  be  satisfied  with  these  small  instalments  of  '^p"*  f- 
justice.    They  went  at  once  to  the  old  grievance  of  Impositions.     A  d«^"ccd.* 
unanimous  vote  was  passed  against  the  King's  right  of  imposing  taxes 
without  the  consent  of  Parliament ;  and  a  Conference  on  the  subject 
was  demanded  of  the  Lords.    The  Lords  requested  the  advice  of  the 
Judges  on  the  legal  point ;  but  this  was  adroitly  refused  by  the  mouth 
of  Chief  Justice  Coke,  on  the  ground  that  the  question  might  come 
before  them  judicially.     The  Lords,  linally,  declined  the  Conference  ; 
but  in  the  course  of  their  debate  an  incident  occurred  which  caused 
much  excitement  in  the  Lower  House.     Neile,  Dishop  of  Lichfield,  a  5;.'^^<'P 
sycophaniic  seeker  aucr  power  and  place,   indulged  in  very  abusive 
lan-:ua''e  towards  the  Commons.     The  Lower  House  immediatelv  do- 
mancicd  satisfaction  from  the  Lords.     The  Bishop,  when  called  upon 
to  explain  his  words,  protested  *  with  many  tears '  that  he  had  been 
misconstrued  and  never  meant  to  speak  any  evil  of  the  Commons. 
The  Lords  acquainted  the  Lower  House  with  what  had  passed,  but 
expressed  an  opinion  that  in  future  no  member  of  their  House  ought 
to  be  called  in  question  on  the  ground  of  common  fame  alone.     The 
King  now  sent  a  message  that  unless  the  Commons  proceeded  forth- 
with to  treat  of  supply,  he  should  dissolve  Parliament.     But  it  was 
too  late  for  intimidation.    They  declared  that  they  would  first  pro- 
ceed with  the  business  of  Impositions  before  taking  supply  into  con- 
sideration.   A  few  days  later,  on  the  7th  of  June,  James  dissolved  the  The  second 
Parliament,  which,  from  the  circumstance  of  its  not  having  passed  a  ^arUnment 
single  Bill,  was  nicknamed  *  the  Addled  Parliament.'*     It  had  sat  ^^^^o*^***' 7 

,.*•-,  ,  June,  1614. 

a  little  more  than  two  months. 

The  sudden  dissolution  of  Parliament  was  not  sufficient  to  appease 
the  exasperation  of  James.     Four  members  who  had  distinguished  Membera 
themselves  by  the  warmth  of  their  language,  Wentworth,'  Hoskins,  Tower. 

*  Gardiner,  Hist.  Kng.  ii.  147.  'Amongst  those  who  were  thus  elected  were 
two  men  who  were  to  set  their  mark  upon  the  history  of  their  counir>'.  Sir  Thomas 
Went^\orth,  a  young  man  of  twenty-one,  and  heir  to  a  princely  estate  in  Yorkshire, 
represented  the  great  county  of  the  north  ;  Jolm  Pym,  a  Somerscishire  country 
gentleman,  nine  years  older' than  W'entworih,  was  sent  10  the  House  of  Commons 
by  the  little  borough  of  Calne." — Ibid. 

*  ['The  courtiers,'  says  Green,  //:'</.  /•./.■.;'.  Av//f',  ill.  50,  'mocked  at  the 
"Addled  Parliament,"  bin  a  statesman  would  linve  learned  much  from  the  anger 
and  excitement  that  ran  through  its  stormy  debates. '—C] 

'  Thomas  Went  worth,  a  Puritan  lawyer  and  mcml^er  for  Oxford.    He  was  a  son 
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Christopher  Nevill  (a  younger  son  of  Lord  Abergavenny),  and  Sir 
Walter  Chute,  were  sent  to  the  Tower.    Sir  Edwin  Sandys  and  four 
other  members  were  ordered,  at  the  same  time,  not  to  leave  London 
without  peimission,  while  Sir  John  Savile,  Sir  Roger  Owen,   Sir 
Edward  Phelips,  and  Nicholas  Hyde,  were  punished  by  dismissal 
from  the  Commission  of  the  Peace. 
*?  kT***^*       This  intemperate  action  of  James  committed  him  still  more  deeply 
taken  by^     to  the  contHct  with  the  House  of  Commons.     His  position  towards 
James.         ^jj.^^  asscmblv  had,  in  fact,  already  become  untenable.     *  No  political 
truth/  obscr%'es  Mr.  Gardiner,  *has  been  more  completely  demon- 
strated by  experience  than  that  which  declares  the  impossibility  of  the 
co-existcncc,for  any  long  time,of  an  hereditan-  sovereign  and  areprescn- 
taiivc  Icjj'iblature,  wherever  no  rijfht  of  control  is  recoj^nised  as  existing 
cither  in  the  le;;islature  itself,  or  in  the  nation  which  it  represents. 
James  mi^^ht  choose  one  of  two  courses  ;  he  niii^hi  attempt  to  deprive 
\\\c  Parliament  of  its  representative  character,  by  rclusiiiQ'  to  allo.v  it 
to  express  the  wishes  i»f  the  nation,  or  he  mi^'hi  i^ivc  it  a  control  over 
the  e\ecuti\  e  government.     No  middle  way  was  possible.     Supported 
by  his  Council,  by  his  own  ideas  of  his  rights  as  a  King,  and  by  a  few 
precedents  from  the  reign  of  Elizabeth,  he  chose  the  former  alternative. 
To  this  step  of  his  there  could  be  but  one  reply.     Misgovernment  had 
been  met  by  the  Commons  with  refusal  of  supplies.     Imprisonment 
of  their  members,  it  might  safely  be  predicted,  would  be  answered, 
whenever  they  met  again,  by  impeachment  of  the  ministers  of  the 
Crown.'  * 
Six  years  of       During  the   next  six  years  James  pursued    a  career  of  arbitrary 
sovermnent  government  unchecked  by  the  existence  of  Parliament.    To  supply 
[i6x4-:io].      ^j^g  wants  of  his  Treasur>',  recourse  was  again  had  to  the  old  expe- 
dients  of  forced    loans,  monopolies,  heavy  fines,  and   the  rigorous 
exactions  of  the  old  feudal  payments.    At  the  time  of  the  dissolution 
some  of  the  Bishops  offered  the  King  a  contribution  to  help  him  out 
of  his  dif^culties.     In  a  few  days  their  example  was  followed  by  the 
principal  nobility  and  officers  of  the  Court ;  and  a  resolution  was  then 
A  general      taken  to  call  upon  all  England  for  a  general  Benevolence.     Letters 

Benevo-  I-  o  & 

of  the  Peter  Wcntworth  who  suffered  for  his  boldness  of  speech  under  Elizabeth, 
and  had  himself  already  given  offence,  in  the  last  Parliament,  by  the  freedom  of 
his  language.  He  is  to  be  distinguished  from  Sir  Thomas  Wentworth,  member 
for  Yorkshire,  who  was  returned  to  Parliament  in  1614  for  the  first  time.  Of  the 
four  members  sent  to  the  Tower,  Wentwonh  was  released  on  the  29th  June,  Nevill 
on  the  loth  of  July,  and  Chute  on  the  2nd  October.  Hoskins,  who,  in  declaiming 
against  tlie  Scottish  favourites,  had  gone  so  far  as  to  hint  at  the  possibility  of  an 
inmation  of  the  Sicilian  Vespers,  was  detained  in  prison  for  a  twelvemonth. — IVivy 
Council  Register,  cited  by  Gardiner,  Hist.  Eng.  [1603-1616,  ii.  165,  n.—Q, 
1  Gardiner,  Hist,  Eng.  [1603-1616J  ii.  i60. 
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were  written  by  the  Council  to  the  sheriffs  and  magistrates  in  each 
county  and  borough  calling  upon  them  to  collect  nnd  send  in  contri- 
butions from  all  persons  of  ability.*  Although  care  was  taken  to 
represent  these  payments  in  the  character  of  voluntary  contributions, 
the  Council  in  their  letters  did  not  hesitate  to  give  very  strong  hints 
that  it  would  not  be  well  with  those  who  refused  to  pay.  It  was 
significant  that  the  Judges  of  assize  were  specially  charged  with  the 
task  of  recommending  payment,-  a  mischievous  resuscitation  of  the 
blended  judicial  and  fiscal  functions  of  the  ancient  Justices  itinerant. 
But  despite  of  all  the  exertions  of  the  Court  only  a  very  small  sum  was 
with  much  dilTiculty  and  pressure  obtained.  The  Uishops.  courtiers, 
and  City  of  London  had  contributed  ^23,500  previously  to  the  general 
appeal.  Frum  the  general  appeal  itself,  extending  over  nearly  three 
years,  the  total  sum  obtained  from  the  people  of  England  was  no 
more  than  /42.6oo.'*  In  several  counties  the  sheriffs  and  magistrates  I'roicit* 
scat  up  united  protests  against  the  demand,  apj)<jali:ig  to  the  Act  of  "  '*' 
1  Kicbard  III.  c.  2,  against  Dcncvolenccs.  and  expressing  their 
unwillingness  to  injure  their  posterity  by  establishing  a  bad  pre- 
cedent.^ 

Mr.  Oliver  St.  John,  on  being  applied  to  by  the  Mayor  of  Marl-  impri^on- 
borough  for  a  contribution,  replied  in  a  letter  in  which  he  maintained  Nrr?OMvcr 
that  all  such  contributions  were  contrary  to  Magna  Charta  and  other  ^^*  •'^*^°* 
statutes,  including  the  well-known  Act  of  Richard  III.,  and  that  it 
was  improper  for   private  individuals    to  oppose   their  judgment  to 
that  of  the  Commons  in  Parliament  who  had  refused  to  grant  any 
supply.     He  concluded,  somewhat   intemperately,  by  charging   the 
King  with  breaking  the  Coronation    oath,  and  declaring   his  belief 
that  all  who  paid  the  Benevolence  were  supporting  their  sovereign 
in  perjury.     This  letter  having  come  to  the  knowledge  of  the  Counci4> 
St.  John  was  sent  for  to  London,  committed  to  the  Tower,  and  sen- 
tenced by  the  Star  Chamber  to  pay  a  fine  of  ;^5,ooo,  and  to  be 
imprisoned  during   the  King's  pleasure.     The   fine   was  aftenvards 
remitted,  but  he  was  not  set  at  liberty  for  some  time. 

At  this  time  the  King  and  Council  were  also  engaged  in  investi-  ^rjf^^"^" 
gating  another  affair,  which  was  probably  clothed  with  an  importance  1615^"*^    "'' 
which  it  did  not  possess  in  consequence  of  the  excited  feelings  roused 
by  the  levy  of  the  Benevolence.     Edmund  Peacham,  rector  of  Hinton 
St.  George,  Somersetshire,  (one  of  the  counties  which  had  taken  the 

*  See  Hamilton.  Quarter  Sessions  from  Klizabeih  to  .•\nne,  /i;jjr//.v. 

*  Gardiner,  Hist.  Kng.    1603-1616  ii.  172. 
»  /did. 

*  Privy  Council  Register,  cited  by  Gardiner,  'Jtid'  .\pp.  VI, 
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lead  in  remonstrating  against  the  Benevolence),  had  recently  been 
prosecuted  in  the  High  Commission  Court  for  a  libel  on  his  Bishop 
and  on  the  Consistory  Court,  and  was  sentenced  to  be  depri%'ed  of  his 
orders.  While  the  prosecution  was  pendin<;,  his  house  was  searched, 
apparently  for  papers  connected  with  the  alleged  libel,  and  the  oilicials 
happened  to  alight  upon  a  manuscript  treatise  in  the  form  of  a  sermon, 
to;jcther  with  some  loose  sheets,  containing  in  very  oiTcnsii'e  langua«;e, 
such  an  attack  upon  the  personal  conduct  of  the  Kin^  and  the  actions 
of  his  Ministers,  as  would  undoubtedly,  if  pubiishcd,  have  amounted 
to  a  seditious  libeL  These  untin;;s  were  submitted  to  the  Council, 
who,  there  is  little  doubt  though  there  is  no  direct  evidence  on  the 
point;,  jumped  to  the  conclusion  that  Peacham's  sermon,  instead  of 
bcin;;  an  isolated  piece  of  IMihtanic  inicmi>erancc,  had  been  prepared 
in  connection  with  an  organised  conspiracy  of  the  Somersetshire 
gentry.'  Pcacham  was  put  lo  the  rack  and  examined  as  i:  is  exp^e^scd 
bv  S'jcrctarv  \Vin\V')od,  'bcforj  torturj,  in  lorvjro. 'jji'.vcer.  torture, 
and  .ift'jr  torture,'  in  the  vain  exp-jctaiiun  iha:  he  would  reveal  a  plot 
wliicli  had  never  existed.  No  conspiracy  or  shadow  of  a  conspiracy 
having  been  detected,  the  King  and  his  Council  determined  to  proceed 
directly  against  the  prisoner,  not  for  a  seditious  libel,  but  for  treason, 
under  the  statute  of  Edward  III.,  in  compassing  the  King-'s  death. 
The  only  semblance  of  evidence  of  an  overt  act  of  treason  was  the 
manuscript  sermon,  never  preached,  nor  necessarily  intended  to  be 
preached.  James  directed  the  Attorney-General,  Bacon,  to  confer 
with  the  Judges  of  the  King's  Bench  separately,  in  order  to  ascertain, 
and  probably  to  influence,  their  opinion.  Chief  Justice  Coke  objected, 
(so  Bacon  reported  to  the  King),  that  *  such  particular,  and  as  he 
called  it,  auricular  taking  of  opinions  was  not  according  to  the  custom 
of  the  realm.'-  The  three  Puisne  Judges  made  no  difficulty  in  giving 
an  opinion  favourable  to  the  Crown  ;  and  Coke,  finding  himself  un- 
supported by  his  brethren  in  his  resistance  to  separate  and  private 
consultation  of  the  Judges,  at  length  consented  to  give  a  written 

*  In  consequence  of  the  resistance  to  the  Benevolence  shown  by  the  county  of 
Somcrsr.i,  three  of  its  magistrates  had  recently  been  summoned  before  the  Council 
to  rccnve  ft  lecture  on  the  improprieiy  of  their  conduct.  Of  these,  one,  Sir 
Maurice  Iterkcley,  was  known  to  have  been  in  communication  with  Pcacham  at  the 
time  of  the  last  Parliament,  and  another,  John  Paulet,  was  his  immediate 
neijfhbour,  and  had  presented  him  with  the  living  of  Hinton.— Gardiner,  Hist. 
Knj;.  ',\iioy  \h\fi\  ii.  i8x. 

"  Bacon's  Works  (ed.  Montagu),  xii.  124.  Coke's  objection  was  not  to  the 
consultation  of  the  Judges  by  the  King,  but  to  their  being  consulted  separately. 
At  a  later  time  he  expressed  himself  against  the  propriety  of  the  Law-Officers 
consuliinjj  the  Judcjcs  at  all  (3  Inst.  29),  and  quoted  a  conclusive  precedent  in  his 
favour  from  the  Year  Books ;  but  this  point  w%is  never  raised  on  the  present 
occasion,— Gardiner,  Hist.  Eng.  [1603-1616]  ii.  186. 
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opinion,  which  proved,  however,  by  no  means  satisfactory.  Of  the 
two  grounds  for  questioning  the  treasonable  nature  of  Peacham's 
writing,  first,  that  it  had  never  been  published,  secondly,  that  even  if 
it  had  been  published,  it  did  not  amount  to  treason,  Coke  appears  to 
have  passed  over  the  first,  but  asserted  boldly  that  no  mere  declara- 
tion of  the  King's  unworthincss  to  govern  amounted  to  treason.* 
Fcacham  was  brought  to  trial  at  the  Taunton  Assizes,  convicted,  and 
sentenced  to  death.  He  was  not,  however,  executed,  but  died  in  gaol 
about  seven  months  afterwards. 

For  some  time  there  had  been  indications  of  an  impending  collision  Collision 
between  the  King  and  the  Chief  Justice  of  the  King's  Bench.     Now  K^^g^and  * 
that  James  was  at  open  war  with  the  representatives  of  the  nation,  clUtV"^"*"*^* 
and  was  determined  to  govern  as  long  as  possible  without  the  co- 
operation of  a  Parliament,  the  only  power  in  the  State  which  he  had 
to  fear  was  the  Judicial  power.     It  was  impossible  to  prevent  cases 
involving  questions   of  the  utmost   Constitutional   importance  from 
being  submitted,  as  they  arose  from  time  to  time,  to  the  decision  of 
the  Judges  of  the  land.     They  were  the  authorised  exponents  of  the 
existing  law,  and  thus  possessed  the  power,  if  so  minded,  enectually 
to  check  the  encroachments  of  the  Royal  prerogative. 

Prior  to  Coke's  accession  to  the  bench,  the  Judges  had  shown 
themselves,  on  the  whole,  sufficiently  favourable  to  the  prerogative. 
No  reasons  could  be  more  satisfactory'  to  the  Crown  than  those  upon 
which  the  Judges  had  founded  their  decisions  in  the  celebrated  cases 
of  the  Post-nati  and  of  the  Impositions.-  But  Coke  early  developed 
upon  the  bench  a  sturdy  personal  independence,  and  a  determination 
to  appeal  on  all  occasions  to  the  supremacy  of  the  Law,  which 
frequently  brought  him  into  conflict  with  the  King  and  the  Ecclesias- 
tical and  courtly  supporters  of  the  King's  absolute  power.^  The 
claim,  pertinaciously  asserted  by  the  King  and  his  Council,  to  inter- 
fere with  the  opinions  of  the  Judges  in  every  case  in  which  the  rights 
of  the  Crown  were  in  the  slightest  degree  involved,  was  met  by  Coke 
with  as  pertinacious  a  denial. 

Matters  were  brought  to  a  crisis,  in   1616,  by  the  proceedings  in  The  Ca** 
what  is  known  as  the  *  Case  of  Commendams.'     During  the  time  that  SCw*'*""" 
Bishop  Neile  held  the  See  of  Lichfield,  he  had  received  from  the  King  »6*^' 
the  grant  of  a  living  to  be  held  ^  in  commendam^  that  is,  along  with  his 

*  •  Innovations  of  Sir  K.  Coke,'  Bacon's  Works  (ed.  Montagu^,  vii.  404. 

•  Supra,  p.  413,  «.  4. 

'  See,  in  particular,  the  case  of  Bratonhw  v.  Michtll,  and  Bacon's  argument  on 
the  writ  De  Rcge  Inconsulto  (Works,  vii.  6831,  and  the  case  of  GUnvilU  and 
Courtney,  which  gave  rise  to  Coke's  quarrel  with  the  Chancery  ^Cro.  Jac).  The 
facts  are  concisely  stated  in  Gardiner,  Hist.  Eng.  (1603-1616),  ii.  ?66-27i, 
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bishopric.  Two  persons  named  Colt  and  Glorer  brought  an  action 
against  the  Bishop  on  the  ground  that  the  presentation  was  theirs,  and 
not  the  King's,  and  they  further  pleaded  ihat,  owing  to  certain  legal 
objections,  the  King's  grant  was  invalid  in  itself.  On  account  of  its 
great  importance,  the  case  was  adjourned  into  the  Exchequer  Chamber 
before  all  the  twelve  Judges.  The  King,  hearing  that  his  prerogati\'e 
was  likely  to  be  called  in  question,  deputed  Bishop  Bilson  to  sit  in 
court,  in  his  name,  whilst  the  case  was  being  argued,  and  to  report  on 
the  language  employed.  Bilson  reported  that  the  counsel  for  the 
plaintiffs,  besides  arguing  the  special  points  of  the  case,  had  disputed 
the  King's  general  prerogative  to  grant  a  commendam.  Hereupon 
James  directed  the  Attorney-General  Bacon  to  write  to  the  Chief 
Justice,  ordering  him  and  the  rest  of  the  Judges  not  to  proceed  to 
jijd;;nu*nt  until  they  had  spoken  with  the  King.  Coke  shortly  replied 
that  if  it  was  wished  that  the  oti.er  Jug;^cs  should  receive  the  infor- 
:r.ai:cn  just  given  to  him,  hac«»n  had  better  wriie  to  them  himself. 
This  was  tlone  :  but  the  next  day.  the  Judges,  as  if  nothing  had 
happened,  proceeded  with  their  ar^-uments.  Un  the  day  following, 
llicy  despatched  a  letter  to  the  K'rg,  signed  by  all  the  twelve, 
informing  his  Majesty  that,  as  they  were  unanimously  of  opinion  that 
the  Aitorney-Generars  letter  was  contrary  to  law,  they  felt  bound  by 
their  oaths  to  pay  no  attention  to  it,  and  had  accordingly  proceeded 
with  the  case  on  the  appointed  day. 

The  King,  who  was  then  at  Newmarket,  returned  answer  that  the 
present  case  was  one  which  concerned  not  merely  the  interests  of 
private  persons,  but  in  which  he  himself  was  to  all  intents  and 
purposes  a  party ;  that  delay  was  necessary  in  order  that  he  might 
lay  before  them  his  oi>vn  case,  and  that  the  oath  not  to  delay  justice 
was  not  meant  to  prejudice  the  king's  prerogative  ;  and  concluded  by 
commanding  them,  of  his  absolute  power  and  authority  royal,  not  to 
proceed  further  in  the  cause  till  they  should  hear  his  pleasure  from 
his  own  mouth.  On  his  return  to  London,  the  twelve  Judges  were 
summoned  before  the  King  and  his  Council.  James  personally 
expatiated  upon  their  misdemeanors  both  in  substance  and  in  the 
form  of  their  letter  certifying  him  merely  what  they  had  done, 
instead  of  submitting  to  his  judgment  what  they  should  do.  He  told 
them  it  was  their  duty  to  check  those  advocates  who  presumed  to 
argue  against  his  prerogative  ;  that  the  popular  lawyers  were  the  men 
who,  ever  since  his  accession,  had  trodden  on  his  prerogative  in  all 
Parliaments  ;  ^    that  his  prerogative  was  double,  the  one  ordinary, 

/» /••///».  »  Janies  was  careful  IQ  Uo  what  he  could  to  njprcss  the  ipdependcjice  of  the  Bar, 
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having  felation  to  private  interests,  and  which  might  be  and  wa^  every 
day  disputed  in  Westminster  Hall ;  the  other  of  a  higher  nature, 
referring  to  his  supreme  and  imperial  power  and  sovereignty,  which 
ought  not  to  be  disputed  or  handled  in  vulgar  argument  ;  but  that  of 
late  the  courts  of  common  law  had  grown  so  vast  and  transcendent,  as 
both  to  meddle  with  the  king's  prerogative  and  encroach  upon  all 
other  courts  of  justice.  As  soon  as  he  had  concluded,  all  the  Judges 
fell  upon  their  knees  and  asked  pardon  for  their  error.  But  Coke, 
though  he  joined  in  demanding  pardon,  entered  on  a  justification  of 
their  conduct,  reiteraiinij  his  opinion  that  the  postponement  required 
by  the  King  was  in  fact  a  real  delay  of  justice,  conirarj'  to  the  law  and 
their  oaths.  At  the  desire  of  James,  the  Lord  Chancellor  Ellesmcre 
and  the  Attorney-General  I5acon  then  delivered  their  opinions,  which 
were  directly  opposed  to  that  of  the  Chief  Justice.  1  he  following 
question  was  then  put  to  the  Judges,  one  by  one :  *  Whether,  if  at  any 
time  in  a  case  depend in;^  before  the  judges,  his  Majesty  conceived  it 
to  concern  him  either  in  power  or  prorit,  and  thereupon  required  to 
consult  uiih  them,  and  that  they  should  stay  proceedings  in  the  mean- 
time, they  ought  not  to  stay  accordingly  ?  All.  except  Coke,  fearful  of 
ottending  the  King,  to  whom  they  owed  all  their  future  prospects  of 
professional  advancement,  promised  to  act  in  future  according  to  the 
Koval  wishes.  But  from  Coke  no  other  answer  could  be  extracted 
than  that,  whenever  such  a  case  should  come  before  him,  he  would  do 
what  was  fitting  for  a  Judge  to  do.  The  noble  conduct  of  the  Chief 
Justice  on  this  occasion  has  deser\edly  obtained  for  him  the  admira- 
tion of  posterity.*    Rather  than  prostitute  the  independence  of  the 

In  1607,  Nicholas  Fuller,  a  bencher  of  Gray's  Inn  (who  had  sat  in  James's  first  dencc  of 
Parliament,  and  w^s  returned  tor  the  City  of  London  in  1614),  was  employed  by  the  ftur 
two  Puritans,  I^dd  and  Maunsell,  committed  by  the  High  Commission  Court  for  <usailed. 
refusing  the  oaih  ex  oj^cio,  to  move  for  their  habeas  corpus.     This  he  did  on  the  Cases  of 
groimd  that  the  Commissioners  had  no  power  to  fine  or  imprison  tmder  the  Statute  Nicholas 
of  Elizabeth  (x  Eliz.  c.  i).     .Vlthough  this  interpretation  was  not  accepted  by  the  Pi*li«r^ 
Jud.i>es  at  the  time,  the  languai^e  of  the  statute  was  such  as  to  admit  of  argument. 
On  the  ground  that  he  had  slandered  the  King's  authority  by  questionin?  the  power 
of  the  Commission,  Fuller  was  himself  summon»id  before  the  High  Commission 
Court,    fined  200/.,   and  committed  to  prison.     In  1613.  James  Whitelocke,  a  and  fames 
barrister  who  had  been  brought  into  notice  in  James's  first  Parliament  by  his  great  i^hitci^cke. 
speech  on  Impositions,  was  summoned  before  the  Scar  Chamber  on  the  charge  of 
having  given  a  private  opinion  to  his  client  that  a  Commission  issued  by  the  King 
to  inquire  into  the  state  of  the  navy  was  illegal,  on  account  of  certain  directions 
contained  in  it,  as  to  punishing  offenders,  which  Whitelocke  considered  contrary  to 
the  well-known  clause  of  Magna  Charta.     He  was  committed  to  the  Fleet,  but  on 
making  humble  submission,   was  set  at  liberty. — Fullers  Case,    12   Rep.    41 ; 
Whitelocke's  Liber  Famelicus,  33-40,  X13-118;  Gardiner,  Hist.  Eng.   [1603-1616] 

i.  443  ;  >i-  109. 

*  [Green,  Hist.  Eng.  People,  iii.  94.  while  admitting  that  when  '  driven  to  answer' 
the  King.  Coke  'answered  well.'  gives  what  seems  a  very  imperfect  view  of  his 
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Judicial  bench  to  the  arbitrary  interference  of  the  King,  he  showed 
himself  ready  to  sacrifice,  for  conscience^  sake,  the  high  position  to 
which  his  own  merits  had  raised  hinu  Within  a  few  weeks  he  was 
censured  by  the  Council  and  suspended  from  his  office,  and  not  long 
aftcm'ards,  in  Nov.  1616,  received  notice  that  he  had  ceased  to  be 
Chief  Justice* 

•With  the  disgrace  of  Coke,'  observes  Mr.  Gardiner,  'the  period  of 
transition  between  the  history  of  the  Tudors  and  the  history  of  the 
Stuarts  comes  to  an  end.  It  is  a  great  historical  landmark.  Up  to 
this  time  James  had  been  busy  in  acquiring  the  powers  which  were 
afterwards  to  be  used  with  such  fatal  results  to  himself  and  to  his  son. 
By  the  deprivation  of  Coke  he  obtained  at  a  blow  all  that  he  liad  been 
seeking  by  more  devious  courses.  The  common  law  judges  now  held 
their  ottices  practically,  as  well  as  theorcticiUy,  at  the  good  pleasure 
of  the  soverci;jn.  From  henceforward  the  prcroijative  was  safe  from 
attack  in  the  courts  of  law.  From  henceforth,  too,  it  stood  on  its  own 
merits,  and  co'jld  no  longer  expect  to  obtain  that  moral  support  which 
it  had  hitherto  received  from  the  decisions  pronounced  from  the 
bench  by  judges  who  were,  comparatively  at  least  with  those  who  held 
office  subsequently  to  Coke*s  disgrace,  independent  of  Ihe  favours  and 
the  anger  of  the  Crown.' ' 

The  foreign  policy  of  James  was  scarcely,  if  at  all,  less  irritating  to 
his  people  than  his  domestic  misgovernment.  On  coming  to  the 
throne  he  immediately  declared  for  peace  with  Spain,  regardless  of 
the  wishes  of  the  great  body  of  Englishmen  who,  looking  with  twofold 
indignation  on  the  Spanish  power  as  the  great  supporter  of  Poper>' 
and  tyranny,  and  feeling  bound  in  honour  not  to  desert  their  old 
allies  the  Dutch  in  their  gallant  and  now  at  length  hopeful  struggle 
for  independence,  were  eager  to  carry  on  the  war.'    James,  however, 

character,  describing  him  as  a  '  narrow-minded  and  bitter-tempered  man,  but  of 
the  highest  eminence  as  a  lawyer,  and  with  a  re\'erence  for  the  law  that  over-rode 
every  other  instinct.'  But  he  shows  both  that  James's  '  resolve  to  tamper  with  the 
course  of  justice '  stirred  a  deeper  resentment  among  Englishmen  than  any  other  of 
Jamess  acts,  and  also  that  Coke's  firmness  in  refusing  to  ' consult '  with  the  King, 
which,  '  as  James  interpreted  the  phrase,  simply  meant  to  obey  the  King's  bidding 
as  to  what  the  iudgment  of  a  coun  should  be,'  was  'justified  by  what  immediately 
■followed.'— C  J 

>  Hallam,  Const.  Hist.  i.  346-349 ;  Gardiner,  Hist.  Eng.  [1603-1616]  ii.  27a- 
a8q. 

^  Hist.  Eng.  (1603-1616),  ii.  284,  326.  [Gneist.  Hist.  Eng.  Const.,  p.  550,  note, 
remarks,  ' '  The  perversion  of  the  position  of  the  Courts  of  Justice  begins,  as  a 
dynastic  feature,  contemporaneously  with  the  accession  of  the  Stuarts.  James  I, 
declared  to  his  judge  that  he  would  himself  decide  legal  questions,  as  he  had  been 
told  that  law  depended  upon  reason,  and  he  was  as  well  furnished  with  reason  as 
his  judges."— Ed. J 

»  [Gardiner,  Hut,  Eng,   1603-42,  i.  102-5,  only  speaks  of  a  'large  party 'in 
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was  not  only  by  nature  averse  from  all  war,  but  his  notions  of  the 
Divine  Right  of  kings  caused  him  to  regard  the  Dutch  war  in  parti- 
cular as  a  contest  of  rebels  against  their  lawful  sovereign,  and  therefore 
undeserving  of  any  assistance  from  him.  There  were  indeed  many 
circumstances  in  the  condition  of  England  at  the  death  of  Elizabeth 
which  rendered  an  honourable  peace  with  Spain  highly  desirable  ;  but 
not  content  with  peace,  James  must  needs  run  counter  to  the  whole 
current  of  national  feeling  and  prejudice,  by  setting  his  heart  upon  a 
marriage  between  his  son  and  the  Infanta.  The  unfeeling  execution 
of  Sir  Walter  Raleigh  (29  Oct.  16 18),  under  a  sentence  of  treason 
passed  fifteen  years  previously,  on  evidence  which  was  generally 
considered  to  be  inconclusive,  was  regarded  by  the  nation  as  a  mean 
truckling  to  the  revengeful  demands  of  the  Court  of  Madrid  ;  and  the 
policy  of  alliance  with  Spain  became  still  more  odious  after  the 
outbreak  of  the  war  in  Germany,  in  which  the  King's  son-in-law, 
Frederick.  EIcc:or  Palatine,  was  driven  out  of  his  hereditary  dominions 
by  the  Emperor.  Despite  his  pacinc  temper,  James  was  roused  to 
attempt  the  restoration  of  his  son-in-law,  but  while  he  was  anxious  to 
effect  his  object  through  the  friendly  mediation  of  Spain,  the  nation 
was  clamorous  tp  support  the  Protestant  interest  in  Germany  by  force 
of  arms.  In  this  state  of  afi'airs  the  Ministers  advised  the  King  to 
take  advantage  of  the  war  enthusiasm  to  summon  a  Parliament,  and 
James  reluctantly  gave  his  consent. 

James's  third  Parliament  met  on  the  30th  January,  1 620-1,  and  was  'rhi^tiP<^>^ 
opened  with  a  conciliatory  speech  from  the  Throne.    The  Commons  Session  i. 
made  some  complaints  of  the  imprisonment  of  four  of  their  members,  ja^ifji- 
at  the  close  of  the  Parliament  of  1614,  for  words  spoken  in  the  House  ;  J"n«  4- 
but  the  matter  was  allowed  to  drop  on  certain  explanations  being 
given  by  Mr.  Secretary'  Calvert,  and  an  assurance  from  the  King  that 
he  would  faithfully  maintain  the  privilege  of  freedom  of  speech 
demanded  by  the  House.     Two  subsidies  were  then  voted. 

On  the  motion  of  the  ex-Chief  Justice,  Sir  Edward  Coke,  a  Committee  Revival  of 
of  inquiry  into  grievances  had  been  early  appointed.     The  first  abuse  i[Sm«.*^  ' 
to  which  their  attention  was  directed  was  that  of  Monopolies    and 
this  led  to  the  revival  of  the  ancient  right  of  Parliamentary  Impeach- 
ment—the solemn  accusation  of  an  individual  by  the  Commons  at  the 

England  which  was  '  desirous  to  fight  the  quarrel  out  with  Spain.'  On  the  other 
hand  he  says  that  Cecil  knew  that  '  England  could  not  bear  many  more  years  of 
war,'  and  he  thinks  that  Bameveld,  when  he  came  over  to  congratulate  James  on 
his  accession,  '  seems  to  have  made  an  impression  upon  the  susceptible  mind  of 
James,  and  was,  perhaps,  the  first  who  induced  him  to  doubt  the  truth  of  the 
sweeping  condemnations  which  he  had  been  accustomed  to  pass  on  the  cause  of  the 
Dutch.'— C] 
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bar  of  the  Lords — which  had  Iain  dormant  since  the  impeachment  of 
the  Duke  of  Suffolk  in  r449.*  Under  the  Tudors  impeachments  had 
fallen  into  disuse,  partly  through  ihc  subscr\'^ience  of  the  Commons, 
and  partly  through  the  preference  of  those  sovereigns  for  Bills  of 
Attainder,  or  of  pains  and  penalties.  Moreover,  the  power  wielded 
by  the  Crown  throir^h  the  Star  Chamber  enabled  it  to  indict  punish- 
ment for  many  State  offences  without  resorting;  to  the  assistance  of 
Parliament.  With  the  revival  of  the  spirit  of  liberty  in  the  reign  of 
James  I.,  the  practice  of  impeachment  revived  also,  and  was  ener- 
getically used  by  the  Commons  in  the  interest  alike  of  public  justice 
impcnch-      ^„j  ^f  popular  power.     In  the  session  of  162 1,  the  Commons  im- 

mem  'n  >     ^  *  ' 

Momr'e«^n  pcachcd  Sir  Giles  Mompesson  and  Sir  Francis  Mitchell,  who,  as 
patentees  for  the  exclusive  manufacture  of  gold  and  silver  thread,  for 
the  licensing  of  ale-houses,  and  for  the  inspection  of  inns  and  hostel- 
rics.  had  been  :^uiliy  of  -jross  fraud,  violence,  ar.d  oppression.  The 
Lores  passed  jud^'incnt  on  both,  condemnin.;  tliem  to  he  imprisoned, 
nned.and  dei^radcd  *irov.\  the  'r.i^nour  of  kni.^jnthood.- 

Thc  impeachments  of  Mompesson  and  Mitchell  were  followed  up 
by  others  a;.;ainst  Sir  John  Cennett,  Jud^^e  of  the  Prerogative  Court  of 
Canterbury-,  for  corruption  in  his  oftice  ;  and  Field,  Bishop  of  Llan- 
daft',  for  brocage  of  Judicial  bribery.     As  yet  the  Commons  had  only 
attacked   private   persons ;    a  much  more  important  step  was  the 
impeachment  of  Lord  Chancellor  Bacon,  which  revived  the  right  of 
impeaching  the  King's  Ministers.     He  was  found  guilty  by  the  Lords 
of  receiving  bribes  from  the  suitors  of  his  Court,  and  condemned  to 
pay  a  fine  of  ^40,000,  to  be  imprisoned  in  the  Tower  during  the  King's 
pleasure,  to  be  for  ever  incapable  of  any  office,  place,  or  employment, 
and   never   again   to   sit  in    Parliament."*    The  Constitutional  right, 
revived    by   the    proceedings    against    Bacon,   was   confirmed   and 
completely  re-established   by  the  impeachment,  in    1624,  of  Lionel 
Cranneld,  Earl  of  Middlesex,  Lord  Treasurer  of  England,  for  bribery 

*  In  1534  tlie  Commons  had  compInine<l  to  the  Lords  of  the  conduct  of 
Stokcslcy,  i^ishop  of  London,  and  culled  upon  him  to  make  answer.  But  the 
Lords  declared  Uiat  it  was  unbecoming  of  any  Lord  of  Parliament  to  make  answer 
in  that  place  ;  and  the  proceeding  has  not  generally  been  regarded  as  a  case  of 
impeachment.— Lords'  Journals,  i.  71  ;  Haliam,  Const.  Hist.  i.  357,  n.  The 
proceedings  against  Wolsey  in  1529  have  sometimes  been  termed  an  'impeach- 
ment,' but  inaccurately.  Articles  against  him  were  first  presented  to  the  Upper 
House  and  then  sent  down  to  the  Commons,  who  rejected  them,  chiefly  through 
the  eloquent  defence  of  his  patron  made  by  Thomas  Cromwell.  — Lingard',  vi.  i6o. 

■  Mompesson  had  escaped  beyond  sea,  but  Mitcliell  suffered  his  punishment. 

'  It  is  to  the  credit  of  James  that  recognising  the  transcendent  genius  of  the  gwat 
philosopher,  he  mercifully  released  him  from  the  Tower  after  a  short  confinement, 
remitted  the  fine  and  the  other  parts  of  the  sentence,  and  conferred  upon  him  a 
pension  of  x.800/, 
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and  other  misdemeanors.    On  his  trial  he  maintained  his  innocence  \^<y^  Trea- 
with  much  spirit,  and  bitterly  complained  of  the  law  which  denied  to  Siesex. 
him  the  benefit  of  counsers  assistance.     He  was  unanimously  con-  '^'♦• 
victcd,  but  his  remonstrance  on  the  harshness  of  the  law  induced  the 
Lords  to  make  an  order  that  in  future  cases  of  impeachment  the 
accused  should  be  furnished  with  copies  of  the  depositions  for  and 
against  him,  and   that  on  demand  he  should  be  allowed  the  aid  of 
counsel.' 

*  Lords'  Journal.  307-333.  418. 

Impkai'mmkn  rs.  —  IVoin  ilic  ycir  1021.  nvIkmi  Sir  (]il«\3  Moinpesson  nn»l  \.oxf\.  Subsequent 
Rijon  were  imp  MclR'tl.  down  lo  tiic*   Revolution  in   i'333,  llicrc  u«rrc  about  forty  <''«-»vf  «;/■/;»»- 
cas.'>  <jf  inipcachriit-nt  ;  under  William  III.,  (^>ueon  Aimo,  and  (irorije  I.,  nt'iren  ;  A*** '•'"•«/• 
and  tile*  nvLja  of  Vjj'jr^o  1 1,  wasinarke.l  }iyone  only,  that  of  Lord  Lov.it.  impeniluul 
in   1740  f«ir  hi.;li   ir.Msin.     'Ci.  May,  Pari.  IVac  gih  ed.,  p.  58;  arid  L.  U.  Tike, 
Const.  W'.^x.  House  of  Lords,  pp.  220.  fol. — Ll>. ' 

The  princijvil  ca-es  nf  (Jonsi!iut!<'>n  d  impirtauce  since  the  impeachment  of  the 
liarl  of  Midi!  -jox  in  1024.  an*  l'."  i"i!o\\i:ii;  :  — 

('i''  r^-:  l';.\'ir:,  1 1  ti^:  -r'  /!:/.  i'; /\'r  :/n.  —  I  Mr^'-MC'^'d  liv  t'yj  Coninnns  i^'f^r.*  t^.e  ^"cl'ittg'- 
Lords  »M\  lii:ri'"'!i  cii  ir^'.'<.  o!  w,r...-i  liie  mdu  im:v.>'nnt  ui-p."  !  ■.it  ■!'  ;.e  !) -d  '•''*"'•  ^^»-" 
n.'^^.rc:-- i  to  .;;:.;rd  i'.)-:  ii..;':i  s  as  ;  2>  h\d  leru  a  •='nii  iron  o:  l->i,-i:;!i  -Inps  to  !-»e 
crapiowd  a^'i;:>:  :'k-  Hn.:ue:iois  ;  niv.i  (3'  ;;  ui  pMr-e*.:vs-:d  f')r  m  ^.'-y  and 
MUM  jp  3a>'.-d  ia  h:>  ovn  pers  >n  S'".<.ti1  of  the  hii^iie-l  oriio..-s  of  state.  >ir  L>u-.:!-y 
Di^fjes.  Sir  |o;in  Ll.ol,  a-ul  >ix  otijt-r  members  o\  th»  Couunons  ma!.a.^eJ  liie 
acjU5at:on  be.'ore  t!ie  Lord's.  Ru.kinijh.tm  delivered  in  l:is  aMs.\er.  and  tlie 
('ommons  wen*  prepnrius^  to  reply,  when  Charles  L  ilissohed  I'arliiment.  In  1628 
the  Commons  pre-ente  i  a  reiuutistraace  to  the  King,  aicribm-..;  the  evils  which 
aftlicied  the  kin-^-  ioni  to  ih?  e.xce^sivrt  ]>ower  exercised  and  al»use  i  by  Ruckinqham, 
and  prayed  for  hi<  removal  from  o.nce  and  from  about  the  King's  person.  Sho.'lly 
after  vard.s  ('harle«  prorogued  Parliament,  and  during  the  recess  liackinghani  was 
assassinated  by  Fclton. 

Dr.  >?,;;,'<:/•  d/..///icw/i//i''.— Impeached  by  the  Commons  for  three  political  'yninivar. 
sermons  (two  preac'icd  before  the  King, )  afterwards  publisiied  under  the  title  of '"•*''•  ^^^^' 
'  ReIi«;ion  and  Allegiance."  He  maintained  that  "  Parliaments  were  not  ordained  to 
contrioute  any  rigiu  to  ihi  King.  l)ui  for  the  more  equal  imposing  and  more  easy 
exacting  of  that  which  unto  kings  doth  appertain  by  natural  and  original  law  and 
justice,  as  their  projKT  inheritance  annexed  to  their  imperial  crowns  from  their 
birth  ; '  and  that  those  who  refused  to  pay  ta.ves  and  loans  impo-ed  by  the  King's 
royal  command,  without  consent  of  P.irliament,  '  did  offend  against  the  law  of  God 
and  the  Kings  supreme  authority,  and  became  gmlty  of  impiety,  disloyalty  and 
rel)enion.'  He  was  condemned  by  the  Lords  to  imprisonment  during  the  pleasure 
of  the  House,  to  pay  a  fine  of  looo/.,  to  be  suspvinded  for  three  years  from  the 
miniitry,  and  to  be  incipable  of  hokling  any  omce.  ecclesiastical  or  civil.  Vet 
Ci:arles  almost  immediately  pardoned  him.  gave  him  an  additional  rectory,  and 
some  years  afterwards  made  hnn  Bishop  of  St.  David's. 

Thomas  WentiLKwth,  Earl  of  Strafford. — Imp-ached  by  the  Commons  of  high  Strafford, 
treason.  Of  the  twenty-eight  articles  exhibited  against  him,  having  reference  to  »^4o- 
his  conduct  as  President  of  the  Council  of  the  North,  as  Lieutenant  of  Ireland,  as  a 
Privy  Councillor,  and  as  Commander  of  the  Kings  army  in  England,  one  only,  the 
15th,  charging  him  with  levying  money  by  his  own  authority  and  quartering  troops 
on  the  people  of  Ireland,  in' order  to  compel  them  to  pay,  could  be  fairly  construed 
as  a  substantive  treason— that  of  'levying  war  against  the  King' — within  the 
.Statute  of  Edward  III.  The  Commons  attempted  to  set  up  a  princiide  of 
cumulative  treason  ;  but  even  if  the  evidence  as  to  all  the  charges  had  been  legally 
sufficient,  it  appeared  extremely  doubtful  whether  the  crime  of  treason  could  be 
established.     Firmly  persuaded  that  Strafford  was  an  enemy  to  his  country,  and,  if 
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Not  content  with  reasserting  their  ancient  right  of  impeachment, 
the  Commons,  in  the  session  of  1631,  were  hurried  by  their  zeal  against 

not  technically,  yet  to  all  intents  and  purposes,  a  traitor,  some  of  the  leaders  of  the 
Commons  resolved  to  avail  themselves  of  one  of  the  worst  precedents  of  the  Tudor 
times,  and  to  proceed  by  Bill  of  Attainder.  Pym  and  Mampdcn  opposed  this 
course,  but  were  outvoted  :  Falkland  and  Hyde,  who  shortly  afterwards  became 
the  leaders  of  the  Royalist  party,  eagerly  supponcd  the  attainder.  (Sec  Forsiers 
Historical  and  IMographical  Essays,  i.  252.)  l-'ifty-ninc  members  of  the  Commons 
voted  against  the  BiU  when  it  was  introduced  in  the  I^wcr  House,  and  were  in 
consequence  placarded  in  the  streets  ns  '  Straffordians.  who,  to  save  a  traitor, 
would  betray  their  country.'  The  Lords  requested  the  opinion  of  the  Judges 
whether  sonte  of  the  articles  of  accusation  amounted  to  treason,  and  rcci-tved  a 
somewhat  indecisively  exprrssed  answer,  which,  without  disimctly  stating  that  the 
]>risoncr  was  guilty  of  treason,  declared  1h.1t  '  they  were  of  opinion,  wyton  all  which 
their  lordships  h.nd  voted  to  l)c  provetl,  that  the  ICnrl  of  Stratford  doth  deserve  to 
undergo  the  p;\ins  and  forfeitures  of  hiijh  trc.ison  by  law."  Apprehension  of 
poiml.ir  tumult  prevenietl  more  than  furty-tive  peers  from  attending  at  the  passing 
of  ihc  I'ill  (May  7,  1641).  and  of  thi-se.  nineteen  voiod  against  it.  In  the  niid^t  of 
vioietu  anxieiv  ami  il(-u:.l.  <."I;ar!"  s  I.  wcikiv  ninl  uniccr.'  r"i2-«ly  g.ive  the  koyal 
asscni.  i;.i:>  -.i»:r::'.c::i;;  l!*e  nnti  -.vli.i  !;.;il  -  >  :... ••;.:•.;.;;»■  -crv.il  '..::n.  .i:j.1  whon^.  i.o  I. ad 
promir'cd  thai  '  r.ui  a  l.a:r  <»:  ;.:•>  \'-.\\  >;,..u.'i  he  lo'-iui-.'-d. "  '  liie  c\ecu!;on  of 
Mralfonl.' a*  is  reii.arkrd  Ia  i,.iri  K::.v-c.i,  '  t.i^ts  a  r-iaa)  ir^^^n  a!!  pa.'-.ie.s  :n  the 
stale.  Tiie  iluusc«ji  ^\jinnion>  wt-ro  ;n>i;i:ai*jd  )>}  pa»;tin  ;  il.c  Hcu.-e  of  Lords 
acicd  from  fe.ar :  and  C'harlob  iViini  souu;  njuiivc  <'roii.(.r.  which,  at  nli  events,  was 
nut  the  riijht  one.  Tlie  admission  of  tlie  nicb  lo  overawe  ilic  deliber.ition  of 
Parliament  was  a  sure  sign  that  law  was  about  to  be  subvened.'  \EngIish 
Government  and  Constitution,  p.  66.  | 
Laud.  Archbiihop  Laud. — Impeached  of  l:igh  treason  in  March,  1641,  and  sent  to  the 

1641.  Tower,  wliere  he  remained  until  his  death.     In  October,  1643,  specific  articles 

were  e.xliibited  against  him,  relating  partly  to  Religious  matters  and  p.art]y  to  the 
violent  proceedings  in  the  .*^tar  Chamber  and  High  Commission  Court,  in  which, 
as  a  councillor,  he  had  borne  a  very  prominent  part.  The  charges  may  be  summed 
up  under  the  three  heads  of  endeavouring  (i)  to  subvert  the  fundamental  laws  of 
the  realm  and  introduce  arbitrary  government  ;  (2>  to  subvert  true  religion  and 
introduce  Popery  ;  and  (3)  to  subvert  the  rights  of  Parliament.  After  a  long  trial 
and  the  examination  of  more  than  150  witncs^es.  there  appeared  so  little  likelihood 
of  obtaining  a  Judicial  condemnation,  that  the  Commons  changed  their  impeach- 
ment into  an  Ordinance  (or  Bill)  of  Attainder.  The  Peers  consult-d  the  Judges, 
who  answered  *  that  they  could  deliver  no  opinion  in  this  case  in  point  of  law, 
because  they  could  not  deliver  any  opinion  in  point  of  treason  but  what  was 
particularly  expressed  to  be  treason  in  the  statute  of  25  Edward  III.,  and  so  referred 
it  wholly  to  the  judgment  of  this  House.'  (Lords' Joum.  17  Dec.  1644.)  This  was 
tantamount  to  a  declaration  that  the  charges  contained  no  legal  treason  ;  but  the 
Peers  (iwentv  only  were  present)  passed  the  Bill ;  and  the  .Archbishop  was  beheaded 
on  the  loth  January.  1644-5. 
ClartndoH^  Ed'u^ard  Hyde,  P.arl  of  Clarendon,  the  Lord  Chancellor  and  Chief  Minister  of 
1667.  Charles  II.  from  the  Restoration  till  his  own  fall. — Impeached  on  a  'general*  charge 

of  high  treason.  Of  tl<e  seventeen  articles  against  him,  the  roost  important  were 
the  first,  the  fourth,  and  the  elevenih  ;  viz.,  (i)  'That  the  Earl  of  Clarendon  hath 
designed  a  standing  army  to  be  raised,  and  to  govern  the  kingdom  thereby,  and 
advised  the  King  to  dissolve  this  present  Parliament,  to  lay  aside  all  thoughts  of 
Parliaments  for  the  future,  to  govern  by  a  military  power,  and  to  maintain  the 
same  by  free  quarters  and  contributions.  (4)  That  he  'advised  and  procured 
divers  of  his  NIajesty's  subjects  to  be  imprisoned  against  law,  in  remote  islands, 
garrisons,  and  other  places,  thereby  to  prevent  them  from  the  benefit  of  the  law, 
and  to  procure  precedents  for  the  imprisoning  any  other  of  his  Majesty's  subjects 
in  like  manner. '    [This  charge  was  undoubtedly  true.     The  arbitrary  proceedings 
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Popery  and  their  enthusiasm  for  the  Protestant  Elector  Palatine,  into 
an  act  which  was  at  once  an  invasion  of  the  Judicial  rights  of  the 

of  Lord  Clarendon  gave  rise  to  an  agitation  which  ultimately  led  to  the  enactment 
of  the  •  Hal>cas  Corpus  Act,'  in  1679.]  (11)  That  he  had  advised  and  cflccied  the 
sale  of  Dunkirk  (won  by  Oliver  Cromwell  from  Spain),  for  a  sum  much  below  its 
\*aluc,  10  Louis  XIV.  of  France. 

The  Lords,  dcclininj;  to  follow  ihe  precedent  of  Strafford's  case  in  favour  of  a 
'general  charge '  of  treason  r.\liich  the  Commons  had  endeavoured  lo  ijei  up  by 
using  the  word  '  traitorously  "  in  their  im|)c.achmcnt),  refused  to  commit  Clarendon 
10  the  Tower.  He  fled  from  jti.-.lice.  In  his  absence  an  Act  was  passed  (19  \  20 
C.ir.  II.  c.  2j  commaiidiiiij  him  10  surrender  for  trial  wjihin  a  limited  lime,  and  in 
default  of  appc:ir.ince  b.inisliiutj  him  for  life,  subjecting  iiim  to  the  i>en  dlirs  of  higli 
trea.son  if  he  returned  to  KMgl.ind,  and  rendering  him  inc.ipable  of  pardon,  i-xcept 
by  Act  of  Parliament,  lllinsi  prcvonied  CLireiulon  from  appe.inng  wiiLin  the 
prescribed  time  to  take  his  irial,  and  hir  died  an  exile  at  Uouen  in  1674, 

Tltomii  t)<'.'rnt\  Ji.iri  ./  I  \ir!".\  —  I(nj>e.iciiet.l  of  \u'^\\  treason  antl  other  high  p,jHfy. 
crimes  and  miMli.*me.inours.     The  pnncip.U  chari^e  at^.unsl   htm  was  hi>  liaxing  i6;9. 
written  a  letter   to   .\bj..i.igu,    the  Kngliah  Minister  at    the   Court  of  X'crsailles, 
empowering  liim.  only  iV.o  days  alter  an  act  had  Seen  T^a.-scd  to  rii>e  su;  ;/I:t.s  for 
cirryi.M:;  ..;i  t!;c  \\.ir  V. :i!i    France,  to  lu.ike  an  uiwv  uJ  r.L-i;:ni'..:y  1  vI'av.:i   r.-.iace 
anii  il'^.i.uiil  t  <r  il.o  yrije  <.•!'  ''.ox).''xo  Ir.  ros. 

Tis'.' irMpL-a'.-i.riRT.i  uf  I  MuLy '...■•(.iiijiit  forward  ?cvc.-ai  poinl<  ef  '^riM  <"\.r.5t:tu- 
ti^-nai  impcri  inte.  H'  'I'.ie  lett-.T  i  -  Mk.'aiagu  ha-sl  i-'.-cn  nu^si  i:n-A;;!:r.^-')  uriilL-n 
by  Danhy  ai  the  c\prf>s  command  of  Kiag  Cliarles  II.,  wiio,  to  saii-fy  :).♦/ scruples 
of  l.:s  Minister,  had  e\cn  iubjoined  a  po^tscripl  in  h:s  own  har.dwriiir.g — 'This 
letter  is  writ  by  my  order,  C.  R."  A-s  the  Kings  autiioriiy  for  the  ieiier  was 
undeniable,  '  l};e  Commons."  as  Uallam  !.as  observed,  '  in  impe.iciang  lord  Danby, 
went  a  great  way  towards  csiabliihmg  the  principle  (recognised  by  the  modern 
theory  of  the  constitution)  that  no  mi  ft  is. cr  can  shelter  himscif  tthiu'd  tiie  throne  by 
pleading  obedience  A'  the  orders  vf  his  soi\rei^n,'  but  is  answerable  '  for  the  iuslicc, 
the  honesty,  the  utility  of  all  measures  emanating  from  the  crown,  as  well  as  for 
their  legality';  thus  rendering  the  executive  administration  'subordinate,  in  all 
great  matters  of  policy,  to  the  .  .  .  virtual  control  of  the  two  houses  of  parliament.' 
(Const,  Hist.  ii.  408.) 

(2;  As  in  the  previous  instance  of  Lord  Clarendon,  a  difference  arose  in  this  case 
between  the  Lords  and  Commons  as  to  committing  the  accused  to  the  Tower. 
The  charges  against  Danby,  as  specified  in  the  articles  of  impeachment,  could  not 
be  brouglit  within  any  reasonable  interpretation  of  the  statutes  relating  to  treason, 
and  manifestly  amounted  to  no  more  than  a  misdemeanour.  After  an  atljourned 
debate,  the  Lords  refused  to  commit  Danby  to  the  Tower  merely  on  the  '  general 
charge '  contained  in  the  word  '  traitorously,'  and  in  the  absence  of  a  specific 
allegauon  of  some  overt  act  of  treason.  Parliament  was  shortly  afterwards 
prorogued  and  then  dissolved  ;  but  the  ne.\t  House  of  Commons  revived  the 
impeachment,  and  the  Lords  then,  of  their  own  motion,  ordered  the  Usher  of  the 
Black  Rod  to  take  the  accused  into  custody.  Although  the  Lords  thus  receded 
from  the  position  which  they  had  originally  taken  up,  their  opposition  in  this  case 
may  be  said  to  have  checked  the  practice  0/ general  impeachments. 

(3)  Another  point  raised  in  this  case  was  the  right  0/ pleading  the  King's  pardon 
in  bar  of  a  Parliamentary  impeachment.  On  being  called  upon  10  give  in  his 
written  answer  to  the  charges  of  the  Commons,  Danby  pleaded  a  pardon,  secretly 
obtained  from  the  King,  in  di.scharge  of  all  the  offences  of  which  he  was  accused. 
The  Commons  alleged  '  that  there  was  no  precedent  that  ever  any  pardon  was 
granted  to  any  person  impeached  by  the  Commons  of  high  treason,  or  other  high 
crimes,  depending  the  impeachment ; '  and  resolved  '  that  the  pardon  so  pleaded  was 
illegal  and  void,  and  ought  not  to  be  allowed  in  bar  of  ilie  impeachment  of  the 
Commons  of  England. '  ^Com.  Journ.  28  April  and  5  May,  1679.)  The  question 
was  not  settled  on  this  occasion,  as  Parliament  was  prorogued  and  the  impeach- 
ment not  aftenvards  revived.    On  both  legal  and  poUiical  grounds  the  Commons 
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Lords,  and  a  piece  of  gross  and  cruel  injustice.     It  came  to  the 
knowledge  of  the   House  that  Edward   Floyd,  a  Roman  Catholic 

wouM  *ci'ni  to  Ijnvc  bevn  r'ljht  in  their  contention.    .-\Itlicu(;h  llic  Kin,;j*s  )Keroi;.iuve 
to  pr.int  .1  pardon,   even  iK'torc  trial,    u.is   tinilotibtcd    in   ail   unlin.iry  chiuinal 
proct-i'dinviN  by  iiidicinuni  .it  the  Kmij's  suit,  it  ua-*  tcuMlly  tinddiilitc!   tluii  in  any 
*a;ival  '  «»r  proMvmion  Ux  WVuw.  ntii  .11  ihf  mi.i  nf  ih.-?  Kin;;,  hut  nl"  iho  initirod 
party  or  hi"»  next  of  blood.  tl;«'   Kin^'   bad   no  power  to  leniit  t;;c  capital  >enii*nco. 
iStx"  •Apjx'al,'  r///r.;,  p.  loj. )     It'  tlie  Kini;  could  not  deprive  a  pri\atc  individual 
of  bis  renutly  at  law.  tnnch  le^s  could  be  "-top  an  impeachment  at  tbe  suit  of  the 
whole  Commons  of  b!ni:Ianl.     And  on  iM>liiical  j^rounds  it  was  cle.ir  tlut  if  tlje 
plea  of  the  accused  were   .idmili«-d.    there  woiild  W.    an   end  to    the   prvtended 
rrsfxjnsibility  of  the  Min:vi«rs  ot  ihi*  Crown,  who  by  the  intervention  of  prerojjatixe 
nii.i^ht  be  ••crcenrd  from  the  iiupiiry  and  ;ii-iice  of  Parliament.      Directlv  after  l!;c 
Kcxohition  the  Commons  aq.iin  voti-d   tl.ai  '  a  pardon  i-*  not  pleadable  iii  Isir  of  an 
impcaclinient '  tC'om.  J-  urn.  6  Jtin<-.  Wi>vo»:  but  the  qticstion  was  not  tmallv  dcciticd 
till  the  .Act  of  .V.'lt'.em«'nl  1 12  tSc  13  \\i!I.  111.  c.  at  declared  '  that  no  \  ardon  under 
tl'.e  tire.'ii  Seal  of  Mni^lnuil  sli.ill  l»o  *!i:,tiiid\c  to  an  iuiprachmrnt  by  the  Commons 
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T.  :  .jr  :  •■••  r  I  •  1:  :•.•..•  ::.  j.i  .  r-  ;  .i:;.i;:,.. -r  f>I  ;:.  •  mv 
•.n  \\x  ••■b'  .  n  «■:  '7::  :l.r  c  •  '.'.  <•:•!  rt-^- •:\«v:  il,.-  K;::c'>  jarcion. 
vm  ;  ^  ;  —  --  :  ••  ■  <  a.-"-  .  r"  :  ..r<:  •  w.z  !  >  rv:-;-::;^  t>  demand 
••  L'  Tk\-  h.  I"  •.'•:••(!  t!  «•  :i  rf'»  ri  :i;:!;v  :  j.  r  :u-  •':(!^-n.«.ni  can  lie 
:•*  L>^r  :- t..  .i::«  r  11  !  .-..*  J  » -n  c  ir.ii.dril  l.v  il.i-  C"on'.n;ons,  ifec 
''•/.)i  »d:i.  j\  rj'  I  .  '  '  e  p(.\\«.r  of  tin*  Croun  '.o  p.-.rdon.*  s.iys 
('■Ts:.  \\'>\.  Ii<  ii«e  of  Lord.*,  p.  ^53.  *  a:!<  r  'lio  Lord*  hive  given 
jutii^nu-ni,  is  not  alt«cifd  l-y  tl  .-sc  wnril.s  (of  .\ci  of  >it:!rnuni  I;  but  no  pardon  can 
be  ini  rpo-'-d  hciwe-.'!i  iniivat!  •.m-ni  by  the  Commons  and  trial  by  the  LonU.' — El>. "} 
(4t  Tl'.e  ri^ht  0/  the  /'.i>/'iop<  :.•  sit  an  J  xotc  on  //w  trial  of  ^ccr^  iu  i\i^it*il  cases 
was  another  question  raised  by  t!^e  impeachment  of  Lord  Danby.  It  was  admitted 
that  by  ancient  cu-ium— c-rii:ip:iir.i;  in  a  cl.iim  of  priviicLje  by  the  Chuich — the 
Hisliops  never  voted  on  jtuign'.eni  ot  Deaiii.  Bm  the  Commons  contended  that  as 
the  finai  jurbTment  often  depends  upon  tlic  preliminary  proceedinsjs — as  in  this 
ca>e  upon  the  v.d:<liiy  of  I  anbys  plea  of  a  pardon  in  bar— the  Fiishops  ought  not 
to  vote  on  such  preliminary  proeicdings.  The  Lords,  however.  pa5>eri  a  resolution, 
which  has  ever  since  been  adl.eied  to.  'that  the  Lords  .*^pi'Jiual  h.ave  a  right  to 
stay  and  sit  in  court  in  capital  cases  till  the  couil  proceeds  to  the  vote  of  guihy  or 
not  guilty.'  This  is  in  conformity  with  the  iiih  chapic  of  the  Constitutions  of 
Clarendon  (nth  Hen.  II.)  which  e.vpr  ssly  required  the  Bishops  to  be  present  on 
trials,  but,  in  deference  to  the  Canon  Law,  excuse<l  them  from  voting  when  it 
came  to  a  question  of  life  or  lintb.  ("episcopi  sicut  caeieri  barones.  debent  intercsse 
ju'.liciis  cum  baronibus,  quou«-que  perveni.itur  ad  diniinuiionem  membrorum,  vel  ad 
mortem,'  snf>ra,  p.  79).  The  limited  t  xclusion  of  the  Uishops  applies  only  to 
purely  judicial  proceedings.  Thoy  arc  fully  entitled  to  vote  at  every  stage  of  a  Bill 
of  Attainder,  which,  tlujuyh  judicial  in  stibsiance,  is  in  form  a  le':islative  act— even 
though  it  affect  the  life  of  ilie  person  aitaint«'d.  In  the  attainder  of  Sir  John 
Fcnwick,  in  1696,  the  Bishoj^s  voted  in  all  the  proceedings,  including  the  final 
question  for  the  passing  of  the  lilll. 

(51  Another  point  raised  for  the  first  lime  on  the  trial  of  Lord  Danhv,  was, 
".I'futker  an  itnfcachment  abated  on  the  proroj^atiou  or  dissolution  of  Parliament  T 
In  1673  a  Committc*e  of  the  Lords,  appointed  to  inquire  wlieihcr  'appeals,  either 
by  writ  of  error  or  petition,  from  the  proceedings  of  any  other  court,  being  depend- 
ing and  not  determined  in  one  session  of  Parliament',  continue  in  statu  ^jvi^  until 
i!ie  next  session.'  had  reported  in  the  affirmative,  and  their  report  had  received  the 
confirmation  of  the  House.  In  March,  1678-9,  a  similar  decision  was  come  to  bv 
the  Lords  with  regard  to  the  effect  of  a  dissolution  of  Parliament,  as  disu'nguishcd 
from  a  prorogation  from  session  to  session.     It  was  also  resolved  (with  special 
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barrister,  then  a  prisoner  in  the  Fleet,  had  expressed  his  satisfaction 
that '  goodman  Palsgrave  and  gbodwifc  Palsgrave  '  (the  Palatine  and 

reference  to  Lord  DAnby's  case)  *  thai  the  dissolution  of  the  last  pArliamenl  did 
not  alter  the  state  of  the  impeachments  brought  up  by  the  Commons  in  th.it 
Parliament.'  (Lonls'Joum.  March  i8lh,  loth,  1678-9.)  lliis  continued  to  be  the 
law  of  ParliamcPt  until  1685,  when,  in  order  to  secure  the  e}»ca|ic  of  ilie  'popish 
lords'  then  under  inii>cachmont,  the  previous  resohition  was  reversed  and  annuilftl. 
(!»nis' Joum.  May  22nd.  1085.)  The  hngerini;  impeachment  of  Lord  Danby,  which 
had  been  continued  by  the  Hrst  clecision.  was  put  an  end  to  by  the  last.  Me  h.id 
suiteretl  five  yt-ars"  imprisonment  in  llie  Tower,  not  beinsjadmiittvl  to  lull  until  1684. 
He  Mibsecjuenily  look  an  active  part  in  public  affairs  under  Willi.im  MI.,  by  w hoin  he 
was  cnratfd  .Marquis  of  Carmanhfn  and,  in  1694.  Duktr  of  Li-etls.  In  io<<5  he  was 
aijaru  iin;>Mc!ji:d  by  ilie  Comnuns  i)n  a  ciiarijo  ol'corru;  ti»>n;  but  ilu*  >ON"ion  bcini; 
smiilenly  proroijutrd.  no  further  proci-etliiu;->  wore  taken,  lie  died  in  171:!.  Tiie 
r|ue>tion  of  abaieinent  was  not  finally  x-nletl  unrl  T7'>f.  when  a  <'.i>«;<ihiii.;n  haviuij 
intervene  1  liurini;  the  iiii|KMchnifnl  of  Warren  I  ia>lirv4-;,  lib  ciine  ii-.-c -^ary  lor 
l\iraainenl  i«)  re\iew  the  prrce.ieius  of  former  iinpeaci.tneMii  and  to  j  .i-s  its 
ju  'ijiuenl  on  the  coniradictory  decision"?  of  the  L'>rd.s.  .M't'T  mil  di>eti>'>:"n.  it  was 
v..te*l  in  b  >va  hoiisies.  !iv  l.irije  ni\-  >r:i:ei.  i!:it  iiy  \\\^  .\\\  a-vl  cii>:  >i!»  ot  i*.;r;iament 
a:\  ■.••:ip.-.' .'.  T.-'va  p--n>l::u'  :n  i.'.e  H  >;:-e  o:'  L  -r  :.-»  s-.rv. .■.*.:•  .■  •.•  ./.•.'•/  ••■  «.  :':  >r.i  .  :i.' 
<5e-.-i.jj1  .\\\.\  from  (Kv  I'.ir!:  ri!e;i:  lo  anoi'ior.  wvwA  a  u  i^'u.-nt  >\\.\A  i.av.r  i'^^en 
j;iv..«n.  !_Mr,  L.  O.  Pi^e.  t."o".>l.  fi.-l.  H>!i50  •■>:"  L  r^:«.  :\  ;:_:.  letnark-.  '  \\  ni.iy. 
P"r:;.i;-.>.  .ilio  l)e  C'-'iis-.dered  a  general  prir.L"j  .e  ll.  .1  rieii.ier  pr-.r-  LCaii  jii  nor 
di>soImi«)a  of  Parliament  will  put  an  enJ  to  4'.7;/t.7<v>;/.w/ by  :iie  C'mr>.\>ii  rc/m 
tht'  Lor.is.'  In  the  cases  of  H'.irreK  H^atin^^  and  I'isc^'unt  Meivi.U  'cf.  /»»'/, 
439.  note',  special  .Acts  of  Parliament  were  parsed  to  remove  all  doi:b:  on  the 
miller,  and  '  ii  is  not  improbable,'  says  .Mr.  I'lke.  loc.  li*.  p.  234.  'that  these 
prec>*dent--»  would  be  followed  upon  any  future  impeachment,  as  eacii  of  these  .\cis 
had  reference  only  to  the  particular  case  under  consideration  ai  the  time." — Kd.  ' 

Eihvard  Fitzh.trris.  —  Imj)e.\ched  by  the  Commons  of  high  treason.  Their  real  Fitz'un-n's^ 
object  was  to  elicit  disclosures  of  a  pretended  'popish  plot,  and  so  aid  llie  progress  «63i. 
of  the  Kxc'.usion  Bill  a-^'ainsi  the  Duke  of  York.  In  order  to  prevent  liie  Conunons 
from  interfering  in  the  proiecuiion.  Charles  II.  had  alreaily  instructed  the  aiiorncy- 
pener.il  to  pn^ceed  against  Fiiiharris  in  the  King's  Hcncli  for  a  ireasonal*le  libel. 
The  attempt  of  the  Commons  to  take  the  prosecution  out  of  the  hands  of  the 
Court  party  brought  into  discussion  an  important  point  of  Constitutional  l;»w — viz., 
whether  a  commoner  could  be  impeached  for  a  capital  offence.  The  Lords,  in  the 
interest  of  the  Court,  voted  that  *  Fitzharris  should  be  proceeded  with  according  to 
the  course  of  common  law,  and  rwt  by  way  of  impeachment.'  The  grounds  of 
their  decision  were  not  stated  ;  but  the  fact  of  his  being  a  commoner  appears  to 
have  l)cen  mainly  relied  on.  They  were  supported  by  .a  supposed  authority  in  the 
case  of  Sir  Simon  de  Bcresford  in  the  4th  Edward  III.  Sir  Simon,  however,  was 
not  impeached  by  the  Commons,  but  charged  before  the  Lords,  at  the  suit  of  the 
Crown,  of  participation  in  the  treason  of  Roger  Mortimer.  After  giving  judgment 
ag:iinst  him,  the  Lords  made  a  declaration  (which,  as  being  made  '  with  the  assent 
of  the  King,  in  full  Parliament,'  has  been  regarded  by  some  as  a  statute)  '  that  the 
aforesaid  judgment  be  not  drawn  into  example  or  consequence  in  time  to  cr  me, 
whereby  the  said  peers  may  be  charged  hereafter  to  judge  other  than  their  peers, 
contrary  to  the  law  of  the  land.'  (Rot.  Pari.  ii.  53,  54.)  Even  if  this  declaration 
amounted  to  a  suitute.  which  was  doubtful,  it  clearly  applied  to  cases  similar  to 
that  of  De  Deresford,  and  not  to  an  impeachment  at  the  iuit  of  the  Conmions.  In 
subseqiieni  cases  the  Lords  had  violated  not  only  their  own  declaration  ;  but  also 
Magna  Charta  and  the  Common  law.  by  trying  conmioners  for  capital  offences  at 
the  suit  of  the  Crown.  But  an  impeachment  by  the  Commons  is  a  proceeding  of  a 
totally  distinct  character.  The  reign  of  Richard  II.  afforded  several  precedents  of 
the  impeachment  of  commoners ;  and  the  right  had  been  exercised,  without 
question,  so  recently  as  the  time  of  Charles  I.    The  Conmions  met  the  decision  of 
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I.  , ,  i  )  'IHr  I  .onU  found  Sachcverell  gu.Uy  ^X  f  7  >o«^s^^  :>9  '^  ^^al  his  sermons 
II  ^J.H,»  ^rnirni-r.  of  iUMM-nsion  from  preaching  for  three  > ears  an  afterwards 
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cause,  appear  to  have  been  lashed  into  a  sudden  paroxysm  of  rage  by 
this  flippant  expression.  Floyd  was  condemned  by  the  House  to  pay 
a  fine  of  ^1000,  to  stand  in  the  pillory  in  three  different  places  for  two 
hours  each  time,  and  to  be  carried  from  place  to  place  on  horseback, 
without  a  saddle,  with  his  face  to  the  horse's  tail,  and  the  tail  in  his 
hand.  The  Lords,  considering  this  proceeding  to  be  an  infringement 
of  their  privileges,  requested  a  conference  with  the  Commons.  As 
earlv  as  the  first  vear  of  Henrv  IV'.,  an  entrv  on  the  rolls  of  Parliament 
had  declared  that  the  Judicial  power  of  Parliament  did  not  belong  to 
the  Commons,'  and  in  this  very  session  they  had  come  to  a  vote,  prior 
to  impeaching  Mompesson,  that  ihcy  had  no  jurisdiction  over  cases 
which  did  not  concern  the  privileges  of  their  House.  Without  now 
formally  confessing  themselves  in  the  wrong,  they  agreed  that  the 
prisoner  should  be  arraigned  before  the  Lords,  and  entered  a  declara- 
tion in  their  Journals  that  the  proceedings  in  the  Lower  House  should 
not  be  *  drawn  or  used  as  a  precedent  to  the  enlarging  or  diminishing 
of  the  la^\l'ul  rights  or  privileges  of  either  house.*  - 

The  Parliament  had  now  sat  four  months  busily  engaged  in  im- 
peachments, enquiries  into  grievances,  and  the  preparation  of  bills  or 
reform,  but  without  paying  any  attention  to  the  King's  request  for  a 
further  supply  in  addition  to  the  two  subsidies  already  granted. 
Impatient  at  the  delay  and  tired  of  listening  to  grievances,  the 
King,  much  to  the  chagrin  of  the  Commons,  adjourned  Parliament  till 
November. 

When  the   Commons  re-assembled    in   November    they  were  in   Session  ff. 

anything    but  a  complacent  frame  of   mind.      During  the  recess,  ao— Feb.  8,' 

1621-a. 

supporters  in  the  then  unsctiled  state  of  the  theory  of  Ministerial  responsibility. 
After  two  years'  imprisonment  in  the  Tower,  Oxford  was  set  at  Uberty,  the 
Commons,  unable  to  agree  with  tlie  Lords  as  to  the  mode  of  procedure,  having 
declined  to  continue  the  prosecution. 

This  is  the  last  instance  of  purely  political  impeachment.    Constantly  responsible 
to  Parliament,  Ministers  have  been  restrained  from  the  commission  of  the  graver 
class  of  offences,  and  for  minor  errors  of  policy  or  conduct  the  loss  of  power  has 
proved  a  sufficient  punishment.     '  The  last  hundred  years,'  says  May  (Const.  Hist. 
ii.  93)  'present  but  two  cases  of  impeachment — the  one  against  J/r.    ll'arren  iVarrtn 
Hastings,  on  charges  of  misgovernment  in  India,  the  other  against  Lord  Melville  Hastings, 
(in  1804),  for  alleged  malversation  in  his  office.     The  former  was  not  a  minister  of  »788. 
the  Crown,  and  he  was  accused  of  offences  beyond  the  reach  of  Parliamentary  -^ItMile, 
control ;  and  the  offences  charged  against  the  latter  had  no  relation  to  his  politiod  '^^* 
duties  as  a  responsible  minister.'     [Cf.  foregoing  note,  p.  436,  //.  5. — Ed.] 

*  Supra,  p.  258 ;  Rot.  Pari.  iii.  427. 

*  Pari,  or  Const.  Hist.  v.  435.  By  the  Lords,  Floyd  was  adjudged,  in  addition 
to  the  punishment  of  the  pillory,  to  pay  a  fine  of  £pOoo,  to  be  degraded  from  the 
estate  of  a  gentleman  and  held  infamous,  to  be  whipped  at  the  cart's  tail  from  the 
Fleet  to  Westminster  Hall,  and  to  be  imprisoned  for  life  in  Newgate.  On  the 
following  day,  the  whipping  was  remitted  on  a  motion  of  Prince  Charles. — Lords' 
Joum.  148. 
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proceedinc^s  had  been  taken  by  the  Court  party  against  Sir  Edward 
Coke  and  Sir  Ed«vin  Sandys,  two  of  the  most  popular  Parliamentary 
orators,  which,  thouj^h  not  ostensibly  g^roundcd  on  their  conduct  in 
the  House,  were  believed  to  be  due  to  that  cause.  A  prosecution  had 
been  commenced  against  Coke  on  a  charge  of  misdemeanour  con- 
nected with  the  discharge  of  his  late  Judicial  functions,  and  Sandys 
had  been  arrested,  together  with  SeUlen,  his  legal  adviser,  examined 
before  the  Council,  on  some  secret  charge,  and  kept  in  confinement  for 
a  month.  The  Commons  took  up  the  cause  of  their  members  with 
great  warmth.  The  accusers  of  Coke  were  ordered  to  be  taken  into 
custody  by  the  .Serjcant-at-amis,  and  a  Committee  was  appointed  to 
examine  witnesses  with  the  view  of  establishinii  the  fact  of  a  con>niracv 
aj^ainst  him,  originating  in  hostility  to  his  political  conduct.  Sandys 
was  absent  throu-'h  illness,  but  ailhouvzli  Mr.  Scctetarv  Calvert 
tlccl.irod  that  his  arrest  l.ad  no  connexion  wi:h  his  speeches  in  the 
Hoi'.so.  two  Miinljers  uore  a])pcintcd  :o  visit  him  and  sthicit  a  liis- 
cl'  sure  of  the  truth.' 

While  expressing  themselves  willing  to  grant  a  moderate  subsidy, 
the  Commons  resolved  rirst  of  all  to  enter  upon  the  question  of 
grievances.  On  the  proposition  of  Sir  Edward  Coke,  a  petition  was 
drawn  up  against  the  growth  of  Popery.  It  asserted  that  both  the 
Pope  and  the  King  of  Spain  were  aspiring  to  universal  dominion,  the 
one  in  spirituals,  the  other  in  temporals ;  that  to  these  two  powers  the 
English  papists  looked  for  support ;  and  that  their  hopes  had  been 
recently  raised  by  the  report  of  an  intended  marriage  between  the 
Prince  of  Wales  and  the  Infanta  of  Spain  ;  the  House  therefore  prayed 
that  the  King  would  marry  his  son  to  a  Protestant  princess,  and  would 
order  an  expedition  to  be  sent  against  that  power  (meaning  Spain) 
which  first  maintained  the  war  in  the  Palatinate.  The  King  having 
furtively  obtained  a  copy  of  this  petition,  before  its  presentation,  wrote 
a  peremptory  letter  to  the  Speaker,  forbidding  the  House  to  meddle 
generally  with  mysteries  of  State,  and  in  particular  not  to  speak  of  his 
son's  match  with  the  Daughter  of  Spain,  or  touch  the  honour  of  any 
prince  his  friend  or  ally.  Sandys'  commitment,  he  told  them,  was  not 
for  anything  in  his  public  conduct :  adding,  however,  *  We  think 
ourselves  very  free  and  able  to  punish  any  man's  misdemeanours  in 
Parliament,  as  well  during  their  sitting  as  after  :  which  we  mean  not 
to  spare  hereafter,  upon  any  occasion  of  any  man's  insolent  behaviour 
there  that  shall  be  ministered  unto  us.'*     Undismayed  by  the  King's 

*  Com.  Joum.  643,  644,  662  ;  Lingard,  ix.  193. 

*  Pari,  or  Const.  Hist.  v.  492. 
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menacing'  language,  the  Commons  presented  to  him  a  strong  but  **»«  Com. 
respectful  justification  of  their  conduct,  in  which,  advertinjj  to  that  part 
of  the  King's  message  which  threatened  them  for  freedom  of  speech, 
they  claimed  the  privilege  as  their  ^incicnt  and  undoubted  right,  and 
an  inheritance  received  from  their  ancestors.'*  In  a  long,  laboured,  j^''^*"«'» 
and  sarcastic  reply,  James  dwelt  at  length  on  their  unriincss  for 
meddling  with  matters  of  government  far  above  their  reach,  com- 
mended to  them  the  maxim  *  //*•  stttor  uiira  crcpitLim^  and  concluded 
by  remarking  that,  *  although  he  could  not  allow  of  the  style  calling 
their  privilege  an  ancient  mui  undouMcii  ri^ht  of  itthi-ritancc.  but 
could  rather  have  wished  that  ihoy  had  said  that  their  privilo:.;cs  were 
derived  from  the  grace  and  permission  of  his  ancestors  for  most  of 
them  had  grown  from  ])rcccdcnis.  which  shows  rather  a  toleration  than 
inheritance),  yet  he  gave  them  his  royal  assurance  that  so  long  as  they 
contained  themselves  within  the  limits  of  their  duty,  he  would  be  as 
careful  of  their  lawful  liberties  and  priviie.^'os  as  oi'his  O'.vn  prero.;aiive. 
but  so  that  their  House  did  not  touch  on  that  nrcro.;ative.  which 
would  enforce  him,  or  any  just  king,  to  retrench  their  privileges.'  ■ 

It  was  impossible  for  the  Commons  to  leave  unanswered  this  ex- 
plicit attack  upon  the  essential  privileges  which  they  claimed  as  their 
birthright.  On  the  eve  of  the  Christmas  recess,  they  drew  up  and 
recorded  in  their  Journal  their  memorable  Protestation  of  the  iSth 
December,  1621,  in  these  words  : — 

*The  Commons  now  assembled  in  Parliament,  being  justly  occa-  Protestation 
sioned  thereunto,  concerning  sundry  liberties,  franchises,  privileges,  1621.' 
and  jurisdictions  of  Parliament,  amongst  others  not  here  mentioned, 
do  make  this  Protestation  following  : — 

*  That  the  liberties,  franchises,  privileges,  and  jurisdictions  of 
Parliament,  are  the  ancient  and  undoubted  birthright  and  inheritance 
of  the  subjects  of  England  : 

'And  that  the  arduous  and  urgent  affairs  concerning  the  King, 
State,  and  defence  of  the  realm,  and  of  the  Church  of  England,  and 
the  maintenance  and  making  of  laws,  and  redress  of  mischiefs  and 
grievances,  which  daily  happen  within  this  realm,  are  proper  subjects 
and  matter  of  counsel  and  debate  in  Parliament : 

'  And  that  in  the  handling  and  proceeding  of  those  businesses,  every 
member  of  the  House  of  Parliament  hath,  and  of  right  ought  to  have, 
freedom  of  speech  to  propound,  treat,  reason,  and  bring  to  conclusion, 
the  same : 

'And  that  the  Commons  in  Parliament  have  like  liberty  and  free- 

Parl.  or  Const.  Hist.  v.  497. 
•  Ibid.  V.  507. 
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dom  to  treat  of  these  matters,  in  such  order  as  in  their  judgment 
shall  seem  fittest : 

'  And  that  every  member  of  the  said  House  hath  like  freedom  from 
all  impeachment,  imprisonment  and  molestation  (other  than  by  the 
censure  of  the  House  itself),  for  or  concerning  any  speaking,  reasoning, 
or  declaring  any  matter  or  matters,  touching  the  Parliament,  or 
Parliament  business : 

•  And  that  if  any  of  the  said  members  be  complained  of  and  ques- 
tioned for  anything  done  or  said  in  Parliament,  the  same  is  to  be 
showed  to  the  King  by  the  advice  and  assent  of  all  the  Commons 
assembled  in  Parliament,  before  the  King  gave  credence  to  any 
private  information.'  * 

Sending  for  the  Journals  of  the  Commons,  James,  in  the  presence 
of  his  Council,  tore  out  the  obnoxious  Protestation  with  his  own  hand. 
He  dissolved  Parliament  ;  and  reven^^cd  himself  on  the  *  ill-tempered 
spirits  who  by  t::e:r  ciinnin;:^  ciiver5:un5  had  imposed  on  him  the 
necessiiv  of  discor.tinuir. '  it.'  bv  comniittir.-^  Sir  Edward  Coke  and 
Sir  Hubert  I'huiiDs  to  ihe  Tower,  and  Mr.  Selden.  Mr.  Pvm,  and  Mr. 
Mallory  to  other  prisons  :  while  Sir  Dudley  Dii^ges,  Sir  Thomas 
Crewe,  Sir  Nathaniel  Rich,  and  Sir  James  Perrot,  were  sent  in  a  sort 
of  honorable  banishment,  to  act  as  Royal  Commissioners  in  Ireland.' 
*  It  is  worthy  of  observation,*  remarks  Hallam,  '  that  in  this  session  a 
portion  of  the  Upper  House  had  united  in  opposing  the  Court.  Their 
opposition  must  be  reckoned  an  evident  sign  of  the  change  that  was 
at  work  in  the  spirit  of  the  nation,  and  by  which  no  rank  could  be 
wholly  unatYected.'  This  minority  in  the  Lords  included  Oxford, 
Southampton,  Essex,  Warwick,  Saye,  and  Spencer.  The  Earls  of 
Oxford  and  Southampton  were  summoned  before  the  Council,  and  the 
former,  on  pretence  of  having  spoken  words  against  the  King,  was 
committed  to  the  Tower.* 

James's  fourth  and  last  Parliament  met  on  the  19th  Februar\-, 
1623-4.  The  iibandonment  of  the  projected  marriage  between  the 
Prince  of  Wales  and  the  Infanta  of  Spain,  in  which  the  King  was 
reluctantly  induced  to  acquiesce  through  the  interested  influence  of 
the  favourite  Buckingham,  rendered  the  Commons  une.xpectedly 
complaisant.  James  on  his  part,  exhibited  a  condescension  equally 
unusual.  He  submitted  for  their  consideration  and  advice,  the 
matrimonial  negotiations  with  Spain,  and  the  desirability  of  entering 
into  a  war  for  the  recovery  of  the  Palatinate,  and  even  promised,  that 

*  Com.  Joum.  i.  668 ;  Pari,  or  Const.  Hist  v.  512,  513. 

•  Pari,  or  Const.  Hist.  v.  525. 
■  Hallam,  Const.  Hist.  i.  368. 


XI 1 1.]  James  L  to  Petition  of  Right.  443 

if  they  would  grant  the  money  for  the  war,  it  should  be  paid  into  the 
hands  of  treasurers  appointed  by  the  Commons,  and  that  he  would  not 
treat  of  peace  without  previously  taking  their  advice.  The  Commons 
voted  three  subsidies  and  three  fifteenths  (about  ^300,000) ;  and  eight 
citizens  were  appointed  treasurers,  and  ten  other  selected  persons  a 
council  of  war,  all  of  whom  were  to  be  accountable  for  their  conduct  to 
the  Commons  in  Parliament.* 

Besides  contirming  their  right  to  impeach  the  Minister*  of  the 
Crown,  by  their  proceedings  against  the  Earl  of  Middlesex,  to  which 
reference  has  been  already  made,  the  Commons,  in  this  session, 
procured  the  passing  of  several  salutary  statutes,  of  which  the  most 
important  was  a  declaratorv  *  Act  concerning  Monopolies,  and  Dis- -;)c*  ••»«»»,»?*' 

•  1       »^         1      »   '  ,       ,         ,-"/..  1  /■»         \^^  Monopolies. 

pensations  with  Penal  Laws  and  the  lorfeiturcs  thereof.'  All 
monopolies  ;  all  licences  to  do,  use,  or  exercise  anything  against  the 
tenor  or  purport  of  any  law  or  statute,  or  to  agree  or  conij)oi:nd  with 
others  for  any  penalty  or  forfeiture  limited  by  any  staiu'.e  :  all  grants 
or  promises  of  the  benefit  or  prork  of  any  forfeiture  or  penalty  di:e  on 
any  statute,  made  before  judgment  thereupon  had  ;  and  all  proclama- 
tions, inhibitions,  and  other  proceedings  any  way  tending  to  the 
furthering  or  countenancing  of  the  same  or  anv  of  them, — were 
declared  to  be  contraiy  to  the  ancient  and  fundamental  laws  of  the 
realm,  and  utterly  void.= 

On  the  29lh  May,   1624,  James  dissolved  his  last  Parliament,  in 
which,  for  the  first  time  throughout  his  reign,  hardly  any  difference 
had  arisen  between  the  Crown  and  the  Commons.     He  died  on  the 
27th  of  March,  1625.     The  Constitutional  results  of  his  reign  are  thus  CoHstHn- 
concisely  summed  up  by  Hallam  :    *The  Commons  had  now  been  ^suitsof 
engaged  for  more  than  twenty  years  in  a  struggle  to  restore  and  to  J*^\***^^^ 
fortify  their  own  and  their  fellow-subjects'  liberties.   They  had  obtained 
in  this  period  but  one  legislative  measure  of  importance,  the  late 
declaratory  act  against  monopolies.   But  they  had  rescued  from  disuse 
their  ancient  right  of  impeachment.     They  had  placed  on  record  a 
protestation  of  their  claim  to  debate  all  matters  of  public  concern. 
They  had  remonstrated  against  the  usurped  prerogatives  of  binding 
the  subject  by  proclamation,  and  of  levying  customs  at  the  out-ports. 

*  Pari,  or  Const.  Hist.  vi.  333. 

*  21  Jac.  I.  c.  3.     It  is  under  an  exception  contained  in  this  Act  that  the  Crown  patents  far 
has  since  exercised  the  right  of  grantiiiij  letters-patent  for  new  inventions,  which  inventions, 
would  otherwise  have  been  included  in  the  general  declaration  against  monopolies. 

It  is  provided  that  the  Act  '  shall  not  extend  to  letters- patent  and  grants  of 
privilege  for  the  term  of  fourteen  years  and  under,  thereafter  10  be  made,  of  the 
sole  working  or  making  of  any  manner  of  ncxv  manuftutHris  li'ithtn  this  realm 
to  the  true  and  first  inventor  or  inventors  of  such  maiiufactures,  which  others,  at 
the  time  of  making  such  letters-patent  and  grants,  shall  not  use.' 
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They  had  secured  beyond  controversy  their  exclusive  privilege  of 
determining  contested  elections  of  their  members.  Of  these  advan- 
tages,  some  were  evidently  incomplete,  and  it  would  require  the  most 
vigorous  exertions  of  future  Parliaments  to  realize  them.*  ^ 


CHARLES     At  the  age  of  25,  Charles  L  succeeded  to  the  throne  on  the  death 
i6>5-'i649.    of  his  father,  March  27,  1625. 
HUpoiiiicai       Nurtured  from  his  infancv  in  the  doctrine  of  the  Divine  right  and 

character.  ,  ^..  '  ,i.i-i 

absolute  power  of  kings,  which  James  I.  had  so  industriously  pro- 
nniigatcd,  and  which  the  Church,  the  Court,  and  the  Judicial  Bench 
had  openly  espoused  as  the  true  principles  of  religion  and  policy, 
Charles  'came  a  party  man  to  the  throne,  and  continued  an  invasion 
on  the  people's  ri^jhts  while  he  imagined  himself  only  concerned  in 
the  defence  of  his  own.'-  Distrust  of  his  own  juci.;mcnt  and  too 
:.;r>.'nt  a  (Icicrencc  lur  ihc  opinions  of  otiiers.  whose  ill  advice  he 
fc;:!owecl.  arc  t'nc  .i:rc.i:est  faults  admitted  by  his  zealous  partisan  Lord 
Clarendon.  Unhappy  in  the  choice  of  his  councillors — in  Bucking- 
ham, .Strafford,  and  Laud,  more  especially— he  certainly  was,  but  it 
was  his  own  insincerity  and  innate  propensity  to  intrigue  which  con- 
tributed more  than  anything  else  to  embitter  the  stniggle  between 
him  and  his  people,  and  which  in  the  end  eiTectually  closed  the  door 
against  reconciliation.  *  Faithlessness,'  observes  Macaulay,  *was  the 
chief  cause  of  his  disasters,  and  is  the  chief  stain  on  his  memor>*. 
He  was,  in  truth,  impelled  by  an  incurable  propensity  to  dark  and 
crooked  ways.  It  may  seem  strange  that  his  conscience,  which,  on 
occasions  of  little  moment,  was  sufficiently  sensitive,  should  never 
have  reproached  him  with  this  great  vice.  But  there  is  reason  to 
believe  that  he  was  perfidious,  not  only  from  constitution  and  from 
habit,  but  also  on  principle.  He  seems  to  have  learned  from  the 
theologians  whom  he  most  esteemed,  that  between  him  and  his 
subjects  there  could  be  nothing  of  the  nature  of  mutual  contract ;  that 
he  could  not,  even  if  he  would,  divest  himself  of  his  despotic  authority  ; 
and  that  in  every  promise  which  he  made,  there  was  an  implied  reser- 
vation that  such  promise  might  be  broken  in  case  of  necessity,  and 
that  of  the  necessity  he  was  the  sole  judge.'* 
First  Par^  jhc  first  fifteen  months  of  Charles's  reign  saw  two  Parliaments 
ch.nriex  I.  Successively  summoned  and  abruptly  dissolved.  Guided  by  the  per- 
le— Auff"%  nicious  councils  of  Buckingham,  his  heart  was  set  upon  a  war  with 

*  Hallam,  Const.  Hist.  i.  373. 
■  Boliiigbroke,  i.  516. 

•  Macaulay,  Hist.  Eng.  i.  [84]. 
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Sp.iin,  a  war  which,  though  approved  by  the  lasv  Parliament  of  his 
father,  had  not  yet  been  declared,  and  might  easily  have  been  avoided. 
Before  commencing  hostilities,  funds  were  absohitely  necessary,  and 
Charles  expected  from  the  Commons  a  large  and  unconditional  grant, 
liut  the  members  of  the  Lower  House  wore  much  more  impressed  with 
the  necessity  of  securing  the  redress  of  gricv.mces  and  placing  the 
enjoyment  of  Civil  liberty  upon  a  secure  basis,  tlian  eager  for  the 
prosecution  of  the  war.  They  accordingly  doled  out  supplies  very 
sparingly,  granting,  in  the  first  Parliament  but  two  subsidies  (about 
;{^ 1 40,000),  together  wiih  O'ic  customs  duties  of  tonnage  and  pounilagc 
for  one  vear  onlv,  instead  of  for  the  Kin-^'s  life  as  had  for  two  centuries 
been  the  practice.*  They  had  no  intention  of  refusing  a  further  supply, 
but  were  resolved  to  avail  themselves  of  their  Constitutional  right  to 
make  it  dependent  uptm  redress  of  grievances.  Professing  themselves 
'  ready  in  a  convenient  time,  and  in  a  parliamentary  way,  to  afford  all 
neccssarv  s;ip:)Iv  to  his  Maj'j>:v  iinon  his  :)ri.>'jnt  and  all  other  his 
just  occasions,'  th-jv  were  euiiallv  determined  *  iVceiv  and  duiiuillv  to 
do  their  utmoit  er-dcavoiirs  to  c'.i>covcr  and  rcf>rr.i  the  abuses  and 
grievances  of  the  realm  and  state.'  Indignant  that  they  should  thus 
dare  to  prescribe  to  him,  the  King  hastily  dissolved  his   first   Parlia-  it*  d:$solu- 

,  ,  ,  •  *  i-k   '  !•       1       A     1      ^  tion.  Aug. 

ment,   and  endeavoured   to   raise   money   upon    Privy   Seals ;  -    but  ,2, 1625. 
within  six  months  he  again  found  it  necessary  to  seek   Parliamentary 
aid. 

One  of  the  chief  causes  of  the  late  dissolution  had  been  the  desire  ^P,^^'''j[i*'f^ 
of  Charles  to  screen  his  favourite  Buckingham  from  anticipated  im-  ham. 
peachment  by  the  Commons.     One  of  the  most  learned  and  moderate 
members,  Sir  Robert  Cotton,  in  a  significant  though  apparently  humble  Speech  of 
speech,  had  reminded  the  House  of  the  control  formerly  exercised  ion. 
over  the  King's  Ministers,  and  alluded  to  *the  young  and   simple 
counsel '  by  which  the  King  was  led.     *  We  do  not  desire,'  he  said, 
*as  5  Henry  IV.,  or  29  Henry  VI.,  the  removing  from  about  the  King 
any  evil  councillors.      We  do   not  request  a  choice  by    name,  as 
14  Edward  II.,  3,  5,  11   Richard  II.,  8  Henry  IV.,  or  31   Henry  VI.  ; 
nor  to  swear  them  in  Parliament,  as  35  Edward  I.,  9  Edward  II.,  or 
5    Richard   II.;    or   to   line  them   out   their  directions   of  rule,  as 
43  Henry  III.,  and  8  Henry  VI. ;  or  desire  that  which   Henry  III. 
did  promise  in  his  42nd  year,  "se  acta  omnia  perassensum  magnatum 
de  concilio  suo  electorum,  et  sine  eorem  assensu  nihil."    We  onlv  in 
loyal  duty  offer  up  our  humble  desires,  that  since  his  majesty  hath, 

*  The  Lords  refused  their  consent  to  this  limited  gram,  and  Charles  caused  the 
tonnage  .and  poundage  to  be  levied  without  any  Parliamentary  authority. 

*  On  the  reception  which  '  Privy  .Seals  '  met  with  in  some  counties,  see  Hamilton, 
Quarter  Sessions,  Elizabeth  to  Anne. 
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with  advised  judgment,  elected  so  wise,  religious,  and  worthy  servants 

to  attend  him  in  that  high  employment,  he  will  be  pleased  to  advise 

with  them  together  a  way  of  remedy  for  these  disasters  in  state,  brought 

on  by  long  security  and  happy  peace ;  and  not  be  led  with  young  and 

simple  counsel.'  ^ 

Stcond  Par.      Carc  had  been  taken  to  prevent  several  of  the  most  popular  orators 

FebTe!  *       of  the  last  Parliament  from  sitiin:<  in  the  new  assembly  by  appointing 

\™'*.7       them  sheriiTs  •  for  the  year  :  but  this  manoeuvre  failed  in  its  effects. 

June  i5t  ' 

»6a6.  Irritated  more  than  ever  against  the  favourite,  the  new  Parliament 

Impeach,      determined  to  proceed  to  his   Impeachment.     Whilst  the  Commons 

mem  of  .      '  .    .     ,         .  .  ■        ■..  i  i 

nucking-       were  prcpannij  materials  for  the  charge,  the  King  sent  them  word  : 

ham.  t  j  j^yj.^  j^j  y^^j  know  that  I  will  not  allow  any  of  my  servants  to  be 

questioned  anionj;st  you,  much  less  such  as  are  of  eminent  place  and 

near  unto  me.'     Huckinjrham,  he  assured  them,  had  done  nothinij 

without  his  own  special  direction  anil  appoinimcnt  and  as  his  servant. 

Tie  Kin^i    •  I  wish,'  lie  adilcJ  jn  conclusion.  *you  would  hasten  my  supply,  or  else 

' '   '  ■*  '        it  will  be  worse  for  your-clvcs  ;  for  if  any  iil  happen.  I  think  I   shall 

be  the  last  that  shall  feel  it.'  •' 

Notwithstanding  this  hau^dity  message  the  Commons  resolved  that 
three  subsidies  and  three-fifteenths  should  be  granted  to  the  King: 
but  with  a  proviso  that  the  bill  of  supply  should  only  be  brought  in 
after  they  had  presented  their  grievances  and  received  the  King's 
Reply  of  the  answer.  Addressing  the  King,  they  declared  *  that  it  had  been  the 
ancient,  constant  and  undoubted  right  and  usage  of  Parliament  to 
question  and  complain  of  all  persons,  of  what  degree  soever,  found 
grievous  to  the  Commonwealth,  in  abusing  the  power  and  trust  com- 
mitted to  them  by  their  sovereign.*  And  as  to  the  supply,  that  *  though 
it  had  been  the  long  custom  of  Parliaments  to  handle  the  matter  of 
supply  with  the  last  of  their  businesses  ;  yet,  at  that  time,  out  of  ex- 
traordinary respect  to  his  person  and  care  of  his  affairs,  they  had 
taken  the  same  into  more  speedy  consideration,'  and  had  agreed  to  a 
resolution  for  a  present  supply.^  They  subsequently  agreed  to  add 
a  fourth  subsidy,  and  prepared  a  Bill  to  grant  the  King  tonnage  and 
poundage  forUfe,  but  directed  that  concurrently  with  it  a  remonstrance 
should  be  drawn  up  against  his  taking  those  duties  without  the  pre- 
vious grant  of  Parliament.* 

*  Pari,  or  Const.  Hist.  vi.  372. 

«  Among  them  were  Sir  Edward  Coke,  Sir  Robert  Ph clips.  Sir  Thomas 
Wentwonh  (who  had  not  yet  gone  over  to  the  Court  partv),  and  Sir  Francis 
Seymour. 

=»  Pari,  or  Const.  Hist.  vi.  430,  431. 

*  Ibid.  vi.  464-468. 

*  Ibid.  vii.  36. 
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Buckingham  was  now  formally  impeached^    Tivo  of  the  managers  Membcn 
on  the  part  of  the  Commons,  Sir  John  Eliot  and  Sir  Dudley  Digges,  mons  im- 
were  committed  to  the  Tower  by  the  King  for  alleged  insolence  ofP"*®"***** 
speech.    The  Commons  incensed,  declared  that  they  would  do  no 
more  business,  until  their  members  were  set  at  liberty.  .  Sir  Dudley 
Carleton,    \'icc-Chambcrlain    of    the     Household,    endeavoured    to 
frighten  the  House  into  submission  by  insinuating  that  the   King 
might  very  likely  be  tempted  to  govern  without  a  Parliament  like  the 
Princes  on   the  continent.     Hut  the    Commons    compelled    him   to 
apologise,  and  a  large  number  of  peers  having  assured  the  King  that 
Sir  Dudley  Diggcs  had  not  spoken  the  words  imputed  to  him,  the 
two  prisoners  were  shortly  afterwards  released. 

Not   contented  with    attacking   the  priviloj;cs  of  the   Commons,  .\ti.-\ck  on 
Charles  was  imprudent  enough  to  wantonly  provoke  a  quarrel  with  [e^eR "f* 
the   House   of  Lords.     For  permitting  his  son,   without  the    King's  *^'*  *-**"**• 
licence,  to  marry  a  dau.u'hter  of  the  Duke  of  Lennox,  a  Luly  of  Royal 
blood,  the  Earl  of  Arundel   an  cnemv  of  liuckin-'ham   was  committed  Karl  of 
to  the  Tower  during  the  session  of  Parliament.     The  Lords  resenting 
this  attack  upon  their  privile;^es,  resolved,  *  that  no  lord  of  Parliament, 
the   Parliament   sitting,    or   within  the  usual    times  of  privilege   of 
Parliament,  is  to   be  imprisoned   or  restrained  without  sentence  or 
order  of  the  House,  unless  it  be  for  treason  or  felony,  or  for  refusing 
to   give  surety  for  the   peace.'     After  a  contest  of  three  months 
between  the   King  and  the   Lords,  Arundel  was  at  length  set  at 
libertv. 

Another  enemy  whom  Buckingham  specially  feared  was  the  Earl  of  Earl  of 
Bristol  (John  Digby),  who  having  been  ambassador  to  Spain  at  the  *^"*'*** 
time  of  Prince   Charles's  visit,  had  it  in  his  power  to  make  most 
damaging  disclosures  concerning  the  Duke's  conduct  there.    Charlet. 
refused  him  a  writ  of  summons  to  Parliament     Bristol  complained 
to  the  Peers  of  this  violation  of  their  common  privilege ;  and  the  Peers 
insisting,  the  King  sent  the  writ,  but  with  a  letter  forbidding  the  Earl 
to  avail  himself  of  it  on  pain  of  the  Royal  displeasure.    This  letter 
he  laid  before  the  House  of  Lords,  and  the  next  day  the  Attorney- 
General,  by  the  King's  order,  charged  him  with  high  treason  at  the 
bar  of  the  House.      Bristol  retaliated  by  impeaching  the  Duke  of 
Buckingham,  who  thus  became  the  object  of  two  concurrent  prosecu- 
tions, respectively  instituted  by  the  House  of  Commons  and  by  a 
former  colleague  in  the  late  King's  service. 

To  protect  his  favourite,  and  at  the  same  time  to  thwart  the  pre-  .^^^y  <*«»<>■ 

.-^..  .,,.»•  1  T^i^i  lution,  June 

tension  of  Parliament,  mvolvcd  m  this  attack  upon  Buckmgham,  to  13,  i6a€. 

*  Supra,  p.  433,  n,  i. 
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control  the  appointment  of  the  Ministers  of  the  Crown,  Charles  deter- 
mined to  dissolve  Parliament.  The  Peers  petitioned  against  this 
design,  but  the  Kinjj  anj^rily  replied,  *  No,  not  a  minute/  and  the  dis- 
solution was  immediately  declared.* 

By  this  hasty  and  ill  advised  dissolution  before  the  liberal  subsidies 
conditionally  promised  had  been  jjrantod,  the  Kinj;  found  himself 
without  funds  to  carry  on  the  war  with  Sfyain.  He  a;^'ain  had  recourse 
to  the  old  illej;al  methods  of  raisinjj  money.  Tonna;;e  and  poundai^c 
were  arbitrarily  e.\acted  ;  commissions  were  issued  to  compound  with 
recusants  for  dispcnsini;  with  the  penal  laws  ;  l*rivy  seals  and  P»enc- 
volcnccs  were  demanded  from  the  rich  ;  and  the  seaport  towns  were 
ordered  to  furnish  vessels  armed  and  equipped,  the  first  attempt  at 
ship-money.  Uut  that  which  excited  the  jjreatcst  indi:^naiion  was 
the  levyinj;  and  exactin;.;  of  a  ijcncral  loan  from  every  subject,  accord- 
insr  to  the  rate  at  wliich  he  had  been  assessed  to  the  last  subsidv. 
The  common  pcoi»!e  wh  >  rcUi-^cd  10  (:on:rji)iite  were  punished  by  im- 
pressment ini'j  ii:e  n.ivv  :  m.inv  of  tiie  'ontrv  were  commitie.i  to 
prison  ;  se\e:al  re^'inKr.i-;  of  soluiers  were  sent  :nto  liinerv^nt  counties 
and  cjiianercd  upon  the  inhabitants  ;  and  in  some  places  Martial  Law 
was  eniorccci.  Chief  Justice  Crewe,  who  refused  to  admit  the  legality 
of  the  loan,  was  punished  by  dismissal  from  his  ofrice. 

Of  the  many  persons  imprisoned  throughout  England  for  refusing 
the  loan,  five  only,  Sir  Thomas  Darnel,  Sir  John  Corbet,  Sir  Waller 
Earl,  Sir  John  Heveningham  and  Sir  Edmund  Hampden  (cousin  of 
John  Hampden,  afterwards  so  celebrated)  sued  out  their  writs  of 
habcixs  corpus  in  the  King's  Bench,  to  which  the  Warden  of  the  Fleet 
returned  that  they  were  detained  under  a  warrant  from  the  Privy  Council 
by  special  command  of  the  Kin^.  This  gave  rise  to  a  most  important 
discussion  as  to  the  sufficiency  of  such  a  return  as  a  legal  cause  of 
detention,  there  being  no  charge  made  against  the  prisoners.  Nov, 
Selden,  and  other  eminent  counsel  for  the  prisoners,  argued  with  much 
ability  and  learning  in  favour  of  the  chartered  immunity  of  English 
subjects  from  arbitrary  detention,  against  the  Attorney-General,  Sir 
Robert  Heath,  who  upheld  the  absolute  prerogative  of  the  Crown. 
The  Judges  displayed  great  moderation  and  apparent  impartiality 
while  the  question  was  being  argued,  but  in  the  end  Sir  Nicholas 
Hyde,  Chief  Justice,  gave  the  decision  of  the  Court  in  favour  of  the 
Crown,  and  the  prisoners  were  remanded  to  custody — a  custody  which, 
by  this  judgment,  might  be  indefinitely  prolonged,  without  any  specific 
charge  being  brought  against  the  prisoners,  or  any  trial  with  its  con- 


*  Pari,  or  Const.  Hist,  vii.  290. 
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sequent  condemnation  or  acquittal.'  The  temporary  triumph  of  the 
King  was  dearly  bought  at  the  price  of  the  dismay  and  indignation 
which  it  spread  among  the  people,  who  saw  their  fundamental  right  of 
personal  liberty  practically  annihilated  by  this  decision. 

Undeterred  bv  the  difficulties  which  he  had  encountered  in  pro-  Warwiih 
viding  for  the  war  with  Spain,  Charles  rashly  entered,  at  the  instigation    """' 
of  Buckingham,  upon  a  fresh  war  with  France.     After  the  disastrous 
and  humiliating  failure  of  the  expedition  of  the  favourite  to  the  Isle  of 
Rh«5  (12  July — 12  Oct.  1626),  the  absolute  necessity  of  a  lari;e  supply  TMrd Par. 
for  carrying  on  the  war  forced  the  King  to  summon  a  third  Parlia-  .sVj«>«  /. 
ment.      Previously   to   its   asscmblin*',  it  was  deemed  advisable  to  ^\^^\  ^7, 
release  the  persons  imprisoned  for  refusing  the  loan.     .Seventy-eight  =6, 1628. 
wore  thus  set  at  liberty  ;  of  whom  twcniy-seven  (Sir  Thomas  Went- 
worth,  afterwards  Earl  of  SlratTord,  being  of  the  number)  were  imme- 
diately returned  to  the  new  Parliament.     Charles  opened  the  session  ^he  Kind's 
with  a  proud  and  thre.uening  speech.     *  There  is  none  here/  he  said.  *^"'"' 
*  but  knows  that  common  danger  is  the  cause  of  this  Parliament,  and 
that  supply,  at  this  time,  is  the  chief  end  of  it.  .  .  .  Every  man  must 
now  do  according  to  his  conscience  ;  wherefore,  if  you  (which  God 
forbid)  should  not  do  your  duties  in  contributing  what  the  State  at 
this  lime  needs,  I  must,  in  discharge  of  my  conscience,  use  those 
other  means,  which  God  hath  put  into  my  hands,  to  save  that  which 
the   follies   of  some  particular  men  may  otherwise  hazard   to   lose. 
Take  not  this  as  a  threatening  (for  I  scorn  to  threaten  anv  but  mv 

*J         ^  mm 

equals',  but  an  admonition  from  him  that,  both  out  of  nature  and 
duty,  hath  most  care  of  your  preser\'ation  and  properities.*  The  Lord- 
Keeper  added  :  *This  mode  (of  supply),  as  his  Majesty  hath  told  you, 
he  hath  chosen,  not  as  the  only  way,  but  as  the  fittest ;  not  as  desti- 
tute of  others,  but  as  most  agreeable  to  the  goodness  of  his  own  most 
gracious  disposition,  and  to  the  desire  and  weal  of  his  people.     If  this 
be  deferred,  necessity  and  the  sword  of  the  enemy  will  make  way  to 
the  others.     Remember  his  Majesty's  admonition  ;  I  say  remember 
ft.'-    The  Commons  were  not  at  all  disturbed  by  this  menacing  lan- 
guage.    *  We  have  come  together,'  said  Wentwonh,  who  was  so  soon 
to  desert  the  Popular  cause,  *  firmly  determined  on  vindicating  our 
ancient  vital  liberties,  by  reinforcing  our  ancient  laws  made  by  our 
ancestors  ;  by  setting  forth  such  a  character  of  them  as  no  licentious 
spirit  shall  dare  to  enter  upon  them.'    They  at  once  resolved  them- 
selves into  a  Committee  of  Grievances  to  consider  *  the  libertv  of  the  Commitice 

'  of  srit 

*  Darnel's  case,  3  St.  Tr.  1.     ^Cf.  Dtjnm.in's  Broom's  Const.  Lnw,  Xoic.  p.  204, 

*  Pari,  or  Const.  Hist.  vii.  339. 
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subject  in  person  and  estate.'    The  principal  matters  discussed  were  : 
(1)  illegal  exactions  under  the  name  of  loans  ;  (2)  the  arbitrary  com- 
mitmcnt  of  those  who  refused  compliance,  and  especially  the  recent 
decision  of  the  King's  Bench  remanding  Sir  Thomas  Darnel  ana 
others  upon  a  habeas  corpus;  (3)  the  billeting  of  soldiers  on  private 
persons  ;  and  (4)  the  infliction  of  punishment  by  Martial  Law     Alter 
Common*-     passing  rcsolutions  *  That  no  freeman  ought  to  be  imprisoned  or  rc- 
re^iution..    j;^^^.^^^  ^^^  command  of  the  King,  or  the  Privy  Council,  or  ^jny  other, 
except  for  lawful  cause  expressed  in  a  lawful  warrant ;  and  that  the 
ancient  and  undoubted  right  of  cvcr>-  freeman  is,  that  he  hath  a  lull 
and  absolute   property  in  his  goods  and  estate ;    and  that  no  tax, 
talliage,  loan,  benevolence,  or  other  like  charge,  ought  to  be  com- 
manded or  levied  by  the  King  or  his  ministers,  without  common 
assent  of  Parliament,'  the  Commons  applied  to  the  Lords  for  a  con- 
ference, in  order  to  airrcc  on  a  petition  to  the  Kin-  for  a  declaratory 
nfcrence     connnnation  of  ihe?c  hborties.     For  two  months  the  attention  ot  botn 
Houses,  cither  in  conference  or  in  separate  debate,  was  almost   ex- 
clusivelv  devoied  lo  this  momentous  subject,  which   was  exhaustively 
ar-ued  'bv  Scldcn,  Coke,   Littleton,  DiLTi^'es.  Nov,  anJ  other  eminent 
lawyers  on  the  part  of  the  Commons,  and  by  the  Attorney-General 
Heath,  Serjeant  Ashley,  and  others,  as  counsel  for  the  Crown.     In 
the  meantime  the  Commons,  anxious  not  to  give  the  King  any  just 
cause  of  offence,  unanimously  voted  the  unusually  large  amount  of 
five  subsidies  {il-p.ooo),  but  deferred  the  passing  of  a  regular  Money 
Bill  until  their  grievances  should  be  redressed.     The  King  tried  hard 
to  satisfy  :he  Commons  by  offering  his  royal  word  not  to  arrest  any 
one  without  just  cause,  or  a  simple  confirmation  of  the  Great  Charter 
and  the  other  ancient  statutes  in  favour  of  liberty.     But  Sir  Edward 
Speech  of      Coke  wamed  the  House  to  proceed  by  Bill.     *  Was  it  ever  known,*  he 
Sij^Kd^ard   ^^.^^  ^  ^^^^  general  words  were  a  sufficient  satisfaction  for  general 
grievances  ?    The  King's  answer  is  very  gracious ;  but  what  is  the 
law  of  the  realm  ?  that  is  the  question.     I  put  no  diffidence  in  his 
Majesty  ;  but  the  King  must  speak  by  record,  and  in  particulars,  and 
not  in  general.     Let  us  put  up  a  Petition  of  Right ;  not  that  I  distrust 
the  King,  but  that  I  cannot  take  his  trust,  save  in  a  parliamentary 
way.'  * 
Petiiion  of        The  Petition  of  Right  was  then  drawn  up  by  the  Commons.     The 
Jp'b'yfhe'''"  Lords  vainly  proposed  as  an  amendment:  'We  humbly  present  this 
Oimmoni.     petition  to  your  Majesty,  not  only  with  a  care  of  preserving  our  own 
pro^scTby  liberties,  but  with  due  regard  to  leave  entire  that  soz'creign  poivcr 

the  Lords, 

*  Pari,  or  Const.  Hist.  viii.  X04. 
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wherewith  your  Majesty  is  trusted  for  the  protection,  safety,  and 
happiness  of  your  people.'    This  insidious  savings  clause  was  fi™ily  ^iJ^Ied  and'*' 
rejected  by  the  Commons.     *  Let  us  look  into  the  records/  said  Mr.  rejected  by 
Alford,  a  member,  *  and  see  what  they  are :   what  is  **  sovereign  InwMt*"" 
power  ? "     Uodin  saith  that  it  is  free  from  any  conditions.     Dy  this 
we  shall  acknowledge  a  regal  as  well  as  a  legal  power.     Let  us  give 
that  to  the  King  the  law  gives  him  and  no  more.'    *  I  am  not  able,' 
said  Pym,  'to  speak  to  this  question,  for  I  know  not  what  it  is.     All 
our  petition  is  for  the  laws  of  England  ;  and  this  power  seems  to  be 
another  distinct  power  from  the  power  of  the  law.     I  know  how  to 
add  "  sovereign'*'  to  the  king's  peison,  but  not  to  his  power  ;  and  we 
cannot   "leave"  to  him  a  ** sovereign  power,''  for  we  never  were 
possessed  of  it.'     Sir  Edward  Coke  said  :  *  This  is  mtv^num  in  pan*o. 
This  is  propounded  to  be  a  conclusion  of  our  pctiiion.    It  is  a  matter  of 
great  weight ;  and,  to  speak  plainly,  it  will  overthrow  all  our  petition  ; 
it  trenches  to  all  parts  of  ii  ;  it  riics  at  loans,  at  the  oath,  at  imprison- 
ment, and  at  billeiin.';;  of  soldiers  :  this  turns  all  about  a^ain.     Look 
into  all  petitions  of  former  times  ;  they  never  petitioned  wherein  there 
was  a  saving  of  the  kin **s  sovereignty.     I   know  thit  prerogative  is 
part  of  the  law,  but  **  sovereign  power  '  is  no  parliamentar\'  word. 
In  my  opinion  it  weakens  Magna  Charta,  and  all  the  statutes  ;  for 
they  are  absolute,  without  any  saving  of  "sovereign  power;"  and 
should  we  now  add  to  it,  we  shall  weaken  the  foundcations  of  law,  and 
then  the  building  must  needs  fall.     Take  we  heed  what  we  yield  unto  : 
Magna  Charta  is  such  a  fellow,  that  he  will  have  no  "  sovereign."     I 
wonder  this  "  sovereign  "  was  not  in   Magna  Charta,  or  in  the  con- 
firmations of  it.     If  we  grant  this,  by  implication  we  give  a  "  sovereign 
power"  above  all  laws.     Power,  in  law,  is  taken  for  a  power  with 
force  ;  the  sheriff  shall  take  the  power  of  the  county ;  what  it  means 
here,  God  only  knows.     It  is  repugnant  to  our  petition  ;  that  is,  a 
Petition  of  Rights  grounded  on  Acts  of  Parliament.'     In  a  further 
conference  with  the  Lords,  Sir  Henry  Martyn  dwelt  with  much  force 
upon  the  moderation  displayed  by  the  Commons  as  a  reason  for 
supporting  the   petition  in  its  integrity.      *The  moderate  and  tem- 
perate carriage  of  the  House  of  Commons  in  this  Parliament,'  he  said, 
*  be  it  spoken  without  vanity,  and  yet  in  much  modesty,  may  seem 
to  deser\*e  your  lordships'  assistance  in  this  petition  ex  congruo  et 
condigno  ;  especially  if  you  would  be  pleased  to  consider  the  discon- 
tents,  pressures,  and  grievances,  under  which  themselves,  in  great 
number,  and   the  parts   for  which  they  serve,    lamentably  groaned, 
when  they  first  arrived  here  ;  and  which  was  daily  represented  unto 
them  by  frequent  packets  and  advertisements  out   of  their  several 
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counties :  all  which,  notwithstanding,  have  not  been  able  to  prevail 
upon  our  moderation,  or  to  cause  our  passion  to  overrule  our  discre- 
tions ;  and  the  same  yet  continueth  in  our  hearts,  in  our  hands,  and 
in  our  tongues  :  as  appearcth  in  the  mould  of  this  petition,  wherein 
we  pray  no  more  but  that  we  may  be  belter  treated  hereafter.     .  ly 
Lords,  we  arc  not  ignorant  in  what  language  our  predecessors  were 
wont  to  express  themselves  upon  much  lighter  provocation  ;  and  m 
what  style  they  framed  their  petitions :  no  less  amends  could  scr\e 
their  turn  than  severe  commissions  to  inquire  upon  the  violators  ot 
their  liberties  ;   banishment  of  some,  execution  of  other  offenders ; 
more  liberties,  new  oaths  of  magistrates,  judges,  and  officers,  with 
many  other  provisions  written  in  blood.     Vet  from  us  there  hath  been 
heard  no  angr>'  word  in  this  petition.     No  mans  person   is  named. 
We  say  no  more  than  what  a  worm  trodden  on  would  say  (if  he  could 
speak ',  "  I  pray  tread  on  mc  no  more." ' 
rn't^t^fne       --^"^    \^^'A^\i    the    Lorils    passed    the   petition    without    any   material 
Juc4c».         alteration,  and  it  awaited  only  the  Royal  assent  to  acquire  the  force  of 
law.     In  the  meantime  Charles  sent  for  the  two  Chief  Justices,  Hyde 
and  Richardson,  and  submitted  to  them  certain  questions   to  be  an- 
swered by  themselves  and  the  other  Judges.    One  was  *  Whether,  if  the 
King  grant  the  Commons'  petition,  he  doth  not  thereby  exclude  himseli 
from  committing  or  restraining  a  subject,  for  any  time  or  cause  whatso- 
ever, without  showing  a  cause?'     To  this  the  Judges  replied,  *  Every 
law  after  it  is  made,  hath  its  exposition,  and  so  this  petition  and  answer 
must  have  an  exposition,  as  the  case  in  the  nature  thereof  shall  require 
to  stand  with  justice  ;  which  is  to  be  left  to  the  courts  of  justice  to 
determine,  which  cannot  be  particularly  discovered  until  such  case 
shall  happen.     And  although  the  petition  be  granted,  there  is  no  fear 
of  conclusion  as  is  intimated  in  the  question.'  *    This  indirect  promise 
of  compliance  on  the  part  of  the  Judges  was  apparently  unsatisfactory 
to  the  King,  who  had  no  intention  of  really  parting  with  the  preroga- 
The  King's    tive  of  arbitrary  commitment.     On  the  2nd  of  June,  1628,  he  attended 
rst  answer,  j^^  ^j^^  House  of  Lords  to  give  his  answer  to  the  Bill,  before  the  Peers 
and  Commons  in  Parliament.     To  the  surprise  of  all  men,  instead  of 
the  usual  concise  and  clear  form  of  words  by  which  a  Bill  receives  the 
Royal  assent,  Charles  returned  a  long  and  equivocal  answer  that  *  the 
King  willeth  that  right  be  done  according  to  the  laws  and  customs  of 
the  realm,  and  that  the  statutes  be  put  in  due  execution,  that  his  sub- 
jects may  have  no  cause  to  complain  of  anv  wrong  or  oppression 
contrary  to  their  just  rights  and  liberties  ;  to  the  preser\'ation  whereof 

*  Hargrave  MSS.  xxxii.  97,  cited  by  Hallam  [Const.  Hist.  i.  391]. 
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he  holds  himself  in  conscience  as  well  obliged,  as  of  his  prerogative.' 
Highly  incensed  at  this  evasive  reply,  which  was  tantamount  to  a 
refusal  to  pass  the  Bill,  the  Commons  gave  vent  to  their  ill-humour  by 
impeaching  Dr.  Mainwaring,*   and  were  proceeding  to  censure  the 
favourite  Buckin<;ham,  when  on  the  joint  application  of  the  Lords  and 
Commons,  the  King  at  IcnL'th  signihcd  the  Roval  assent  in  the  cus-  '''•'*  ^?val 
tomar>' form — *  Suit  droit  fait  come  est  desire' — which  gave  to  this  {.u  lencthi 
second  great  fundamental  compact  between  the  Crown  and  the  Nation  fj^m?  "*  "* 
the  sanction  of  an  Act  of  Parliament. 


PETITION    OF    KICIIT. 

3  C:ir.   I.  c.  i.      7  June,  iojS.^ 

The  Peticion  cxhil)ite<l  10  his  Maje*tie  !)y  the  Lor'ls  Spiritual!  rind  Temi-<->raIl 
anil  Coinmon.-J,  in  this  present  l\"irliau!enl  a-^semhled.  cunccrnini;  divers 
Rii;his  and  Lil)erties  o:'  the  Siil.jecis  :  with  the  King's  Majesties  royail 
aunswcre  thereunto  in  full  Parliament. 

To  the  King's  most  Excellent  Majestic, 

Humbly  show  unto  our  Soveraigne  Lord  the  King,  the  Lords  Spirituall  and  llU'i:,xl txtw 
Temporall,  the  Commons  in  Parliament  assembled,  that  whereas  it  is  declared  '"""• 
and  enacted  by  a  statute  made  in  the  tyme  of  the  raigne  of  King  Edward  the 
First,  commonly  called  Statutum  de  I'ulla^io  non  CouceiUndo*  that  no  tallage 

»  Supra,  p.  433.  "•  I- 

[Mr.  Alford's  citation  of  Bodinus.  supra,  p.  451,  hears  out  Hallam's  view,  /«/.  to 
Lit,  of  Europe,  1839,  ii.  204-5,  "••  where  l)e  says,  '  1  am  nmch  inclined  to  believe 
that  the  perusal  of  Bodin  had  a  j^reat  effect  in  England.  .  .  He  furnished  a  store, 
both  of  arguments  and  of  examples,  which  were  not  lost  on  the  thoughtful  minds 
of  our  countrymen.' — C.} 

[•  The  encroachments  of  this  jure  diviuo  monarchy,  are  all  directed  simul- 
taneously to  one  pniciical  and  decisive  point,  the  abolition  of  the  parliamentary 
grant  of  subsidies.'  Gnei^t.  Hist.  Engl.  Const.,  p.  546.  '  Up  to  this  point  the 
conflict  has  retained  the  character  of  former  periods  ;  administrative  abuses  and 
national  grievances  still  continue  in  the  grooves  of  the  old  struggles  between  the 
Monarchy  and  Parliament.'     Ibid.  p.  547. 

Manifold  have  been  the  theories  of  constitutional  lawyers  as  to  what  event  should 
be  regarded  as  the  tuminij  point  in  the  I'2ns[li.sh  conbiitution  ;— the  turninq-  point 
being  conceived  of  as  a  breakim;  with  the  abstract  idea  of  m0narchic.1l  infallibility 
in  favour  of  the  monarchical  principle  as  a  co-ordinate  factor  in  the  government  of 
the  realm  :  co-ordinate,  as  being  essentially  a  vital  part,  but  a  part  only,  of  the 
machinery  of  government.  This  turning  point  thus  viewed  would  seem  to  have 
been  reached  with  the  Petition  of  Right. —Ed.] 

•  Supra,  p.  217. 
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or  ayde  should  be  layd  or  levyed  by  the  King  or  his  heircs  in  this  realme, 
without  the  good  will  and  assent  of  the  archbtshopps,  bishopps,  earies,  barons, 
knights,  burgesses,  and  other  the  freemen  of  the  commonaltie  of  this  realme  ; 
and  by  authoritic  of  Parliament  holdcn  in  the  five-and-twentieth  yeare  of  the 
raigne  of  King  Edward  the  Third,*  it  is  declared  and  enacted,  that  from 
thenceforth  no  {jcrson  should  be  compelled  to  make  any  loanes  to  the  King 
against  his  will,  l>ecause  such  loanes  were  against  reason  and  the  franchise  of 
the  land  ;  and  liy  other  lawes  of  this  realme,  it  is  provideii,  that  none  should 
be  charged  by  any  charge  or  imposicion  called  a  l)enevolcncc,  or  by  such  like 
charge  ;  -  by  which  statutes  before  mencioned,  and  other  the  good  lawcs  and 
statutes  of  this  realme,  your  subjects  have  inheriic<l  this  freedome  that  they 
should  not  l)e  compelled  to  contribute  to  any  taxe,  tallage,  aydc,  or  other  like 
charge,  not  sett  by  commun  consent  in  Parliament. 

II.  Vet  nevertheless  of  late  divers  commissions  directed  to  sundry  com- 
missioners in  severall  counties,  with  instniccions,  have  issued  ;  by  meanes 
whereof  your  people  have  been  in  divers  places  assembled,  and  re<]uircd  to 
lend  certaine  sommcs  of  money  unto  your  .Majesiie,  and  many  of  them  up{X)n 
their  refusall  so  to  doe,  have  had  an  oath  administred  unto  them  not  warrant- 
able by  ihc  laues  or  staiuies  of  this  realme,  and  have  been  cunstrayneil  lo 
bectime  Ixuind  and  m.ike  nii|>earance  and  give  aitcn«lance  before  your  Prixie 
Councell.  and  in  other  places,  and  others  of  them  have  been  therefore 
imprisonc'l,  cmitinetl,  anil  sondry  oiher  waies  moIe^led  and  liisquieied;  and 
divers  oihcr  charges  have  l>ecn  laid  and  levied  upon  your  people  :n  severall 
counties  by  lord  lieutenants,  deputy  lieutenants,  commissioners  for  musters, 
justices  of  peace  and  others,  by  commaund  or  direccion  from  your  Majestic, 
or  your  Privie  Councell,  against  the  lawes  and  free  customes  of  the  realme. 

III.  And  where  [as]  alsoe  by  the  statute  called  the  'Great  Charter  of  the 
Liberties  of  England,'  it  is  declared  &nd  enacted,  that  no  Treeman  may  be  taken 
or  imprisoned  or  be  disseised  of  his  freehold  or  liberties,  or  his  free  customes, 
or  be  outlawed  or  exiled,  or  in  any  manner  destroyed,  but  by  the  lawful 
judgment  of  his  peeres,  or  by  the  law  of  the  land.' 

IV.  And  in  the  eight-and-twentieth  yeere  of  the  raigne  of  King  Edward  the 
Third,  it  was  declared  and  enacted  by  authoritic  of  Parliament  that  no  man, 
of  what  estate  or  condicion  that  he  l)e,  should  be  put  out  of  his  land  or 
tenements,  nor  taken,  nor  imprisoned,  nor  disherited,  nor  put  to  death,  without 
being  brought  to  answere  by  due  process  of  lawe."* 

V.  Neverihfclesse,  against  the  tenor  of  the  said  statutes,  and  other  the  good 
lawes  and  statutes  of  your  realme  to  that  end  provided,*  divers  of  your  subjects 
have  of  late  been  imprisoned  without  any  cause  shewed  ;  and  when  for  their 
deliverance  they  were  brought  before  your  justices  by  your  Majestie's  wrilts  of 
habeas  corpus^  there  to  undergoe  and  receive  as  the  court  should  order,  and 
their  keepers  commaunded  to  certi6e  the  causes  of  their  detayner,  no  cause  was 
certified,  but  that  they  were  detcined  by  your  Majestie's  speciall  commaund, 
signified  by  the  lords  of  your  Privie  Councell,  and  yet  were  returned  backe  to 
severall  prisons,  without  being  charged  with  anything  to  which  they  might 
make  aunswere  according  lo  the  la  we. 

VI.  And  whereas  of  late  great  companies  of  souldiers  and  marriners  have 

*  See  Rot.  Pari.  ii.  238,  No.  ix. 
■  1  Ric.  III.  c  a. 

'  9  Hen.  III.  c.  29  ;  supra,  pp.  107,  108. 

*  28  Edw.  III.  c.  3. 

*  See  37  Edw.  III.  c.  18.  38  Edw.  III.  c.  9,  42  Edw.  III.  c.  3,  17  Ric.  II.  c.  6. 
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been  dispersed  into  divers  counties  of  the  realme,  and  the  inhabitants  against 
their  wills  have  been  compelled  to  receive  them  into  their  houses,  and  there  to 
suflfer  them  to  sojourne  against  the  lawes  and  customes  of  this  reahne,  and  to 
the  great  greivance  and  vexacion  of  the  people.^ 

VII.  And   whereas  alsoe   by  authoritie  of  Parliament,   in   the   five-and-  jV«''''«^ 
twentieth  ycare  of  the  raigne  of  King  Edward  the  Third,  it  is  declareil  and   *'**' 
enacted  that  no  man  shall  be  forejudged  of  life  or  liml>e  against  the  forme  of 

the  Great  Charter  and  the  la  we  of  the  land  ;  and  by  the  said  Great  Charter 
and  other  the  lawes  and  statutes  of  this  your  rcalme,  no  man  ought  to  be 
adjudged  to  death,  but  by  the  lawes  established  in  this  your  realme,  cither  by 
the  customes  of  the  same  realme  or  by  Acts  of  l\\rliament  ;  and  whereas  no 
offender  of  that  kinde  soever,  is  exempted  from  the  proceedings  to  be  used,  and 
punishments  to  l)e  indicted  by  the  lawes  and  statutes  uf  this  your  realme  : 
neverthelesse  of  late  lyme  divers  commissions  under  your  MajcNiie's  IJreat 
Seale  have  issued  forth,  by  which  certaine  persons  have  l»een  assignctl  and 
app4>inted  commivsitmers  with  power  and  aulhuriiie  to  proceed  within  the 
land,  according  to  the  justice  of  martiall  lawe,  against  such  souldiers  or 
marriners,  or  other  dissolute  persons  jovning  with  them,  as  should  commit  any 
murther.  robbery,  felony,  mminy,  or  nihcrouirai^eor  mi<«lemeanour  whatsoever, 
and  bv  ^uch  summarv  coarse  anJ  .»r<ler  as  is  a;:rceable  to  martinll  l.iwe.  and  as 
is  u<ed  in  armies  in  lynie  of  wnrr,  'o  proccetl  to  the  irynll  antl  condeninacion 
of  such  orfen«lers.  ami  :hem  to  cause  to  be  executed  and  putt  to  death  according 
to  the  lawe  martiall. 

By  pretext  whereof  some  of  your  Majesiie's  subjects  have  been  by  some  of 
the  commissioners  put  to  death,  when  and  where,  if  by  the  lawes  and  statutes 
of  the  land  they  had  deserved  death,  by  the  same  lawes  and  statutes  alsoe  they 
might,  and  by  no  other  ought,  to  have  byn  judged  and  executed. 

And  also  sundrie  grcivous  offenders,  by  colour  thereof  clayming  an 
exempcion,  have  escaped  the  punishments  due  to  them  by  the  lawes  and 
statutes  of  this  your  realme.  by  reason  that  divers  of  your  officers  and  ministers 
of  justice  have  unjustlie  refuse<l  or  forborne  to  proceed  against  such  oBfendors 
according  to  the  same  lawes  and  statutes,  uppon  pretence  that  the  said  offendors 
were  punishable  onelie  by  martiall  law.  and  by  authoritie  of  such  commissions 
as  aforesaid  ;  which  commissions,  and  all  other  of  like  nature,  are  wholly  and 
directlie  contrary  to  the  said  lawes  and  statutes  of  this  your  realme. 

VIII.  They  doe  therefore  humblie  pray  your  most  excellent  Maiestie  that  no  RtntgdUs 
man  hereafter  be  compelled  to  make  or  yeild  any  guift,  loane,  benevolence,  <*'«y«'y^»'« 
taxe,  or  such  like  charge,  without  common  consent  by  Acte  of  Parliament ; 

and  that  none  be  called  to  make  aunswere  or  take  such  oath,  or  to  give  attend- 
ance, or  be  confined,  or  otherwise  molested  or  disquieted  concerning  the  same 
or  for  refusall  thereof ;  and  that  no  freeman,  in  any  such  manner  as  is  before 
mencioned,  be  imprisoned  or  deteined ;  and  that  your  Majestic  would  l)e 
pleased  to  remove  the  said  souldiers  and  marriners,  and  that  your  people  may 
not  be  soe  burthened  in  tyme  to  come ;  and  that  the  aforesaid  commissions, 
for  proceeding  by  martiall  lawe,  may  be  revoked  and  annulled  :  and  that  here- 
after no  commissions  of  like  nature  may  issue  forth  to  any  person  or  persons 

'  By  Stat.  31  Car.  II.  c.  i.  it  is  enacted  that  no  officer,  military  or  civil,  or  other 
persons,  shall  quarter  or  billet  any  soldier  upon  any  inhabitant  of  this  realm 
without  his  consent,  and  that  every  such  inhabitant  may  refuse  to  quarter  any 
soldier,  notwithstanding  any  order  whatsoever.  The  provisions  of  the  Petition  of 
Right  and  of  this  statute  of  Charles  II.  against  billeting  aire  annually  suspended  by 
the  Sluiiny  Act.  whicli  expressly  gives  permission  to  billet  soldiers  in  inns  and 
victualling  houses. 
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whatioerer  to  be  executed  as  aforesaM,  lest  by  colour  of  them  anj  of  jtiur 
Majestie^s  subjects  be  destroyed  or  put  to  death  contrary  to  the  Uwes  aod 
franchise  of  the  land. 

All  which  they  most  humblie  pray  of  your  most  excellent  Majestie  as  their 
ri(;hts  ami  liberties,  according  to  the  lawcs  and  statutes  of  this  realme ;  and 
_  that  your  Majotie  wouUl  als<»e  vouchsafe  to  declare,  that  the  awanls  doings. 

IheuWtnnU  and  procceilJni;*.  to  the  prejuciice  of  your  j^eople  in  any  of  the  premisses,  shall 
statitUs.  not  Ih!  drawn  hereafter  into  consequence  or  example  ;  ami  thai  your  Majcstie 
would  l>c  alsiH!  t;racioti>Iie  please<l,  for  the  further  comfort  and  safetie  of  your 
pe«iple.  to  <leclArc  your  royall  will  an<l  pleasure,  that  in  the  thini;s  aforesaid  all 
your  otticer-;  and  ministers  shall  ser\'e  you  according  to  the  lawes  and  statutes 
of  this  rcahne.  as  they  tcmlcr  the  honor  of  your  Majcstie,  and  the  prosperitie 
of  this  kinijdome. 

Oti't  iJiittictn  ^t!icion£  Itrfxi  tt  pUniits  inUlUcta  ,Vr  dutum  Jcminum  rc^em 
taliti.  r  fst  rfiponsum  in  pUtio  pariiantento^  Z'iiU'iUtty  S<*it  droit  ^ait  come  it 
dtiiri:     (Siatuics  uf  the  Realm,  v.  23,  24.) 


Ttmnajje 
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Parliament 
prorogued, 
7<S  June, 
x6ai. 

SestioH  IT. 

1638-9. 
so  Fan. — 
10  Alarch. 
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The  Commons  were  triumphant ;  and  ^raicful  amidst  their  rcjoic:ni;5. 
They  immediaiciy  passed  a  liiil  jjrantinij  the  rive  subsidies  already 
promised  :  and  were  preparing  another  jjiving  the  King  tonnage  and 
poundage  for  life,  but  delayed  its  passing  in  order  to  remonstrate 
against  the  continued  illegal  levying  of  those  duties  without  the 
sanction  of  Parliament,  and  to  pray  for  the  removal  from  otirice  of 
Buckingham,  to  whose  evil  influence  they  attributed  all  the  misfor- 
tunes of  the  kingdom  both  at  home  and  abroad.  To  prevent  the 
deliver}'  of  this  remonstrance,  the  King  suddenly  (June  26th)  pro- 
rogued Parliament. 

On  the  20th  of  January,  1628-9,  ^^  ^^^o  Houses  reassembled. 
During  the  recess  the  assassination  of  Buckingham  by  Felton  (Aug. 
23rd)  had  removed  one  great  cause  of  contention  between  Charles  and 
his  people  ;  but  the  King  had  continued,  in  violation  of  the  Petition  of 
Right,'  to  raise  the  Customs  duties  as  before,  and  several  merchants, 
on  refusal  to  pay,  had  been  punished  by  distraint  of  their  goods  and 
imprisonment.  On  appealing  to  the  Courts  of  Law,  they  were  in- 
formed by  the  Judges  that  the  King's  right  was  conclusively  established 
by  the  decision  in  Bates's  case. 

*  The  Customs  duties  were  not  mentioned  by  name  in  the  Peiiiion  of  Right,  but 
it  might  fairly  be  contended  that  they  were  included  in  the  words  '  taxe  or  such 
like  charge '  which  that  statute  had  declared  that  no  man  should  be  compellefl  to 
pay  without  common  consent  by  Act  of  Parliament.  The  word  '  lax  '  had  actually 
been  employed  officially,  to  include  Customs  duties.  (See  Edinburgh  Rcvit-w, 
Jan.  1876.)  In  the  remonstrance  which  the  Commons  were  prevented  from 
delivering  by  the  prorogation,  they  had  declared  thai  the  levying  of  tonnage  and 
poundage  without  consent  was  illegal  by  the  Petition  of  Right.  Charles,  however, 
relied  on  the  decision  of  the  Judges  in  Bates'  case  {supra,  p.  414),  and  the  legal 
question  was  certainly  not  free  from  doubt. 


XI II.]  James  I.  to  Petition  of  Right,  457 

The  natural  irritation  of  the  Commons  was  increased  on  hearing  Copies  of 
that  the  speech  in  which  Charles,  at  the  close  of  the  last  session,  had  Ri(;ht  ctrcu- 
claimed  tonnaj^e  and  poundage  as  his  due,  had  been  entered  on  the  Ki^J^Jj/it 
Parliament  roll  together  with  the  Petition  of  Kij;ht,  and  that  he  had  answer 
caused  1,500  copies  of  the  great  Constitutional  compact  between  the 
Crown  and  the  People  to  be  circulated  throughout  the  country  with 
his   first  and   repudiated  answer  annexed,  in    addition  to  the    final 
answer  which  alone  formed  part  of  the  statute.*     Scldcn  at  once  com-  Seiden  com- 
plained to  the  House  of  the  breach  (as  he  alleged')  of  the  Petition  of  House. 
Ri:^ht  in  the  case  of  the  merchants  whose  goods  had  been  seized,  and 
also  of  the  cutting  off  of  a  man's  ears  by  an  arbitrary  judgment  of 
the  Star  Chamber.     *  Next.'  he  said,  *  they  will  take  away  our  arms, 
and  then  our  Icjjs,  and  so  our  lives ;  let  us  all  sec  we  are  sensible  of 
this.     Customs  creep  on  us  :  let  us  make  a  just  representation  hereof 
unto  his  .Majesty.*      The  dispute  as  to  tonnage  and  poundage  was  J>e<uonof 
embittered  and  complicated  bv  the  fact  that   H^nrv  Koiio.  one  of  the  'k-u,:7 c-tse, 
merchants  whose  5,'oods  had  been  seized,  was  a  member  of  ihe  House. 
At  this  period,  privile.,'e  of  F^iriiament  was  held  to  protect  not  only 
the  persons  but  the  <;oods  of  members  from  arrest ;   and  although 
owin:;  to  the  time  'the  middle  of  the   Parliamentary  rece5s>  when  the 
seizure  in   Rolle's  case  had  been  effected,  it  could  onlv  be  brouciht 
technically  within   the   privilege  by  means   of  a  legal   fiction,   the 
Commons  were  disposed  to  resent  the  matter  as  an  attack  on  their 
liberties :  and  while  one  member,  Phelips,  moved  for  a  Committee 
on  the  whole  question  of  the  levy  of  tonnage  and  poundage,  another, 
Littleton,  desired  that  *  the  parties  be  sent  for  that  had  violated  the 
liberties.'-    The  King  now  thought  it  prudent  to  attempt  to  allay  the  Charles  re- 
rising  storm.     Sending  for  the  two  Houses  to  Whitehall,  he  explicitly  righ"u?ir^ 
renounced  all  claim  to  levy  tonnage  and  poundage  as  of  right.     *  It  tonnage  an  J 
ever  was,  and  still  is  my  meaning,'  he  told  them,  *  by  the  gift  of  my 
people  to  enjoy  it,  and  my  intention  in  my  speech  at  the  end  of  the 
last  session  was  not  to  challenge  tonnage  and  poundage  of  right,  but 
for  expedience  de  bene  esse^  shewing  you  the  necessity,  not  the  right, 
by  which  I  was  to  take  it  until  you  had  granted  it  unto  me ;  assuring 

*  Slate  Papers  FDom.  1628-9.  P-  456\  cxxxiii.  4  ;  S.  R.  Gardiner,  Pers.  Gov.  of 
Ch.  I.,  i.  46.  [Cf.  "Const.  Documents  of  ihe  Puritan  Revoiuiion,"  by  S.  R. 
Gardiner,  p.  22,  and  vide  post,  cap.  xiv.  of  this  work,  note. — Eo.j  [Sir  Francis 
Ncthcrsole  wriiea  10  the  Queen  of  Bohemia  (l>taic  Papers,  ioc.  cit.),  Jan.  24,  1629, 
that  ihe  House  of  Commons  is  much  discontented  with  the  prinlinij  of  the  Petition 
of  Risjht  with  the  several  answers  given  thereto,  and  his  Majesty  s  speech  the  last 
day  of  the  session,  it  having  been  first  printed  with  the  answer,  Droit  soit  fait 
comme  il  ist  d^sirj,  and  that  impression  afterwards  suppressed.  liut  that  which 
troubletb  them  most.  Sir  Francis  adds,  is  the  recording  that  Inst  speech  ol  his 
Majesty  in  the  Clerk's  Bo(  k  of  the  Commons  House  since  the  recess. — C] 

'  Gardiner,  Pers.  Gov.  of  Ch.  I.,  i.  47,  48. 
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myself,  according  to  your  general  profession!  that  you  wanted  time  and 
not  good  will  to  give  it  mc.'  *  This  politic  speech  made  a  most  favourable 
impression,  and  two  days  afterwards  a  proposal  was  made  by  Sir  John 
Coke  to  bring  in  a  Bill  granting  tonnage  and  poundage  to  the  King  ; 
but  there  still  remained  a  grievance  which  the  Commons  had  even 
more  at  heart  than  illegal  taxation,  and  the  latter  question  was  post- 
poned until  the  recent  innovations  in  religion  had  been  discussed. 

The  position  taken  up  by  the  Commons  alike  in  Politics  and 
Religion  was  a  conservative  one.  In  Politics,  they  sought  to  preser\'e 
the  Free  English  Constitution  as  it  had  existed  prior  to  the  despotic 
practices  of  the  Tudors  and  the  despotic  theories  as  well  as  practices 
of  the  Stuarts.  In  Religion  they  adhered  to  the  narrow  Calvinisiic 
theology  which  had  been  prominent  in  the  National  Church  from  the 
Reformation  to  the  beginning  of  the  seventeenth  century.  This  they 
regarded  as  the  orthodox  doctrine,  and  considered  it  to  be  supported 
by  the  Prayer  Hook,  the  Catechism,  the  Homilies,  the  writinjjs  of 
Hishop  Je'.vel.  the  Lambeth  Articles  of  1595,  the  Resolutions  of  the 
Synod  ot"  Dort  in  1618.  the  unilorm  consent  01"  writers  whose  works 
had  been  published  by  authority,  and  by  the  submission  enjoined  by 
the  two  Universities  upon  the  opponents  of  the  Lambeth  Articles, 
They  complained  of  the  spread  of  Popery  and  Arminianism  ;  the 
removal  of  communion-tables  to  be  set  up  as  altars  at  the  eastern 
end  of  churches  ;  the  placing  of  candlesticks  on  them ;  and  the 
obeisance  made  towards  them  ;  the  ordering  that  congregations 
should  stand  up  at  the  singing  of  the  Gloria  Patri,  and  that  women 
coming  to  be  churched  should  wear  veils  ;  the  setting  up  of  pictures 
and  lights  and  images  in  churches,  praying  towards  the  east,  crossing 
and  other  devout  but  to  them  objectionable  gestures.- 

In  December,  162S,  at  Laud's  suggestion,  the  King  had  endeavoured 
to  silence  all  religious  controversy  by  issuing  a  new  edition  of  the 
Articles  of  Religion,  prefaced  by  a  Declaration  (which  is  still  printed 
in  the  Book  of  Common  Prayer)  directing  that  thereafter  no  man 
should  either  in  writing  or  preaching  put  his  own  sense  or  comment 
as  the  meaning  of  the  Articles,  but  should  take  them  in  their  literal 
and  grammatical  sense.  He  at  the  same  time  inferentially  repudiated 
the  right  of  Parliament  to  deal  with  religious  questions,  by  declaring 
that  to  the  King,  as  Supreme  Governor  of  the  Church,  and  to  the 
Convocation,  acting  by  his  leave  and  with  his  approval,  such  matter 
exclusively  belonged.     But  while  professing   to  act  impartially,  the 

*  Contarini's  Despatch,  Venetian  MSS.,  cited  by  Gardiner,  Pers.  Gov.  of  Ch.  I. 
i.  50. 

*  Pari,  or  Const.  Hist.  iii.  483  ;  G.-^rdiner,  Pers.  Gov.  of  Ch.  I. ,  i.  87. 
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Kin^*s  sympathies  were  unmistakeably  shown  not  only  by  his  close 
alliance  with  Laud,  but  his  ostentatious  bestowal  of  promotion  upon 
those  of  the  clergy  who  had  rendered  themselves  notorious,  and  in- 
curred the  animosity  of  the  House  of  Commons,  by  their  simultaneous 
advocacy  of  anti-Calvinistic  doctrines  in  the  Church  and  of  the 
Divine  right  of  kings  in  the  State.  Ur.  Montague,  whose  Appello 
Caesarem  in  1625  had  been  condemned  by  the  Commons  as  contain- 
ing matters  contrary  to  the  Thirty-nine  Articles,  and  who  in  1627  had 
been  foremost  in  inculcating  the  duty  of  paying  the  forced  loan,  was 
promoted  by  the  King  to  a  bishopric  shortly  after  the  prorogation 
of  Parliament  in  162S  ;  and  at  the  same  time  Dr.  Mainwaring,  who 
had  but  recently  been  impeached  by  the  Commons  and  condemned 
by  the  Lords  for  his  advocacy,  in  the  pulpit  and  the  press,  of  the 
right  of  the  King  to  tax  his  subjects  without  the  consent  of  Parlia- 
ment,* was  rewarded  with  a  rich  livin'^j,  and  uhimatclv  advanced  to 
the  Uishopric  of  St.  David's.  The  idea  of  Toleration  and  RL'Ii^ious  Tolerailon 
liberiv  was  as  vet  unihous'nt  of  bv  cither   Kin:r  or  Parliament,  and  ""ih-uchtof 

-  -  a  .  o  Vjv  Km.;,  or 

the   Commons,  havin;.^  declared  liicir  micrpretation   of  the  Ariicles  Par;:ament. 
of  Religion    to   be    the    only  true  one,  proceeded    to   summon    the 
authors  of  the  ceremonial  innovations  to  answer  at  the  bar  of  the 
House. 

In  the  meantime  the  question  of  tonnage  and  poundage  was  again  Question  of 
taken  up,  and  contrary'  to  the  advice  of  Pym,  who  wished  the  matter  poundlse** 
to  be  dealt  with  on  the  broad  national  basis  of  the  illegality  of  taxation  »^«"»*<*- 
without  consent,  the  Commons  resolved  to  give  prominence  to  the 
breach  of  privilege  in  Rolle's  case,  and  accordingly  summoned  the  The  officer* 
custom-house  oflficers  who  had  seized  that  Member's  goods  to  appear  Jl^iMdRoiies 
and  answer  for  their  contempt.     The  King  refused  to  allow  his  officers  goo<i«  sum- 
to  be  questioned  for  obedience  to  his  orders,  and  directed  the  House  ^.j^^  j^- 
to  adjourn  for  a  few  davs  until  the  2nd  of  March.-     During  the  short  refuse*  to 
recess  attempts  were  made  to  come  to  some  private  arrangement  with  f©  be  que" 
the  leaders  of  the  Commons,  but  these  failing,  the  House,  at  its  re-  J,^*4*J^ 
assembling  on  March  2nd,  was  informed  by  the  Speaker,  Sir  John  House  to 
Finch,  that  the  King  again  required  them  to  adjourn,  this  time  to  the  *  j.**""* 
loth.    The  right  of  the  King  to  order  an  adjournment,  which  had  adjournment 
always  been  admitted  by  the  Lords  in  reference  to  their  own  house,  ^'^«^«*- 
had  never  been  acquiesced  in  by  the  Commons,  who,  while  complying 
with  the  King's  wishes,  had  always  been  careful  to  make  their  adjourn- 
ment their  own  fonnal  act.     When  the  question  of  adjournment  was  The  Com- 
now  put  by  the  Speaker  a  chorus  of  Noes  resounded  from  every  side.  ™®'"'"«^"*« 

*  Supra,  p.  4J3,  //.  i. 

•  Gardiner.  Pers.  Gov.  of  Ch.  I.,  i.  89. 
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Sir  John  Eliot,  who,  anticipating  the  adjournment  and  speedy  dissolu- 
tion of  Parliament  by  the  King,  had  prepared  a  protestation  on  the 
subjects  of  religion  and  taxation,  which,  if  only  passed  by  the  House 
before  its  adjournment,  would  go  forth  to  the  country  as  an  appeal 
against  the  King's  arbitrary  proceedings,  rose  to  speak.      He  was 

Sll'lliliS.    interrupted  by  the  Speaker,  who  saying  he  had  the  absolute  command 
of  the  King  to  leave  the  chair  if  any  one  should  attempt  to  address 
the  House,  rose  also,  but  was  at  once  thrust  back  into  his  seat  by 
Holies   and  Valentine.     The  whole   House  was  now  in  an  uproar. 
Some  of  the  Privy  Councillors  present  nished  to  the  assistance  of  the 
Speaker,  who  broke  away  for  a  moment,  but  only  to  be  again  seized 
and  forced  into  the  chair.     *  Cod's  wounds,*  exclaimed    Holies,  *  you 
shall  sit  till  wo  please  to  rise.'     At  the  order  of  the   House  the  door 
was  locked  by  Sir  Miles   Hobart,  who  placed  the  key  in  his  pocket. 
Eliot  proposed  that  three  resolutions,  the  substance  of  which  he  ex- 
plained, siiould  bo  formally  put  to  the  vote.     Both  the  Speaker  and 
the  clerk  refused.     .A  confused  and  stormv  debate  ensued,  and  Eliot, 
despairini;  of  ;^c:tini;  the  resolutions   passed,  had   thrown  them  into 
the  tire,  when,  just  as  the  Kin^js  ^juard  was  approaching  the  House  to 
effect  a  forcible  entry,   Holies  who  had  hastily  rewritten  the  resolu- 
tions from  memor>',  read  them  to  the  House.     They  were  carried  by 
acclamation,  and  the  House,  having  voted  its  own  adjournment,  the 
door  was  thrown  open.* 

Tiie  three  The  three  resolutions  declared  :  (i)  that  the  introducers  of  innova- 

««o  uiion*.  ^Jqj^  Jj^  religion,  or  of  Popery,  or  Arminianism,  or  other  opinions 
disagreeing  from  the  true  and  orthodox  Church  ;  and  (2)  all  who 
should  counsel  or  advise  the  taking  and  levying  of  the  subsidies  of 
tonnage  and  poundage,  not  being  granted  by  Parliament,  or  should 
be  actors  or  instruments  therein,  should  be  reputed  capital  enemies 
to  the  Kingdom  and  Commonwealth  ;  and  (3)  that  all  merchants  or 
others   who   should   voluntarily  pay    the    said    subsidies,  should  be 

»  Nicholas*  Notes  of  the  Session  of  1629  :  State  Papers,  Dom.  [1628-9.  p.  485]. 
cxxxviii.  5,  6.  7.     [See  note,  below,  on  these  State  Papers.— C] 

[Of  the  Papers  cited  above,  No.  5  contains  Notes  concerning  adjournments 
w  "^®  "°"'«  °\  Commons  by  Royal  command,  extracted  out  of  the  Journals  of 
that  House  :  No.  6  is  a  relation  of  what  passed  in  the  House  of  Commons  on 
delivering  his  Majesty  s  message  for  adjourning  the  House,  and  No.  7  is  another 
account  of  the  same  occurrences.  The  proclamation  of  and  March.  1620.  in  which 
«.K«^  ".i^'fl"''","''*;-   ^/*  !"'^"J'°"  «^  dissolve  Parliament  is  couched  in  language 

MHSrth^lrn,?nif^\l''^  ^*    ^^e    disSOlution    OH    the     lOth 

cirr?..'.  nf  ^/^r?nil  '^^^^^  ^^  '^^  ^issolution  being  thc  'disobedient  and  seditious 
carnage  of  certain  lU-affecied  persons  of  the  House  of  Commons.'  whereby  thc 

^s  Sur''Klni\VXe^«n^^^^^  ^^^^  ^"^  '^  highly  contemnSS 
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reputed  betrayers  of  the  liberties   of  England,  and  enemies   to  the 
same. 

The  House  at  its  rising  had  adjourned  to  the  loth  of  March.    On  PaHUmeni 
that  day  the   King  dissolved  Parliament  in  person,  with  an  angry  to  March 
reference  to  the  *  disobedient  carriage  of  the  Lower  House/  and  a  l»*»*-9J- 
threat    that    *  the    vipers    amongst    them    should    meet    with   their 
reward.'  * 

'  Pari,  or  Const.  Hist.  viii.  333. 
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II.    FROM  THE   PETITION   OP   RIGHT  TO  THE  RESTORATION. 

On  the  dissolution  of  his  third  Parliament,  Charles  I.  appears  to 
have  come  to  a  settled  determination  to  overthrow  the  old  Parlia- 
mentary Constitution  of  England  by  i^^ovcrninjj,  for  the  future,  without 
the  intervention  of  the  National  Council,  so  lonij  as  that  Council 
sliouKl  presume  to  claim  an  independent,  and.  as  the  represeni.itive  of 
the  collective  Nation  in  opposition  to  tiie  individual  Kin:;,  a  prepon- 
derating; voice  in  the  jjovernmeni  of  the  State.  In  an  arrogant 
rroclaniation,  referring  to  certain  false  rumours  that  he  was  about 
a;;ain  to  call  a  Parliament,  he  announced  that  "  the  late  abuse  having 
for  the  present  driven  him  unwillingly  out  of  that  course,  he  should 
account  it  presumption  for  any  to  prescribe  any  time  unto  him  for 
Parliaments,  the  calling,  continuing,  and  dissolving  of  which  was 
always  in  his  own  power.  He  should  be  more  inclinable  to  meet  a 
Parliament  again,  when  his  people  should  see  more  clearly  into  his 
intents  and  actions,  and  when  such  as  had  bred  this  interruption 
should  have  received  their  condign  punishment.'*  Even  before  the 
actual  dissolution,  the  King  had  hastened  to  take  vengeance  on  the 
Opposition  *  vipers.'  Sir  John  Eliot,  Selden,  Holies,  Long,  Valentine, 
Strode,  and  other  eminent  members  of  the  Commons,  were  summoned 

Rymer,  xix.  62  [viii.  pi.  ili.  36.  in  the  Hague  ed. — C] 

I A  reference  is  due  at  the  commencement  of  this  period  to  the  work  of  Mr.  S.  R. 
Gfirdiner,  "  The  Constituiional  Documents  of  the  Puritan  Revoluiion,"  1628-1660 
(Oxford,  CliU-endon  Press,  1889).  This  collection  contains  95  documents,  and 
commences  with  the  Peliiion  of  Right,  and  ends  with  the  Proclamation  of  Breda. 
The  Introduction  to  Mr.  Gardiner's  work  is  conciseness  itself  ;  and  the  collection  is 

worthy  successor  to  Mr.  Prothero's  collection  embracing  the  preceding  period. 

On  ixige  23  of  his  work,  Mr.  Gardiner  expresses  the  opinion  that  by  the  Petition 
of  Riij'ht,  the  right  of  tonnage  and  poundage  was  not  taken  from  the  King,  and 
endeavours  to  prove  his  point  by  a  comparison  of  the  Tonnage  and  Poundage  Act 
of  1641,  with  the  Petition  of  Right.  Of  Mr.  Gardiner's  collection  five  documents  are 
now  published  for  the  first  lime,  and  the  second  of  these,  No.  60.  is  taken  from  the 
Archives  des  Affaires  eirangeres  in  Paris.  It  is  the  draft  of  an  answer  of  the  King 
to  the  proposals  of  Parliament,  drawn  up  by  the  leaders  of  the  Presbyterian  majo- 
rity in  ihe  Lower  House,  containing  the  conditions  under  which  the'  Presbyterian 
Parliajnent  was  ready  to  con»e  to  terms  with  the  King. — Ed.] 
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before  the  Council  and  committed  to  prison.    Against  Eliot,  Holies,  gher  mem- 
and  \'alentine  an  information  was  filed   in  the  King*s  Bench.     On  Commons 
suing  out  their  writ  of  habeas  corpus  they  were  by  the  King's  order 
removed  to  the  Tower,  so  as  to  elude  the  judgment  of  the  Court.     On 
being  required  to  plead  to  the  information,  they  demurred  to  the 
jurisdiction  of  the  Court  on  the  ground  that  as  their  allc.:;cd  otTenccs 
had  been  commiitcd  in  Parliament,  they  were  not  punishable  in  any 
other  place.     This   demurrer,   which  raised   the  groat  question   of 
Parliamentary    privilege,    was  overruled  ;    and  as    the    defendants 
persisted  in  their  refusal  to  plead,  judgment  was  given  that  they  should 
be  imprisoned  during  the  King's  pleasure,  and  not  released  until  each 
had  given   surety  for  good   behaviour  and  had  made  submission. 
In  addition,  Eliot,  as  the  ringleader,  was  lined  ^'2,000,  Holies,  / 1,000, 
and  Valentine,  ^500.*     Other  distinguibhod  leaders  of  the  Opposition,  Some  of  the 
had  been  brouj^ht  over  to  the  king's  side  by  the  gift  of  ofticc.     Sir  p^rty  ac.cpt 
Dutilcv    DiL:i:cs    was    made    Master   of  the    Rolls  :    Nov,    Atiornev-  "•"'■"'^' 
(I'jncral  ;  and  Litilcton.  Solicit«>r-(.icncral  ;  \\'eniwor:h.  created  first 
a  baron,  then  a  viscoun:,  and  aubse4uently  Earl  of  Strattord.  was  made 
Presidehi  of  the  Council  of  the  North,  and  afterwards  Lord  Deputy  of 
Ireland. 

Surrounded  by  these  new  counsellors,  and  guided  chiefly  by  the  Eleven  years 
advice   of   Laud   and    Wentworth,  [who    had    **  thorough  "  for  lijs  of  despotic 
motto. — Ed.J,  Charles  now  entered  upon  a  career  of  despotism  which  [1629-40.] 
he  maintained  for  eleven  years.    This  period  of  Personal  government, 
during  which  the  King  governed  without  the  Parliament,  was,  Con- 
stitutionally speaking,  as  much  a  Revolutionary  period  as  that  during 
which,  later  on,  Parliament  governed  without  the    King.     It  should 
always  be  borne  in  mind  that  it  was  the  aggression  of  Charles  which 
provoked  the  counter-aggression  of  the  Parliaments 

To  raise  a  revenue,  Charles  had  recourse  to  various  exactions,  many  Expedicnu 
of  which  were  clearly  illegal,  and  nearly  all  odious  and  vexatious,  reveilue.* 
*  Obsolete    laws,'    says     Clarendon,    *  were  revived  and  rigorously 
executed,'  and   'unjust  projects  of  all  kinds,  many  ridiculous,  many 
scandalous,   all    very   grievous,   were    set  on   foot.'      Tonnage  and  Tonnage  and 
poundage  and  other  duties  were  rigorously  enforced  by  the  Royal  p**""^'*^*. 
authority  alone.     Monopolies,  abolished  by  Act  of  Parliament  in  the  Monopolii 


lies. 


Eliot  died  in  prison  some  years  afterwards  (27  Nov.  1632),  universally  regarded 
as  a  mtirtyr  in  the  cause  of  liberty.  {See  supra,  p.  271,  and  Forsier's  1  ife  of  Sir 
John  Eliot.)  Cf.  Gneisi,  Mist.  Kngl.  Const.,  p.  533,  and  note  c. — Eo."  The 
animosity  of  Charles  was  coniin»i'.'(l  even  after  Ivioi's  draih.  He  rcfiisod  permission 
10  transport  his  body  to  Port  Lliot.  '  Lot  Sir  John  Eliot,"  was  ihc  Kinij's  reply,  'be 
buried  in  the  church  of  that  parish  where  he  "died."  S.  R.  G.irdiner,  Pcrs.  Gov.  of 
Charics  I.,  i.  274. 
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last  rei^n,  were  re-established  and  applied  to  almost  to  every  article  off 

CoMfwifarr  ordinary  consumption.   The  ancient  preroj^ive  of  compelling  tenants 

kBightbood.  jjj  chivalry  to  receive  the  order  of  knighthood  or  pay  a  fine  was 

revived,  and  extended  to  all  men  of  full  age  seised  of  lands  or  rents 

(by  whate\'er  tenure)  of  the  annual  value  of  £^0  or  more.     *  By  this 

expedient,'  says  Clarendon,  'which,  though  it  had  a  foundation  in 

ri;(ht,  yet  in  the  circumstances  of  proceeding  was  ver>'  grievous,  the 

King  rccci\'ed  a  vast  sum  of  money  from  persons  of  quality,  or  of  any 

innaiMtion    reasonable   condition,   throughout   the    kingdom.''      Commissioners 

«ui*e*!**  ***  yi^TQ  appointed  to  search  out  and  compound  for  defects  in  titles  to 

estates  ;   and  an  attempt  was  even  made  to  revive  the  ancient  and 

Fore«<  Uw4   Q^ious  FoFCSt  Laws.     Under  cover  of  the  rule  of  latv  that  no  len^ith  of 

revived.  ** 

prescription  could  be  pleaded  in  bar  of  the  King's  title,  the  boundaries 
of  the  Roval  forests  were  so  extended  that  the  forest  of  Rockin'^ham 
alone  was  inrrensed  from  six  to  sixty  miles  in  circuit  at  the  cx^or.^e 
of  the  nci^'hboitrin;^'  l.indowncrs,  who.  at  the  snme  lime,  were  mi:lc:ed 
in  ep.orm)us  nncs  for  allci^cd  encro.ichmenis.  some  of  which  were 
from  three  to  four  hundred  years'  standing.-  *  This  bunhen,'  says 
C!arcndi)n,  *  lighted  most  upon  people  of  quality  and  honour,  who 
thought  themselves  above  ordinary  oppression,  and  were  like  to 
remember  it  with  more  sharpness.'  ' 
Royal  Pro-  In  lieu  of  Acts  of  Parliament.  Roval  Proclamations,  more  numerous 
c  mationi.  ^^^  oppressive  than  those  which  had  excited  so  much  opposition 
under  James  I.,  were  issued  from  time  to  time  and  declared  to  have 
Servility  of  thc  forcc  of  laws.  The  Common  Law  Judges,  with  a  few  honourable 
the  Judge*,  exceptions,  upheld  by  their  decisions  the  illegal  acts  of  the  King  ; 
whilst  the  irregular  tribunals,  the  Courts  of  Star  Chamber  and  High 
Commission,  by  extending  their  authority  and  exercising  a  vigilant 
and  severe  coercive  Jurisdiction  whenever  the  slightest  opposition  was 
manifested  against  the  Civil  tyranny  of  the  King  or  the  Ecclesiastical 
tyranny  of  Laud,  maintained  for  some  years  what  may  not  unfairly  be 
designated  as  a  Reign  of  Terror.* 

*  Hist.  Rebellion,  i.  67 ;  supra,  p.  128. 

*  On  this  ground  Lord  Salisbury  was  fined  j^20,ooo  ;  I^rd  Westmoreland, 
£19.000 ;  Sir  Chrisioplier  Haiton,  ^^12.000  ;  Sir  Lewis  Walson,  ;^4.ooo  ;  and  many 
oiher  persons  in  smaller  amounts. — Strafford's  Letters,  ii.  117.  Cobbett's  Pari. 
Hist.  ii.  O42. 

■  Clarendon,  Hist.  i.  16. 

*  •  For  the  belter  support  of  these  extraordinary  ways,'  says  Lord  Clarendon, 
'  and  to  protect  the  agents  and  instruments  who  must  be  employed  in  them,  and  to 
discountenance  and  suppress  all  bold  inquiries  and  opposers,  the  Council-table  and 
Star  Chamber  enlarged  their  jurisdictions  to  a  vast  extent,  "  holding  (as  Thucydides 
said  of  the  Athenians)  for  honourable  that  which  pleased,  and  for  just  that  which 
profited ; "  and  being  the  same  persons  in  several  rooms,  grew  both  courts  of  law  to 
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Of  the  barbarous  and    tyrannical  punishments  inflicted  by  the  PunUhmeBu 
Court  of  Star  Chamber  it  will  be  sufficient  to  refer  to  a  few  only  of  the  lh«  star  "^ 
more  celebrated  instances.*    (i)  John  Williams,  Bishop  of  Lincoln,  ^'""***'- 
who,  as  a  favourer  of  the  Puritans,  had  excited  the  enmity  of  Laud,  uf^JJop  wii- 
had   received  certain   letters  from   Dr.   Osbaldiston,  the  master  of ''•^»"*  ^"'^ , 
Westmmster    School,    wherein    some  contemptuous  nickname  was  i^ton 
applied   to   the  Archbishop.     For  concealing   (not   publishing)   this 
libellous  letter,  Williams  was  condemned,  in  1637,  to  pay  i^5,ooo  to 
the  King,  and  ^3,000  10  Laud,  and  to  be  imprisoned  during  pleasure. 
A  few  days  afterwards  he  was  suspended  from  his  office  by  the  High 
Commission  Court.     Osbaldiston  was  adjudged  to  pay  a  still  heavier 
fine,  to  be  deprived  of  his  benefices,  and  to  be  imprisoned  until  he 
should  make  submission.     In  addition  he  was  to  stand  in  the  pillory, 
with  his  ears  nailed  to  it,  in  front  of  his  school  in   Dean's  Yard.- 
(2)    Ale.\ander   Leighton,  a   Scottish   divine  (whose  son   afterwards  I-ei^^ton. 
became  Archbishop  of  (ilasgow*  was  sentenced,  in  1630,  for  writing 
an  able  but  scurrilous  book  cntiilcd  *  An  .Appeal  to  Parliament,  or 
Sion's  Plea  against  Prelacy,'  to  pay  a  fine  of /lo.ooo,  to  be  degraded 
from  orders,  to  be  whipped  at  Westminster  and  set  in  the  pillor}*,  to 
have  one  ear  cut  ott,  one  side  of  his  nose  slit,  and  one  cheek  branded 
with  S.S.  (for  Sower  of  Sedition},  to  have  the  whole  of  this  repeated 
the  next  week  at  Cheapside,  and  to  suffer  imprisonment  for  lifc.-^ 

determine  right,  and  courts  of  revenue  to  bring  money  into  the  Treasury  ;  il.c 
Council-table  by  proclamations  enjoining  to  the  people  what  was  not  enjoined  by 
the  law,  and  prohibiting  that  which  was  not  prohibited ;  and  the  Star  Chamber 
censuring  the  breach  and  disobedience  to  those  proclamations  by  very  great  fines 
and  imprisonment ;  so  that  any  disrespect  to  any  acts  of  State,  or  to  the  persons  of 
statesmen,  was  in  no  time  more  penal,  and  those  foundations  of  right,  by  which 
men  valued  their  security,  to  the  apprehension  and  understanding  of  wibe  men, 
never  more  in  danger  to  be  destroyed.' — Hist.  i.  68. 

^  ['*  Only  sentences  of  death  and  confiscations  were  reserved  to  the  ordinary 
Coiu-ts  of  Justice,"  Gneisi,  Hist.  Eng.  Const.,  p.  553,  note  b.  Short  of  this,  the 
Scar  Chamber  exercised  by  its  penal  decrees  a  practically  unlimited  jurisdiction. 
Cf.  Rushwortb,  ii.  2x9. — Ed.] 

'  Osbaldiston  managed  to  Iceep  out  of  the  way,  but  the  Bishop  was  imprisoned 
until  released,  with  other  political  prisoners,  in  1640. 

'  State  Tr.  ili.  383.     *  Sion's  Plea '  had  been  elaborated  by  Leighton  out  of  a  *  •S'w"'*  PUa 
petition  drawn  up  by  him  after  the  prorogation  in   1628,  for  presentation   to  J*"'""*'  , 
Parliament  at  its  next  meeting:,  and  to  which  he  obtained  five  hundred  signatures,     '^  '*^^' 
including  those  of  several  members  of  the  House  of  Commons.     It  assailed  the 
Bishops  in  unmeasured  terms.     They  had  promised  the  late  King  'absolute  liberty 
to  do  what  he  list,'  if  he  would  only  support  their  auiliority.     Tliis  was  not  so  very 
far  from  the  truth.     But  Leighton  weakened  his  case  against  them  as  supporters 
of  a  Regal  autocracy  by  laying  to  their  charge  almost  ever\'  evil  which  existed  in 
the  world  -,  denouncing  them  as  *  men  of  blood,'  persecuting  the  saints,  '  knobs  and 
Mrens  of  bunchy  popish  flesh.'  the   'trumpery  of  .Antichrist.*    The   'Plea'  was 
something  more,  however,  than  a  mere  attack  on  the  Bishops.     It  was  an  appeal  to 
political  Presbyterianisni.  more  especially  as  represented  in  the  two  Housts  of 
Parliament,  to  remove  the  evil  counsellors  of  the  King,  luid  to  resist  a  dissolution. 
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^^^^^^'  (3)  In  1638,  for  distributing  pamphlets  against  the  Bishops,  John 
Lilbume,  a  London  apprentice,  (who  afterwards  fought  with  great 
bravery  in  the  Parh'amentary  army,  and  attained  the  rank  of  lieutenant- 
colonel,)  was  severely  whipped  from  the  Fleet  to  Westminster,  set  in 
the  pillory,  and  kept  in  prison  until  released  three  years  afterwards  by 
Pn-nru?,  the  Long  I\'irliament.  (4)  But  the  case  xvhich  cxciicd  the  greatest 
|)""""'/»"<*  popular  indii^nation  was  that  of  Prynne,  Burton,  and  Bastwick,  who 
were  together  brought  before  the  Star  Chamber  in  1637.  William 
Pr>'nne,  a  barrister  of  Lincoln's  Inn,  of  great  learning,  but  a  biijotcd 
Puritan,  had  already  sutTcrcd,  in  1633,  for  publishing  a  ponderous 
tome  of  1,000  pages,  entitled  *  Histriomastix/  condemning  stage-plays. 
May-games,  and  similar  diversions.  Unfortunately  for  Prynne  the 
Queen,  about  ten  weeks  after  the  printirg  of  this  book  had  been 
completed,  took  part  in  a  masque  at  Court.  A  passage  reriecting  in 
the  stroni^est  terms  on  female  actors  was  now,  unfairly  as  he  contended, 
alleged  10  be  an  intcr.iiop.al  insult  to  Her  Mn'cstv  ;*  and  Prvnr.e  was 
concieir.ncd  to  sir.nd  I'Aice  in  ihe  pillory.  :o  lose  both  ears,  to  pay  a 
fine  of  /5.0C0.  \o  be  cie^'raJcd  from  the  Bar  and  at  his  University 
(Oxford",  and  to  be  imprisoned  until  he  should  make  entire  sub- 
mission. While  in  prison  he  managed  to  elude  the  prohibition  of  pen, 
ink,  and  paper,  and  published  some  fresh  works  in  defence  of  his 
principles  which  caused  him  to  be  now  again  brought  before  the- Star 
Chamber.  The  oMence  of  Henry  Burton,  a  London  rector,  was  the 
publication  of  two  sermons,  and  also  a  pamphlet  entitled  *N'ews  from 
Ipswich,'  containing  charges  of  Romish  innovations  against  Wren, 

•Put  the  case.*  said  LciLjhion  «p.  ao-f,  'that  ihe  good  harmless  King  be  a 
captivated  Joash  by  Aih.iliahs  Arininianised  and  Jcsuiiical  crew,  or  a  misled 
Henry  VI..  dispos5es«>ed  of  his  faithfullest  friends  and  best  counsel  by  the  pride  of 
the  French  ;  or  a  Henry  III.,  overawed  by  a  devilish  domineering  favourite;  or  ah 
Edward  \'I..  overpoised  and  borne  down  from  his  good  purposes  to  God's  glory 
and  the  good  of  the  Slate  by  the  haltinjj  and  falsehood  of  the  prelates  and  their 
Romish  confederacies,  so  that  such  a  King,  though  he  held  the  sceptre,  neither 
can  be  free  himself  nor  execute  his  designs  because  the  sons  of  the  men  of  sin  are 
too  hard  for  him.'  'The  great  Cotmcil  of  State,"  he  continued  (p.  240),  'must 
remove  the  wicked  from  the  head,  and  take  away  the  corrupting  and  corTX>ding 
dross  from  the  silver  excellency  and  excellent  argcntr>'  of  the  King.  .  .  .  Strike 
neither  at  J<reat  nor  sfnall.  but  at  tiiese  troublers  of  Israel.  Smite  that  Hazael  in 
the  fifth  rib.'  In  conclusion  he  invited  Parliament  to  resist  a  dissolution,  asserting 
(P-  337)  ih^t  it  w.ns  the  duty  of  its  members  to  stay  in  the  ship,  and  that  *  every 
dissolution  of  Parliament  without  real  information  is  against  right,  reason,  and 
reco:d.'  Gardiner,  Pers.  Gov.  of  Charles  I.,  i.  177-180.  [Rushworih,  ii.  219.— Ed.] 
*  Prynne  denied  any  reference  to  the  Queen,  and  argued  that  she  could  not  have 
been  aimed  at  in  a  publication  the  last  proof-sheets  of  which  had  been  corrected  ten 
wet  ks  before  she  acted  in  the  court  masque.  But  it  appears  by  the  newsletters  of 
Saivciti.  the  Florentine  agent,  that  the  intention  of  the  Queen  to  act  was  known 
about  the  time  \  rynnewas  completing  his  proof,  and  the  offending  passage  appears 
on  the  last  page  of  the  took  then  under  revision.  See  Gardiner,  Pers.  Gov.  of 
Ch.  I.,  ii.  36. 


XIV.]  Petition  of  Right  to  tfu  Restoration.  467 

Bishop  of  Norwich.'    John  Uastwick,  a  physician  of  Colchester,  and 
formerly  of  Emmanuel  College,  Cambridge,  was  already,  like  Pr>'nne, 
undergoing  punishment  for  a  former  offence.     Some  years  previously 
he  had  published  a  Latin  work  called  EUnchus  Papismi  et  Flttgelium 
Episcoporumy  in  answer  to  a  book  written  by  one  Short,  a  papist,  in 
support  of  his  religion.     For  this   he  was  sentenced  by  the  tligh 
Commission  Court  to  a  Hnc  of  /^i.ooo,  to  be  debarred  his  practice  of 
physic,  to  be  excommunicated,  and  imprisoned  until  he  should  make 
recantation.     While  in  gaol  he  published  a  defence  of  himself  and  an 
acrimonious  attack  upon  his  prosecutors,  and  for  this  publication  he 
was  summoned,  at  the  same  time  as  Pr\nne  and  Burton,  before  the 
Star  Chamber.     It  was  at  first  intended  to  proceed  against  the  three 
for  high  treason,  but  the  Judges,  on  being  consulted,  had  the  courage 
to  declare  that  their  libels  against  the  Bishops  did  not  amount  to 
treason.     The  accused  were  all  fined   /;,ooo  each,  condemned  to  the 
pillory,  to  lose  their  cnrs,  to  be  branded  on  both  cheeks,  and  to  be 
imprisoned  for  life,  without  access  to  kindred  or  friends,  and  without 
books  or  writing  materials.     The  sentence  was  executed  in  the  most 
sav.ige  manner  ;  the  stumps  of  Prynnes  ears,  which  had  been  merci- 
fully spared  by  the  hangman  on  the  former  occasion,  being  now  pared 
off  so  closely  as  to  endanger  his  life.     So  great  was  the  sympathy 
expressed  for  them  in  London,  and  even  in  some  country  districts,  that 
the  Council  deemed  it  prudent  to  send  Prynne  to  Jersey,  Burton  to 
Guernsey,  and  Bastwick  to  Scilly,  where  they  remained  in  close  con- 
finement until  released  by  ordtr  of  the  Long  Parliament.- 

Shortly  before  these   proceedings  against  Prynne,  a  decision  had  Casfo/ 
been  pronounced  by  the  Exchequer  Chamber,  in  the  famous  case  of    ^'r'**'*"**^' 
Ship-money,'  by  which  the  whole  property  of  the  English  people  was 
placed  at  the  disposal  of  the  Crown. 

The  idea  of  ship-money  originated  in  the  *  venal  diligence  and 
prostituted  learning '  of  Sir  William  Noy,  the  Attorney-General. 
Among  the  records  in  the  Tower  he  had  found  ancient  writs  com- 
pelling the  sea-ports  and  even  maritime  counties  to  provide  ships  for 

*  [Green,  Hist.  Enj^.  People,  iil.  18 r,  notes  ilmt  Burton  called  on  all  Christians 
to  rcsibl  lliC  Bishops  as  '  robbers  of  souls,  limbs  of  the  be;ii>i,  and  factors  of  Anti- 
christ.' This  is  rather  stronger  language  than  the  text  indicates,  and  no  doubt 
constituted  an  excitement  to  disiuibanccs  which  it  would  havt;  been  hard  to 
distinguish  from  rebellion,  and  it  is  sairceiy  to  be  wondered  at  that  l^ud  should 
have  included  Burton  among  the  *  trumpets  of  sedition.* — C] 

*  Brodie,  Hist.  Brit.  Empire,  ii.  3^4.  Several  other  instances  of  the  merciless 
punishments  intlicied  by  the  Star  Ch.imber  are  enumerated  in  the  4th  chapter  of 
Mr.  Brodies  2nd  vol. 

*  [See  the  Case  and  Note  in  Dcnnian's  Broom's  Const.  LaTc*.  pp.  303-405.  — C-l 
lAnd  for  the  history  of  Ship-money,  tiJe  Rushworih,  ii.  pp.  335,  480-605,  and 
Appendices  ;  and  Hallam,  ii.  c.  8. — Ed.] 
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the  use  of  the  Kin^ :  and  upon  these  precedents  he  devised  a  plan  by 
which  a  lai^e  fleet  might  be  procured  without  any  additional  charge 
FirM  writ  of  upon  the  revenue.  In  October,  1634,  writs  were  issued  to  the  magis- 
•o'SctTtaJ^  trates  of  London  and  other  ports  ordering  them  to  provide  a  certain 
number  of  ships  of  war  of  a  specified  tonnage  and  equipage,  to  be 
ready  at  Portsmouth  on  the  ist  of  March,  and  empowering  them  to 
assess  all  the  inhabitants,  according  to  their  substance,  for  the  sum 
requisite  for  the  fitting  out  and  maintenance  of  the  ships  and  their 
crews  for  the  period  of  six  months.* 

Notwithstanding  the  remonstrances  of  London,'  and  some  other 
towns,  obedience  to  these  *  new  writs  of  an  old  edition  *  was  enforced 
by  the  imprisonment  of  such  persons  as  refused  to  pay  their  share  of 
the  assessment,  and  the  experiment  proved  a  great  temporar>'  success. 
*  In  this  way,'  wrote  the  Venetian  ambassador  to  his  government,  *did 
this  most  important  affair  bei^nn  and  end.     If  it  does  not  altogether 
violate  the  laws  of  the  realm,  as  some  think  it  does,  it  is  certainly 
repugnant  to  usage  and  to  the  forms  hitherto  observed.''     In  effect, 
the  levying  of  ship-money  was  the  imposition  of  a  *  tax  ; '  for  the  ships 
specined  in  the  writs  were  of  such  a  size  as  to  render  it  impossible  for 
any  port  in  the  kingdom  (except  London)  to  furnish  them  in  kind  as 
formerly,  and  the  demand  resolved  itself  into  a  demand  for  so  much 
money.     It  was  therefore,  in  its  essence,  a  distinct  violation  of  the 
Petition  of  Right,  notwithstanding  the  show  of  precedent  in  its  favour. 
We  now  know  that  the  fleet  was  being  prepared  in  furtherance  of  a 
secret  Treaty  which  Charles  had  been  negotiating,  the  ultimate  object 
of  which  was  the  overthrow  of  the  Dutch  Republic  and  the  division  of 
its  soil  between   Spain   and  England.^     But  there  was  also  a  real 
foundation  for  the  pretext  for  arming  with  which  the  King  endeavoured 
to  hoodwink  the  nation,  and  even  his  own  Council,  in  the  evident 
necessity  at  the  time  for  a  powerful  fleet  to  repress  as  well  the  depre- 
dations of  the  Algerine  pirates,  who  had  become  bold  enough  to  infest 
the  coasts  both  of  England  and  Ireland,  as  the  boldness  of  the  Dutch, 
who  had  taken  advantage  of  the  naval  weakness  of  England  to 

*  Rushworth,  ii.  257. 

'  The  Lord  Mayor  was  summoned  before  the  Council,  reprimanded,  and  ordered 
to  return  and  bring  his  fellow-citizens  to  a  better  frame  of  mind.  The  City  lawyen 
were  then  sent  for  and  told  '  to  uke  heed  how  they  advised  the  City  in  a  case  so 
clear  for  the  King.'  They  objected  that  the  guardianship  of  the  seas  was  already 
provided  for  by  Tonnage  and  Poundage.  '  It  is  true,'  replied  the  Earl  oif 
Manchester  with  supercilious  arrogance  (or  sophistic  special  pleading),  '  this  writ 
hath  not  been  used  when  Tonnage  and  Poundage  was  granted.  Now  it  is  not 
[grantedl.  but  taken  by  prerogative,  therefore  this  writ  is  now  in  full  force. 
^rdineK  Pers.  Gov.  of  Ch.  I.,  ii.  89. 

•  Ibid.  ii.  290. 

^  Clarendon.  State  Papers,  i.  xog,  xxa,  xa6. 
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dispute  the  ancient  claim  of  the  English  Crown  to  the  Dominion  of  the 
Narrow  Seas.* 

Noy  died  soon  after  suggesting  the  expedient  of  ship-money,  but  Second  writ 
the  Lord  Keeper  Finch  improved  upon  the  original  scheme  by  advising  money! 
an  extension  of  the  writs  from  the  sea-ports  to  the  whole  kingdom.  ^  -^"6-  »«35- 
Clarendon  admits  that  this  tax  was   intended   not   merely  for  the 
support  of  the  navy,  but '  for  a  spring  .ind  magazine  that  should  have 
no  bottom,  and  for  an  everlasting  supply  of  all  occasions.*-    Writs 
were  accordingly  sent  to  the  Sheriff  of  every  county  in  England  and 
Wales  ordering  him  to  provide  a  ship  of  war  of  a  prescribed  tonnage, 
armed  and  equipped  for  the  Kin.tj's  service ;    but  as   it  was  never 
intended  that  an  actual  ship  should  ho  provided,  instructions  were 
sent  with  each  writ  commanding  the  .ShcritV,  instead  of  a  ship,  to  levy 
upon  his  county  a  specified  sum  of  money,  and  return  the  same  to  the 
Treasurer  of  the  Navv  for  his  Majestv's  use.  with  directions  to  enforce 
payment  by  compulsory*  process.     The  collection  of  the  money  met  Resistance 
with  a  <rood  deal  of  resistance  in  the  countrv.     The  chief-constables  of !?  i^'*  ^**''*^' 

«^  ^  lion. 

the  Hundred  of  lUoxham.  Oxfordihire,  replied  to  the  warrant  from  the 
Sheriff  of  the  county  directing  the  assessment,  that  they  had  *  no 
authoritv  to  assess  or  tax  anv  man,*  and  that  thev  did  not  conceive  the 
warrant  gave  them  any  power  to  do  so.  Ultimately  the  Sheriff  was 
obliged  to  make  the  assessment  himself.  Similar  difificulties  occurred 
also  in  Essex  and  Devonshire.  In  some  places  the  incumbents, 
churchwardens,  and  overseers  utterly  refused  to  produce  their  books. 
When  cattle  were  distrained  in  default  of  payment  no  purchasers 
could  be  found,  and  the  Council  found  it  necessary  to  direct  them  to 
be  sent  to  London  for  sale  by  the  King^s  officers.' 

Richard  Chambers,  a  London  merchant,  who  had  already  suffered 
for  his  resistance  to  the  imposition  of  Tonnage  and  Poundage,  brought 

^  It  was  to  uphold  these  claims  of  the  Dutch  that  Grotiiis  wrote  his  celebrated 
Mart  Libtrum  [a.d.  1609.  and  his  famous  work  on  International  Law,  which 
appeared  in  1625],  which  was  answered  by  Selden  in  his  Mart  Clausum,  proving 
that  sovereignty  ox^er  the  Narrow  Seas  h.id  been  exercised  by  England  from  the 
earliest  times.  [The  controversy  was  put  an  end  to  by  the  illustrious  Bynkershoek, 
in  his  defence  of  the  complete  freedom  of  the  seas,  "  De  dominio  Maris. ''  1702.  who, 
however,  acknowledi^ed,  on  the  other  hand,  that  the  sovereignty  of  Maritime 
States  extended  to  the  so-called  coast  waters. — "quousque  tormenta  exploduntur ; " 
and  "  terrne  dominium  finitur.  ubi  finitur  armorum  vis." — Ed.]  [Mr.  Lawrence,  late 
Deputy  W'hewell  Professor  of  International  Law  in  the  University  of  Cambridge, 
has  well  shewn,  in  an  article  in  the  /.<iw  Ma^aziftt  and  Jieviexo,  No.  ccli..  for 
February,  1884.  reprinted  in  his  Eisavs  on  Some  Disputed  Questions  in  Modern 
International  Law  (1884-5),  ^hat  '  the  famous  Mare  Ciansum  and  Mare  Liberum 
controveriy  has  ended  by  the  victory  of  tlie  advocates  of  Mare  Liberum  all  along 
the  line.* — C." 

«  Hist.  i.  68. 

*  Gardiner,  Prrs,  (Jov,  ii.  i^o.  tqt.  20^,  2<?2. 
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an  action  in  the  King's  Bench  against  the  Lord  Mayor  for  imprisoning 
him  on  refusal  to  pay  the  assessment    The  defendant  pleaded  the 
King's  writ  as  a  special  justification,  and  the  Judges  refused  even  to 
allow  the  question   of  right  to  be  argued,  Berkeley,  one  of  their 
number,  declaring  that  *"  there  was  a  rule  of  law  and  a  nile  of  govern- 
ment, and  that  many  things  which  might  not  be  done  by  the  rule  of 
law  might  be  done  by  the  rule  of  government.'  * 
Third  wrii of     The  issuing  of  a  third  writ  of  ship-money,  affecting,  like  its  imme- 
9  "JctTibjaV  diate  predecessor,  the  whole  of  England,  made  it  but  too  clear  that  it 
was  the  King's  inteniion  to  retain  this  innovation  as  a  pennancnt  tax, 
to  be  levied  at  his  pleasure  without  the  consent  of  the  nation.    The 
opposition  to  the  writs,  hitherto  restricted  to  particular  localities,  now 
assumed  a  general  aspect,  and  was  taken  up  by  men  of  the  highest 
rank  and  of  undoubted  lovaltv.     The  Karl  of  Danbv  nienr\-  Danvers), 
an  old  servant  of  ihc  Crown,  wrote  to  the  Kinij,  warning  him  of  the 
universal  dist  onicnt  of  his   subjocts.     The  new  levies  o(  money,  he 
said,  were  rcpuj^nar.t  to  the  fundamental  laws  of  England,  and  to  the 
privileges  which  their   ancestors  and   they  themselves   had   till   the 
present  time  enjoyed.     It  was  of  the  manner  in  which  the  money  was 
raised,  not  of  the  amount,  that  they  complained.    The  only  way  for 
the    King  to   give  satisfaction  to  his  subjects  was  by  summoning 
Parliament."    The  Earl  of  Warwick  (Robert  Rich)  addressed  him  in 
much  plainer  language,  and  several  peers  drew  up  a  protestation  to 
the  King,  which,  however,  does   not  appear  to  have  been  actually 
presented.*    But  Charles  had  no  inteniion  either  of  calling  a  Parlia- 
ment or  of  desisting  from  the  exaction  of  the  obnoxious  tax,  which 
produced  an  annual  revenue  of  over  ^£200,000.    The  people  murmured, 
iDut  were  obliged  to  yield  to  the  overbearing  power  of  the  Crown. 
Several  attempts  were  made  to  raise  the  question  of  the  legality  of  the 
levy  in  the  Courts  of  Law,  but  the  Crown  always  found  means  to 
Hampden's    clude  the  discussion.     At  length,  in  1637,  John  Hampden,  a  gentleman 
«'«;«ai  «o      of  ancient  family  and  good  estate  in  Buckinghamshire,  succeeded  in 
obtaining  a  Judicial  decision  upon  the  point  of  law.     Having  refused 
to  pay  the  sum  of  20^.  assessed  upon  a  portion  of  his  estate,^  pro- 
ceedings were  instituted  against  him  in  the  Exchequer,  to  which  he 
appeared  and  demurred  to  the  writ  as  insufficient  in  law.    *  Till  this 
time,'  says  Clarendon,  *  he  was  rather  of  reputation  in  his  own  country 

*  Riishworih.  ii.  32,7. 

*  Gardiner,  Pcrs.  Gov.  ii.  315. 
^  G.irdiner,  Pers.  Gov.  ii.  316. 

*  The  sum  of  20s.  was  assessed  on  lands  in  Great  Missenden,  and  another  sum 
of  3 XX.  6 J.  on  his  lands  in  Great  Kimble. 


lay. 
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than  of  public  discourse  of  fame  in  the  kingdom  :  but  then  he  grew 
the  argument  of  all  tongues,  every  man  inquiring  who  and  what  he  was 
that  durst,  on  his  own  charge,  support  the  liberty  and  prosperity  of 
the  kingdom.* "  The  King  awaited  the  decision  of  the  Judges  with 
confidence.  Some  time  previously  he  had  privately  submitted  to  Extra- 
them  the  following  questions  :  (i)  *  When  the  good  and  safety  of  the  i" in^jj,*  ^ ^f 
kingdom  in  ijcncral  is  concerned  and  the  whole  kiniidom  is  in  danger  ;  «he  J"d4e«. 

7  Kcb.  it  17. 

whether  may  not  the  King,  by  writ  under  the  Great  Seal  of  England, 
command  all  the  subjects  of  this  kingdom,  at  their  charge,  to  provide 
and  furnish  such  number  of  ships,  with  men,  victuals,  and  munitions, 
and  for  such  time  as  he  shall  think  fit,  for  the  defence  and  safeguard 
of  the  kingdom  from  such  danger  and  peril ;  and  by  law  compel  the 
doing  thereof  in  case  of  refusal  or  refractoriness  ?  (2)  .And  whether, 
in  such  case,  is  not  the  King  sole  judge,  both  of  the  danger,  and  when 
and  how  the  same  is  to  be  prevented  and  avoided?'  The  Judges 
(with  the  exception  of  Crokc  and  11  u:ton.  who.  ho'.vever.  subscribed 
their  names  on  the  principle  thai  the  judgment  of  the  majority  was 
that  of  the  whole  body)  answered  both  questions  in  favour  of  the 
prerogative :  and  this  extra-judicial  opinion  was  by  the  King's  order 
publicly  read  in  the  Star  Chamber,  and  enrolled  in  all  the  courts  at 
Westminster.- 

During  twelve  days  the  great  case  was  argued  in  the  Exchequer  Arjumenw 

on  the  case. 

*  Hampden,  who  ^\as  a  cousin  of  Olix'cr  Cromwell,  had  sat  in  Charles's  first 
three  Parliaments.  For  refusing  to  contribute  to  the  general  lo.m  in  1626,  on  the 
ground  that  '  he  feared  to  draw  upon  hinibclf  that  curse  in  Magna  Charta  which 
should  be  read  twice  a  year  against  those  that  do  infringe  it,'  he  was  comniitted  to 

frison.  !)ut  regained  his  freedom  in  time  to  be  re-elected  to  the  Parliament  of  1628. 
n  the  Long  Parliament  he  sat  for  Buckinghamshire,  and  on  the  breaking  out  of 
the  Civil  War,  took  a  colonel's  commis-ion  in  the  Parliamentary  army.  He  died 
fe4th  June,  1643,  of  wounds  received  in  a  skirmish  at  Chalgrove,  near  Oxford,  six 
days  previously.  [Green,  Nisf.  Em^^.  People,  iii.  175-7,  gives  a  picturesque  account 
of  Hampden's  early  life  and  home  surroundings  in  his  '  Elizabethan  hall  gin  round 
with  galleries  and  stately  staircases.'  on  a  rise  of  the  Chilterns.  and  points  out  how 
the  ability  which  he  shewed  when  he  took  his  seat  in  the  '  memorable  Parliament ' 
of  1620.  at  once  'carried  him  to  the  front, 'so  that  he  is  found  ' managing  conferences 
with  the  Lords,'  and  the  friend  of  Eliot  and  of  Pym. — C] 

'  Tlie  opinion  of  the  Judges  was  twice  taken  by  the  King  :  first,  in  Dec.  1635. 
shortly  after  the  issue  of  the  second  writ,  and^  again  more  formally  in  Feb.  1637. 
Their'answers  were  practically  the  same  on  both  occasions.  On  their  last  opinion 
Stra/ford  wrote  :  '  Since  it  is  lawful  for  the  King  to  impose  a  tax  towards  the 
equipment  of  the  navy,  it  must  be  equally  so  for  the  lo-y  of  an  army ;  and  the  same 
reason  which  authorises  him  to  levy  an  army  to  resist  will  auiiiorise  him  to  carry 
that  army  abroad,  that  he  may  prevent  invasion.  Moreover,  >*hai  is  law  in  England 
is  law  also  in  Scotland  and  Ireland.  This  dt'cisi<m  0/ f/ie  jtid,;cs  ivillthi-rc/ore  make 
the  King  absolute  at  home  and  formidable  abroad.  L',;t  him  only  abstain  from  war 
a  few  years,  that  he  may  habituate  his  subjects  to  the  payment  of  this  tax.  and  in 
the  end  he  will  find  himself  more  powerful  and  rcsjjecied  than  any  of  his  prede- 
cessors.'—StraflFord  Papers,  ii.  61.  [For  the  answers  of  the  Judges,  cf.  Denman's 
Broom's  Const,  Law,  p.  306. — C] 
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Chamber,  by  the  celebrated  Oliver  St.  John  and  Mr.  Holbome  as 
counsel  for  Hampden,  by  the  Attorney-General  Bankes  and  the 
Solicitor-General  Littleton  on  behalf  of  the  Crown.  On  the  part  of 
Hampden  it  was  maintained  : — 

(i.)  That  the  Law  and  Constitution  of  England  had  provided 
certain  known  and  undoubted  means  for  the  defence  of  the  realm 
whether  by  sea  or  land.  (<i)  The  military  tenures  of  land  bound  a 
lar«;e  part  of  the  kingdom  to  a  stipulated  service  at  the  charge  of  the 
holders.  The  Cinque  Ports  also,  and  some  other  towns  held  by  an 
analogous  tenure,  were  bound  to  furnish  a  quota  of  ships  or  men  in 
return  for  the  special  privileges  which  they  enjoyed.  (F)  In  addition 
to  these  ser\Mces  in  kind  for  defence  by  land  and  sea,  things  coming 
to  the  King  by  prerop^ativc,  as  the  pro6ts  arising  from  the  feudal 
tenures,  and  various  other  emoluments  received  in  right  of  the  Crown, 
were  applicable  so  far  as  they  would  extend  to  the  public  use.  (t)  The 
Kin^^%  moreover,  had  been  specially  provided  wi:h  particular  suppiics 
of  moncv  for  defence  of  the  sea  in  time  of  dan 'er,  as  :hc  customs  on 
wool  and  leather,  tonna:^e  and  poundage.  With  regard  to  the  legality 
of  the  modem  Impositions,  far  in  excess  of  the  ancient  use,  Mr. 
St.  John  said  he  did  not  intend  to  speak  :  *for  in  case  his  Majesty 
may  impose  upon  merchandise  what  himself  pleaseth,  there  will  be 
less  cause  to  tax  the  inland  counties  ;  and  in  case  he  cannot  do  it,  it 
will  be  strongly  presumed  that  he  can  much  less  tax  them.' 

(ii.)  When  these  ordinary  revenues  proved  insufficient,  the  Con- 
stitution had  provided  other  sufficient  and  lawful  means — viz.,  aids 
and  subsidies  granted  in  Parliament.  To  these  the  Kings  of  England 
had  at  all  times  habitually  had  recourse.  *  For  as,*  said  St.  John, 
*  without  the  assistance  of  his  judges,  his  Majesty  applies  not  his  laws, 
so  neither  without  the  assistance  of  his  great  council  in  Parliament 
can  he  impose.  The  fact  that  our  Kings  also  obtained  supplies  of 
money  by  loans  on  promise  of  repayment,  or  by  Benevolences  which 
were  in  the  nature  of  alms  from  their  subjects,  afforded  additional 
proof  that  they  possessed  no  prerogative  of  general  taxation.  It  is 
rare  in  a  subject,  and  more  so  in  a  prince,  to  ask  and  take  that  as  a 
gift,  which  he  may  and  ought  to  have  of  right. 

(iii.)  But  the  most  conclusive  and  irrefutable  argument  was  founded 
on  the  long  series  of  statutes,  concluding  with  the  recently- granted 
Petition  of  Right,  by  which,  in  most  emphatic  language,  it  was  pro- 
vided that  no  tax  should  be  levied  on  the  subject  without  the  consent 
of  Parliament. 

(iv.)  As  to  the  precedents  alleged  on  the  Crown  side,  it  was 
:\nswercd  that  most  or  all  of  them  applied  to  sea-towns  and  havens  ; 


XIV.]  Petition  of  Right  to  tlu  Restoration.  Aril 

and  that  it  appeared  that  the  inland  counties  had  not  so  much  as 
de  facto  been  usually  charged  for  ships.  But  even  if  precedents  could 
be  adduced,  they  could  not  be  upheld  in  the  teeth  of  so  many  statutes. 
The  question  was  not  what  had  been  done  de  factOy  for  many  things 
had  been  done  which  were  never  allowed,  but  what  had  been  done, 
and  might  be  done  d£  jure,    Judicandum  est  le^ibus  non  exemplis. 

(v.)  Lastly,  admitting  that  in  a  case  of  over-ruling  necessity,  as  of 
actual  invasion,  or  its  immediate  prospect,  not  only  the  Sovereign,  but 
each  man  in  respect  of  his  neighbour,  might  do  many  things  absolutely 
illegal  at  other  seasons,  yet  in  the  present  case  there  was  no  over- 
whelming danger ;  the  nation  was  at  peace  with  all  the  world  ;  and  it 
would  be  absurd  to  reckon  the  piracies  of  a  few  Turkish  corsairs 
among  those  instant  perils  for  which  a  Parliament  would  provide  too 
late. 

The  twelve  Judges  took  some  time  for  deliberation,  and  delivered  judetnem 
their  jud|;ments  during  the  three  next  terms,  four  in  each  term.  c7own. 
Seven  pronounced  in  favour  of  the  Crown,  and  five  in  favour  of 
Hampden  ;  so  that  the  majority  against  him  was  the  least  possible. 
Of  the  five  who  decided  for  Hampden,  three  based  their  judg- 
ments upon  merely  technical  grounds  peculiar  to  his  particular  case  : 
but  the  other  two,  Croke  and  Hutton,  boldly  denied  the  right  claimed 
by  the  Crown,  without  the  smallest  qualification.  The  elaborate  and 
learned  judgment  of  Sir  George  Croke^  was  grounded  upon  the 
following  reasons :  ist.  That  the  command  by  the  King's  writ  to  have 
ships  at  the  charge  of  the  inhabitants  of  the  county  was  illegal  and 
contrary  to  the  Common  Law,  not  being  by  authority  of  Parliament. 
2ndly.  That  if  at  the  Common  Law  it  had  been  lawful,  yet  this  writ 
was  illegal,  being  expressly  contrary  to  divers  statutes  prohibiting  a 
general  charge  to  be  laid  upon  the  Commons  without  consent  in 
Parliament.  3rdly.  That  it  was  not  to  be  maintained  by  any  preroga- 
tive, nor  allegation  of  necessity  or  danger.  4thly.  Admitting  it  were 
legal  to  lay  such  a  charge  upon  maritime  ports,  yet  to  charge  any 
inland  county,  as  the  county  of  Bucks,  for  making  ships,  and  furnishing 
them  witli  mariners,  &c.,  was  illegal  and  not  warranted  by  any 
precedent.  On  the  other  hand  several  of  the  Judges  who  pronounced 
for  the  Crown,  finding  it  almost  impossible  to  elude  the  force  of  the 
numerous  prohibitory  statutes,  rested  their  decision  upon  the  intrinsic 
Absolute  authority  of  the  King,  and  the  inability  of  Parliament  to 
limit  the  high  prerogative  of  the  Crown.  Mr.  Justice  Crawley  said  : 
*  This  imposition  without  Parliament  appertains  to  the  king  originally, 

*  'See  Croke's  Jiitlgment.  in  D»mm.in"s  Broom's  Const,  Law,  pp.  338-55,  where 
it  is  follQWcd  by  that  of  Finch,  C.  J.,  contra,— C.^ 
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and  to  the  successor  ipso  facto^  if  he  be  a  so\'ereign  in  ri^ht  of  his 
sovereignty  from  the  crou'n.  You  cannot  have  a  king  without  these 
royal  rights.'  'Wliere  Mr.  Holbome,*  said  Mr.  Justice  Berkeley, 
'  supposed  a  fundamental  policy  in  the  creation  of  the  frame  of  this 
kingdom,  that,  in  case  the  monarch  of  England  should  be  inclined  to 
exact  from  his  subjects  at  his  pleasure,  he  should  be  restrained,  for 
that  he  could  have  nothing  from  them,  but  upon  a  common  consent 
in  parliament ;  he  is  utterly  mistaken  therein.  The  ]a^v  knows  no 
such  king-yoking  policy.  The  law  is  itself  an  old  and  trusty  ser\'ant 
of  the  king's  ;  it  is  his  instrument  or  means  which  he  uscth  to  govern 
his  people  by :  I  never  read  nor  heard  that  lex  was  rex ;  but  it  is 
common  and  most  true  that  rex  is  lex.*  *  The  king,  pro  bono  publico^ 
said  Vernon,  another  Judge,  *may  charge  his  subjects,  for  the  safety 
and  defence  of  the  kingdom,  notwiihstandinj^  any  act  of  parliament, 
and  a  statute  derogatory  from  the  preroiraiive  doth  not  bind  the  king  : 
and  the  kin.,'  may  dispense  wiih  any  law  in  cases  of  necessity.'  Sir 
John  Kinch.  Chief  lustioe  of  the  Common  Pleas,  who  had  himself 
advised  ilic  extension  of  the  writs  of  ship-muney  to  inland  counties, 
followed  in  the  same  strain  :  *  No  act  of  parliament,'  he  said,  *  can  bar 
a  king  of  his  regality,  as  that  no  land  should  hold  of  him,  or  bar  him 
of  the  allegiance  of  his  subjects  or  the  relative  on  his  part,  as  tnist 
and  power  to  defend  his  people  :  therefore  acts  of  parliament  to  take 
away  his  royal  power  in  the  defence  of  his  kingdom  are  void  ;  they  are 
void  acts  of  parliament  to  bind  the  king  not  to  command  the  subjects, 
their  persons,  and  goods,  and  1  say  their  money  too  ;  for  no  aas  of 
parliament  make  any  difference.'* 
EiTcctofihis  Charles  had  little  cause  for  rejoicing  at  the  legal  decision  in  his 
ju  gnicnt.    fj^^.Qyj.     jjg  Qj^iy  effect  was  to  make  Hampden  the  most  popular  man 

in  England,  and  to  strengthen  and  widely  extend  the  public  indigna- 
tion. *  It  is  notoriously  known,'  says  Lord  Clarendon,  *  that  pressure 
[ship-money]  was  borne  with  much  more  cheerfulness  before  the 
judgment  for  the  king  than  ever  it  was  after ;  men  before  pleasing 
themselves  with  doing  somewhat  for  the  King's  service,  as  a  testimony 
of  their  affection,  which  they  were  not  bound  to  do,  many  really 
believing  the  necessity,  and  therefore  thinking  the  burthen  reasonable ; 
others  obser\'ing  that  the  advantage  to  the  King  was  of  importance, 
when  the  damage  to  them  was  not  considerable,  and  all  assuring 
themselves  that  when  they  should  be  weary  or  unwilling  to  continue 
the  payment,  they  might  resort  to  the  law  for  relief,  and  find  it.  But 
when  they  heard  this  demanded  in  a  court  of  law  as  a  right,  and  found 

»  3  St.  Tr.  825  ;  Hallam,  Const.  Hist.  ii.  [21,  22]. 
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• 
it,  by  sworn  judges  of  the  law,  adjudged  so,  upon  such  grounds  and 
reasons  as  every  stander-by  was  able  to  swear  was  not  law,  and  so  had 
lost  the  pleasure  and  delight  of  being  kind  and  dutiful  to  the  King, 
and  instead  of  giving  were  required  to  pay,  and  by  a  logic  that  left  no 
man  anything  which  he  might  call  his  own  ;  they  no  more  looked 
upon  it  as  the  case  of  one  man,  but  the  case  of  the  kingdom,  nor  as 
an  imposition  laid  upon  thcin  by  the  King,  but  by  the  judi^es,  which 
they  thought  themselves  bound  in  conscience  to  the  public  justice  not 
to  submit  to.  It  was  an  observation  long  ago  by  Thucydidcs,  "that 
men  are  more  passionate  for  much  injustice  than  for  violence, 
because/'  says  he,  *^  the  one  coming  as  from  an  equal  seems  rapine, 
when  the  other,  proceeding  from  one  stronger,  is  but  the  effect  of 
necessity."  So,  when  ship-money  was  transacted  at  the  Council 
Board,  they  looked  upon  it  as  a  work  of  that  power  they  were  all 
oblijjcd  to  trust,  and  an  ett'ect  of  that  foresiijht  thev  were  naturallv  to 
rely  upon.  Imminent  neccs>ity  and  public  safety  were  convincing 
persuasions  ;  and  it  might  not  seem  oi'  apparent  ill-consequence  to 
them,  that  upon  an  emergent  occasion  the  royal  power  should  rill  up 
an  hiatus,  or  supply  an  impotency  in  the  law.  But  when  they  saw  in 
a  court  of  law  (that  law  that  gave  them  title  .to,  and  possession  of,  all 
that  they  had)  reason  of  state  urged  as  elements  of  law,  judges  as 
sharp-sighted  as  secretaries  of  state,  and  in  the  mysteries  of  state  ; 
judgment  of  law  grounded  upon  matter  of  fact,  of  which  there  was 
neither  inquir>'  nor  proof,  and  no  reason  given  for  the  payment  of  the 
thirty  shillings  in  question,  but  what  included  the  estates  of  all  the 
standers-by  ;  they  had  no  reason  to  hope  that  doctrine,  or  the 
promoters  of  it,  would  be  contained  within  any  bounds,  and  it  was  no 
wonder  that  they,  who  had  so  little  reason  to  be  pleased  with  their 
own  condition,  were  no  less  solicitous  for,  or  apprehensive  of,  the 
inconveniences  that  might  attend  any  alteration. 

'  And  here  the  damage  and  mischief  cannot  be  expressed  that  the 
Crown  and  State  sustained,  by  the  deserved  reproach  and  infamy  that 
attended  the  judges,  by  being  made  use  of  in  this  and  like  acts  of 
power ;  there  being  no  possibility  to  preserve  the  dignity,  reverence, 
and  estimation  of  the  laws  themselves,  but  by  the  integrity  and 
innocency  of  the  judges.  And  no  question,  as  the  exorbitancy  of  the 
House  of  Commons,  in  the  next  Parliament,  proceeded  principally 
from  their  contempt  of  the  laws,  and  that  contempt  from  the  scandal 
of  that  judgment :  so  the  concurrence  of  the  House  of  Peers  in  that 
fury,  can  be  imputed  to  no  one  thing  more  than  to  the  irreverence  and 
scorn  the  judges  were  justly  in,  who  had  been  always  before  looked 
upon  there  as  the  oracles  of  the  law,  and  the  best  guides  to  assist 
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that  House  in  their  opinions  and  actions.  And  the  Lords  now  thought 
themselves  excused  for  swerving  from  the  rules  and  customs  of  their 
predecessors  (who,  in  altering  and  making  of  laws,  in  judging  of 
things  and  persons,  had  always  observed  the  advice  and  judgment  of 
those  sages),  in  not  asking  questions  of  those  whom  they  knew 
nobody  would  believe :  thinking  it  a  just  reproach  upon  them  (who, 
out  of  their  councilship,  had  submitted  the  difficulties  and  mysteries 
of  the  law  to  be  measured  by  the  standard  of  what  they  called 
general  reason,  and  explained  by  the  wisdom  of  state)  that  they  them- 
selves should  make  use  of  the  licence,  which  the  others  had  taught 
them,  and  determined  that  to  be  law  which  they  thought  to  be  reason- 
able, or  found  to  be  convenient.  If  these  men  had  preser\-ed  the 
simplicity  of  their  ancestors,  in  severely  and  strictly  defending  the 
laws,  other  men  had  obser\'ed  the  modesty  of  theirs,  in  humbly  and 
dutifully  obeying  them.' ' 

The?c:tti-h  Jt  was  not  1  OH j;  after  the  condemnaiion  of  Hampden  that  Charles 
entered  upon  his  rash  and  unwise  attempt  lo  change  the  Ecclesiastical 
position  in  Scotland,  and  to  force  upon  the  people  of  that  kingdom  a 
Liturgy  %\hich  the  great  body  of  them  regarded  with  fanatic  abhor- 
rence." The  Scots,  having  drawn  up  and  signed  their  celebrated 
Covenant  (March,  1638),  at  length  took  up  arms  in  defence  of  their 
Religi::us  freedom.  By  the  ignominious  pacification  of  Berwick  (iSth 
June,  1639),  the  contest  was  only  adjourned,  and  both  sides  almost 

Di«tre«of  immediately  began  to  prepare  for  a  renewal  of  the  war.  In  this 
emergency,  the  real  impotence  of  the  King's  arbitrary  system  of 
government  became  apparent.  The  illegal  methods  of  supply  so  long 
practised  proved  utterly  inadequate  for  the  support  of  an  army,  and 
the  King,  after  eleven  years  of  despotic  rule,  most  reluctantly  yielded 
to  the  advice  of  his  Council  and  issued  writs  for  a  Parliament  which 
met  on  the  13th  April,  1640. 

1  Hist.  Rebell.  i.  69. 

'  [The  position  of  Ecclesiastical  affairs  in  Scotland  was  at  this  time  curious,  if 
not  anomalous.  There  was,  technically,  a  Hierarchical  government  of  the 
Established  Church  by  means  of  duly  consecrated  Bishops  for  the  ancient  Dioceses 
of  Scotland,  and  there  was  even  a  new  Diocese  formed,  that  of  Edinburgh,  but 
Episcopal  collation  to  benefices  seems  to  have  been  the  main  link  which  connected 
the  Church  with  Episcopacy,  and  the  use  of  Litui^icai  forms,  which,  of  course,  are 
not  of  the  essence  of  Episcopacy,  appears  to  have  Ijeen  either  confined  to  the 
service  conducted  by  the  Reader'  preparatory  to  the  Parish  Minister's  iier\*ice,  or 
to  the  use  of  the  Lords  Prayer,  the  Psalms,  an  I  the  Doxoiogy.  On  these  points, 
much  imeresting  informaiion  may  be  found  in  Beveridjfe's  Cuiross  and  TulliallaHt 
and  Davidson' s  Inverurie  and  Earldom  of  the  Garioch,  and  on  the  situation  after 
the  DibCaiabiishment  of  Episcopacy  in  1689.  in  Walkers  Life  and  Times  of  Rev. 
John  Skinner  of  Linshart.  In  the  present  day,  there  seems  to  be  rather  a  move  in 
tavour  of  Liturgical  worship,  among  an  influential  section,  at  least,  of  the  clergy  of 
Jie  Scoliiah  Esuiblishmcnt.  — C.^ 


the  (fovern 
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It  is  remarkable  that  the  House  of  Commons  which  met  after  so  'yJ*^/''/lf4 
lon^  a  period  of  arbitrary  misgovemment  was  admitted  on  all  sides  Unmtnu 
to  be  one  of  the  most  moderate  and  loyal  assemblies  which  had  been  IJImky  s" 
known  for  many  years.    '  The  House  generally/  says  Clarendon,  *  was  hs  modera- 
exceedingly  disposed  to  please  the  King  and  to  do  him  service.     It  {^^"iJJ** 
could  never  be  hoped/  he  remarks  elsewhere,  *  that  more  sober  or 
dispassionate  men  could  over  meet  together  in  thai  place,  or  fewer 
who  brought  ill  purposes  with  them.'  *     Charles  pressed  for  an  ample  CharUs  de- 
and  immediate  supply,  and  pledged  his  word  that  if  the  Commons  ||^mcUbte 
would  gratify  him  with  the  dispatch  of  this  matter,  he  would  give  them  »»»ppiy- 
time  enough  afterwards  to  represent  any  grievances  to  him.     But  the  The  Com- 
Commons,  led  by  Pym  and  Hampden,  and  mindful  how  shamefully  on'redrcUof 
the  Royal  word  had  been  already  violated,  shewed  a  thorough  deter-  K"e^»nccs. 
mination  to  have  their    accumulated    grievances  redressed  before 
voting  supplies.     They  declared  that  the  conduct  of  the  Speaker  on 
the  last  day  of  the  former  Parliament,  in  refusing,  at  the  alleged  com- 
mand of  the  King,  to  put  the  question  ;  and  the  prosecution  and 
imprisonment  of  Eliot,  Holies,  and  \'alentine,  for  their  behaviour  in 
Parliament,  were  breaches  of  privilege.    The  proceedings  against 
Hampden  in  the  Case  of  Ship-money  were  inquired  into  by  a  Com- 
mittee and  reported  matter  of  grievance :    and  the  various  other 
illegal  proceedings  during  the  long  discontinuance  of  Parliament  were 
discussed  in  detail.    '  Let  us  not  stand  too  nicely  upon  circumstances,'  Speech  of 
said  Edmund  Waller ;  *let  us  do  what  may  be  done  with  reason  and  walie" 
honesty  on  our  part  to  comply  with  the  King's  desires.     But  let  us 
first  give  new  force  to  the  old  laws  for  maintaining  our  rights  and 
privileges,  and  endeavour  to  restore  this  nation  to  its  fundamental 
and  vital  liberties, — the  property  of  our  goods,  and  the  freedom  of  our 
persons.    The  kings  of  this  nation  have  always  governed  by  Parlia- 
ments ;  but  now  divines  would  persuade  us  that  a  monarch  must  be 
absolute,  and  that  he  may  do  all  things  ad  libitum.    Since  they  are 
so  ready  to  let  loose  the  conscience  of  the  King,  to  enterprise  the 
change  of  a  long-established  government,  we  are  the  more  carefully 
to  provide  for  our  protection  against  this  pulpit-law — by  declaring  and 
re-enforcing  the  municipal  laws  of  the  kingdom.'^ 

With  this  object,  a  Committee  was  appointed  to  confer  with  the  Commitiee 
Peers  on  a  long  list  of  grievances  divided,  by  the  advice  of  Pym,  into  with  the 
the  three  heads    of   innovations   in  religion,   invasions  of  private  Jrietincet. 
property,  and  breaches  of  the  privileges  of  Parliament.     Impatient  at  a  question 

of  privilege. 

Clarendon,  Hist.  f.  139. 
*  Piirl.  or  Const.  Hi^i.  viii.  441. 
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the  delay,  Charles  had  recourse  to  the  interposition  of  the  Lords. 

They  voted  that  in  their  opinion  '  the  supply  should  have  precedency, 

and  be  resolved  upon  before  any  other  matter  whatsoever/ and  in  a 

conference    communicated  this  resolution  to  the  Commons.    The 

latter  at  once  voted  this  a  high  breach  of  their  privileges,  which  the 

Lords  answered  by  a  disclaimer  of  any  intention  to  interfere  with  the 

Exclusive      undoubted  right  of  the  Commons,  admitting  that  *■  the  bill  of  subsidies 

Commons  to  ought  to  havc  its  inccption  in  your  House  ;  and  that  when  it  comes 

MoMy-Biiu  "P  ^^  ^^^^^  lordships,  and  is  by  them  agreed  to,  it  must  be  returned 

back  to  you,  and  be,  by  your  Speaker,  presented.*  ^ 

Amrtu/-  *  nesidcs  the  exclusive  right    of   iniiiaiinj    Xroncy-nills,    the  Commons  also 

mentt  to        mnintainod  that  such   Bills  should  not  l)c  amended  by  the  Lonls.     In  1671.  ihc)' 
Momtvl^iils  successfully  disputed  the  right  of  the  Lords  to  reduce  the  amount  of  an  imposiiion'; 
fytluLonit.  3„j  since  that  year  ihc  Lords  have  tacitly  acquiesced  in  the  contention  of  the 
Commons.     Whencx'cr  amendments  have  hr^n  made  which  the  Commons  were 
desirous  of  adopiim:.  ihey  have  invariably  sn\i»d  ihcir  priviliijt*  by  ihrowmg  out  the 
amended  Bill  and  *c:iti;:u'  \:p  a  lrcs;»  I'.. 11  ^-n.s-oiivjni:  i.;e  L.-rd.-.'.iiuendn'.enii:.      But 
while   ab«.M;p.:n'^    tr«ni    ciifct    intiTierence   with     ::r.-inis   ol     <uuplv.    the    Lords 
occasion.-illy,  wjti.oui  cb'»*ci:on  from  the  Lo\\er  Ifonse.  rr-ertrd  or  postponed  other 
Hilis  inculentaily  aiieciinj;  supply  and  taxauon.  such  as  iiiils  lor  iiic  regulation  01 
trade  and  for  iniroMni;  or  repe;iiin<:  protective  ciuiics.     When,  however,  in  1790, 
they  amended  a  Bill   for  reculaiing  Warwick  Gaol,  by  shiftinij  the  proposed  rate 
from  the  owners  to  the  occupiers  of  land,  the  Commons  vindicated  their  privil^e 
by  throwing  out  the  Bill.     The  nglit  of  the  Lords  to  reject  a  Money-Bill,  '  to  pass 
all  or  reject  all.  without  diminution  or  alteration,*  was  explicitly  admitted  by  the 
Lower  House  in  1671  and  1689  ;  but  as  the  exercise  of  this  right  involved  the 
withholding  supplies  from  the  Crown,  the  Lords  were  loth  to  av-ail  themselves  of  it. 
and.   unable  to  exercise  any  control,   ceased  for  the  most  part  even  to  discuss 
financial  measures.     When,  in  1763,  they  opposed  the  third  reading  of  the  Wines 
and  Cider  Duties  Dill,  it  was  observed  that  this  was  the  rirsi  occasion  on  which 
they  had  been  known  to  divide  upon  a  Money-Bill.     At  length,  in  i860,  the  Lords 
exercised  their  legal  Riijht  of  rejection,  '  in  a  novel  and  startling  form,'  by  rejecting 
a  Bill  for  the  repeal  of  the  paper-duty,  after  Bills  for  the  increase  of  the  property- 
lav  and  stamp-duties,  intended  to  supply  the  dehciency  which  would  be  caused  by 
such  repeal,  had  already  received  the  Ron  al  assent.     The  legal  right  of  the  Lords 
to  reject  any  Bill  whaie\er  was  indisputable  ;  and  this  particular   Bill  had  en- 
countered stormy  opposition  in  the  Lower  House,  where  it  was  only  carried  by  a 
majority  of  nine.     '  \et  it  was  contended,'  obscrxes  Sir  Erskine  May.  'with  great 
force,  that  to  undertake  the  office  of  revising  the  balances  of  supplies  and  ways  and 
means — which  had  never  been  assumed  by  the  Loids  during  two  hundred  years — 
was  a  breach  of  constitutional  usage,  and  a  violation  of  the  first  principles  upon 
which  the  privileges  of  the  House  are  founded.     If  the  letter  of  the  law  was  with 
the  Lords,  its  spirit  was  clearly  with  the  Commons.'    After  the  lapse  of  six  weeks, 
during  which  a  Committee  of  the  Commons  had  searched  for  precedents  and 
reported  to  the  House,  Lord  Palmersion,  on  the  part  of  the  Government,  addressed 
the  House,  deprecating  a  collision  with  the  Lords,  and  expressing  his  opinion  that, 
in  rejecting  the  Paper  Duties  Bill,  they  had  been  actuated  by  motives  of  public 
policy  merely,   without  any  intention   of  entering  upon  a  deliberate  course  of 
interference  with  the  peculiar  fiinctions  of  the  Commons  ;  adding,  however,  that 
should  that  appear  to  bt»  their  intention,  the  latter  would  know  how  to  \indicate 
their  privilege^,  it  invaded,  and  would  be  supported  by  the  people.     He  concluded 
by  proposing  three  resolutions,  which  were  passed  by  the  House  :  (i)  'That  the 
right  of  granting  aids  and  supplies  to  the  Crown  fs  in  the   Commons  alone;' 
(2;  That,  although  the  Lords  had  sometimes  exercised  the  power  of  rejecting  Bills 
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In  the  meantime  the    Kine  sent  a  message  to  the  Commons,  9b^'^   . 

/*...#..  .•  •■  «  •     i  ..        /   .  .-«  T"  offers  to  gtv« 

otfenng,  if  they  would  grant  him  twelve  subsidies  (about  £$50,000),  up  ship- 
payable  in  three  years,  to  give  up  the  prerogative  of  ship-money.    But  Incite  lub- 
the  Commons  were  by  no  means  inclined  to  purchase  that  which  they  ^^^»** 
justly  claimed  as  their  right.      Many  observed  'that  they  were  toThcCom- 

,  ,  ^...  ••••!  1       mons  decline 

purchase  a  release  of  an   imposition  very  unjustly  laid  upon  the  to  purchase 
kingdom,  and  by  purchasing  it,  they  should  upon  the  matter  confess  fIJ^^"an  ^ 
it  had  been  just ;   which  no  man  in  his  heart  acknowledged  ; '  and  nicwi  impo- 
therefore  wished  *  that  the  judgment  might  be  first  examined,  and 
being  once  declared  void,  what  they  should  present  the  King  with 
would  appear  a  gift  and   not  a  recompense.'*     The  message  was, 
however,  taken  into  favourable  consideration,  and  the  Commons  were 
on  the  point  of  deciding  that  a  supply  should  be  granted  to  the  King, 
leaving  the  amount  and  the  manner  for  subsequent  consideration, 
when  Sir  Henry  Vane,  Secretary  of  State,  told  them  that  if  the  supply  imprudent 
were  not  voted  in  the  amount  and  manner  proposed  in  the  King's  Mr^secre- 
message,  it  would  not  be  accepted.    This  caused  an  adjournment  of  ^^^'  ^^"*' 
the  debate,  and  the  next  dav  the  Kincj  ansirily  dissolved  Pariiament,  Parliament 
which  had  sat  only  three  weeks.*    *  There  could  not  a  greater  damp,*  afi^r  three 
says  Clarendon,  *  have  seized  upon  the  spirits  of  the  whole  nation  ^"J^on 
than  this  dissolution  caused  ;  and  men  had  much  of  the  misery  in  5  May.' 1640. 
view  which  shortly  after  fell  out.     Nor  could  any  man  imagine  what  Effect  of  the 
offence  the  Commons  had  given,  which  put  the   King  upon  that 
resolution.     But  it  was  observed  that  in  the  countenances  of  those 
who  had  most  opposed  all  that  was  desired  by  his  Majesty,  there  was 
a  marvellous  serenity  ;  nor  could  they  conceal  the  joy  of  their  hearts  : 
for  they  knew  enough  of  what  was  to  come,  to  conclude  that  the  King 

relating  to  taxation,  yet  the  exercise  of  that  power  was  'justly  regarded  by  this 
House  with  peculiar  jealousy,  as  affecting  the  right  of  the  Commons  to  grant 
supplies  and  to  provide  the  ways  and  means  for  the  service  of  the  year ; '  and 
(3)  That  to  secure  to  the  Commons  their  rightful  control  over  taxation,  'this  House 
has  in  its  own  hands  the  power  so  to  impose  and  remit  taxes,  and  to  frame  bills 
of  supply,  that  the  right  of  the  Commons  as  to  the  matter,  manner,  measure,  and 
time,  may  be  maintained  inviolate.'  In  the  following  session  the  Commons 
effectually  prevented  a  second  interference  of  the  Lords,  by  including  the  repeal  of 
the  paper-duty  in  a  general  financial  measure  granting  the  property- tax,  the  tea  and 
sugar  duties,  and  other  ways  and  means  for  the  service  of  the  year,  which  the 
Lords  were  constrained  to  accept — May,  Const  Hist  ii.  104-1x2.  [y/de  a\so  Sir 
T.  E.  May's  Law  and  Usage  of  Parliament  (loth  edition),  pp.  540-550.  "It  would 
seem."  writes  Mr.  L.  O.  Pike.  Const  Hist  of  House  of  Lords,  p.  345,  "that, 
should  the  Commons  always  follow  the  same  policy,  the  Lords  would  lose  even  the 
power  of  throwing  out  a  Mon»*y-Bill,  or  would  be  able  to  assert  it  only  at  the  risk 
of  interrupting  all  leijislation  affecting  the  public  revenue  and  expenditure  ;"  see  also 
note  to  passage  cited. — En.] 

*  Clarendon.  Hist  i.  136/ 

•  Hist.  i.  138. 
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would  be  shortly  compelled  to  call  another  Parliament,  and  they  were 
as  sure  that  so  many  so  unbiassed  men  would  never  be  elected 
a^ain.' ' 
The  King         Charles  now  returned  to  his  old  Despotic  courses.   Several  members 
oki  DMpotic  o^  ^^  l^^c  House  of  Commons  were  committed  to  prison.     Forced 
couricft.        loans  were  exacted  :  fresh  monopolies  were  created.    Ship-money  was 
enforced  with  even  greater  rigour  than  before,  and  the  Lord  Mayor 
and  Shcrifls  of  London  were  prosecuted  in  the  Star  Chamber  for 
neglecting  to  levy  it.     A  new  imposition  was  laid  upon  the  counties, 
under  the   name  of  *  coat   and   conduct  money,'  for  clothing  and 
defraying  the  travelling  expenses  of  the  recruits  whom  the  King  had 
Convocation  pressed  into  his  services  against  the  Scots.     In  order  to  obtain  a 
concinu     .    ^^^^<^  yf  gjjj  subsidies  from  the  clergy,  Convocation  was  unconstitution- 
ally continued  after  the   dissolution   of   Parliament,  under  a  fresh 
Commission  authorisini;  its  sittings  *  during  pleasure,' and  empowering 
Promuiza:ei  it  to  alter  and  amend  the  laws  of  the  Church.     It  accordingly  framed 
cTnrn**  '^    and  promulgated  a  set  of  Canons  which  greatly  irritated  both  the 
political   and   religious   feelings   of  a  great   part  of  the  nation.     In 
addition  to  inculcating  the  Divine    Right  of  kings,  and  denouncing 
A  new  oath    the  damnable  sin   of  resistance  to  authority,  a  new  oath  'for  the 
[n«?nnowJ.    P'^eventing  of   all    innovations   in  doctrine  and    government '   was 
tionsin         appointed  to  be  taken  by  all  clergymen,  and  all  graduates   in   the 
rctgion.        Universities,  while  Separatists  of  all  denominations  were  subjected  to 

the  same  penalties  as  Romish  recusants/* 

Failure  of         In  his  military  operations  against  the  Scots,  Charles  failed  utterly 

!!peraiioni     2Lnd  ignominiously.     After  the  defeat  at  the  ford  of  Newbum-on-Tyne, 

againsuhe    the  English  army,  disheartened,  undisciplined,  and  disaffected,  had 

1640,  Aug.     retreated  to  York,  leaving  the  four  northern  counties  to  be  possessed 

'*  by  the  victors.     *  The  game  of  tyranny,'  observes  Macaulay,  *  was  now 

up.      Charles  had  risked  and  lost  his  last  stake.  .  .  His  army  was 

mutinous,  his    treasury  was  empty  ;    his  people   clamoured  for  a 

Parliament ;   addresses  and  petitions  against  the  government  were 

presented.     Strafford  was  for  shooting  the  petitioners  by  martial  law ; 

Great  but  the  King  could  not  trust  the  soldiers.    A  great  council  of  Peers 

SSS^iLm-     ^^^s  called  at  York,  but  the  King  could  not  trust  even  the  Peers.     He 

mored  at      Struggled,  evadcd,  hesitated,  tried  every  shift,  rather  than  again  face 

the  representatives  of  his  injured  people.    At  length  no  shift  was  left. 

He  made  a  truce  with  the  Scots'  and  summoned  a  Parliament.' ' 

*  Ibid,  i.  139. 

•  Neal,  Hist.  Punt.  ii.  302. 

'  Macaulay,  ('  Hampden,'}  [Essays,  i86a,  i.  461     -C] 


XlV.]  Petition  of  Right  to  tJu  Restoration.  481 

On  the  3rd  of  November,  1640,  met  that  renowned   Parliament  Wj^^^p^^ 


errors  and  disasters,  is  justly  entitled  to  the  reverence  and  gratitude 
of  all  who,  in  any  part  of  the  world,  enjoy  the  blessings  of  constitu- 
tional government/  *     The  elections  had  proceeded  with  the  utmost 
excitement  throughout  England.     The  Court  candidates  were  rejected 
on  all  sides.    The  exertions  of  the  leaders  of  the  Popular  party — of 
Hampden  in  particular,  who  rode  from  shire  to  shire  exhorting  the 
electors    to    return    worthy    members  • — secured  an   overwhelming 
majority  on  the  side  of  the  Opposition.     *  There  was  observed,*  says 
Clarendon,  *amar\'ellous  elated  countenance  in  most  of  the  members 
before  they  met  toj,'ether  in  the   House ;   the  same  men   who  six 
months  before  were  observed  to  be  of  very  moderate  tempers,  and  to 
wish   that   gentle   remedies   might  be   applied   without  opening  the 
wound  too  wide  and  exposing  it  to  the  air,  and  rather  to  cure  what 
was  amiss  than  too  strictly  to  muke  inquisition  into  the  causes  and 
origin  of  the  malady,  talked  now  in  another  dialect  both  of  things  and 
persons,  and  said  that  they  must  now  be  of  another  temper  than  they 
were  the  last  Parliament ;  that  they  had  now  an  opportunity  to  make 
their  country  happy  by   removing    all    grievances  and  pulling  up 
the  causes  of  them  by  the  roots,  if  all  men  would  do  their  duties.'  ^ 

The  first  day  on  which  the  House  met  for  business,  Pym  delivered  Speech  of 
a  long  and  eloquent  speech  on  the  miserable  state  and  condition  of  ^^(t^  ^itl 
the  Kingdom,  denouncing  the  many  arbitrary  proceedings   of  the  Kingdom. 
Government  as  *  done  and  contrived  maliciously,  and  upon  delibera- 
tion, to  change  the  whole  frame,  and  to  deprive  the  whole  nation,  of 
all  the  liberty  and  property  which  was  their  birthright  by  the  laws  of 
the  land,  which  were  now  no  more  considered  but  subjected  to  the 
arbitrary*  power  of  the  Privy  Council,  which  governed  the  kingdom 
according  to  their  will   and  pleasure.'     Of  the  persons  who  had 
contributed  their  joint  endeavours  to  bring  this  misery  upon  the 
nation,  he  named  the  Earl  of  Strafford  as  'one  more  signal  in  that 

*  IHd.  loc.  cit.  and  Works,  i.  76. 

'  [This  ride,  however,  in  which  Pym  accompanied  Hampden,  was  'hardly 
needed.'  Siivs  Green,  Hist.  Bng.  People,  iii.  195,  '  for  the  summons  of  a  Parliament 
at  once  woke  the  kingdom  to  a  fresh  life.'  One  marked  fciiure  of  this  fresh  life, 
noted  by  Green,  loc.  cit.,  was  that  '  the  Puritan  cmigrati  )n  to  Now  England  was 
suddenly  and  utierly  suspended.'  The  int-nding  emigrants  stayed  at  home,  says 
Winlhrop,  'in  expectaiion  of  a  new  world.' — C.  [30.000  enii:;ranis  had  ^I^eady 
left  the  country  for  the  New  World,  in  consequence  of  ihe  reign  of  lerror  under  the 
Star  Cliamber. — Ed.] 

'  Clarendon,  Hisi.  i.  171. 
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administration  than  the  rest,  being  a  man  of  great  parts  and  contriv- 
ance, and  of  great  industry  to  bring  what  he  designed  to  pass  ;  a  man 
who  in  the  memory  of  many  present,  had  sat  in  that  House  an  earnest 
vindicator  of  the  laws,  and  a  most  zealous  assertor  and  champion  for 
the  liberties  of  the  people ;   but  that  it  was  long  since  he  turned 
apostate  from  those  goo<i  affections,  and,  according  to  the  custom  and 
nature  of  apostates,  was  become  the  greatest  enemy  to  the  liberties  of 
his  country,  and  ihc  greatest  promoter  of  tyranny  that  any  age  had 
wCt'o*       produced.'     It  was  resolved,   with   *  an  universal  approbation   and 
A/r.iy.ir»/.     consent  from  the  whole  House,'  to  impeach  Strafford  of  high  treason. 
Pym  immediately  carried  up  the  message  to  the  bar  of  the  Lords, 
who,  with  ver\'  little  debate,  committed  the  Earl  to  the  custody  of  the 
Usher  of  the  IJlack  Rod,  there  to  remain  until  the  Commons  should 
bring  in  a  particular  charge  against  him.*    That  Strafford  had  been 
technically  criiiltv  of  the  crime  of  hiirh  treason  was  a  matter  of  grave 
iiUcxrfu-     doubt,  and  his  execut:«)n   .12   May,   1641;  under  a  Hill  of  .Attainder, 
a  n.M^f*^'^     brou.:;ht  in  after  a  lengthy  trial  had  failCxl  to  secure  the  probability  of  a 
VMai^"*     legal  conviction,  and  passed,  amidst   popular  tumults,  by  the  small 
it4i.    '        majority  of  seven  in  a  House  of  Peers  which  could  muster  only  forty- 
five  voles,  has   procured    for    him   that   sympathy  which   violence 
invariably  assures  to  its  victims.     But  there  can  be  no  doubt  that 
from  the  time  when   he  devoted   his   consummate  abilities  to  the 
establishment   of   that   Despotic   system   of   government   which   he 
emphatically  termed  *  Thorough,'  he  became  and  continued  a  most 
formidable  enemy  to  his  country's  freedom.     However  unsatisfactory 
in  a  purely  legal  point  of  view,  the  hesitating  opinion  of  the  Judges 
may  be  taken  as  truly  expressing  at  least  his  moral  guilt,  when  they 
declared  that  he  *  deserved  to  undergo  the  pains  and  forfeitures  of 
Impeach-      high  treason  by  law.'  -    The  impeachment  of  Strafford  was  followed 
Laiid,Vinch,  "P  ^X  that   of  Archbisliop   Laud ;   of  the   Lord-Keeper  Finch  ;   of 
•nd"o*heii''  ^^'»"^^b^"^»  Secretary'  of  State  ;  of  six  of  the  Judges  for  their  conduct 
in  relation  to  Ship-money ;  and  of  some  other  laymen  and  ecclesias- 
tics.'   The  condemnation  of  Prynne,  Burton,  Bastwick,  Leighton,  and 
Victims  of     Lilburne,  those  victims  of  the  tyranny  of  the  Star  Chamber,  was 

the  Star 

Chamber 

r«lea»ed.  i  Clarendon,  Hist.  i.  174. 

•  Supra,  p.  433.  n.  i. 

•  For  the  details  of  Strafford's  and  Laud's  impeachments,  see  supra,  pp.  433,  434. 
Finch  and  Windebank  saved  themselves  by  flight  beyond  sea ;  some  of  the  other 
persons  were  never  brought  to  trial,  and  the  remainder  were  sentenced  to  payment 
of  heavy  fines.  fOne  of  the  judges  was  actually  arrested  on  the  judicial  bench  in 
Westminster  Hall.  A  resoluiion  passed  in  both  Houses  of  Parliament  laid  it  down 
for  the  future  that  judges  shou'd  be  appointed  for  life,  'quamdiu  se  bene 
gesscrini,"  cf.  Gneist.  Hist.  Engl.  Const.,  p.  555.  note.— Ed.] 
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declared  illegal,  and  their  liberation  ordered.  The  return  journey  of 
the  three  former  from  their  island  prisons  in  Jersey,  Guernsey,  and 
Scilly,  formed  a  triumphal  procession,  *  great  herds  of  people  meeting 
them  at  their  entrance  into  all  towns,  and  waiting  upon  them  out  with 
wonderful  acclamations  of  joy.'  Near  London  they  were  met  by 
'  above  ten  thousand  persons,  with  boughs  and  flowers  in  their  hands, 
the  common  people  strewing  flowers  and  herbs  in  the  ways  as  they 
passed,  making  great  noise  and  expressions  of  joy  for  their  deliverance 
and  return ;  and  in  those  acclamations  mingling  loud  and  virulent 
exclamations  against  the  Bishops  '*  who  had  so  cnielly  prosecuted  such  « 

godly  men."  * » 

In  the  meantime,  the  presence  of  the  Scotch  armv  in  the  northern  As*5>i.ince 
counties  rendered  the  Kmg  powerless  to  resist  the  will  of  his  rarlia-  scot*. 
ment.  Instead  of  aiding  him  *to  chase  out  the  rebels,'  as  he  had 
asked  them  to  do  in  his  opening  speech,  the  Commons  fraternised 
with  their  *  brethren  of  Scotland/  and  in  addition  to  a  grant  of  ^25,000 
a  month  so  lon;^  as  their  stay  in  England  should  be  necessary,  voted 
them  the  sum  of  £'.^00,000  as  an  indemnity  and  recompense  for  their 
brotherlv  assistance.- 

Master  of  the  situation,  the  Parliament  used  its  power  with  energy,  Salutary 
tact,  and  moderation.     During  the  first  session  of  ten  months  a  num-  Long^^Pariti- 
ber  of  salutary  Acts  were  passed,  which,  while  sweeping  away  most  of  "«"*• 
the  accumulated  abuses  of  recent  times*  left  the  ancient  Consti< 
tution  intact,  and  the  just  prerogatives  of  the  King  undiminished. 

(I)  The  first  of  these  statutes  regulated  the  intermission  and  dura-  TheTrien- 
tion  of  Parliament.  By  the  *  Act  for  the  preventing  of  inconveniences  1641. 
happening  by  the  long  intermission  of  Parliaments,'  it  was  provided 
that  if  in  every  third  year  Parliament  was  not  duly  summoned  and 
assembled  before  the  3rd  day  of  September,  it  should,  nevertheless, 
assemble  on  the  second  Monday  in  the  ensuing  November.  For 
this  purpose,  the  Lord  Chancellor,  or  Keeper  of  the  Great  Seal,  should 
be  sworn  to  issue  the  writs  for  a  new  Parliament  in  due  time,  under 
pain  of  disability  to  hold  his  office,  and  further  punishment ;  in  case 
of  his  default,  the  Peers  were  enabled  and  directed  to  meet  at  West- 
minster, and  any  twelve  or  more  of  them  to  issue  the  writs ;  failing 
the  Peers,  the  sherifl*s,  mayors,  and  bailiffs  should  cause  elections  to 
be  made  ;  and  lastly,  in  their  default,  the  electors  themselves  were  to 
meet  and  proceed  to  choose  their  representatives,  in  the  same  manner 
as  if  writs  had  been  regularly  issued  from  the  Crown.  No  future 
Parliament  was  to  be  dissolved,  prorogued,  or  adjourned  within  fifty 

*  Clarendon,  Hist.  i.  203  (bk.  iii.). 

•  Pari,  or  Const.  Hisi.  ix.  93. 
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days  after  the  time  appointed  for  its  meeting,  except  with  its  own 
consent ;  but  it  should  be  ipso  facto  dissolved  at  the  expiration  of 
three  years  from  the  first  day  of  its  session,  unless  actually  sitting  at 
the  time,  in  which  case  the  dissolution  should  be  postponed  till  its 
first  subsequent  adjournment  or  prorot^ationJ 

In  the  reigns  of  Edward  II.  and  Edward  III.  it  had  been  provided 
by  statute  that  Parliament  should  be  huldcn  at  least  once  in  cver>' 
ycar,^  but  as  no  provision  was  then  made  in  case  of  the  failure  of  the 
King  to  issue  the  necessary  writs,  the  law  had  been  dispensed  with  at 
pleasure.  The  known  resolution  of  Charles  to  govern  without  a  Par- 
liament made  it  absolutely  necessary  that  this  defect  in  the  machinery 
of  the  Constitution  should  be  remedied.  Carefully  adhering  to  the 
old  lines,  the  Triennial  Act  left  untouched  the  King's  prerogative  of 
calling  Parliament,  and  even  extended  the  legal  period  of  intermission 
from  one  year  to  three.  It  was  only  in  the  event  of  the  King  failing 
to  exercise  his  prerogative  within  the  prescribed  time,  that  another 
mode  was  provided  for  ensurin;^  the  supremacy  of  the  law.  The  limit 
placed  on  the  duration  of  any  one  Parliament,  although  a  novelty, 
was  merely  a  matter  of  detail  which  did  not  trench  upon  the  principle 
of  the  Constitution.  The  House  of  Commons  not  being  an  Estate  in 
itself,  but  merely  the  representative  of  an  Estate  of  the  Realm,  must 
be  periodically  renewed,  or  it  would  cease  to  be  a  really  Represen- 
tative assembly.  The  precise  limit  of  duration,  whether  one  year,  or 
three,  or  seven,  or  any  other  number,  is  a  matter  to  be  decided  by 
considerations  of  practical  convenience  and  efiicacy. 
Tonna(;eand  An  Act  was  passcd  putting  an  end  to  the  long-contested  prerogative 
granied'^ibr  of  levying  customs  on  merchandise.  By  this  Act  (which  granted  to 
iwo  months.  j|^g  King  tonnage  and  poundage  for  less  than  two  months},  after  re- 
citing that  these  duties,  not  having  been  granted  by  Parliament,  had 
been  collected  against  the  laws  of  the  realm,  and  that  the  farmers  and 
collectors  had  received  condign  punishment,  it  was  provided  that  in 
future  any  officer  presuming  to  levy  these  customs,  except  during  the 
time  specified  in  the  Act,  should  incur  the  penalties  of  prtumunire^ 
and  be  disabled  during  life  to  sue  in  any  court.  It  was  further,  in 
general  terms,  *  declared  and  enacted  that  it  is,  and  hath  been,  the 
ancient  right  of  the  subjects  of  this  realm,  that  no  subsidy,  custom, 
impost,  or  other  charge  whatsoever,  ought  or  may  be  laid  or  imposed 
upon  any  merchandise  exported  or  imported  by  subjects,  denizens,  or 
aliens,  without  common  consent  in  Parliament.' ' 

*  16  Car.  I.  c.  I :  repealed,  in  1664,  by  16  Car.  II.  c.  x. 
■  Supra,  pp.  224.  226. 

•  16  Car.  I.  c.  8.     The  grant  was  continued  by  six  subsequent  Acts  (cc.  la,  aa, 
35,  29,  31.  36)  for  short  periods  [down]  to  July  a,  164a, 
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An  *  Act  for  the  declaring  unlawful  and  void  the  late  proceedings  fjj^^'' 
touching  ship-money,  and  for  the  vacating  of  all  records  and  process 
concerning  the  same/  was  passed,  declaring  that  charge  illegal,  and 
annulling  the  judgment  in  the  Exchequer  Chamber  against  Hampden 
as  contrary  to  the  laws  and  statutes  of  the  realm,  the  right  of  pro|K»rty, 
the  liberty  of  the  subject,  and  the  Petition  of  Right.*  These  two 
Acts  closed  the  lengthy  series  of  statutes  which  during  the  course  of 
centuries  had  been  passed  in  restraint  of  arbitrary  taxation  by  the 
Crown. 

The  next  care  of  Parliament  was  to  sweep  away  all  those  irrei^ular 
and  arbitrary*  tribunals  which  had  been  the  principal  instruments  of 
despotic  power.  Hy  an  *  Act  for  the  regulating  of  the  Privy  Council,  JJJ'/^,,^^ 
and  for  taking  away  the  court  commonly  call*xl  the  Star  Chaml)er/  abMUhfd, 
after  reciting  .Magna  Charia  and  its  train  of  statutes  for  protecting  the 
liberty  and  property  of  the  su1)iort,  the  Court  of  .Star  Chamber  was 
abi'li>iicd,  and  \\\q  old  Constitutional  jirinciplc  re-cnunciatecl  'that 
neither  his  M.iiestv  nor  his  Privv  Council  hath,  or  ou::iu  to  have,  anv 
jurisdiction,  power,  or  authority,  by  any  arbitrary  way  whatsoever,  to 
examine  or  draw  into  question,  determine,  or  dispose  of  the  lands  or 
goods  of  any  subjects  of  this  kingdom,  but  that  the  same  ought  to  be 
tried  and  determined  in  the  ordinary  courts  of  justice,  and  by  the 
ordinary  course  of  the  law/  Under  this  statute,  although  the  jurisdic- 
tion of  the  Privy  Council,  as  well  as  of  the  Star  Chamber,  to  try  and 
determine  any  Civil  or  Criminal  cause,  was  abrogated,  the  Council 
still  retained  the  power  of  examining  and  committing  persons  charged 
with  offences.  Dut  it  was  enacted  that  every  person  committed  by 
the  Council,  or  any  of  them,  or  by  the  King's  special  command,  should, 
on  application  to  the  Judges  of  the  King's  Bench  or  Common  Pleas, 
have  granted  unto  him,  without  delay  on  any  pretence  whatever,  a 
writ  of  habeas  corpus  ;  that  in  the  return  to  the  writ  the  gaoler  should 
certify  the  true  cause  of  commitment ;  and  that  the  Court  whence  the 
writ  had  issued  should,  within  three  days,  examine,  and  determine 
whether  the  cause  were  just  and  legal  or  not,  and  thereupon  do  what 
to  justice  should  appertain,  either  by  delivering,  bailing,  or  remanding 
the  prisoner."  Another  clause  of  this  Act  abolished  the  Court  of  the 
President  and  Council  of  the  North — which  under  Strafford's  arbitrarv 
administration  had  given  so  much  offence — the  Court  of  the  President 
and  Council  of  the  Welsh  Marches  (which  extended  its  jurisdiction 

*  i6  Car.  I.  c.  14.  Fh*e  of  the  Judges  who  h:id  pronounced  in  favour  of  ship- 
money  ilJerkcley,  Crawley,  Davenport,  Trevor,  and  U'e.'^ton)  were  imprisoned  for 
their  judgment. 

«  ih  Car,  I.  c,  10, 
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over  the  adjacent  counties  of  Salop,  Worcester,  Hereford,  and 
Gloucester),  the  Court  of  the  Duchy  of  Lancaster,  and  the  Court  of 
Exchequer  of  the  County  Palatine  of  Chester— all  irregular  tribunals 
which, '  under  various  pretexts,  had  usurped  so  extensive  a  cognizance 
as  to  deprive  one-third  of  England  of  the  privileges  of  the  common 
law.'  > 

With  the  Court  of  Star  Chamber  and  the  provincial  irregular 
tribunals  fell  also  the  Court  of  High  Commission.  Dy  an  Act  intituled 
*  A  repeal  of  a  branch  of  a  Statute  primo  Elizabeths,  concerning 
Commissioners  for  causes  ecclesiastical/  after  reciting  that  the  Com- 
missioners, to  the  insutTcrable  wrong  and  oppression  of  the  King's 
subjects,  had  illegally  assumed  .the  right  to  fine  and  imprison  for 
ecclesiastical  offences,  the  clause  of  the  statute  under  which  the 
Court  had  been  erected  was  repealed,  and  the  other  Ecclesiastical 
Courts  were  deprived  of  all  po.vcr  lo  inrtict  tine,  imprisonment,  or 
corporal  punishment." 

Ijy  oiher  statutes  the  vexatious  prcroijative  of  Purveyance  was  re- 
strained, writs  to  compel  the  takin<;  up  of  knighthood  were  abolished, 
and  the  boundaries  of  the  Royal  forests  were  again  reduced  to  their 
limits  in  the  20th  year  of  James  I.' 

Among  the  beneficial  Acts  of  the  Long  Parliament  is  also  to  be 
reckoned  one  which,  while  empowering  the  King  to  levy  troops  com- 
pulsorily  for  the  suppression  of  the  Irish  rebellion,  recites  in  the  pre- 
amble that,  *  by  the  laws  of  this  realm  none  of  his  Majesty's  subjects 
ought  to  be  impressed  or  compelled  to  go  out  of  his  country  to  serve  as 
a  soldier  in  the  wars,  except  in  case  of  necessity  of  the  sudden  coming 
in  of  strange  enemies  into  the  kingdom,  or  except  they  be  othenvise 
bound  by  the  tenure  of  their  lands  or  possessions.'  -* 


Imprrss- 

Mffttt 

for  tht 
army  : 


*  Hallam.  ConsL  Hist.  ii.  99.  By  another  Act  (16  Car.  1.  c.  15)  certain  abuses 
in  the  Siannar\'  courts  of  Cornwall  and  Devon  were  remedied.  The  Council  of  the 
North  was  instituted  by  Henry  VIII.  at  York,  in  1537,  after  the  suppression  of  the 
great  northern  insurrection,  to  administer  justice  and  maintain  order  in  Yorkshire 
and  the  four  more  northern  counties,  independently  of  the  courts  of  Westminster. 
Sirafford,  as  President,  greatly  extended  the  junsdiciion  of  this  court,  and  excited 
much  odium  by  his  tyranny  and  arrogance.  The  Courts  of  the  Council  of  the 
North  and  of  the  Marches  of  Wales  were  entirely  abolished,  but  the  jurisdiction  of 
those  of  the  Duchy  of  Lancaster  and  of  the  County  Palatine  of  Chester  was 
preserved  as  to  matters  touching  the  King's  private  estate. 

*  x6  Ccir.  I.  c.  II.     The  latter  part  of  the  Act  was  repealed  after  the  Restoration. 
'16  Car.  I.  cc.  19,  20.  16. 

*  16  Car.  I.  c.  28.  Since  this  statute,  impressment  for  the  army  has  never  been 
exercised  by  virtue  of  the  Royal  prerogative  ;  but  under  the  authority  of  Parliament  it 
has  occasionally  been  rcsoned  to,  more  especially  during  the  American  war,  as  e.j^. ,  in 
1779.  by  statute  19  Geo.  III.  c.  lo.  In  later  times,  however,  this  odious  violation 
of  personal  liberty — which  has  nothing  in  ggmmon  with  a  national  conscription 
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Upon  the  foregoing  statutory  measures  of  the  Long  Parliament  HaiUm's 
Hallam  makes  two  just  remarks  :  (i)  *  They  made  scarce  any  material  ch«  forezo. 
change  in  our  constitution  such  as  it  had  been  established  and  recog-  |"j[,]**'*^* 
nised  under  the  House  of  Plantagenct ....  the  monarchy  lost  nothing 
that  it  had  anciently  possessed  ;  and  the  balance  of  our  constitution 
might  seem  rather  to  have  been  restored  to  its  former  equipoise  than  to 
have  undergone  any  fresh  change'    (2)  *  IXy  these  salutary  restrictions, 
and  some  new   retrenchments  of  pernicious  or  abused  prerogative, 
the  long  parliament  formed  our  constitution  such  nearly  as  it  now 
exists.'  * 

Two  other  statutes  of  the  Long  Parliament,  one  providing  that  the  Acts  against 
Parliament  then  silting  should  not  be  prorogued  or  dissolved  without  lionoir  Par- 
its  own  consent,  and  the  oilier  depriving  the  Hishops  of  their  suffrajjes  Jj^JJouJ  jj, 
among  the  Peers,  are  more  open  10  animadversion.     They  were  both  «*•"  conMrnf, 
departures  from  the  old  lines  of  the  Constitution  ;  but  the  one,  which  ih»ai>iin.;  the 
was  of  .1  purely  temporary  nature,  was  rendered  necessary  by  the  deep  ^-'j^c-v^to 
and  well-founded  distrust  which   the  character  of  Charles    had   in-  icr.i:...r.ii 
spired  ;  -  the  other  was  the  outcome  of  that  abuse  of  their  coercive  ^""'•*^''-"""* 

applicable  to  all  able-boJicd  citizens  alike — has  noi  been  practised  for  siren '^ihcning 
the  land  forces,  uhich  have  been  recruited  by  enlistment,  stinmlatcii  by  bounties. 

Impressment  of  sailors  for  the  public  serx'ice  seems  always  to  have  stood  on  ^ /or the nmy. 
somewhat  different  footing  from  military  impressment.  It  is  '  a  prerogative  inherent 
in  the  Crown,'  says  Sir  Michael  Fo^>ler,  '  grounded  upon  conunon  law  and 
recognised  by  many  Acts  of  Parliament.'  (2  Kic  II.  c.  4  ;  2  &  3  Phil.  \-  Mary, 
c  x6  ;  2  &  3  Anne,  c.  6 ;  4  &  5  Anne,  c.  19 ;  7  &  3  Will.  III.  c  21  ;  5  &  6  Will.  IV. 
c.  34.)  Several  early  statutes  against  the  impressment  of  soldiers  (i  Ldw.  III.  c.  5  ; 
35  Edw.  HI.  c.  81  are  silent  as  to  the  impressment  of  sailors  :  a  difference  between 
the  two  services  which  was  probably  due  in  some  measure  to  the  fact  that  while  the 
land  service  was  provided  for  in  ordinary  cases  by  the  military  tenures  and  by  the 
jurati  ad  arnta  or  national  militia,  no  competent  provision  was  made  by  law  for 
the  ordinary  sea-service  (except  in  the  cose  of  the  Cinque  Ports  and  a  few  others, 
which  were  altogether  inadequate  for  the  public  service).  During  the  American 
war  the  hardships  and  cruelties  of  the  system  of  naval  impressment,  carried  out  by 
armed  pressgangs,  were  a  disgrace  to  a  free  country  ;  and  since  the  conclusion 
of  peace.  Ministers  and  Parliament,  alive  to  the  dangerous  principles  on  which 
recruiting  for  the  navy  had  hitherto  been  conducted,  have  devised  new  e.\pedients — 
higher  wages,  larger  t>ounties,  shorter  periods  of  service,  and  a  reserve  volunteer 
force — more  consistent  with  the  liberty  of  the  subjecL  The  right  of  impressment 
for  the  navy  has  not  yet  been  formally  renounced  by  law  ;  but  the  Commission  on 
Manning  the  Navy,  in  1839.  re{x>rted  that  'the  evidence  of  the  witnesses,  with 
scarcely  an  exception,  shows  that  the  system  of  naval  impressment,  as  practised  in 
former  wars,  could  not  now  be  successfully  enforced.' — See  Foster,  Crown  Law, 
154- 1 80 :  and  May,  Const.  Hist.  iii.  20-24.  [Cf.  also  Denman's  Broom's  ConsL 
iMWt  pp.  111-13,  where  Dr.  Broom  appe.irs  to  consider  impres*rment  for  the  Navy 
to  t}e  'one  species  of  compulsory  servitude,  the  legality  of  which^  rests  on  an 
intelligible  principle,  and  depends  on  our  customary  law.' — C]  'For  a  broad 
comparison  of  the  ICngh&h  military  system  with  the  continental  institutions,  with 
regard  to  thj  anomalies,  of  the  former,  vide  ^x\%:\'^\.  Hist.  Lngl.  Cunst,,  p.  634, 
note.— Ed.  j 

'  Hallam.  Con»t.  Hist.  ii.  loi.  102. 

*  'Vhc  '  Act  to   prevent  inconvcniencics  which   may  hapfsen  by  the  untimely 
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jurisdiction  and  temporal  power,  by  which  the  Bishops  had  ren* 
dercd  themselves  odious  not  merely  to  the  Puritans,  but  even  to 
many  of  those  who  wished  well  to  the  cause  of  both  Church  and 
King.' 

After  a  session  of  ten  months  devoted  to  passing  the  series  of  Acts 
above  enumerated,  the  two  Houses,  in  September,  164 1,  adjourned 
for  a  short  recess  of  six  weeks.  It  was  about  this  time  that  a  final 
schism  in  the  Constitutional  party  developed  itself.  The  concessions 
already  made  by  the  King  were  deemed  by  a  large  minority  a  suffi- 
cient surrender  of  the  Royal  power.  *  The  King  was  now,'  observes 
Mr.  Forster,  'to  all  appearance  the  weaker  party,  and  the  House  of 
Commons  was  the  stronger  ;  and  how  readily  sympathy  is  attracted 
to  those  who  are  weak,  however  much  in  the  wrong,  and  l)ow  apt  to 
fall  away  from  the  strong,  however  clearly  in  the  right,  it  does  not  need 
to  say.  The  popular  leaders  became  conscious  of  daily  defections 
from  the  ranks  ;  the  House  of  Lords  unexpectedly  deserted  them  on 
questions  in  which  they  had  embarked  in  unison  ;  the  army  was  en- 
tirely unsafe  ;  and  opinions  began  to  be  busily  put  about  that  enough 
had  been  conceded  by  the  King,  and  that  the  demand  for  more  would 
be  ungenerous.  [*The  constitutional  struggle  had  now  reached  a 
stage  which  in  the  Middle  Ages  was  usually  concluded  with  a  treaty 
of  peace,  with  solemn  compacts  on  oath  under  the  guarantee  of  the 
Church.  But  it  was  soon  manifest  that  a  compact  of  this  description 
to  suit  both  sides  could  no  longer  be  obtained.']  * 
Character  of  '  Never  had  a  great  cause  been  in  peril  more  extreme.  For  most 
ing.  thoroughly  was  the  character  of  their  adversary  known  to  its  chiefs, 
and  that  not  a  single  measure  of  redress  had  been  extorted  from  him 
which  was  not  yielded  in  the  secret  hope  of  finding  early  occasion  to 
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adjourning,  proroguing,  or  dissolving  of  this  present  Parlinment'  (16  Car.  I.  c.  7), 
was  ostensibly  grounded  on  the  necessity  of  speedily  raising  money  for  the  relief  of 
the  army  in  the  northern  parts  of  the  realm,  and  the  impossibility  of  borrowing  '  on 
the  authority  of  resolutions  of  Parliament,'  unless  some  security  was  furnished  to 
the  creditors,  that  the  assembly  would  not  be  dissolved  t>eforc  sufficient  provision 
had  been  made  for  repayment  of  the  moneys  to  be  raised.  But  the  chief  motive 
was,  undoubtedly,  '  a  just  apprehension  of  the  king's  intention  to  overthrow  the 
parliament,'  and  of  personal  danger  to  the  popular  leaders  after  a  dissolution.  It 
was  clearly  proved  that  the  King  had  given  his  sanction  to  a, plan  to  bring  up  the 
English  army  from  the  north  in  order  to  overawe  the  Parliament. — Hallam,  Const. 
Hist.  ii.  113. 

Mn  a  very  remarkable  conversation  with  Hyde,  Sir  Edward  Vemey,  who  was 
killed  at  the  battle  of  Edgehill,  declared  his  reluctance  to  fight  for  the  Bishops, 
whose  quarrel  he  took  it  to  be,  though  bound  in  gratitude  not  to  desert  the  King.— 
Clarendon,  Life.  p.  63.  The  .Act  to  disable  persons  in  holy  orders  to  exercise  any 
temporal  jurisdiction  or  authority  (16  Car.  I.  c.  27),  passe<l  Feb.  1641-3,  was 
repealed  after  the  Restoration  by  13  Car.  II.  c.  a, 

*  [Gneisl.  Hist.  Engl,  Const.,  p.  556. — Ed.] 
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reclaim  it     It  was  notorious  that  Charles  the  First  entertained  a  "•■^^•yjj* 
belief  of  the  invalidity  of  the  most  important  of  the  measures  already  ofsututea 
passed  by  the  Long  Parliament  on  the  ground  that  his  own  assent,  [^^J^^  )^j, 
having  been  given  by  compulsion,  was  ipso/tuto  void.     His  Attorney-  «nicmai 
General  had  encouraged  him  in  this  notion  ;  *   and  Myde  himself- 
cannot  help  condemning  the  facility  with  which  he  assented  to  acts  A^^enting 

.   .  1    f,  •  •  I-  .1-1  •    •        with  purpose 

rcquirmg  grave  deliberation,  m  reliance  on  this  dangerous  opinion  to  revoke, 
that  the  violence  and  force  used  in  procuring  them  rendered  them 
absolutely  invalid  and  void.'  ^ 

The  leaders  of  the  Commons  were  convinced,  rightly  as  we  now 
know,  that  the  King  was  bent  upon  recoverinjz,  by  force  or  fraud,  the 
arbitrary  powers  which  he  had  been  compelled  to  surrender  ;  that 
unless  further  securities  were  taken,  and  a  constant  vi^^ilance  main- 
tained, there  was  danger  not  only  of  the  loss  of  their  newly-vindicated 
liberties,  but  of  the  subversion  of  the  existinij  free  Parliamentary  Con- 
stitution and  the  establishment  in  its   stead  of  the  Personal  Govern- 
ment of  the  King.     .As  under  Richard  II..  so  now  under  Charles  I., 
the  question  between  King  and  People  was  again  practically  narrowed  Freedom  or 
to   the   simple   issue  of  Absolute   Monarchy    versus   Parliamentary  ^«'po"*"»' 
Government.     Pym  and  his  co-workers  in  the  Parliament  felt  that  the  Th«  Pariia- 
time  had  come  to  make  an  earnest  appeal  to  the  people,  warning  them,  iSa"lr!7 
by  a  recital  of  the  lessons  of  the  past,  that  no  faith  could  be  reposed  ™caf  i'<S*th« 
in  the  King.  people. 

In  the  meantime  Charles  had  gone  to  Edinburgh,  much  against  the  Charles  goes 
wish  of  the  Commons,  partly  for  the  purpose  of  adjusting  the  points  b'J,/''^^"* 
of  difference  which  remained  between  him  and  his  Scottish  subjects,  object  of 
but  mainly,  as  has  since  been  shown,  with  the  object  of  gathering  ^^"j'^urney. 
'  supposed  proofs  with  which  to  build  a  charge  of  treason  against  Pym 
and  Hampden,  and  such  accessions  from  the  undisbanded  Scotch 
army  to  the  conspirators  of  the  army  of  the  North  as  to  render  safe 
the  prosecution  of  such  a  charge.'  ** 

Chiefly  with  the  view  of  saving  Strafford's  life,  the  King  had,  some  xeffotiationi 
months  previously,  made  overtures  for  giving  office  to  the  leaders  of  for  giving 
the  Popular  party,  and  had  even  made  St.  John,  one  of  the  most  popular 
uncompromising  opponents  of  the  Court,  Solicitor-General,  besides  *«*<*«"• 
appointing  Lords  Essex,  Holland,  and  Saye  to  other  posts.     But  the 
ill-timed  death  of  the  Earl  of  Bedford,  a  Puritan  who  was  to  have 
been  made  Lord  Treasurer,  and  the  discovery  of  the  firat  Army-plot, 

*  Clarendon,  Life  and  Continuation,  i.  206-211. 

•  Clarendon,  Hist.  ii.  252. 

*  Forsicr,  Grand  Remonstrance,  p.  xc^ 

•  Omnd  Remonsirance,  p.  15.^ 
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had  caused  the  scheme  to  fall  through.  Warned  before  his  departure 
for  Scotland  of  the  intention  of  the  leaders  of  the  Popular  party  to  put 
forth  the  Grand  Remonstrance,  Charles  nov^  caused  negotiations  to 
be  opened  for  a  revival  of  the  plan  of  gi«ring  them  office.  'What 
had  formerly  for  its  object  to  save  StratTord*s  life,  was  now  desi^^ncd 
to  save  the  King,  by  giving  him  time  to  ruin  the  very  men  he  was 
meanwhile  to  invite  to  serve  him.  The  continued  hostility  of  Fym 
and  Hampden  to  the  Scottish  visit,  and  their  calm  determination  to 
bring  forward  the  Remonstrance,  baffled  the  plan.' ' 

At  Edinburgh,  Charles  set  himself  to  winning  over  the  Parliament 
and  Church  of  Scotland  against  the  Parliament  of  England,  by  grant- 
ing all  their  demands,  by  assiduously  attending  the  Presbyterian 
worship,  and  by  lavishing  favours  upon  the  chiefs  of  the  Covenanters. 
At  the  same  time  he  was  secretly  searching  fur  proofs  of  the  corre- 
spondence of  the  Hiv^lish  political  leaders  with  the  Scots  prior  to  the 
Lite  invasion,  .viih  ihj  object  of  brin^'in;^  a  charge  of  treason  against 
the  former,  on  his  return.  Acting  on  information  supplied  by  the 
Earl  of  Montrose  that  the  Marquis  of  Hamilton  and  the  Earl  of 
Argyle  had  been  implicated  in  the  plans  of  the  English  malcontents, 
the  King  even  assented  to  a  design  for  their  sudden  arrest  and  the 
seizure  of  their  papers,  but  these  two  noblemen,  forewarned  of  the 
plot,  frustrated  it  by  publicly  withdrawing  from  the  Scottish  Parlia- 
ment, and  seeking  refuge  in  Kinneil  Castle,  the  residence  of  Hamil- 
ton's brother.  The  King  complained  of  the  suspicions  of  the  Lords 
as  an  insult  to  his  honour.  A  Committee  of  inquiry  was  ordered  by 
the  Parliament,  which  elicited  nothing  decisive  on  either  side,  and 
Hamilton  and  Argyle  were  induced  to  return  to  Parliament  But 
the  leaders  of  the  English  House  of  Commons,  which  had  sent  a 
small  committee  to  Scotland,  with  Hampden  as  its  presiding  member, 
to  be  near  the  King  and  watch  proceedings,  were  kept  well  informed 
of  the  real  facts.  And  the  news  of  the  *  Incident,'  as  the  affair  of 
Hamilton  and  Argyle  was  popularly  termed,  excited  much  agitation 
and  alarm  in  London,  lest  this  design  against  the  two  great  leaders 
of  the  Constitutional  party  in  the  northern  kingdom,  should  be 
followed  by  similar  measures  against  the  English  malcontents. 
About  the  same  time  (Nov.  i)  came  tidings  of  the  Irish  rebellion, 
with  its  attendant  massacre,  which  raised  a  fierce  outcr>'  against  all 
Papists,  and  was  by  many  believed  to  have  been  secretly  instigated  or 
encouraged  by  the  King.- 

*  Forsier,  Grand  Remonstrance,  p.  159. 

*  Though  doubtless  in  no  way  connected  with  the  original  rising,  the  King  had 
been  in  negotiation  with  the  Irish,  through  his  agent,  Lord  Glamorgan  (who  was 
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On  the  20th  October,  1641,  the  Parliament  re-assembled.    An  ex- gf-     ._ 
ammation    mto   an    alleged  new  Army-plot  was  mstituted  m  the  liamenc. 
Commons,  and  on  the  i8th  November  Pym  moved  and  carried  a  J^^',*.**' 
resolution  *  that  in  the  examinations  now  read  unto  us,  we  did  con-  Mocion  of 
ceive  that  there  was  sufficient  evidence  for  us  to  believe,  that  there  **>'"*?";**« 

new  Amy* 

was  a  second  design  to  bring  up  the  army  to  overawe  the  dchbera-  plot. 
tions  of  this  House.'  *  This/  observes  r.  Forstcr,  *  was  the  most 
direct  avowal  yet  made  of  a  consciousness  on  the  part  of  the  Com- 
mons, not  merely  of  what  had  taken  the  King  to  Scotland,  but  of  what 
still  kept  him  there.  The  alarm  and  dismay  it  carried  with  it  showed 
how  unerringly  the  mark  had  been  hit'  * 

On  the  Sth  November  the  rou:^h  draft  of  the  Remonstrance,  or  "J-i^  Gmnd 
*  Declaration  of  the  State  of  the  Kingdom,'  was  laid  upon  the  table  of  ^/r.»mr  laid 
the  House.     Secretary  Nicholas  at  once  wrote  to  the  King  informing  o",hlf  **^^** 
him  of  the  fact,  and  urging  his  inst.int  return   to   London.     In  reply  H .iUhe. 
the  King  wrote.  *  Vou  must  needs  speak  with  such  of  mv  servants  that  9''^'^"***** 
you  may  best  trust,  m  my  name,  that  by  all  means  possible  this  sujon  to  u. 
Declaration  may  be  stopped.'     Under  the  leadership  of  Hyde,  a  band 
of  Members  in  the  Lower  House  was  now  organised  as  what  was 
truly  to  be  called  His  Majesty's  Opposition.    With  steady  persever- 
ance and  tenacity  the  passage  of  the  Remonstrance  was  disputed 
clause  by  clause  during  a  seven  days'  debate.     Only  the  most  watch-  ^«y«n  <*ay»' 
ful  and  resolute  determination  on  the  part  of  the  Popular  leaders 
availed  to  maintain  any  part  of  it  unimpaired  ;  and  all  the  forms  of 
the  House  were  exhausted  in  pretences  for  delay.    At  length  the  final  The  final 
debate  was  fixed  for  the  22nd  November.     The  King,  eager  at  last  to 
reach  London  before  the  final  vote  could  be  taken,  was  now  hastening 
with  all  speed  back  from  Edinburgh,  and  on  the  eventful  22nd  was 
only  distant  two  days'  journey  from  the  Metropolis.     For  fourteen 
hours  the  debate  was  sustained  with  much  warmth  by  Hyde,  Falk- 
land, Dering,  Rudyard,  Bagshaw,  Culpeper,  Pym,  Orlando  Bridgman, 
Waller,   Hampden,   Holies,   Glyn,   Coventry,   Geoffrey  Palmer   and 
Maynard.     Near  midnight  Secretary  Nicholas  retired,  and  wrote  to 
the  King  that  the  Commons  had  been  in  debate  since  twelve  at  noon 
and  were  at  it  still,  it  being  then  near  twelve  at  midnight.     *  I  stayed 
this  despatch,'  he  continued,  *  in  hopes  to  have  sent  your  Majesty  the 
result  of  that  debate,  but  it  is  so  late,  as  I  dare  not  (after  my  sickness) 
adventure  to  watch  any  longer  to  see  the  issue  of  it :  only  I  assure 

empowered   to   ireal  wiih   ihem  without   the  kno\\leJs;e  of  Oriiionil.    the   Lord 
Lieutenant),  for  help  against  his   Parliament.     Un   the   Iri^h   Rebellion,  sec  the 
Ulster  Civil  War  of  1641,  by  John  .McDonnell,  M.D.  (Dublin.  187-)). 
I  J-orster,  CJrand  Kenionsiranee,  p.  210. 
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your  Majesty  there  are  divers  in  the  Commons  House  that  are  re- 
solved to  stand  very  stiff  for  rejecting  that  Declaration,  and  if  they 
prevail  not  then  to  protest  against  it* 

At  length  about  two  in  the  morning,  the  Rt:monstrance  was  carried 
by  a  majority  of  eleven  only.  So  critical  was  the  contest  deemed, 
that  Cromwell  declared  to  Lord  Falkland,  as  they  were  leaving  the 
House  together  after  the  division  :  *■  had  the  Remonstrance  been 
rejected,  I  would  to-morrow  have  sold  everything  I  possess,  and  never 
seen  England  more  ;  and  I  know  many  other  honest  men  of  the  same 
resolution.' 

The  nature  and  design  of  this  memorable  Constitutional  document, 
the  most  complete  justification  of  the  Great  Rebellion,  may  be  con- 
cisely described  in  the  words  of  Mr.  Forster,  as,  *  in  brief  an  appeal  to 
the  country  ;  consisting  on  the  one  hand,  of  a  dignified  assertion  of 
the  power  of  the  House  of  Commons  in  re-establish irv.:  the  public 
ibertics,  and,  on  the  other,  of  an  urijoni  representation  of  its  power- 
lessness  either  to  protect  the  future  or  save  the  past,  without 
immediate  present  support  against  papists  and  their  favourers  in  the 
House  of  Lords,  and  their  unscrupulous  partisans  near  the  throne. 
There  is  in  it  nevertheless,  not  a  word  of  disrespect  to  the  person  or 
the  just  privileges  of  royalty  ;  and  nothing  that  the  fair  supporters  of 
a  sound  Church  Establishment  might  not  frankly  have  approved  and 
accepted.  Of  all  the  State  Papers  of  the  period,  it  is  in  these  points 
much  the  most  remarkable  ;  nor,  without  very  careful  reading  it,  is  it 
easy  to  understand  rightly,  or  with  any  exactness,  either  the  issue 
challenged  by  the  King  when  he  unfurled  his  standard,  or  the  objects 
and  desires  of  the  men  who  led  the  House  of  Commons  up  to  the 
actual  breaking  out  of  the  war.'  * 

The  Preamble,  consisting  of  twenty  unnumbered  clauses,  and 
opening  in  the  name  of  *  The  Commons  in  the  present  Parliament 
assembled,'  begins  by  declaring  that  for  the  past  twelve  months  they 
had  been  carrying  on  a  struggle  of  which  the  object  was  to  restore 
and  establish  the  ancient  honour,  greatness,  and  security  of  the 
Nation  and  the  Crown — That  the  object  of  the  Remonstrance  was  as 
well  to  answer  the  great  aspersions  cast  upon  what  they  had  done,  as 
to  point  out  what  remained  to  do,  and  the  difficulties  raised  for  their 
hindrance.  In  express  terms  they  denounce  the  Court  conspiracy  to 
subvert  the  fundamental  laws  and  principles  of  government,  to  degrade 
the  Protestant  religion,  to  discredit  the  claims  and  authority  of  Par- 
liament, and  to  introduce  such  opinions  and  ceremonies  as  would 
necessarily  end  in  accommodation  with  Popery. 

*  Qrand  Remonstrance,  pp.  iir5-x6],  21.5  set^. 
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The  body  of  the  Remonstrance  is  contained  in  206  numbered  clauses,  JfJUj^,*!^, 
(each  clause,  as  we  have  seen,  having  been  separately  voted  by  the 
House,)  and  takes  the  form  of  practical  proofs  and  illustrations  of  the 
statements  advanced  in  the  Preamble. 

After  detailing,  with  vigorous  and  incisive  rhetoric,  all  the  invidious 
and  tyrannical  proceedings  of  the  King  during  his  first,  second,  and 
third  I'arliamcnts  ;  the  government  by  prerogative  from  the  third 
Parliament  to  the  pacification  of  1  Berwick  ;  the  Short  Parliament  and 
the  Scottish  invasion  ;  the  remedial  Acts  of  the  Long  Parliament ; 
and  the  practices  of  the  Court  party  ;  the  Remonstrance  proceeds  to 
set  forth  the  defence  of  the  Popular  leaders. 

*  What  hope,'  thev  said,  *  have  we  now  but   in  God  \    The  onlv  Defence  of 
means  of  our  subsistence,  and  power  of  reformation,  is.  under  llim,  in  oriheCom- 
the  Parliament ;  but  what  can  we,  the  Commons,  do,  without  the  con-  '"•*"** 
junction  of  the  House  of  Lords?   And  what  conjunction  can  we  expect 

there,  when  the  bishops  and  the  recusant  Lords  are  so  numerous  and 
prevalent,  that  they  are  able  to  cross  and  interrupt  ourbest  endeavours 
for  refomiation,  and  by  that  means  give  advantage  to  this  malignant 
party  to  traduce  our  proceedings  ? 

'  They  infuse  into  the  people  that  we  mean  to  abolish  all  Church  Reply  to 
government,  and  leave  even-  man  to  his  own  fancy  for  the  service  and  '^*^"'  ''^*"*^* 
worship  of  God,  absolving  him  of  that  obedience  which  he  owes,  under 
God,  to  his  Majesty  ;  whom  we  know  indeed  to  be  entrusted  with  the 
ecclesiastical  law  as  well  as  with  the  temporal,  to  regulate  all  the 
members  of  the  Church  of  England — though  by  such  rules  of  order 
and  discipline  only  as  are  established  by  Parliament ;  which  is  his 
great  council  in  all  art'airs,  both  in  Church  and  State. 

*  They  have  strained  to  blast  our  proceedings  in  Parliament  by  Distortion 
wresting  the  interpretations  of  our  orders  from  their  genuine  inten-  auitulu 
tions.     They  tell  the  people  that  our  meddling  with  the  power  of*?**"^*** 
episcopacy  hath  caused  sectaries  and  conventicles,  when  it  is  idolatry,   'P'**^^***^^' 
and  the  Popish  ceremonies  introduced  into  the  Church  by  command 

of  the  bishops,  which  have  not  only  debarred  the  people  from  them 
but  expelled  them  from  the  kingdom.  And  thus,  with  Eliab,  we  are 
called  by  this  malignant  party  the  troublers  of  the  State  ;  and  still, 
while  we  endeavour  to  reform  their  abuses,  they  make  us  authors  of 
those  mischiefs  we  study  to  prevent 

*•  We  confess  our  intention  is,  and  our  endeavours  have  been,  to  Desien  of 
reduce  within  bounds  that  exorbitant  power  which  the  prelates  have  bui.^"^*****' 
assumed  unto  themselves,  so  contrary  both  to  the  word  of  God  and  to 
the  laws  of  the  land  :  to  which  end  we  passed  the  bill  for  the  removing 
them  from  their  temporal  power  and  employments,  that  so  the  better 
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they  might  with  meekness  apply  themselves  to  the  discharge  of  their 
functions  ;  which  Rill  they  themselves  opposed,  and  were  the  principal 
instruments  of  crossing.* 

'  And  we  do  here  declare  that  it  is  far  from  our  purpose  or  desire  to 
let  loose  the  golden  reins  of  discipline  and  government  in  the  Church, 
leaving  private  persons,  or  particular  congregations,  to  take  up  what 
form  of  divine  service  the>'  please :  for  we  hold  it  requisite  that  there 
should  be,  throughout  the  whole  realm,  a  conformity  to  that  order 
which  the  laws  enjoin  according  to  the  Word  of  God.  But  we  desire 
to  unburthen  the  consciences  of  men  of  needless  and  superstitious 
ceremonies,  to  suppress  innovations,  and  to  take  away  the  monuments 
of  idolatrv.' 

They  then  suggest  a  general  Synod  of  divines,  the  result  of  whose 
consultations  should  be  represented  to  the  Parliament,  there  to  be 
allowed  of  and  confirmed,  and  to  receive  the  stamp  of  authority. 

*  \Vc  have  been  maliciously  char;:jed/  they  continue,  *  with  the  in- 
tern ion  to  destroy  and  discourage  learning,  whereas  it  is  our  chiefest 
care  and  desire  to  advance  it,  and  to  provide  such  competent  main- 
tenance for  conscientious  and  preaching  ministers  throughout  the 
realm  as  will  be  a  great  encouragement  to  scholars,  and  a  certain 
means  whereby  the  want,  meanness,  and  ignorance,  to  which  a  great 
part  of  the  clergy  is  now  subject,  will  be  prevented.  And  we  have 
intended  likewise  to  reform  and  purge  the  Fountains  of  Learning,  the 
two  Universities,  that  the  streams  flowing  from  thence  may  be  clear 
and  pure,  and  an  honour  and  comfort  to  the  whole  land.' 

Finally,  the  Remonstrance  specifies  the  Remedial  Measures  de- 
manded :  *  the  groundwork  of  which,'  remarks  Mr.  Forster,  *  was 
precisely  that  which  formed  afterwards  the  basis  of  the  settlement 
by  which  alone  the  Monarchy  was  again  firmly  established  in 
England.' 

(i.)  To  keep  Papists  in  such  condition,  as  that  they  might  not  be 
able  to  do  any  hurt ;  and  for  avoiding  such  connivance  and  favour  as 

*  Three  Bills  were  introduced  by  the  Commons  for  taking  away  the  tempK>raI 
power  of  the  bishops.  The  first,  '  A  Bill  to  restrain  Bishops,  and'others  in  Holy 
Orders,  from  intermeddling  in  secular  affairs,  was  sent  up  to  the  Lords.  May  ist, 
1641,  where  it  was  thrown  out  by  a  large  majority.  The  second,  popularly  termed 
the  '  Root  and  Branch  Bill,'  was  intituled  '  for  the  utter  abolishing  and  taking  away 
all  Archbishops,  Bishops,  their  Chancellors  and  Commissaries.  Deans  and 
Chapters,  Archdeacons,  Prebendaries,  Chanters,  Canons,  and  all  other  their 
under-officers. '  It  was  mtroduced  by  Sir  Edward  Dering  while  the  first  Bill  was 
still  pending,  but  after  being  long  and  vehemently  debated,  was  allowed  to  drop  on 
the  King's  departure  for  Scotland.  The  third,' which  passed  into  a  law  in  Keb. 
1641-2  {supra,  p.  487),  was  the  last  concession  made  by  Charles  before  finally 
quitting  London  with  the  intention  of  appealing  to  arms. 
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had  thercloforc  been  shown  to  them,  his  Majesty  was  moved  to  grant  Catholic 
a  standing  commission  to  some  choice  men  named  in  Parliament,  suL^ej 
who  might  take  watch  of  their  increase,  report  upon  their  counsels  Commission, 
and  proceedings,  and  use  all  due  means,  by  execution  of  the  laws,  to 
prevent  mischievous  designs,  from  that  quarter,  against  the  peace  and 
safety  of  the  realm.     And  further,  that  some  suf^Rcient  tests  should  be 
applied  to  discover  the  false  conformity  of  Papists  to  the  Kn.cflish 
Church,  by  colour  of  which  they  had  been  admitted  into  places  of 
highest  authority  and  trust. 

(ii.)  That,  for  the  better  preservation  of  the  liberties  and  laws,  aini*-)^«™y* 
illegal  grievances  and  exactions  should  be  presented  and  punished  ministration 
at  the  sessions  and  assizes  ;   and  that  judges  and  justices  should  **'^'**** 
be  sworn  to  the  due  execution  of  the    Petition  of   Rij;ht  and  other 
laws. 

(ii».)  A  series  of  precautions  were  suijgested  to  prevent  the  employ-  (m.)  Protec 
mcntofevil  councillors;  and  it  was  plainly  stated  that  supplies  for  cxn"coun"" 
the  support  of  the    King^s  own  estate  could  not  be  given,  nor  such  c^i'^^s. 
assistance  provided  as  the  limes  required  for  the  Protestant  party 
beyond  the  sen,  unless  only  such  councillors,  ambassadors,  and  other 
ministers  were  in  future  employed,  as  I'arliament  could  give  its  con- 
fidence to  ;  and  unless  all  councillors  of  State  were  sworn,  as  well  to  P.-iriiamcnt 
avoid  rece'.*^ing,  in  any  form,  reward  or  pension  from  any  foreign  sCuedTn 
prince,  ?» to  obser\'e  strictly  those  laws  which  concerned  the  subject  choice  of 
at  home  in  his  liberty.  who  should 

'  If  these  things,'  the  Remonstrance  concludes,  *  be  observed,  we  ob»er?rthe 
doubt  not  but  God  will  crown  this  Parliament  with  such  success,  as  '*^*' 
shall  be  the  beginning  and  foundation  of  more  honour  and  happiness 
to  his  Majesty,  than  ever  was  yet  enjoyed  by  any  one  of  his  royal 
predecessors.'  * 

Immediately  after  the  Remonstrance  had  been  voted,  Mr.  Peard,  Motion  to 
Member  for  Barnstaple,  moved  that  it  should  be  forthwith  printed,  kemon- 
Hyde  opposed  the  design  as  unlawful  and  mischievous,  and  in  pur-  ""^*^*' 
suance  of  the  tactics  already  decided  upon,  said  that  if  the  motion 
were  adopted,  he  should  ask  leave  of  the  House  to  protest.     Other 
voices  cried  out  that  they  protested,  and  Mr.  Palmer  declared  '  I  pro-  Protest  of 
test  for  myself  and  all  the  rest.*    Protests,  though  in  use  with  the  '^''*  ^**"**'- 
Lords,  were  utterly  unknown  to  the  Commons,  and  the  presumption 
of  Palmer,  not  merely  in  protesting  at  all  without  leave  of  the  House, 

*  The  Remonstrance  is  printed  in  extenso  in  Rushworth's  Collections,  part  3, 
i.  438.  For  a  just  apprehension  of  its  real  nature  and  importance.  Mr.  Forsters 
Grand  Remonstrance.  1641.  (from  which  the  particulars  in  the  text  are  mainly 
drawn  ^  should  be  carefully  studied. 
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but  also  in  the  name  of '  all  the  rest/  raised  such  a  tumult  that  many 
members  laid  their  hands  upon  their  swords,  and  a  violent  conflict 
seemed  imminent, '  had  not  the  sagacity  and  calmness  of  Mr.  Hamp* 
den/  says  an  eye-witness, '  by  a  short  speech  prevented  it.'  On  a 
division  it  was  decided  by  a  majority  of  23  that  although  the  Remon- 
strance might  be  published,  it  should  not  be  printed  until  the  further 
order  of  the  House. 

The  question  whether  the  minority  should  be  allowed  to  protest 
against  a  decision  of  the  House  of  Commons  was  far  too  serious  to 
admit  of  Palmer's  offence  being  passed  over  unpunished.  It  was  of 
vital  importance  to  the  authority  and  influence  of  the  Commons  that, 
no  matter  what  their  internal  divisions  might  be,  their  decisions 
should  be  kept  before  the  people  sole  and  intact.  *  Palmer's  success 
would  have  divided  the  House  ap^ainst  itself.  Once  admit  such 
division,  all  the  votes  of  the  past  year  would  lose  their  claim  to 
coiuinucd  re>pcct,  and  the  Sovereijjn  uould  again  be  uncontro'.Ied.*  * 
At  the  next  sitting  of  the  House.  Palmer,  after  being  heard  in  his 
defence,  was  commiited  to  the  Tower,  but  almost  immediately  after- 
wards released,  on  making  a  humble  apology  and  retractation.  On 
the  15th  December  (1641),  the  Remonstrance,  having  been  previously 
presented  to  the  King,  was  ordered  to  be  printed  by  a  majority  of  135 
votes  to  83. 
Impeach-  The  next  important,  and  indeed  the  critical,  event  in  the  relations 

.at*rmpted  between  Charles  I.  and  his  Parliament  was  the  Impeachment  and 
tTvcMem*  attempted  arrest  of  the  Five  Members.  The  King  had  no  intention 
btn.  of  submitting  quietly  to  the  adverse  vote  of  the  House  of  Commons. 

He  once  more,  indeed,  even  with  what  he  afterwards  alleged  to  be 
the  proofs  of  treason  in  his  hands,  attempted  to  make  use  of  what 
Clarendon  has  termed  *  the  stratagem  of  winning  men  by  places,'  -  by 
offering  the  Chancellorship  of  the  Exchequer  to  Pym,  the  leader  of 
Preliminary  the  Popular  party.^  But  this  attempt  at  conciliation  failed,  like  the 
***"'***  former,  doubtless  on  account  of  the  utter  distrust  and  disbelief  which 
the  King  in  all  his  dealings  had  inspired.  Charles  now  seems  to  have 
resumed  his  original  intention  to  crush  his  opponents.  The  leaders 
of  the  opposition  to  the  Remonstrance  were  called  to  office.  Hyde 
preferred  for  the  present  to  serve  the  King  as  a  private  member  of 
the  House,  but  Falkland  accepted  the  post  of  Secretary  of  State,  and 
Culpeper  that  of  Chancellor  of  the  Exchequer.    Balfour,  the  tried 

*  Forster.  Grand  Remonstrance,  p.  347. 

*  Clarendon,  Hist.  ii.  60. 

'  Forster,  Arrest  of  the  Five  Members,  p.  59, 
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friend  of  the  Parliament,  was  removed  from  the  Governorship  of  the 
Tower — the  *  bridle  *  of  the  City — and  Colonel  Lunsford,  a  soldier  of 
evil  character  and  infamous  name,  was  appointed  in  his  place  '  as 
one,'  says  Clarendon,  *  who  would  be  faithful  for  the  obligation,  and 
execute  anything  desired  or  directed.'    The  appointment  of  Lunsford 
excited  tumults  in  the  City  and  at  Westminster.      The  Commons 
demanded  his  removal,  and  at  length  the  King  was  oblij^ed  to  give 
way,  appointing  Sir  John  Byron  in  his  stead.     Disturbed  by  secret 
reports  and  the  unusual  concourse  of  armed  men  about  the  King  at 
Whitehall,  the  Commons  sought  the  protection  of  a  guard.     On  the 
30th  of  December,  l*ym  (who  seems  to  have  already  received  intima- 
tion of  the  intended  Impeachment)  moved  ^that  there  being  a  design 
to  be  executed  this  day  upon  the  House  of  Commons,  we  might  send 
instantly  to  the  City  of  London  ....  to  come  down  with  the  Train 
bands  for  our  assistance.'    The  next  day  the  Commons  sent  a  verbal 
message  to  tlie  King  by  Dcnzil  Holies,  expressing  their  earnest  desire 
for  a  guard  out  of  the  City,  under  command  of  the  Earl  of  Essex. 
The    King   required   the   message   to   be   communicated   to   him   in 
writing.     This   was   immediately  drawn   up  and   presented,  but  no 
answer  was  returned   for  three  days.      At  length,   on   the  3rd  of 
January,   164 1-2,  the   King's  answer  came.     It  was  a  refusal,  but 
accompanied  by  a  promise  *  on  the  word  of  a  king,  that  the  security  of 
all  and  every  one  of  you  from  violence,  is  and  shall  ever  be  as  much 
our  care  as  the  preservation  of  us  and  our  children.'    At  that  ver\'  The  Im- 
time  the  Attorney-General  was  engaged  in  delivering  a  Royal  message  ^^^  ™*" 
to  the  House  of  Lords,  impeaching  of  high  treason  Lord  Kimbolton 
and  five  members  of  the  Commons,  Pym,  Hampden,  Holies,  Haslerig, 
and  Strode.*    He  demanded  that  the  House  should  secure  the  persons 

'  A  copy  of  the  charge,  endorsed  in  the  handwriting  of  Secretary  Nicholr.s  as  Artkits  of 
•  Articles  of  treason  against  Mr.  Pym  and  the  rest,'  e.xisis  among  the  State  Papers.  Intf^ack' 
and  is  primed  in  Mr.  Korster's  'Arrest  of  the  Five  Members '  (p.  114)  as  follows  :  """"^       , 
'  Articles  of  Higii  Treason  and  other  high  misdemeanours  ag*  the  Lord  Keriiolion,  /.^J"'*/^^ 
M' John  Pym,  M'John  Hampden,  M'  Denzil  Mollis,  Sir  Arih'  Haslericke,  and  M'  ^^, 
W- Strode.  .    *  . 

'  I.  That  they  have  traytorously  endeav"*  to  subvert  the  fundamentall  Lawes  and  charvT^ 
Gov"  of  the  Kingdome  of  England,  to  deprive  y«  King  of  his  royale  power,  and  to  ...  v^  \ t 
place  in  subjects  an  arbitrary  and  tyrannicall  power  over  the  lives,  libertyes,  and  y^'A  J-'yp/'^ 
estates  of  his  Maj»»  lovinge  people.  tnotJtrance. 

'  2.  That  they  have  traytorously  endeav*  by  many  fowle  aspersions  upon  his  (iii.)  Tatn- 
Ma**»  and  his  uovern«,  to  alienate  the  affections  of  his  people,  and  to  make  his  Peking  with 
Ma«*«  odious  unto  them.  ^^'^^y- 

'3.  That  they  have  endcav*  to  drawe  his  M*«  late  armye  to  disobedience  to  his  UyOyf^jf^' 
Ma*i«»  comands,  and  10  syde  with  them  in  their  trayiorous  designs.  Scotclu    ' 

'4.  That  they  have  traytorously  invited  and  incouraged  a  forreigne  power  to  (y.) /'linwA- 
invade  his  M»'«  kingdome  of  England.  ment  ^/pr^- 

*  5.  That  they  have  traytorously  endeav^  to  subvert  the  rights  and  very  b«ing  of  Usting 
Pari**.  '  '  minority. 
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of  the  accused  and  appoint  a  Committee  to  examine  the  charges. 
The  Lords,  '  appalled '  (to  quote  Clarendon's  expression)  at  this  pro- 
ceeding, at  once  raised  the  question  of  the  illegality  of  the  accusation^ 
and  disregarding  the  King's  request,  sent  an  immediate  message  to 
the  Commons  and  named  members  for  a  conference.  In  the  mean- 
time the  Kin.:;'s  officers  had  gone  to  the  houses  of  the  five  Members 
and  were  putting  seals  on  ever>'thing  found  there.  The  Commons, 
having  just  heard  of  these  proceedings,  had  voted  them  a  breach  of 
privilege,  when  the  King's  Serjeant  appeared,  and  in  the  name  of  his 
master  'required  Mr.  Speaker  to  place  in  his  custody  ^\^  gentlemen, 
members  of  this  House  (naming  thcm\  whom  his  Majesty  had 
commanded  him  to  arrest  for  high  treason.'  The  House  appointed  a 
Committee,  including  two  Ministers  of  the  Crown,  Lord  Falkland  and 
Sir  John  Culpcper,  to  attend  on  and  inform  the  King  that  such  an 
important  message  could  only  be  answered  after  mature  consideration, 
Ivdt  tiiat  ihe  accused  wfuild  be  rcailv  to  answer  anv  /cV'?/ chanrc  made 
c  immrns  a 'ainst  them.  The  rive  Members  were  ordered  to  attend  daily  in 
City  ;or  a  tnLir  places.  and  the  previous  resolution  for  a  militar}*  guard  out  of 
suaru.  ^y^^  ^1^^.  ^^,^^  turned  into  an  Order  of  the  House  and  sent  bv  the  hands 

of  two  of  the  Members  for  the  Citv  to  the   Lord  Mavor.     Of  this 
theTm-'^^^   Impeachment  Macaulay  has  remarked,  Mt  is  difficult  to  find  in  the 
peachmcnt.    whole  history  of  England  such  an  instance  of  tyranny,  perfidy,  and 
folly.     The  most  precious  and  ancient  rights  of  the  subject  were 
violated  by  this  act.     The  only  way  in  which  Hampden  and  Pym 
could  legally  be  tried  for  treason  at  the  suit  of  the  King  was  by  a 
petty  jury  on  a  bill  found  by  a  grand  jury.     The  attorney-general  had 
no  right  to  impeach  them.     The  House  of  Lords  had  no  right  to  try 
them.  .  .  .  The  tyrant  resolved  to  follow  up  one  outrage  by  another. 
In  making  the  charge  he  had  stnick  at  the  institution  of  juries.     In 
executing  the  arrest,  he  struck  at  the  privileges  of  Parliament.     He 
resolved  to  go  to  the  House  in  person  with  an  armed  force,  and  there 
to  seize  the  leaders  of  the  opposition  while  engaged  in  the  discharge  of 
their  parliamentary  duties.*  * 
Preparations      Carcful  preparations  were  made  to  ensure  the  success  of  this  coup 
arre«!  d'etat,    Whitehall  was  fortified  with  a  considerable  accession  of  arms 

Cvi )  Raisiftc     '  ^'  '^^^'  ^^^  ^^®  com pleating  of  their  traytorous  designs,  they  have  endeav',  as 
tumults,        farr  as  in  ihem  lay,  by  force  and  terror  to  compell  the  Parlam*  to  joyne  with  ihem 

in  theire  traytorous  Designs,  and  to  that  end  have  actually  raysed  and  countenanced 

tumults  ag»  y«  King  and  Parlam*. 
(vtt.)  LcT'v        '  7-  Tliai  ihey  have  iraytorously  conspired  to  levie,  and  actually  have  levyed  \varr 
ing:var.'      ag«  the  King.'  '  Refcmnp  to  the  armed  guard  which  they  had  persisted  in  voting 

for  the  proicction  of  the  House. 

^  Macaulay  (Nugent's  Memorials  of  Hampden),  [Essays,  1862,  i.  47a. — C.] 
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and  ammunition,  and  the  Palace  guard  were  ordered  to  hold  them- 
selves in  readiness.  Sir  William  Killigrcw  was  sent  round  to  each  of 
the  Inns  of  Court  (collectively  capable  of  furnishing  a  militar>'  guard 
of  at  least  500  men)  with  copies  of  the  Articles  of  Treason,  and  with  a 
summons  from  his  Majesty  in  each  case  to  be  in  waiting  the  next 
morning  at  Whitehall.  Late  in  the  night  the  King,  after  consultation 
with  his  Sccrctar\%  Nicholas,  sent  instructions  to  the  Lord  Mayor  of 
London  not  merely  to  refuse  to  the  Commons  the  guard  which  they 
had  requested,  but  in  its  place  to  enrol  such  a  guard  for  the  Royal 
service,  with  orders  for  its  immediate  employment  in  suppressing  and 
dispersing  all  tumults  and  assemblages  of  the  people  in  the  streets  of 
the  City,  and  with  express  instructions,  'by  shooting  with  bullets,  or 
othcrwaycs,  to  supprcsse  those  tumults  and  destroy  such  of  them  as 
shall  persist  in  their  tumultuous  waves  and  disorders.'  * 

The  next  morning,  the  4th  of  January  ■'i64i-2\  the  accused  Mem-  Pym'* 
bcrs  attcnccd  in  ilvjjr  phces.  and  :n  a  drar.d  Committee  «m  the  ^nNN^cr  to 
Houac  d'jfcndcd  thcm^c'.ves  from  the  chari^'js  which  the  Kin;^-  had '•*^' ^^••"■»** 
brou;:jht  ai^ainst  them.  Pym,  admitting  that  the  articles,  if  proved, 
amounted  to  high  treason,  proceeded  to  clear  himself  by  drawing  a 
parallel  between  his  actions  and  the  Articles.  '  If,'  he  said,  'to  vote 
with  the  Parliament,  as  a  member  of  the  House,  wherein  all  our  votes 
ought  to  be  free,  be  to  endeavour  to  subvert  the  fundamen;al  laws, 
then  I  am  guilty  of  the  first  article.  If  to  agree  and  consent  by  vote 
with  the  whole  state  of  the  kingdom,  to  ordain  and  make  laws  for  the 
good  government  of  the  king's  subjects,  in  peace  and  dutiful  obedi- 
ence to  their  lawful  sovereign,  be  to  introduce  an  arbitrary  and 
tyrannical  government,  then  I  am  guilty  of  the  second  article.  If  to 
consent,  by  vote  with  the  Parliament,  to  raise  a  guard  or  trained  band 
to  secure  and  defend  the  persons  of  the  members,  environed  and 
beset  with  many  dangers  in  the  absence  of  the  King  ;  and  to  vote 
with  the  House,  in  obedience  to  the  King's  command,  at  his  return, 
be  actually  to  levy  arms  against  the  King,  then  I  am  guilty  of  the  third 
article.  If  to  join  with  the  Parliament  of  England,  by  ir^^  vote,  to 
crave  brotherly  assistance  from  Scotland  to  suppress  the  rebellion  in 
Ireland,  be  to  invite  and  encourage  a  foreign  power  to  invade  the 
kingdom,  then  I  am  guilty  of  high  treason  by  the  fourth  article.  If  to 
agree  with  the  greatest  and  wisest  council  of  state,  to  suppress 
unlawful  tumults  and  riotous  assemblies — to  agree  with  the  House,  by 
vote,  to  all  orders,  edicts,  and  declarations  for  their  repelling, — be  to 
raise  and  countenance  them  in  their  unlawful   actions,  then  am  I 

'  Forster,  Arrest  of  the  Five  Members,  154-157. 
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guilty  of  the  fifth  article.     If  by  free  vote  to  join  with  the  Parliament 
in  publishing  of  a  Remonstrance,  in  setting  forth  declarations  against 
delinquents  in  the  State,  against  incendiaries  against  his  Majesty  and 
his  kingdom,  against  ill  counsellors  which  labour  to  avert  the  king's 
aflfections  from  Parliament, — against  those  ill-affected   bishops  that 
have  innovated  our  religion,  oppressed  painful,  learned,  and  godly 
ministers  with  vexatious  suits  and  molestations  in  their  unjust  courts  ; 
by  cruel  sentences  of  pillory  and  cutting  otT  their  ears  ;  by  great  fines, 
banishments  and  perpetual  imprisonments  ; — if  this  be  to  cast  asper- 
sions upon  his  Majesty  and  his  government,  and  to  alienate  the  hearts 
oi'  his  loyal  subjects,  good  Protestants  and  well-alTected  in  religion, 
from  their  due  obedience  to  his  royal  Majesty,  then  I  am  guilty  of 
the  sixth  article,     if  to  consent,  by  vote  with  the  Parliament,  to  put 
forth  proclamations,  or  to  send  declarations  to  his  Majesty's  army,  to 
animate  and  encourage  them  lo  his  loyal  dbcdience,  to  give  so  many 
subsidies,  and  raise  so  manv  irreat  sums  of  monev  willinjjjv,  for  their 
keeping  <ni  foot,  to  servo  the  Kini;  upt)n  his  royal  command,  on  any 
occasion  ;    to  apprehend  and  attack  as  delinquents  such  persons  in 
the  bame  as  were  disahected  both  to  his  sacred  person,  his  crown  and 
diijnity,  to  his  wise  and  great  council  of  Parliament,  to  the  true  and 
orthodox  doctrine  of  the  Church  of  England,  and  to  the  true  religion 
grounded  on  the  doctrine  of  Christ  himself,   and   established  and 
confirmed  by  many  acts  of  Parliament  in  the  reigns  of  Henry  VIII., 
Edward  VI.,  Elizabeth,  and  James, — if  these  be  to  draw  his  Majesty's 
army  into  disobedience  and  to  side  with  us  in  our  dangers,  then  am  I 
The  Im-       guilty  of  the  seventh  article.'  *    When  the  last  of  the  accused  Members 
vored'^a"      ^^^  rcsumcd  his  seat,  the  Commons  resolved  to  request  a  conference 
•candaious     ^vith   the   Lords  to  acquaint  them  that  *a  scandalous  paper'  (the 
Articles  of  Impeachment)  had  been  published,  and  to  require  their 
help  in  instituting  inquiries  as  to  who  were  its  authors  and  publishers, 
to  the  end  that  they  might  receive  condign   punishment,  and  the 
Commonwealth  be  secured  against  such  persons.' 
Auempted         Forewarned  of  the  King's  approach  at  the  head  of  400  or  500  armed 
Kbi  andean  t^en,  the  accused  Members,  by  the  desire  of  the  House,  discreetly 
anned  force,  withdrew  as  the  King  was  entering  New  Palace  Yard. 

At  the  entrance  to  Westminster  Hall  the  King's  armed  band 
formed  suddenly  into  a  lane,  ranging  themselves  on  either  side  along 

*  The  order  in  which  the  articles  are  enumerated  by  Pym  xloes  not  correspond 
with  the  copy  existing  in  the  handvvriting  of  Secretary  Nicholas  {supra,  p.  497). 
The  la  tier  was  probably  only  a  draft,  which  was  rearranged  before  formal 
presentation. 

■•  Forsier,  Arrest  of  the  Five  Members,  p.  172. 
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the  whole  length  of  the  Hall,  and  Charles,  passing  through  this  lane, 
ascended  the  stairs  leading  to  the  House  of  Commons.  'The  King's 
command  had  been,  according  to  Sir  Ralph  Verney  and  Captain 
Slingsby,  himself  one  nf  the  company,  that  the  great  body  should  stay 
in  the  Hall ;  but,  says  D'Ewes,  "his  Majesty  coming  into  the  lobby, 
a  little  room  just  without  the  House  of  Commons,  divers  officers  of 
the  late  army  of  the  North,  and  other  desperate  ruftians,  pressed  in 
after  him  to  the  number  of  about  fourscore,  besides  some  of  his 
pensioners."'  Charles  entered  the  House  followed  only  by  his 
nephew,  the  Elector  Palatine,  having  commanded  the  rest  of  his 
followers  *  upon  their  lives  not  to  come  in  ; '  but  the  door  was  not 
permitted  to  be  closed  beliind  him.  *  \'isil)le  now  at  the  threshold  to 
all,  were  the  officers  and  desperadoes  above  named,  of  whom,  DEwes 
proceeds,  "some  had  left  their  cloaks  in  the  Hall,  and  most  of  them 
were  armed  with  pistols  and  swords,  and  they  forcibly  kept  the  door 
of  the  House  of  Commons  open,  one  Captain  Hide  standing  next  the 
door  holdin;:;  his  sword  upri:^ht  in  the  scabbard  :  "  a  picture  which  Sir 
Ralph  Verney,  who  was  present  that  day  in  his  place,  completes  by 
adding  that  "  so  the  doors  were  kept  open,  and  the  Earl  of  Rox- 
borough  stood  within  the  door,  leaning  upon  it.*'  As  the  King 
entered  all  the  Members  rose  and  uncovered,  and  the  King  also 
removed  his  hat,  and  it  would  not  have  been  easy,  says  Rushworth,  to 
discern  any  of  the  Five  Members  had  they  been  there,  among  so  many 
bare  faces  standing  up  together.  But  there  was  one  face  among  the 
Five,  which  Charles  knew  too  well  not  to  have  singled  out  even  there ; 
and  hardly  had  he  appeared  within  the  chamber,  when  it  was 
obsened  that  his  glance  and  his  step  were  turned  in  the  direction  of 
Pym's  seat  close  by  the  bar.  His  intention,  baffled  by  the  absence  of 
the  popular  leader,  can  only  now  be  guessed  at ;  but  Rushworth  addi, 
"  his  Majesty  not  seeing  Mr.  Pym  there,  knowing  him  well,  went  up 
to  the  chair.''  As  he  approached  the  Chair,  Lenthall  stepped  out  to 
meet  him  ;  upon  which  "  he  first  spake,''  says  D'Ewes,  saying,  **  Mr. 
Speaker,  I  must  for  a  time  make  bold  with  your  chair."  And  then 
the  King  stepped  up  to  his  place  and  stood  upon  the  step,  but  sat  not 
down  in  the  Chair.  And  after  he  had  looked  a  great  while  he  spoke 
again.  "  Gentlemen,''  he  said,  "  I  am  sorry  for  this  occasion  of  The  King'^ 
coming  unto  you.  Yesterday  I  sent  a  serjeant-at-arms  upon  a  vcr>'  *p***^^' 
important  occasion  to  apprehend  some  that  by  my  command  were 
accused  of  High  Treason  ;  whereunto  I  did  expect  obedience,  and 
not  a  message.  And  I  must  declare  unto  you  here,  that  albeit  no 
king  that  ever  was  in  England  shall  be  more  careful  of  your  privileges, 
to  maintain  them  to  the  uttermost  of  his  power  than  1  shall  be,  yet 
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you  must  know  that  in  cases  of  treason  no  person  hath  a  privilege. 
And  therefore  I  am  come  to  know  if  any  of  these  persons  that  were 
accused  are  here.''  Then  he  paused  ;  and  casting  his  eyes  upon  all 
the  Members  of  the  House,  said,  '*  I  do  not  see  any  of  them.  I  think 
I  should  know  them."  **  For  I  must  tell  you,  gentlemen,**  he  resumed, 
aficr  another  pause,  *'  that  so  long  as  those  persons  that  I  have 
accused  ffor  no  slight  crime,  but  for  treason)  are  here,  I  cannot  expect 
that  this  House  will  be  in  the  right  way  that  I  do  heartily  wish  it. 
Therefore  I  am  come  to  tell  you  that  I  must  have  them  wheresoever  I 
find  them."  Then  again  he  hesitated,  stopped,  and  called  out,  **  Is 
Mr  Pym  here?"  To  which  nobody  gave  answer.  *' He  then  asked 
(continues  D*E\ves)  for  Mr.  Hollis,  whether  he  were  present,  and  when 
nob().ly  answered  him,  he  pressed  the  Speaker  to  tell  him,  who, 
kneelinj;  down,  did  very  wisely  desire  his  Majesty  to  pardon  him, 
sayin;^  that  he  could  neither  sec  nor  speak  but  l)y  comm.ind  of  the 
H«>ii>e  :  to  which  the  Kin:^  ar.swcrcil.  *  Well,  ucll  ;  'tis  no  matier.  I 
think  my  eyes  are  :i3  :^'Oi>d  as  anoihers.'  And  then  he  looked  round 
about  the  House  a  pret:y  while  to  see  if  he  could  espie  any  of  them." 
After  that  lon;^  pause  described  by  D'Ewes,  '*  the  dreadful  silence/*  as 
one  Member  called  it,  Charles  spoke  aj;ain  to  the  crowd  of  mute  and 
sullen  faces.  The  complete  failure  of  his  scheme  was  now  accom- 
plished, and  all  its  possible  consequences,  all  the  suspicions  and 
retaliations  to  which  it  had  laid  him  open,  appear  to  have  rushed  upon 
his  mind.  **  Well,  since  I  see  all  my  birds  are  flown,  I  do  c.\pect  from 
you  that  you  will  send  them  unto  me  as  soon  as  they  return  hither. 
But,  I  assure  you,  on  the  word  of  a  king,  I  never  did  intend  any  force, 
but  shall  proceed  against  them  in  a  legal  and  fair  way,  for  I  never 
meant  any  other.  And  now,  since  I  see  I  cannot  do  what  I  came  for, 
I  think  this  no  unfit  occasion  to  repeat  what  I  have  said  formerly, 
that  whatsoever  I  have  done  in  favour  and  to  the  good  of  my  subjects, 
I  do  mean  to  maintain  it.  I  will  trouble  you  no  more,  but  tell  you  I 
do  expect,  as  soon  as  they  come  to  the  House,  you  will  send  them  to 
me  ;  otherwise  I  must  take  my  own  course  to  find  them."  "  After  he 
had  ended  his  speech,"  continues  D'Ewes,  "  he  went  out  of  the  House 
in  a  more  discontented  and  angry  passion  than  he  came  in,  going  out 
again  between  myself  and  the  south  end  of  the  clerk's  table,  and  the 
Prince  Elector  after  him."  Low  mutterings  of  fierce  discontent  broke 
Heretires  out  as  he  passed  along,  and  "many  members  cried  out  aloud, so  as  he 
might  hear  them,  Privilejie /  Privilege/^'  With  those  words, 
ominous  of  ill,  ringing  in  his  ear,  he  repassed  'o  his  Palace  through 
the  lane,  again  formed,  of  his  armed  adherentL^  and  amid  audible 
shouts  of  as  evil  augury  from  desperadoes  disappointed  of  their  prey. 
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Eagerly  in  that  lobby  had  the  word  been  awaited  for,  which  must 
have  been  the  prelude  to  a  terrible  scene.  "  For  the  design  was,*'  Dnign  of 
pursues  Sir  Simonds  D'Ewes,  writing  at  the  close  of  his  day's  journal,  |e,^jl|ij 
"  to  have  taken  out  of  our  House  bv  force  and  violence  the  said  five  »"«»«• 
members,  if  we  had  refused  to  have  delivered  them  up  peacefully  and 
willingly;  which,  for  the  preservation  of  the  privileges  of  our  House, 
we  must  have  refused.  And  in  the  taking  of  them  away,  they  were  to 
have  set  upon  us  all,  if  we  had  resisted,  in  a  hostile  manner.  It  is 
very  true  that  the  plot  was  so  contrived  as  that  the  King  should  have 
withdrawn  out  of  the  House,  and  passed  through  the  lobby  or  little 
room  next  without  it,  before  the  massacre  should  have  begun,  upon  a 
watchword  by  him  to  have  been  given  upon  his  passing,'  through  them. 
But  'tis  most  likely  that  those  rufrians,  being  about  eighty  in  number, 
who  were  gotten  into  the  said  lobby,  being  anncd  all  of  them  with 
swords,  and  some  of  them  with  pistols  ready  charged,  were  so  thirsty 
after  innocent  blood  as  thev  would  scarce  have  staved  the  watchword, 
if  those  members  had  been  there  ;  but  would  have  begun  their 
violence  as  soon  as  they  had  underiiood  of  our  denial,  to  the  hazard 
of  the  persons  of  the  King  and  the  Prince  Elector,  as  well  as  of  us. 
For,  one  of  them  understanding  a  little  before  the  King  came  out  that 
those  five  gentlemen  were  absent,  *  Zounds  ! '  said  he,  *  they  are  gone  ! 
and  we  are  never  the  better  for  our  coming  ! "'  * 

*  The  arrest  of  the  Five  Members,'  observes  Mr.  Forster,  *  was  the  lt»  critical 
final  stage  of  the  struggle  against  the  Grand  Remonstrance.     It  was 

a  violent  effort  to  reverse  the  eleven  votes  by  which  the  victory  was 
achieved,  and  to  constitute  the  leaders  of  the  minority,  to  whom  the 
highest  offices  in  the  State  had  meanwhile  been  given,  masters  of  the 
House  of  Commons.  When  Charles  and  his  armed  attendants  passed 
through  the  lobby  of  the  House  of  Commons  on  the  4th  of  January, 
the  Civil  War  had  substantially  begun.  Clarendon  himself  admits  as 
much  when  he  calls  it  **  the  most  visible  introduction  to  aU  the  misery 
that  afterwards  befel  the  King  and  kingdom." '  * 

The  immediate  question  upon  which  the  quarrel  between  King  and  9"*^5'.?.".®' 
Parliament  ultimately  turned  was  the  command  of  the  Militia. 
Ireland  was  in  a  state  of  rebellion,  and  a  large  army  was  absolutely 
necessary  to  reduce  that  Kingdom  to  obedience.  Justly  persuaded  of 
the  utter  insincerity  of  the  King,  and  with  the  evidence  before  them 
of  his  intention  to  win  back  his  authority  at  the  sword's  point,  it 

*  Forster,  Arrest  of  the  Five  Nrembers,  pp.  184.  200. 

*  Forster,  Arrest  of  the  Five  Members,  pp.  370,  377.  '  The  attempt  to  seize  the 
five  members  was  undoubtedly  ihe  real  cause  of  the  war.' — Macaulay,  (Lssay  on 
Hallam's  Const.  Hist.)  [Essays,  i86a,  i.  149J. 
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would  have  been  suicidal  on  the  part  of  the  Commons  to  place  in  the 
King*s  hands  a  military  force  which  might,  and  probably  would,  have 
been  used  for  their  own  overthrow.  The  Bill  for  regulating  the 
Militia  presented  to  the  King  in  February,  1642,  by  which  persons  to 
be  nominated  by  the  Commons  were  to  be  entrusted  with  authority 
over  the  >fi]itia  of  the  Kingdom,  was  an  undoubted  encroachment 
upon  the  King's  legal  prero-jative,  unjusti^nble  perhaps  as  a  per- 
manent measure,  but  temporarily  ncccssarj'  and  salutary  in  the 
crisis  which  the  King  himself  had  provoked.  *  When  this  bill/  says 
Clarendon, '  had  been  with  much  ado  accepted,  and  first  read,  there 
were  few  men  who  imagined  that  it  would  ever  receive  further 
countenance  ;  but  now  there  were  ver\*  few  who  did  not  helicvc  it  to 
be  a  vcr>*  necessary  provision  for  the  peace  and  safety  of  the  kingdom. 
So  great  an  impression  had  the  late  proceedings  made  upon  them,  that 
with  litt'e  opposition  it  passed  the  Commons,  and  was  sent  up  to  the 
Lords.*'  The  Kini^'j  resolute  refusal  to  pnss  the  liill  'ed  by  rapid 
steps  to  the  Civil  War. 
End  of  the  The  Constitutional  period  of  the  great  contest  between  the  King  and 
iVonafcon-  ^^^  Parliament  may  be  said  to  have  ended  with  the  attempted  arrest 
rh  '1***"^  of  ^he  Five  .Members. 

hi!<  Pariia-         The  Revolutionary  period  between  1642  and  the   Restoration   of 

"*•"*•  Charles  II.  in  1660 — highly  interesting  and  instructive  to  the  student 

The  Re\olu.  of  Political  History,  but  not  strictly  belonging  to  a  work  designed  as  a 

ptriJU,         concise  relation  of  the  progress  of  the  English  Constitution — must 

1642-1660.     necessarily  be  here  passed  briefly  over.     Within  three  years  from  the 

day  when  Charles  raised  the  Royal  Standard  at  Nottingham  (22  Aug., 

1642),  the  Civil  War  was  practically  concluded.     The  crushing  defeat 

of  the   King  at  Xaseby  (14  June,  1645)  by  the  *  New  Model' army 

under  Fairfax  and  Cromwell,  followed  by  the  rout  of  Montrose's  forces 

at  Philiphaugh  (13  Sept.,  1645),  reduced  Charles  to  the  position  of  a 

fugitive  in  his  own  kingdom,  and  made  a  frank  acceptance  of  the  least 

onerous  terms  which,  after  a  fair  negotiation,  he  could  obtain  from  his 

victorious  people,  the  only  means  by  which  he  could  ever  regain  the 

exercise  of  his  Regal  functions.    The  submission  of  English  Kings  to 

the  will  of  their  people  was  no   new  thing  in  the  history  of  the 

Constitution.      Even   Edward  the  First,  the  greatest  of  the  Plan- 

tagenets,  had  found  it  necessary  to  yield,  and  had  yielded  with  loyalty 

and  good  faith.     But  the  principle  of  conduct  by  which  Charles  was 

guided  was    the  very  opposite  of   that  which   the    great   Edward 

proclaimed  in  his  motto  '  Pactum  Sen'a?     Defeated  in  the  field,  he 

*  Clarendon,  Hist.  ii.  180. 
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betook  himself  to  intrigue  and  double-dealing,  in  the  hope  that  by 
fomenting  discord  between  the  Scots  and  the  English,  between  the 
Parliament  and  the  Army,  and  by  dexterously  playing  off  one  against 
the  other,  he  might  ultimately  regain  the  enjoyment  of  Despotic 
power. 

The  great  difficulty  was  the  Religious  one.  Laud  and  Charles  had 
endeavoured  to  establish  a  rigid  ceremonial  uniformity  ;  the  Parlia- 
ment and  the  *  Westminster  Assembly '  of  Divines  (constituted 
12  June,  1643)  had  substituted  an  equally  rigid  uniformity  of  narrow 
Calvinistic  dogma ;  the  adoption  of  the  *  Solemn  League  and 
Covenant'  by  the  Knglish  Parliament  (25  Sept.,  1643)  had  been 
exacted  by  the  Scots  as  an  indispensable  preliminary  to  the  aid  which 
they  rendered  during  the  contest,  and  the  maintenance  of  the 
Presbyterian  system  in  England  was  still  with  them  an  object  of 
paramount  importance.  On  the  other  hand,  the  victorious  army  of 
Fairfax  and  Cromwell,  though  composed  of  men  of  widely  dinering 
views  on  religious  matters,  were  agreed,  as  a  body,  in  protesting 
against  the  refusal  of  toleration  by  both  Episcopalians  and  Presby- 
terians alike,  and  in  a  determination  to  secure  for  themselves,  and 
for  all  others,  except  the  Roman  Catholics,  religious  freedom  of 
thought  and  of  speech. 

After  nearly  three  years  of  intermittent  negotiation,  when  at  length 
there  seemed  to  be  a  possibility  of  an  agreement  with  both  Army  and 
Parliament,  on  the  basis  of  a  Presbyterian  Establishment  for  three 
years  combined  with  a  moderate  measure  of  toleration,  the  King,  in 
the  midst  of  the  negotiations  at  Newport,  entered  into  a  secret  treaty 
with  the  Scots,  binding  himself  to  maintain  the  Presbyterian  worship 
in  England  for  three  years  and  to  suppress  all  other  sects.  In  return,  tJu  Eh- 
the  .Scots  were  to  provide  an  army  to  replace  him  on  the  throne.  In  r^t^'^emi^ 
anticipation  of  the  promised  aid,  the  English  Royalists  rose  in  various 
parts  of  the  country,  and  on  the  5th  of  July,  1648,  a  Scottish  Royalist 
army  entered  England  under  the  command  of  the  Duke  of  Hamilton. 
The  English  army  under  Cromwell  and  Fairfax  promptly  took  the 
field ;  and  the  total  defeat  of  Hamilton's  forces  near  Preston  on  the 
17th  of  August,  followed  by  the  surrender  of  Colchester,  after  a  sharp 
siege,  on  the  27th  of  the  same  month,  brought  the  second  Civil  War 
to  a  speedy  close.  Charles  now  returned  to  his  old  strategy  of 
delusive  negotiations  with  the  Parliament ;  but  for  the  Army,  exas- 
perated by  the  King's  conduct  and  flushed  with  victory,  the  day  of 
negotiation  had  passed.*    To  the  fanatic  belief  of  Charles  in  his 

*  It  was  Charles's  ineradicable  duplicity  which  caused  all  pffbrts  at  accommoda- 
tion to  fail.     Even  moderate  men  were  oppressed  with  the  feeling  of  utter  distntst 
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Divine  Right  to  govern  the  nation  as  to  him  seemed  best,  was  at 

which  hit  conduct  inspired.  In  a  curious  pamphlet  (presenxd  in  the  British 
ToMwrlfi  Museum)  entitled  'Ten  Necessary  Quamcs  touching  the  I'lrrsonall  Trcatic.  Very 
*  Tm  AWo-  useful  and  necessary  to  tie  considered.  By  James  Toswell,  a  true  lover  of  King. 
i^ryQutrttet  Parliani<*nt.  Truth  and  Peace.  London  :  rnnted  by  R.  I.  for  A.  H.  1&48.'  the 
tamckimf  ik4  workini;  of  this  feehni;  is  well  brought  out.  Tlie  pamphlet  appears  to  have  been 
Trtatu  '**"<**  .iljout  the  end  of  July  or  the  bi-ginning  of  .\ui;uaU  and  lus  reference  to  the 

164a*  '  proposal  to  bnnj;  the  King  from  the  lile  of  Wight  to  London  for  a  "personal 

treaty'  in  opposition  to  the  vote  of  (he  House  of  Commons  expressing  their 
readiness  to  reKjf>cn  nei:oliaiions.  on  condition  that  he  should  pre\'iously  assent  to 
three  Bills  revoking  all  declarations  agatii^t  the  Parliament,  establishin:;  the 
Presibytenan  worship  for  three  years,  and  vesting  the  command  of  the  array  in 
certain  persons  iox  ten  years.  The  uriicr,  who,  though  a  staunch  I*uriLin.  was 
evidently  a  moderate  man.  and  most  anxious  for  an  ai;reen»cnt  'to  heale  our  Luide,' 
asks  {{jufry  I'.)  'Whether  the  Parliament,  under  the  notion  of  Kobclls  and 
Trayturs.  are  in  a  capacity  10  treat  with  the  King  or  not?  and  whether  the  King 
niuit  not  of  neci'ssity  repute  them  free  subjects  Ixrl'Dre  such  a  Treaty  ;  and  if  of 
necosiiy  that  nHi.>t  i>c  done  l>cforc  the  treaty,  whether  the  King  may  not,  if  he 
intend  to  doc  it  at  all,  do  it  as  well  in  the  Kle  of  Wi.;ht  as  when  he  comme«.h  to 
LoM'lon?  And  .i!»o  '.vhy  in  ilicj^e  times  of  t!.in:j-r.  t!io  Kin.;  >liouId  uri;e  the 
r.ir.;  ur.ef.l  to  .'l  !.:;u  c  me  '..r-i  to  treat  iycfore  l.e  >u'ni-  n:  he  intencied  10  tx.*  :e.».I', 
.ir.ii  -o  »;■ -:re  :;:e  l'.ir...U!.:it  I J  run  >o  (:'"-*it  a  }:.i/..iril  and  t.tske  ?  Query  I'/.: 
\\h^::'.';r  ::  :;.  •  I'.iri  .un.'ni  i:..Ji:.d  art\enture  ail  ilie  bl.Mjd  and  treasure  which  hath 
teen  i.i;:.erio  f.\;>'-n.:ed.  at  ::.:.s  one  caai.  on  the  Kmi;  s  Ixire  word  may  and  he 
scarc-i  j>.ija:i'.4  tii.it .'•,  \vhei:.cr  i!;e  Kin:;doine  mi.jjM  not  justly  ch.irge  the 
Par.;ameni  \ui:i  t!:e  breach  of  inisi?  Qut'ry  I'll. :  Whether  the  King  may  not  at 
his  conuuinjj  to  his  preteniJed  Treaty.  j;ive  commission,  or  onely  intimate,  which 
would  be  w:irr.ant  cnouijh  lor  sonic  of  his  violent  headlong  accomplices,  whom  we 
sec  are  so  inconsiderately  eager  to  act  for  him,  as  that  they  would  desire  no  better 
warrant  than  for  his  Majesty  to  hold  up  his  rtnger  to  them  ;  and  so,  whether  this 
pretended  Treaty  may  not  bee  made  an  opportunity  to  make  a  further  breach  with 
the  Parliament?  And  whether  there  be  not  some  just  cause  given  for  this  doubt, 
by  his  .Majesties  unwillingnessc  to  afibrd  the  Parliament  any  kinde  of  security  which 
lycth  in  hsm  10  withhold  from  them?  {Jmry  I'/ II.:  Whether  it  be  not  to  be 
doubted  that  the  King  hath  some  unseen  desiijne  against  the  P.irliamcnc.  in  that 
he  and  his  .accomplices  endeavour  to  remove  themselves  from  under  the  protection 
of  the  Parliament  ?  .  .  .  And  whether  this  action  of  his  Majesty  be  not  sufficient 
to  cause  the  Parliament  and  their  adherents  to  doubt  whether  the  King  hath  such 
a  desire  to  compose  these  differences  by  a  p>ersonaIl  Treaty,  as  many  would  make 
us  Ixrlieve  he  hath  ?  .  .  .  Query  IX.  :  Whether  the  Parliament,  what  dangers 
soever  present  thems<»lvcs.  are  not  lK>und  in  conscience,  by  reason  of  the  trust 
imposed  on  them  by  the  Kingdome,  as  also  by  their  Oath  and  Solemne  Covenant 
which  they  have  taken,  to  stand  with  the  hazard  of  their  lives  and  fortunes  for  the 
maintenance  and  defence  of  that  which  appeareth  unto  their  judgments  and 
consciences  to  be  most  just  and  safe,  from  w  hich  if  they  should  be  deterred  by 
threaining  dangers,  and  so  should  embezzle  the  Subject's  priviledges.  and  bereave 
them  of  their  right,  whether  it  may  not  be  a  burden  to  their  soules  in  the  day  of 
their  accounts  before  .-Mmighty  God?  Query  X.  :  Whether  if  the  Parliament 
should  by  unexpected  violence  be  surprised,  whilst  they  Ive  under  the  brand  of 
Rebellion  and  Treason,  and  the  King  set  up  by  the  sword  /  Whether.  I  say,  they 
and  all  their  adherents  should  not  be  forthwith  proceeded  against  as  Rebe'lls  and 
Traytors,  they  being  already  condemned  by  such  as  doubtlesse  would  as  willingly 
proceed  to  execution,  had  they  but  power?' &c.  These  suspicions  were  not  ill 
founded.  Only  a  few  months  previously,  during  the  negotiations  at  Hampton 
Court,  the  King  had  written  to  his  wife:  'Be  quite  easy  as  to  the  concessions 
which  I  may  grant ;  when  the  time  comes,  I  shall  very  well  know  how  to  treat  these 
rogues,  and  instead  of  a  silken  garter,  I  will  fit  them  with  a  hempen  halter.' — 
Clarendon,  Slate  Papers,  ii.  App.  xxx\iii. 
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length  opposed  the  equally  fanatic  belief  of  a  Bible-reading  soldiery 
that  it  was  their  duly  to  see  that  *  Charles  Stuart,  the  capital  and 
grand  author  of  all  the  troubles  and  woes  that  the  kingdom  had 
endured,  should  be  speedily  brought  to  justice,  for  the  treason,  blood, 
and  mischief  of  which  he  had  been  guilty.' 

Even  before  the  illegal  trial  and  execution  of  *  Charles  Stuart,  King 
of  England'  (30  Jan.,  164S-9),  the  reins  of  government  had  passed 
alike  from  King,  Lords  and  Commons,  into  the  firm  grasp  of  the 
leaders  of  the  Army.    After  the  'purging'  of  the  House  of  Commons  jivide's 
by  Colonel  Pride,  the  remnant,  about  liftv  Members  in  all,  became  a  "'"/k*-! 

.  *i'i  I       5  Dec.  1640. 

mere  instrument  for  carrying  out  the  will  of  the  soldicr>'.  \n  hen  the 
few  Peers  who  still  continued  to  meet  as  the  House  of  Lords  refused 
to  concur  in  bringing  the  King  to  trial,  the  truncated  Lower  House 
had  assumed  supreme  authority  by  voting  (Jan.  4;  that  the  people 
being,  after  (lod,  the  source  of  all  legitimate  power,  the  Soverci:.'n 
power  in  England  resided  in  the  Commons  who  h.ad  been  clecied  by 
and  represented  the  people.  After  the  decapitation  of  the  King,  the 
House  of  Lords  was  within  a  few  days  voted  *  useless  and  dangerous,' 
the  Kingship  abolished  as  *  unnecessary,  burihensome,  and  danger- 
ous,' and  the  old  Constitutional  form  of  government  gave  place  to  the 
Commonwealth  of  England.  At  first,  while  the  *Rump'  House  of 
Commons  continued  to  exercise  the  functions  of  a  Parliament,  the 
Executive  power  was  vested  in  a  Council  of  State*  consisting  of  41 
persons,  partly  parliamentar>*,  partly  militar)-.  But  the  genius  of 
Cromwell  as  a  bom  *  ruler  of  men,'  not  less  than  the  brilliant  series 
of  his  military  victories,  culminating  in  the  *  crowning  mercy'  of 
Worcester,  soon  caused  the  real  executive  power  to  be  concentrated  in 
his  hands,  even  before  it  had  been  formally  conferred  upon  him,  with 
the  title  of*  Lord  Protector,'  by  the  Instrument  of  Government  (16 
Dec,  1653;.'-  There  seems  no  reason  to  doubt  that  Cromwell  aimed 
at  establishing  a  form  of  government  in  which  the  nation  would  be 

*  The  history  of  this  body  has  laecn  fully  worked  out  by  Mr.  Andrew  Disset  in 
his  Omitted  Chapter  in  English  history.  [Mr.  Bisset  distinguishes  ver>'  strongly 
between  the  Parliamentary  and  the  Croniwellian  Councils  of  State,  in  favour  of  the 
former. — C.l 

'  [It  has  been  asserted  by  Mr.  Edward  Jenks,  Const.  Experiments  of  the  Com- 
monwealth {z'ide  itt/ra^  p.  508,  n.  a),  that  the  ordinances  of  the  Instrument  of 
Government  as  affecting  the  Parliamentary  election  of  i6ih  Dec.,  1653,  represent 
down  to  the  Reform  Bill  of  1832  the  sole  attempt,  actually  carried  out,  at  a  general 
reform  of  the  parliamentary  franchise.— As  a  matter  of  fact,  the  fundamental 
principle  of  this  reform  is  very  similar  to  that  of  the  Reform  Bill  of  1833.  The 
number  of  enfranc!)is»*d  boroughs  to  be  decreased,  the  number  of  county  members 
increased,  and  the  franchise  itself  attached  to  tixcd  and  dehnite  quaiiticitions.  The 
Union  of  England  and  Ireland  was  under  Cromwell  a  "fait  accompli."  The 
Protectorate  approached,  moreover,  nearer  to  religious  tolcmnce  than  any  respon- 
sible government  had  or  did  for  a  long  time  either  before  or  after. — Ed.] 
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ruled  by  the  will  of  its  elected  representatives  in  Parliament,  and 
under  which  all  men  (the  Roman  Catholic  as  yet  excepted)  should 
possess  the  ^eat  boon  of  religious  freedom.  But  in  practice  he  failed 
to  carry  out  his  ideal.  Toleration  was  only  partially  conceded  ;  and 
while  the  government  was  in  form  a  Republic,  it  was  in  truth  '  a 
despotism,  moderated  only  by  the  wisdom,  the  sobriety,  and  the 
magnanimity  of  the  despot/  *  Justice  between  man  and  man  seems 
to  have  been  administered  as  fairly  as,  if  not  more  fairly  than,  under 
the  Monarchy,  but  between  the  Government  and  the  subject  arbitrary 
rule  prevailed.  After  the  Royalist  rising  at  Salisbur}-  (March,  1655), 
when  the  Judges  on  circuit  were  seized  and  even  threatened  with 
hanging,  the  countr>'  was  mapped  out  into  militar>'  districts,  under 
the  command  of  Major- Generals,  by  whom  cver\-  insurrectionary 
movement  was  immediately  suppressed  and  punished.  The  death  of 
Cromwell  1*3  Sept..  i^^5S\  and  the  weakness  of  his  son  and  successor 
in  the  Protcctf^ratc,  oxposcd  the  nation  to  the  danger  of  being  ruled 
by  a  succession  of  petty  military  despots  ;  and  almost  all  parties, 
postponing  their  differences,  political  and  religious,  welcomed  back 
the  Stuart  dynasty  and  the  old  Civil  Polity  of  the  kingdom.  But 
although  the  legal  Constitution  had  been  suspended  during  this 
period,  and  revived  again  at  the  accession  of  Charles  II.,  the  Great 
Rebellion  of  the  English  nation  could  not  fail  to  produce  certain  per- 
manent Political  and  Constitutional  results.-  These  may  be  summed 
up  under  the  following  heads  : 

*  M.icaulay,  Hist.  i.  [^S/]* 

*  '  Of  course,  in  seeming,  Cromwell's  work  died  with  him  ;  his  dynasty  was 
rejected,  his  republic  cast  aside  ;  but  the  spirit  which  culminated  in  him  nt^ver  sank 
again,  never  ceased  to  be  a  potent,  though  often  a  latent  and  volcanic,  force  in  the 
country.  Charles  11.  said  that  he  would  never  go  again  on  his  travels,  for  anything 
or  anybody  ;  and  he  well  knew  that  though  the  men  whom  he  met  at  Worcester 
might  be  dead,  still  the  spirit  which  warmed  them  was  alive  and  voting  in  others.' 
— Bagehot,  Eng.  Const.  (2nd  ed.)  p.  36a.  [A  very  valuable  addinon  to  the  history 
of  the  epoch  of  the  Commonwealth  from  the  point  of  view  of  its  constitutional 
importance  is  given  by  Edw.  Tenks,  The  Constitutional  Experiments  of  the 
Commonwealth,  Camb.  Univ.  Press,  1890.  The  author  combats  the  theory  of 
Professor  v.  Gneist.  and,  indeed,  the  prevailing  idea  that  the  English  Republic 
(Commonwealth)  was  totally  unfruitful  in  regard  to  the  development  of  the 
constitution.  The  Long  Parliament,  the  author  avers,  drew  all  State  business  to 
itself,  and  through  the  medium  of  its  numerous  pnrliamentary  committees,  actually 
exercised  the  supreme  power  within  the  realm.  Moreover,  he  maintains  that  the 
traditions  of  this  epoch,  which  never  died  out,  principally  e.xplain  the  ease  with 
which,  at  the  commencement  of  the  i8th  century,  the  transition  of  the  parlia- 
mentary form  of  government  was  effected.  It  seems,  howe\*er,  doubtful  whether 
the  author  is  correct,  except  for  the  period  1640- 1649. 

In  this  connection  it  has  been  observed,  that  the  significance  of  the  Common- 
wealth consists  before  all  else  in  the  fact  that  England  for  the  first  time  in  its 
history  showed  the  world  what  a  strong  resolute  government,  freed  from  the  fetters 
of  the  medireval  parliamentary  I>iate,  and  a  government  which,  in  respect  of  broad 


XIV.]  Petition  of  Right  to  the  Restoration.  5^9 

1.  Although  the  cause  of  ^tonarchy  was  gained,  that  of  Absolute  [JjJ^^ 
Monarchy  was  lost  for  ever.    Henceforth  Rovalists  and  Revolutionists  Mcmarcky 
alike  regarded  the  close  union  and  mutual  interdependence  of  Kings  '^''* 
and  Parliaments  as  necessary  for  the  good  government  of  the  countr>'. 

2.  The  predominant  influence  of  the  House  of  Commons  in  the  !/''//-»•«»«• 
govcrnmcnt  of  the  nation  was  permanently  established,  and  has  nsnx  emceof 
since  been  growing  more  and  more  marked  and  deci-ivc.    The  over-  commomt 
throw  of  the  Crown  and  the  House  of  Lords  had  been  so  violcni  and  cstiMbiUheii\ 
complete,  that  the  unqualiticd  restoration  of  their  rights  and  dignity 

failed  to  reinstate  them  in  their  ancient  ascendancv.  The  Rovalists 
House  of  Commons  of  Charles  II.,  in  its  relations  to  the  Crown  and 
the  administration  of  the  country,  inherited,  defended,  and  transmitted 
to  its  successors  the  conquests  of  the  Long  Parliament.' 

views  and  absence  of  prejudice  was  far  in  advance  of  ils  linic,  coiilil  achieve  bodi 
without  and  within. 

For  the  art«.mpis  of  the  CoiimionwcMJih  to  furin  a  cf-!>iiii:'.i'..:i.  : /./>  Cjii'-.-:, 
Hi>t.  I'.nyi.  Const.,  p.  57V.  and  note  to  p.  370  :  .itid  Il-iw.  JL-riks.  Hist,  of  tiic 
Rump  I'ari:ament.  from  the  ricaiji  ot  tijc  Kiiiij  to  Us  dia-oluut.n.  cap.  2. — ilp. 

^  A  singular  proof  oi  il;e  iniluenceoi  ih-  Coninions  undc-r  Liiarica  ii.  !>  furnished  CjUish-ut 
by  the  result  of  the  famous  controversy  between  liie  two  Housrs  aa  to  ih*.'  oriijin.ii  f-ct-vcn 
junsdiciion  of  the  Lords  in  the  case  of  Skinner  v.   The  Kast  India  Company.     Tlie  ^"''"  '**"' 
Lords  having  entertained  a  petition  of  Skinner  ai;:iinsi  the  Company,  o\erruled  the  ^^'J'"""" 
defendants'  plea   10   the  jurisdiction,  and  condemned  them  to  pay  the  plaintiff  chnru-s  II. 
^5,000,  the  Company  presented  a  complaint  to  the  House  of  Commons.     The  „, . 
Commons  resolved  '  that  the  Lords,  in  taking^  cognizance  of  an  original  complaint,  ^,^''///i//a 
and  that  relievable  in  the  ordinary  course  of  law,  had  acted  illegally,  and  in  a  Com/^anv. 
manner  to  deprive  the  stibject  of  the  benefit  of  the  law.'    The  Lords,  in  return,  [ic<)i-9  j 
voted.  •  Thai  the  House  of  Commons  entertaining  the  scandalous  petition  of  the 
East  India  Company  against  the  Lords'  House  of  Parliament,  and  their  proceed* 
ings.  examinations,  and  votes  thereupon  had  and  made,  and  a  breach  of  the 
pnv  ileges  of  the  House  of  Peers  ; '  and  that  their  own  proceedings  in  Skinner's 
case  had  been  '  agreeable  to  the  laws  of  the  land,  and  well  warranted  by  the  law 
and  custom  of  Parliament,  and  justified  by  many  Parliamentary  precedents  ancient 
and  modern.'    After  two  conferences  between  the  Houses  had  failed  to  produce  an- 
amicable  settlement  of  the  dispute,  the  Commons  voted  Skinner  into  custody  for  a 
breach  of  privilege,  and  resolved  that  whoever  should  be  aiding  in  execution  of  the 
order  of  the  Lords  against  the  East  India  Company  should  be  deemed  a  betrayer 
of  the  liberties  of  the  Commons  of  England  and  an  infrinuer  of  the  privileges  of  the 
House.     The  Lords,  in  return,  committed  to  prison  Sir  Samuel   Barnardiston, 
Chairman  of  the  Company,  and  a  member  of  the  House  of  Commons,  and  imposed 
on  him  a  fine  of  ;£^500.     By  successive  adjournments  and  prorogations  the  King 
managed  to  stop  the  course  of  the  quarrel  during  fifteen  months.     Rut  at  the 
meeting  of  Parliament  in  1669,  the  Commons  renewed  the  dispute.     Ultimately, 
the  King  recommended  an  erasure  from  the  Journals  of  all  that  had  passed  on  the 
subject,   and  an  entire  cessation. — an  expedient  which  lx>th    Houses  willingly 
embraced  :  and  from  this  time  the  Lords  have  tacitly  abandoned  »11  pretensions  to 
an  original  jurisdiction  in  Civil  suits.     [".After  thi.s  time,"  says  .Mr.  Pike,  Const. 
Hist.  House  of  Lords,  p.  282,  "the  jurisdiction  of  the  latter  House  (House  of 
Lords),  as  a  Court  of  first  instance  in  civil  causes,  may  be  regarded  as  having  been 
at  an  end."     I'ide  also  Holies,  The  Grand  Question  Concerning  the  Judicarnre  of 
the   House  of  Peers   (1689);    8   Rep.    Hist.    MSS.    Com..    165-168.    cited    by 
L.  O.  Pike,  note  to  p.  281. — Ed.]    The  Houses  also  came  into  collision  on  account 


3 


5IO 


Tlu  Stuart  Period. 


[Ch.  XIV. 


{Df/Smithft 
Rcimamum.\ 


[Aiti/'itthv 
A  rmus,  j 


ShirUy  v. 
[1675.1 


3  The  complete  and  definitive  rejection  of  Romanism  in  England 
was  assured  ;  but  the  position  of  the  National  Church  after  the 
Restoration  was  no  longer  precisely  the  same  as  before  the  Rebellion. 
Down  to  the  time  of  the  Commonwealth  the  Church  had  never  ceased, 
in  legal  theory  and  to  a  great  extent  in  actual  fact,  to  be  co-extensive 
wth  the  nation.  At  its  deliberate  and  formal  rc-establishmcnt  by 
Charles  11.  and  his  Parliament,  it  was  patently  the  Church  not  of  the 
whole  nation  but  of  a  majority  only.  Thenceforward,  as  the  other 
religious  communities  have  gradually  attained  first  to  toleration  and 
then  to  Civil  equality  with  the  members  of  the  National  Church,  the 
Ecclesiastical  constitution,  whilst  still  in  theory  national,  has  gradually 
come  to  be  rej^arded  not  so  much  as  the  National  Church  (%vhich 
legally  it  still  continues  to  be),  as  the  *  Established '  Church,  using  the 
%vord  '  Established '  in  its  modern  signification,  as  denoting  a  religious 
body  standing  in  a  special  relation  to  the  State  in  contradistinction 
from  all  other  rc!:i;ioiis  bodies.' 

4.  Ar.niher  important  result  of  the  revolutionary  crisis  through 
which  the  nation  had  passed  was  the  development  of  an  intense 
national  antipathy  to  a  standing  army,  and  of  a  widespread  distrust 
of  men  of  extreme  views. 

of  what  was  deomcd  a  breach  of  privilege  in  the  citation  of  members  of  the 
Commons  to  appear  before  the  Lords  as  respondents  in  Chancery  appeals.  The 
most  celebrated  case  is  the  appeal  of  Shirley  against  Sir  John  Fagg,  in  1675.  which 
gave  rise  to  much  intemperate  behaviour  on  both  sides,  and  induced  the  Commons 
to  vote  that  there  lies  no  appeal  to  the  judicature  of  the  Ix>rds  in  Parliameni  from 
Courts  of  Kquiiy.  The  dispute  was  at  length  only  put  an  end  to  by  the  long 
prorojjaiion  from  November,  1675,  to  February,  1677.  The  particular  appeal  of 
Shirley  was  never  revived  ;  but  the  Lords  coniinued  without  objection  to  exercise 
their  general  jurisdiction  over  appeals  from  Courts  of  Equity.  Under  Charles  IL, 
also,  the  Commons,  in  1671.  successfully  resisted  the  right  of  the  Lords  to  amend 
Money-Hills  {supra,  p.  478,  n.  1).     Hallam,  Const.  Hist.  iii.  30. 

*  See  Guizot,  English  Revolution  ;  and  Freeman,  Disestablishment  and  Dis- 
endowment. 

[On  the  Religious  as  well  as  the  Political  attitude  of  the  Commons  /.  Car.  L,  cf. 
Burrows'  Parlitimetit  and  the  Church  of  England,  c.  ii.,  where  it  is  strongly  urged 
that  the  Commons  were  praciicaljy  the  only  '  represeniaiivc  of  the  lay  voice  of  the 
Nation:'  op.  cit.  p.  47. — C]  [f7t/if  Gneist,  Hist.  Engl.  Const.,  cap.  xxxviii., 
"The  conflict  of  the  Jure  Divino  Monarchy  with  the  Estates,"  and  fxirticularly 
on  the  contrasts  between  the  State  Church  and  the  Roman  Catholic  Church,  cf. 
P-  536.  op,  r/A— Ed.] 
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CHAPTER   XV. 

THE  STUART   PERIOD. 

III.      FROM    THE     RKSTORATION    TO    THE     PASSING     OF    THE    BILL    OF    KIGIITS 

(1660—1689). 

The  reign  of  Charles  IIJ  has  been  epigrammatically  described  as  CffARLES 
the  *era  of  good  laws  and  bad  government  ;'•  but   whilst   the  bad  i66o-i63s. 
government  was  continuous,  the  good  laws  appeared  only  at  iniervals  Chief  Con- 
amidst  many  others  of  a   violent  and  questionable  character.     We  "atuVw  of 
shall  brietly  consider  the  principal  statutes  of  Constitutional  import-  ^^  ■'^'sn. 
ance. 

Durinuf  the  Ctin»ni«»n'.vcal:Ii  ilic  vexatious  cmoluir.ents  derived  from  AblUionoi 
the  military  tenures  had  been  suspended,  and  at  the  Restoration  the  i^^aurS. 
feeling  was  unanimous  in  lavour  of  abolishing  those  intolerable  Feudal 
burthens  which  had  so  long  sunived  their  original  raison  tf^/re.  By 
the  12  Car.  II.  c.  24.  it  was  enacted  that  the  Court  of  Wards  and 
Liveries,  and  all  wardships,  liveries,  primer  seisins,  and  oustcrlemains, 
values  and  forfeiture  of  marriages,  by  reason  of  any  tenure  of  the 
King  s  Majesty,  or  of  any  other,  by  knight  service,  and  all  other  gifts, 
grants,  or  charges  incident  or  arising  therefrom,  be  totally  taken  away, 
from  the  24th  of  February,  1643  (the  date  of  the  intermission  of  the 
Court  of  Wards  by  the  Long  Parliament) :  And  that  all  fines  for 
alienation,  tenures  by  homage,  knight  service,  and  cscuage,  and  also 
aids  for  marr)'ing  the  King's  daughter  or  knighting  his  son,  and  all 
tenures  of  the  King  in  capi/c,  be  likewise  taken  away  : '  And  that  all 

*  By  a  legal  fiction,  llie  first  year  of  Charles  II. 's  reign  was  called  the  iwelfih  ; 
King  dt  jure,  on  the  death  of  Charles  I.,  20  January,  1648-9  ;  King  de facto,  ai  the 
Resioraiion,  29th  May,  i66a 

["  Not  without  reason  did  the  galled  and  cheated,  robbed  and  oppressed  nation 
send  forth  an  exultant  shout  of  relief  and  joy,  when  in  1660  the  policy  of  Monk 
made  it  possible  to  exchange  this  delightful  era  of  'civil  and  rc]is;ious  liberty '  for 
the  '  tyranny '  of  its  old  monarchy  and  its  old  institutions.  No  man  ever  came  to 
the  throne  amid  more  heartfelt  rejoicing  than  Charles  IF." — F.  W.  Bain,  The 
English  Monarchy,  p.  156. — Ed.1 

■  Fox,  Reign  of  James  II.  p.  22. 

'  For  the  incidents  of  Feudal  tenure,  see  supra,  p.  49.  Hargrave  (Co.  Litt.  by 
Hargrave,  108,  n.  5)  considers  this  mention  of  tenures  /«  capiu  to  have  been  \ 
mistake  by  the  fmmcrs  of  the  Act.  *  It  is,  at  all  events,  ccrtam  that  the  enactment 
was  not  intended  to  prohibit  persons  from  hoUiing  immeciiaiely  under  the  Crown. 
Indeed,  it  is  in  this  manner  that  land  in  fee  is  now  most  Ubualiy  held.' — Stephen, 
Comm.  (5th  cd.)  i.  209,  n.  /. 
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sorts  of  tenures,  held  of  the  King  or  others,  be  turned  into  free  and 
common  socage^  save  only  tenures  in  frankalmoign,  copyholds,  and  the 
honorary  services  of  grand  seijeanty.'  By  the  same  statute  the 
famous  rights  of  pur\'eyance  and  pre-emption  were  also  hnally 
abolished.  The  immediate  and  direct  benefits  conferred  bv  this  Act 
constituted  a  grateful  boon  to  the  landowners  of  the  kingdom,  and, 
so  far  as  regards  the  abolition  of  purveyance,  to  the  nation  at  large. 
Indirectly,  too,  the  whole  nation  gained  by  the  sinipliiication  of 
tenure,  and  more  especially  by  the  '  important  change  in  the  spirit  of 
our  constitution,'  which  Hallam  has  noted  as  a  consequence  of  the 
curtailment,  by  this  statute,  of  the  prerogative  of  the  Crown,  which, 
'  by  its  practical  exhibition  in  these  two  vexatious  exercises  of  power, 
wardship  and  purveyance,  kept  up  in  the  minds  of  the  people  a  more 
distinct  perception,  as  well  as  more  awe,  of  the  monarchy,  than  could 
be  felt  in  later  periods,  when  it  has  become,  as  it  were,  merged  in  the 
common  course  of  l.iw,  and  blentlcd  wuh  the  vcn*  complex  mechanism, 
of  our  institutions.*-  In  considL»ratii.n  of  the  surrender  of  these 
Teudal  privileges  by  the  Crown,  the  rarlian.cnt  resolved  to  make  up 
the  Royal  revenue  to  the  annual  sum  of  ^!  1,200.000.  As  the  landed 
gentr>'  were  the  great  gainers  by  the  surrender,  they  ought,  in  justice, 
to  have  been  subjected  to  some  compensator)*  tax  :  and  a  proposal 
was  made  that  a  permanent  tax  should  be  laid  on  lands  held  in 
chivalry,  which,  as  distinguished  from  those  held  in  socage,  had  been 
alone  liable  to  the  Feudal  burthens.  But  being  powerful  in  Parlia- 
ment, the  landowners  succeeded,  though  only  by  the  small  majority 
of  two,  in  substituting  a  hereditary  Excise  on  beer  and  some  other 
liquors,  thus  transferring  their  own  particular  burthen  to  the  commu- 
nity at  large.** 

\\y  the  13  Car.  II.  st.  i,  c.  5,  it  was  enacted  that  no  petition  to  the 
King  or  either  House  of  Parliament  for  alteration  of  matters  established 

^  rSuch  are  the  tenures  by  which  the  manor  of  Woodstock  is  held  by  the  Duke 
of  NJariborouph,  rendering  on  the  second  day  of  August  in  every  year  for  ever,  at 
the  Castle  of  Windsor,  one  standard  of  colours,  with  flower-deluces  painted 
thereupon,  and  the  Siraihficidsaye  esinte  by  the  Duke  of  Wellington,  sxt.,  the 
'annual  rendering  to  the  Sovereign  of  a  flag  bearing  the  Royal  Arms,  on  the 
anniversary  of  the  Battle  of  Waterloo.'  For  the  tenure  of  Sirathfieldsaye,  see 
Burke's  Peerage,  s.  v.  Wellington.  A  certain  amount  of  confusion  in  the  luinds  of 
the  draftsmen  of  the  X2  Car.  II.,  c.  24.  is  pointed  out  by  Digby.  Hist.  0/  Law  of 
Rtiil  Fro/'erty.  p.  35a.     For  Grand  Serjeanty,  cf.  Digby,  op.  ciL,  pp.  38,  355.— C] 

■  Hallam,  Const.  Hist.  ii.  311. 

'  The  Excise  was  not  a  newly  invented  tax.  having  been  originally  imposed  by 
the  Long  Parliament  in  1643.  [The  introduction  of  the  Excise  into  England  was 
anticipated  and  feared,  says  Duwell,  as  early  as  the  reign  of  James  I.,  as  it  had 
been  a  success  in  the  Low  Countries,  and  James  was  a  known  imitator  of 
Continental  systems  of  ta.vation.     Hist,  of  Taxation  in  England^  i.  p.  217. — C.] 
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by  law  in  Church  or  State  (unless  the  contents  thereof  had  been 
previously  approved,  in  the  country  by  three  Justices  of  the  Peace  or 
the  Grand  Jur)'  of  the  county,  and  in  London  by  the  Lord  Mayor, 
Aldermen,  and  Common  Council),  should  be  signed  by  more  than 
twenty,  or  delivered  by  more  than  ten,  persons,  under  penalty  in 
either  case,  of  ;^ioo  fine  and  three  months'  imprisonment. 

The  right  of  petitioning  the  Crown  and  Parliament  is  one  of  tXiQ  K:\'ht  >*ft/u 
most  valuable  possessed  by  the  subject,  and   seems  to  have  been  Xn'//'f///if 
exercised  from  the  earliest  times.     IJut  for  many  centuries  it  was  *','*'^'* <""' 
practically  restricted  to   petitions  for  redress  of  private  and  local  j^'^  hUiorkai 
grievances,  and  the  remedies  prayed  for  were  such  as  have  since  been  ticveiop- 
provided  by  Courts  of  Equity  and  by  private  .Acts  of  Parliament.    The  """"** 
practice  of  petitioning  on  political  subjects  came  into  vogue  during 
the  period  of  the  Great   Rebellion,  many  petitions,  signed  by  large 
bodies  of  people,  being  presented  both  to  Charles  I.  and  the  Long 
Pniliament  ;  and  it  was  probably  the  recollection  of  the  intimidation 
exercised  by  numerous  botlics  of  petitioners  in  the  early  d.iys  of  the 
Long  Parliament  which  prompted  this  restraining  Act  of  Charles  11. 
Jn  December,  1679,  in  conseciuence  of  the  dissatisfaction  of  the  nation 
at  the  repeated  prorogations,  great  exertions  were  made  to  get  up 
numerously    signed    petitions  to  the   King    for  the  assembling  of 
J*arliament.     A  Royal  Proclamation  was  thereupon  issued,  forbidding 
all  persons  to  sign  such  petitions  under  pain  of  punishment.     This, 
though  it  checked,  did  not  entirely  prevent  the  presentation  of  these 
petitions.     Counter-addresses  were  therefore  sent  up  to  the  Throne 
from  Grand  Juries,  magistrates,  and  many  corporations,  expressing 
their  abhorrence  of  the  petitions  for  the  assembling  of  Parliament ; 
whence  the  two  principal  parties  in  the  country  subsequently  distin- 
guished as  Whigs  and  Tories,  obtained  for  the  time  the  names  of 
Petitioners  and  Abhorrers.      By  the  Bill  of  Rights  the  right  of  the 
subject  to  petition  the  King  was  expressly  sanctioned  ;  but  the  House 
of  Commons  for  a  long  time  showed  itself  intolerant  of  a  free  expres- 
sion of  opinion,  and  extremely  jealous  of  any  semblance  of  interference 
with  its  functions.     In    1701   the  Commons   imprisoned  five  of  the 
Kentish  Petitioners  until  the  end  of  the  session,  for  praying  the  House 
to  attend  to  the  voice  of  the  people  and  turn  its  loyal  addresses  into 
Bills  of  Supply.      Any  petition  expressing  opinions  of  which  the 
majority  of  the  House  did  not  approve  was  liable  to  summary  rejection. 
In  1772,  a  most  temperate  petition  signed  by  about  250  of  the  clergy 
and   by  several   members   of  the   professions   of  Law  and   l^hysic, 
praying  for  relief  from  subscription  to  the  Thirty-nine  Articles,  was 
rejected  by  a  large  majority  of  the  Commons.     Seven   years  later 
C.H.  L  I. 
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however,  in  1779,  a  widely-organised  attempt  to  procure  Parliamentary 
and  economical  reform  gave  rise  to  a  general  system  of  petitioning,  in 
which  the  freeholders  of  Yorkshire  led  the  way  and  were  soon 
followed  by  many  other  important  counties  and  by  the  principal 
cities.  *  This,'  obscn-cs  Sir  Erskine  ^tay,  *  may  be  regarded  as  the 
ort^n  of  the  modern  system  of  petitioning,  by  which  public  measures, 
and  matters  of  general  policy,  have  been  pressed  upon  the  attention  of 
Parliament.  Corresponding  committees  being  established  in  various 
parts  of  the  country  were  associated  for  the  purpose  of  effecting  a 
common  object  by  means  of  petitions,  to  be  followed  by  concerted 
motions  made  in  Parliament.  An  organisation  which  has  since  been 
so  often  used  with  success  was  now  first  introduced  into  our  political 
system.*  *  The  great  movement  for  the  aboh'tion  of  the  Slave  Trade, 
which  began  with  a  petition  from  the  Quakers  in  17S2,  affords  the 
most  rcinarkaljlc  example  of  the  direct  intluencc  of  petitions  upon  the 
dclibcr.itions  of  Parliament.  r>iit  ir  was  not  until  the  latter  part  of 
the  rj'i;n  of  George  I\'.  that  petitioning  obtained  the  development 
which  has  since  di5tin;.;uished  it  in  all  the  great  political  movements. 
Not  only  is  the  right  to  petition  now  fully  recognised,  but  *  the  act  of 
petitioning  is  free  to  all,  and  Parliament  will  receive  any  petition 
respectfully  worded,  and  complying  with  the  forms  of  the  House, 
whilst  the  Statute  of  13  Car.  II.  has  nearly  become  a  dead  letter,  and 
under  ordinary  circumstances  no  one  dreams  of  enforcing  that  Act 
(intended  to  prevent  violent  and  tumultuous  petitioning),  or  of 
inquiring,  when  a  petition  is  presented,  whether  its  conditions  have 
been  complied  with.'  - 
Appropria-  In  the  session  of  1665  the  Commons  took  advantage  of  the  necessity 
RiVppiies.  under  which  the  King  lay,  of  asking  for  extraordinarily  large  grants  for 
the  prosecution  of  the  Dutch  war,  to  establish  the  important  principle 
of  appropriating  the  supplies  to  specific  purposes.  Sir  George 
Downing,  one  of  the  Tellers  of  the  Exchequer,  introduced  into  the 
Subsidy  Bill  granting  the  sum  of  ;^  1,2 50,000  for  the  war  with 
Holland,'  a  proviso  that  all  moneys  raised  by  virtue  of  that  Act  should 

*  M.1V,  Const.  Hist,  ii,  63,  seq. 

*  [Denman's  Brooms  Const.  l^u\  p.  511. — C]  It  wtis,  however,  expressly 
dci'iclc'd  by  Lord  Mansfield,  on  the  trial  of  Lord  George  Gordon  for  his  &hnre  in 
the  '  No  Popery  '  riots  of  1780.  that  the  Act  of  Car.  II.  had  not  been  repealed  ;  and 
i!  was  cit  d  in  1843,  \vl:en  it  was  found  necessary  to  proliibit  the  larije  body  of 
Chariibt  petitioners  .Torn  carrying  out  their  declared  intention  of  marching  to' the 
House  to  present  their  p-'tition.  \T\\\s  \c\  has  also  been  relied  upon  very  recently, 
in  connection  with  luinultuous  gailicrini;s  anticipated  in  the  immediate  neigiibour- 
ho«>d  of  i:ie  Houses  ot  I*;\r!i.iinent.  Cf,  Luio  Ma^ij'^iue  and  Rt'vie'uj,  No.  cclxviii.. 
for  M.iy,  ioC/3.  Art.  Ti\zi'a!i^.jr  Si/uar,:,  Ly  B.  I-.  Mosely,  LL. B.,  and  No.  cclxix., 
for  Au'^Mist,  tS38,  Art.  A't:*;  Phases  of  Trafalgar  S-iitan, — C.J 

'  17  Car.  II,  c.  I. 
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be  solely  applicable  to  the  service  of  the  war,  and  should  not  be 
issued  out  of  the  Exchequer  except  by  order  or  warrant  mentioning 
that  they  were  payable  for  such  service.  Despite  the  furious  opposi- 
tion of  Clarendon,  who  stigmatised  the  proviso  as  derogatory  to  the 
honour  of  the  Crown,  Charles  himself  insisted  upon  this  restraint  on 
the  Executive  power,  having  been  persuaded  that  the  bankers  would 
be  more  easily  induced  to  advance  the  money,  in  anticipation  of  the 
Revenue,   upon   this   better    security  for    speedy   repayment.*    The 

*  Tlic  commencement  of  ihc  Xationnl  Dcbi  dates  from  llic  rcijjn  of  Charles  II.  CrtKvth  o/ 
During  the  Civil  VV.ir  hirijc  sums  of  money  were  deposited,  for  safe  cusio«ly,  with  :^i^ yiitit^M.ii 
some  of  the  most   eminent   London   ^oidsmitlis.    wlio.   after    the    KeMoration,  ^^**^'- 
continued  to  act  in  their  new  capacity  .as  Uinkers,  and  l)cijan  to  advance  money  to 
the  national  E.\chequcr  on  the  seouriiy  of  an  .'issii;nmeat  of  some  branch  of  the 
public  revenue.     Down  to  1672  these  loans  were  always  punclu.illy  ri'p.iid  ;  but  in 
that  year,  at  the  outbreak  of  the  Dutch  \iar.  Charles  II.  was  per^u.aded  by  the 
Calxal  administration  to  is»ue  a  Proclamation  forbiddint;  the  payment  of  any  money 
out  uf  the  Kxchequer  due  upon  exJNtini;  «^ecuritics,  but  pron>i>inij,  insiend,  to  adil 
the  interest  tht*n  due  10  the  cnpit.il  and  to  allow  ^y  per  c'nt.  inii'ri*>t  on  this  now 
5i(.»ck.      lU- tills  inuj-'.ifju.'  proc 'rrtiinij.  whi-.h  ca:i-ol    -I'ver  .1    l-.ir.kiTS  to  l.iil.  .md 
rcvit;c"d   nianv  of  i"cir  cr>i<jnKT5  to  il'.c  di-t'P'V-l  «.li>ir'-*»<.  ilv;  KiiiiT  ncaKrul  ih»r 
di-pos.ii  or' nbo'U  /^i. 300.000.     Int-T-js:  wa?  pa:d  'Jour.  10  ihe  \>':\t  I'.S-i,  \\hcn  oven 
tins  w.is  >ioppcd  :  ami  noit:ing  was  done  lor  the  piir)lic  creditor  until  I'jc/O.  when 
an  Act  waa  p.isstxi  lAhich  was  not  to  lakv  effect  ull  Dcccm^A•r  25.  1705 1  chirgmg 
the  Excise  with  payment,   from   the  latter  date,  of  3  [H.'r  cent,   interest  on  the 
principal  sum  of  ;f  1.323.526.  redeemable  on  payment  of  a  moiety,  but  no  compen- 
sation was  made  for  the  lo>s  of  twenty-two  years'  arrears  of  interest.     Five  years  Han/:  0/ 
previously,  in    1694,   the  sum   of  ^^  1,200.000  at  8  per  cent,   interest   h.id   been  Hn^iand 
borrowed  by  the  uovernmcnt  from  a  body  of  merchants,  who,  in  return,  received  cstaUUhcd, 
the  privilege  of  incorporation,  by  Royal  Chaner,  as  'The  Governor  and  Company  *^'** 
of  the  Bank  of  England.*     The  charter  was  originally  granted  for  only  eleven  years 
certain.  Parliament  reser\'ing  the  risjht  to  redeem  the  debt  at  any  time  after  1705, 
upon  giving  a  year's  notice  ;  and  with  the  redemption  of  the  debt  the  charter  was 
to  expire.     But  far  from  paying  off  old  debts,  new  loans  were  from  time  to  time 
r.iised  by  tlie  Government  in  a  similar  manner,  and  the  Bank  Charter  has  been 
prolonged  by  several  renewals.     At  the  end  of  William  II I. "s  reign  the  National 
Debt  amounted  to  over  j^i6.ooo,ooo,  under  Queen  Anne  it  reached  the  sum  of 
;f  54,000.000.     The  Spanish  War,  which  commenced  in  1739,  added  ^^31. 300,000  ; 
and  in  1763,  after  the  Seven  Years'  War,  the  debt  amounted  to  /i46,ooo,ooo.    The 
American   War   of    Independence    increased    the    debt  by   ^\i\,<xo,oqo  ;    and 
;f  601, 000.000  was  added  during  the  great  French  War,  at  the  close  of  which  it  had 
reached  the  enormous  total  of  £840,850,491,  involving  an  annual  expenditure  for 
interest  and  management,  of  ^£32,038, 191. 

The  apprehensions  excited  by  the  steady  advance  of  the  debt  caused  efforts  to  be  Attempts  to 
made  at  an  early  period  for  its  reduction.     Sir  Robert  Walpole  instituted  a  Sinking  reduce  t/u 
Fund,  of  which  great  hofxis  were  entert.ained,  and  imder  the  operation  of  which  *''*'^''' 
the  cipiial  amount  had  be.-n  rt-duceti  by  .about  /"7. 000,000  prior  to  the  oiubreuk  of 
the  S^KUiish    War  in   1730.     .Suinc  further  Siiyht    re<hictions  were   made   during 
subsequent   inter\als   of  pence,    and   in    1786   Mr.    Pitt   e>tablisl;cd    his    famous 
permanent  Sinkinif  Fund  o:   ;/fi, 000.000  a  year,  whicli  was  persrvennv,'ly  main- 
tained for  many  ye:irs,  even  wh*n  it  was  nrct».s-.ir>'  to  contract  fre^li  loans  f'^-r  that 
purpo>e.     Since  182Q  the  absurdity  of  paying  otf  tlic  debt  by  b-  rrowing  has  Lcen 
abandoned,  nnd  only  surplus  annual  revenue  has  been  appl;ed  in  the  reduction  of 
the  debt.     By  an  Act  passed  in  1375.  provision  has  been  made  lor  its  gradual 
reduction  by  means  of  a  new  permanent  Sinking  Fund,  maintained  by  annual  votes. 

L  L  2 
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.  principle  ofappropnAtin^  the  supplies  was  by  no  means  a  novclly  in  the 
Constitution,  but  it  had  only  been  put  into  practice  occasionally  and  at 
long  intervals.'  The  complete  authority  exercised  by  the  Commons, 
during  the  late  Civil  War  and  the  Commonwealth,  over  the  whole 
receipts  and  expenditure  of  the  national  trcasur\\  had  accustomed  the 
House  to  reflate  the  disbursement  of  the  sums  which  they  granted  ; 
the  advantage  to  the  nation  from  their  control  of  its  finances  was  self- 
evident  ;  and  from  the  date  of  the  Appropriation  Act  of  Charles  1 1. 
it  became  *an  undisputed  principle,  recognised  by  frequent  and  at 
length  constant  practice/  that  'supplies  granted  by  parliament  are 
only  to  be  expended  for  particubr  objects  specified  by  itself.'-  The 
principle  of  appropriation  was  not,  however,  carried  into  full  effect  till 
after  the  Revolution.  But  from  the  reign  of  William  III.  it  has  been 
the  invariable  usavje  to  insert  a  clause  in  the  annual  .Appropriation  Act 
prohibiting:,  under  severe  penalties,  as  well  the  Lords  of  the  Treasur\- 
from  issuir.jx.  as  the  orVicers  of  the  Exchequer  from  obcyin;;,  any 
warrant  lor  the  expenditure  of  money  in  the  national  Exchequer  up<in 
any  other  service  than  that  to  which  it  has  been  specifically  appro- 
priated. The  permanent  establishment  of  the  principle  and  practice 
of  appropriation  *  has  given  the  House  of  Commons,' remarks  Hallam, 
*  so  eiTcctual  a  control  over  the  executive  power,  or,  more  truly  speaking, 
has  rendered  it  so  much  a  participator  in  that  power,  that  no  adminis- 
tration can   possibly  subsist  without  its  concurrence  ;  nor  can  the 

("FolloNvinir  on  the  note  of  the  learned  author,  it  is  as  well  to  pive  exact 
particulars  of  the  present  |X5sition  of  the  National  Del>l.  There  are  three  heads  to 
which  it  is  at  present  assigned  ;  and  the  "Sinking  Fund,"  belore  referred  lo,  has 
now  become  what  is  termed   "  Terminable  Annuities." 

The  National  Debt  is  classified  under  the  following  three  heads  : 

i.  The  Permanent  Debt  or  Funded  ;  that  is  the  debt  which  the  Government  is  not 
bound  to  redeem  at  any  determinate  time.  ii.  Terminable  Annuities  (above),  by 
means  of  which,  at  the  expiration  of  the  annuity,  the  capitalised  sum  is  wiped  oflF, 
and  a  corresponding  reduction  made  to  the  National  Debt.  iii.  Unfunded  Debt, 
consisting  of  loaned  moneys  repayable  at  certain  dates,  from  three  months  lo  five 
years. 

The  great  financial  change  of  Rt.  Hon.  G.  J.  Goschen,  reducing  the  interest  on 
the  first-named  ox  funded  securities  to  2'^  per  cent.,  to  be  further  reduced  to  2|  per 
cent.,  is  an  innovation  of  such  magnitude  in  its  possible  results  as  to  require  specuU 
mention.  A  break  has  been  made  in  the  continuity  of  a  form  of  property 
regarded  by  the  English  public  as  equivalent  to  landed  estate.  It  is  not  in  place 
here  to  discuss  the  financial  aspect  of  this  conversion,  but  it  may  be  remarked  that, 
coinciding  as  it  did  with  the  depreciation  of  land  values,  it  is  a  change  of 
momentous  import,  as  testifying  to  the  decay  of  the  landed  estate  in  the  country. — 
Ed.]  Cf.  Earl  Russell,  Eng.  Gov.  and  Const.  225  ;  Hallam,  Const.  Hist.  iii.  132, 
213  ;  Macaulay,  Hist.  i.  169  ;  and  the  Statesman's  Year  Book  (by  F.  Martin)  for 
1879  [and  1895.  On  the  whole  question,  cf.  EncycL  Brit.  (9th  cd.)  sub  "  Bank  of; 
England."] 

*  Supra,  pp.  228,  239,  259. 

•  Hallam,  Const.  Hist.  ii.  355-6. 
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session  of  Parliament  be  intermitted  for  an  entire  year,  without  leaving 
both  the  naval  and  military  force  of  the  kingdom  unprovided  for.  .  .  . 
It  is  to  this  transference  of  the  executive  government  (for  the  phrase 
is  hardly  too  strong)  from  the  Crown  to  the  two  houses  of  parliament, 
and  especially  the  Commons,  that  wc  owe  the  proud  attitude  which 
England  has  maintained  since  the  Revolution,  so  extraordinarily 
dissimilar  in  the  eyes  of  Europe  to  her  condition  under  the  Stuarts. 
The  supplies,  meted  out  with  niggardly  caution  by  former  parliaments 
to  sovcreijjns  whom  they  could  not  trust,  have  flowed  with  redundant 
profuseness  when  they  could  judge  of  their  necessity  and  direct  their 
application.'  * 

In  the  session  of  1666,  the  demand  of  lar^^c  additional  supplies  for  Commission 
the  Dutch  war,  coupled  with  the  indifferent  success  which  had  aI.JJ,unt$. 
attended  the  militar>'  operations,  provoked  suspicions  of  the  dishonest 
appropriation  of  the  money  previously  voted.  The  Commons  ap- 
pointed a  committee  to  inspect  the  accounts  of  the  ofricers  of  the 
Navy,  Ordnance,  and  Stores,  and  subboquently  sent  up  a  Dill 
appointing  Commissioners  to  inspect  the  public  accounts,  with  full 
powers  to  enquire  and  report  as  to  such  persons  as  they  should  find  to 
have  broken  their  trust.  While  this  measure  was  impending,  the 
King  prorogued  Parliament,  but  promised  to  issue  a  Royal  Com- 
mission for  the  examination  of  the  accounts.  In  the  following  session, 
1667  (Lord  Clarendon  having  fallen  in  the  interval,  the  Commons  re- 
introduced their  Bill,  which  passed  as  *  An  Act  for  taking  the  accounts 
of  the  several  sums  therein  mentioned.'  -  Commissioners  (who  were 
to  report  from  time  to  time  to  the  King  and  both  Houses  of  Parlia- 
ment) were  nominated  in  the  Act  and  invested  with  most  extensive 
powers,  not  only  for  auditing  the  public  accounts,  but  for  investigating 
frauds  in  the  expenditure  of  money  and  employment  of  stores.  They 
were  authorised  to  examine  upon  oath,  to  summon  inquests,  to 
commit  to  prison  without  bail  all  persons  disobeying  their  orders, 
and  to  determine  finally  on  the  charge  and  discharge  of  all  accounts  ; 
and  upon  a  certificate  of  their  judgment  the  Barons  of  the  Exchequer 
were  directed  to  issue  process  for  recovering  money  to  the  King's  use, 
as  if  there  had  been  an  immediate  judgment  of  their  own  Court.* 
The  passing  of  this  statute  marked  a  further  step  in  that  transfer 
of  the  control  of  the  Executive  administration  from  the  Crown  to 

*  Const.  Hist.  iii.  116- 7. 

*  19  Car.  II.  c.  9. 

*  Hallam.  Const.  Hist.  W.  358-9.  A  great  deal  of  abuse  and  misapplication  of 
the  public  revenues  were  brought  10  light  by  the  commission ;  and  at  the  next 
meeting  of  Parliament,  in  October.  1669,  Sir  George  Carteret,  Treasurer  of  the 
Navy,  ivas  expelled  the  Houm!  for  issuing  money  without  legal  warrant. — Ibid, 
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the  House  of  Commons,  which,  throughout  the  long  existence  of 
the  'Pensionary'  Parliament  of  Charles  11.,  was  quietly  but  steadily 
proceeding. 
iimhe^  Of  all  the  statutes  passed  in  the  reign  of  Charles  II.,  perhaps  the 

1679.         '  most  celebrated  is  the  Habeas  Corpus  Act.    But  although  this  Act 
aiTorded  to  the  subject  a  prompt  and  efficacious  remedy  in  many 
cases  of  illc;;ai  imprisonment,  it  is  a  mistake  to  suppose  that  it  intro- 
duced any  new  principle  or  conferred  any  new  ri^ht. 
Aiu'tent  The  right  of  personal  liberty — the  most  precious  oi  all  rights — is  as 

luc'llni  dc     old  as  the  Conbtitution  itself.     It  rests  upon  the  Common  Law,  which 
icniion.         ^yj^j  merciv  defined  and  declared  bv  Majina  Charta  and  the  stream  of 
statutes   which  affirm  that  enactment.      The  subject  was  therefore 
always  legally  free  from  detention  except  upon  a  criminal  change  or 
conviction,  or  fur  a  civil  debt,     liesicies  the  ancient  writs   Dc  odio  £i 
It/in  and  Dc  hontinc  rcftlL^itntfj  (whicli  w^re  available  only  in  parti- 
cular cases  /  any  i'rcc:na:i  impriaoncd  was  eniiiled  ai  Common   Law 
to  demand  of  the  Court  01"  King's  IJcnch  a  writ  of  Jrwsas  cor*'its^  or 
L^rpits   cum   causCi  as  it  was  called,  direcied  to  the  keeper  of  the 
prison,  and  commanding  him  to  bring  up   the  body  of  the  prisoner, 
with  the  cause  of  the  caption  and  detention,  in  order  that  the  Court 
might  judge  of  its  suiticicncy,  and  either  remand  the  prisoner,  admit  him 
to  bail,  or  discharge  him,  according  to  the  nature  of  the  charge.    This 
writ  issued  of  right,  and  t'.i'</t'^//£7y//j////t/t',  and  could  not  be  denied. 
inuiic<(uacy   \x  possessed,  howcver,  various  defects,     i.  The  gaoler  was  not  bound 
ancient         to  make  an  immediate  return  to  the  writ,  but  might  wait  for  a  second 
rumedie*].     ^^^.j^  q'q\\^^  an  ^  iiiiiis*  and  a  third,  a  ^pluries\'  and  other  expedients, 
such  as  shifting  the  prisoner  about  from  prison  to  prison,  were  some- 
times adopted  in   order  to  evade  obedience.     2.  It  was  doubtful 
whether  the  Court  of  Common  Pleas  could  issue  this  writ ;  and  the 
Court  of  Exchequer  seems  never  to  have  done  so.    It  was  also  doubtful 
whether  a  single  Judge  of  the  Court  of  King's  Bench  could  issue  it 
during  the  vacation. 

These  defects  caused  much  delay  in  obtaining  the  writ ;  but  a  more 
serious  matter  was  the  attempt  made  by  the  Crown  to  defeat  the  right 
altogether,  by  maintaining  that  the  '  special  command  of  the  King' 
was  per  se  a  sufticient  cause  to  justify  the  commitment  and  detention 
of  a  subject.  This  vitally  important  point  was,  as  we  have  seen, 
elaborately  argued  in  Court  and  in  Parliament,  in  the  great  case  ot 
the  Five  Km%\iis  {DarnePs  case)  in  1627,  and  was  intended  to  have 
been  settled  by  the  Petition  of  Right  which  declared  against  it.-    The 

*  Supra^  pp.  loo,  107,  108. 

•  Supra,  pp.  448,  450,  453. 
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arbitrary  arrest  of  Sir  John  Eliot,  Selden,  and  other  Members,  on  the 
dissolution  of  Parliament  in  1629,  and  the  attempt  made  to  evade  the 
words  of  the  Petition  of  Right  by  setting  forth  in  the  warrant  and  in 
the  return  to  the  habeas  corpus  a  colourable  cause  of  commitment, 
'notable  contempts  of  the  king  and  government  and  stirring  up 
sedition/  led  to  the  enactment  of  the  remedial  clauses  concerning  the 
writ  of //</^t'<7j  c<;/'///j  contained  in  the  Act  which  abolished  the  Star 
Chamber.' 

Under  Charles  II.  the  arbitrary  conduct  of  Lord  Clarendon,  in  pro- 
curing political  ot'fenders  to  be  illegally  imprisoned  in  distant  and 
unknown  places,  directed  public  attention  to  the  necessity  for  a  more 
speedy  and  ctfeciive  process  of  enforcing  the  subject's  right  to  per- 
sonal liberty.-  In  April,  166S,  a  Bill  to  prevent  the  refusal  of  the  writ  Abortive 
^i  habeas  corpus  was  introduced  in  the  House  of  Commons,  but  did  a  remedy, 
not  pass  through  committee.  In  March,  1670,  another  Hill  to  the 
same  eticct  was  sent  up  to  the  Lords,  but  fell  ihrough.  In  the  session 
of  1673-74,  the  Commons  passed  two  Bills — one  to  prevent  imprison- 
ment in  gaols  beyond  the  seas,  the  other  to  give  a  more  expeditious  use 
of  the  writ  of  habeas  corpus  in  Criminal  matters.  These  appear  to 
have  failed  in  the  Upper  House,  as  similar  Bills  were  sent  up  to  the 
Lords  in  1675,  ^^^  ^^i^^  ^  like  result.  In  1676  the  delay  and  dimculty 
in  procuring  a  habeas  corpus  were  forcibly  e.\emplined  in  the  case  oi/^**^**'  <"«* 
Francis  Jenkes,  a  citizen  of  London.  He  had  delivered  a  speech  at 
the  Guildhall  urging  that  a  Common  Council  should  speedily  be  held 
to  petition  the  King,  in  the  name  of  the  City,  to  call  a  new  Parlia- 
ment. For  this  he  was  summoned  before  the  Privy  Council  and 
committed  to  prison.  Various  attempts  were  unsuccessfully  made  to 
obtain  his  enlargement.  The  Court  of  Quarter  Sessions  for  West- 
minster refused  to  admit  him  to  bail,  on  the  plea  that  he  had  been 
committed  by  a  superior  Court ;  or  to  try  him,  because  he  was  not 
entered  in  the  calendar  of  prisoners.  The  Lord  Chancellor,  on  being 
applied  to  for  a  habeas  corpus^  refused  to  issue  it  during  the  vacation  ; 
and  the  Chief  Justice  of  the  King's  Bench,  to  whom  in  the  next  place 
recourse  was  had,  made  so  many  difficulties  that  Jenkes  lay  in  prison 
many  weeks  befpre  he  was  eventually  enlarged  on  bail.  At  length,  in  The  Act  oi 
1679,  three  years  after  the  proceedings  in  Jenkes'  case,  the  famous  *^^^* 
Habeas  Corpus  Act  was  passed.  It  is  intituled  'An  Act  for  the  better 
securing  the  liberty  of  the  subject,  and  for  prevention  of  imprison- 
ments beyond  the  seas,'  and  it  is  restricted  to  the  case  of  persons 
imprisoned   (before    sentence)  for  *  criminal  or    supposed  criminal 

*  16  Car.  I.  c.  xo.    Supra,  pp.  462,  485. 
■  Hupra,  p.  433,  n.  i. 
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^**;j'2|J^fl/' matters/  It  enacts:— (i)  That  on  complaint  and  request  in  writing 
corpus  Acu  by  or  on  behalf  of  any  person  committed  and  charged  with  any  crime 
**''  (unless  committed  for  treason  or  felony  plainly  expressed  in  the  war- 

rant ;  or  as  accessory  or  on  suspicion  of  being  accessory  before  the 
fact  to  any  petit  treason  or  felony  ;  or  upon  suspicion  of  such  petit 
treason  plainly  expressed  in  the  warrant ;  or  unless  he  is  convicted  or 
charged  in  execution  by  legal  process)  the  Lord  Chancellor  or  any 
of  the  Judges  in  vacation,  upon  viewing  a  copy  of  the  warrant,  or 
affidavit  that  a  copy  is  denied,  shall  (unless  the  party  has  neglcctetl 
for  two  whole  terms  after  his  imprisonment  to  apply  to  any  court  for 
his  enlargement)  award  a  luibetis  corpus  for  such  prisoner,  returnable 
immediately  before  himself  or  any  other  of  the  Judges.  And  upon 
service  thereof  the  ofticer  in  whose  custody  the  prisoner  is  shall  bring 
him  before  the  said  Lord  Chancellor  or  other  Judge,  with  the  return 
of  such  writ  and  the  true  cause  of  the  commitment ;  and  thereupon, 
within  two  days  after  the  party  shall  be  brou^-rht  before  them,  the  said 
Lord  Chancellor  or  other  Judje  shall  discharge  the  prisoner,  if  bail- 
able, upon  giving  security,  in  any  sum  according  to  their  discretion 
having  regard  to  his  quality  and  the  nature  of  his  offence,  to  appear 
and  answer  to  the  accusation  in  the  proper  course  of  judicature. 
(2)  That  such  writs  shall  be  endorsed  as  granted  in  pursuance  of 
this  Act,  and  signed  by  the  person  awarding  the  same.  (3)  That  the 
writ  shall  be  returned,  and  the  prisoner  brought  up,  within  a  limited 
time  according  to  the  distance,  not  exceeding  in  any  case  twent>'  days 
after  service  of  the  writ.  (4)  That  officers  and  keepers  neglecting  or 
refusing  to  make  due  returns,  or  not  delivering  to  the  prisoner  or  his 
agent  with  six  hours  after  demand  a  true  copy  of  the  warrant  of  com- 
mitment or  shifting  the  custody  of  the  prisoner  from  one  to  another, 
without  sufficient  reason  or  authority  (specified  in  sec.  8  of  the  Act), 
shall  for  the  first  offence  forfeit  £\oo,  and  for  the  second  offence  £2,00 
to  the  party  grieved,  and  be  disabled  to  hold  his  office.  (5)  That  no 
person  once  delivered  by  habeas  corpus  shall  be  re-committed  for  the 
same  offence,  on  penalty  to  the  party  of  ^500.  (6)  That  every 
person  committed  for  treason  or  felony,  shall,  if  he  requires  it,  the 
first  week  of  the  next  term,  or  the  first  day  of  the  next  session  of  oyer 
and  terminer^  be  indicted  in  that  term  or  session,  or  else  admitted  to 
bail,  unless  it  appear,  upon  oath  made,  that  the  King's  witnesses  can- 
•  not  be  produced  at  that  time ;  and  if  acquitted,  or  not  indicted  and 
tried  in  the  second  term  or  session,  he  shall  be  discharged  from  his 
imprisonment  for  such  imputed  offence  ;  but  that  no  person,  after  the 
assizes  shall  be  open  for  the  county  in  which  he  is  detained,  shall  be 
removed  from  the  common  gaol  hy  habeas  corpus  till  after  the  assizes  are 
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ended,  but  shall  be  left  to  the  justice  of  the  Judges  of  assize.  (7)  That 
any  such  prisoner  may  move  for  and  obtain  his  habeas  corpus  as  well 
out  of  the  Chancery  or  Exchequer  as  out  of  the  King  s  Bench  or  Common 
Pleas  ;  and  the  Lord  Chancellor  or  Judges  denying  the  same,  on  view  of 
the  copy  of  the  warrant,  or  oath  that  such  copy  is  refused,  shall  forfeit 
severally  to  the  party  grieved  the  sum  of  ^500.  (8)  That  this  writ  of 
habeas  corpus  shall  run  into  the  Counties  Palatine,  the  Cinque  Pons, 
and  other  privileged  places,  and  the  islands  of  Jersey  and  Guernsey. 
(9)  That  no  inhabitant  of  England  (except  persons  contracting,  or 
convicts  praying,  to  be  transported,  or  having  committed  some  capital 
offence  in  the  place  to  which  they  are  sent)  shall  be  sent  prisoner  to 
Scotland,  Ireland,  Jersey,  Guernsey,  Tangier,*  or  any  places  beyond 
the  seas  within  or  without  the  King's  dominions,  on  pain  that  the 
party  committing,  his  advisers,  aiders,  and  assistants,  shall  forfeit  to 
the  party  .iggrieved  a  sum  not  less  than  /500.  to  be  recovered  with 
treble  costs  ;  shall  be  disabled  to  bear  any  onice  of  trust  or  pront ;  shall 
incur  the  penalties  oi  pniemituire ;  and  shall  be  incapable  of  receiving 
the  King's  pardon  for  any  of  the  said  forfeitures,  losses,  ordlsabilities.- 

Such  is  the  substance  of  this  great  and  important  statute.  It  was  its  defects. 
subject,  however  to  three  defects,  (i)  It  fixed  no  limit  on  the  amount 
of  bail  which  might  be  demanded.  (2)  It  only  applied  to  commit- 
ments on  Criminal  or  supposed  Criminal  charges  ;  all  other  cases  of 
unjust  imprisonment  being  left  to  the  habeas  corpus  at  Common  Law 
as  it  subsisted  before  this  enactment.  (3)  It  did  not  guard  against 
falsehood  in  the  return. 

The  first  of  these  defects  was  remedied  in  16S9,  by  the  Bill  of  ^^f"^,5^'«j! 
Rights,  which  declared  *  that  excessive  bail  ought  not  to  be  required.'  Ki$;ht!t, 
The  other  two  (notwithstanding  a  serious  attempt  in  1757  to  render  *^^'^* 
the  habeas  corpus  at  Common  Law  more  efficient)  subsisted  down  to 
the  year  18 16,  when  they  were  at  length  removed  by*  An  Act  for 
more  effectually  securing  the  liberty  of  the  subject'  (56  Geo.   III.  56 Geo.  in. 
c.  loo).    By  this  Act,  in  addition  to  various  minor  but  important  im-  i'si6. ' 
provements,  the  statutable  remedy  was  extended  to  cases  of  imprison- 
ment on  non-criminal  charges,  and  the  Judges  were  empowered  to 
examine  and  determine  the  truth  of  the  facts  set  forth  in  the  return, 
and  in  all  cases  of  doubt  to  bail  the  prisoner. 

The  legislation  in  regard  to  the  writ  oi  habeas  corpus  terminates  as  &  »6  vict. 
Avith  the  Act  25  &  26  Vict.  c.  20  (passed  in  consequence  of  the  deci-  ,2^.' 

•  The  fortress  of  Tangier  in  Africa  (together  with  the  island  of  Bombay)  was 
acquired  by  Charles  II.,  in  i66|^i],  as  a  portion  with  his  wifo  Kaihcrine  of 
Braganza.     It  was  abandoned  in  ib8  4\ 

•  31  Car.  II.  c.  2 ;  and  sec  Stephen,  Comm.  (5th  cd.)  iv.  25. 
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sion  of  the  Court  of  Queen's  Bench  in  Anderso^^s  case^  where  the 
writ  was  issued  into  Upper  Canada),  which  provides  :  That '  no  writ 
oi  habetis  corpus  shall  issue  out  of  England  by  authority  of  any  judge 
or  court  of  justice  therein,  into  any  colony  or  foreign  dominion  of  the 
Crown  where  her  Majesty  has  a  lawfully  established  court  or  courts 
of  justice,  having  authority  to  grant  and  issue  the  said  writ,  and 
to  ensure  the  due  execution  thereof  throughout  such  colony  or 
dominion.' 
Aci*  agamit  \^  contrast  with  the  beneficial  legislation  which  we  have  been  con- 
foriiii^cs.  sidering,  is  the  series  of  odious  acts  against  the  Nonconformists 
passed  by  the  *  Cavalier'  or  *  Pensionary'  Parliament  of  Charles  II. 
This  Parliament — *  the  Long  P:irliament  of  the  Restoration,'  which 
lasted  from  May  8th,  1661,  to  January  24th,  1679 — was,  during  the 
first  few  years  of  its  existence,  *more  zealous  for  royalty  than  the 
King,  more  zealous  for  episcopacy  than  the  Bishops.'-  As  the  terror 
from  iho  laie  Civil  War  abated  it  gradually  threw  oiY  its  exuberant 
loyalty,  and  though  its  leaders  were  corrupt,  they  were  two  much 
alive  to  their  own  interests  ever  to  sacrifice  any  Parliamentar}*  power. 
Ijut  the  devoted  attachment  to  the  Established  Church  and  the  hatred 
of  sectaries,  which  distinguished  its  earlier  sessions  continued  unabated 
to  the  last. 
Cor^ratum  By  thc  *  Act  for  the  well-governing  and  regulating  of  Corporations 
'  ^  ' '  '*  (13  Car.  II.  St.  2,  c.  i)  a  Religious  test  was  combined  with  a  Political 
test  All  corporate  magistrates  and  office-bearers  were  obliged  to 
lake  *  the  Sacrament  of  the  Lord's  Supper,  according  to  the  rites  of  the 
Church  of  England,'  to  renounce  the  Solemn  League  and  Covenant, 
and  to  swear  that  they  believed  it  unlawful,  on  any  pretence  whatever, 
to  take  arms  against  the  King,  and  that  they  abhorred  the  'traitorous 
position '  of  bearing  arms  by  his  authority  against  his  person  or  his 
officers.  '  These  provisions,'  remarks  Hallam, '  struck  at  the  heart  of 
the  presbyterian  party t  whose  strength  lay  in  the  little  oligarchies  of 
corporate  towns,  which  directly  or  indirectly  returned  to  parliament  a 
very  large  proportion  of  its  members.' '  But  they  equally  affected  all 
other  Nonconformists,  and  established  an  inequality  of  Civil  rights 
between  Churchmen  and  Dissenters  which  continued  down  to  our 
own  day.-*  The  Political  test  contained  in  the  Corporation  oath  of 
non-resistance^  having  been  practically  renounced  at  the  Revolution, 

*  90  Law  Journ.  Rep.  Q.  B.  129. 

•  Nlacaulay,  HisL  i.  [176]. 

■  Hallam.  Const.  HisL  ii.  328. 

^  [The  distinction  between  the  two  classes  of  oppressive  legislation  embodied  in 
the  Corporation  and  Test  Acts  is  briefly  shewn  by  Mr.  B.  C.  .Skottowe,  M.A,  in 
Our  Hanuverian  fCins[s,  1884,  pp.  139-41. — C] 
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was  abolished  in  1718,  shortly  after  the  accession  of  the  House  ot 
Hanover,  by  the  'Act  for  quieting  and  establishing  corporations' 
(5  Geo.  I.  c.  6,  s.  2).  The  Rclii^ious  test  was  not  repealed  till  the 
reign  of  George  IV.* 

The  famous  Test  Act  (25  Car.  II.  c.  2)  was  passed  in   1673,  *  for  TestAtt, 
preventing  dangers  which  may  happen  from  Popish  recusants.'     It  '  '^* 
was  provoked  by  the  '  Declaration  of  Induli;cnce.'  recently  issued  by 
the  King,  dispensini;  with  the  laws  ag.iinst  Nonconformity.     This 
Declaration,  though  apparently  a  concession  to  the  Protestant  Dis- 
senters, was  really  intended  as  a  step  towards  the  re-establishment  ot 
the   Roman  Catholic  religion,  in  which  the  Duke  of  York  was  an 
avowed,  Charles  an  una  vowed  believer.     By  the  secret  treaty  of 
Dover,  in   1670,  the  King,  his  brother,  and  Louis  XI\'.  of  France, 
had  entered  into  a  Royal  conspir.icy  against  the  National  Church  and 
Civil  liberties  of  England.     The  precise  terms  of  this  Treaty  were 
not  then  indeed  authenticallv  known.  *  but  there  can  be  no  doubt,' 
says  Hallam,  *ihat  those  who  from  this  time  displayed  an  insuperable 
jealousy  of  one  brother,  and  a  determined  enmity  to  the  other,  had 
proofs  enough   for  moral  conviction  of  their  deep  conspiracy  with 
France  against  religion  and  liberty.    This  suspicion  is  implied  in  all 
the  conduct  of  that  parliamentary  opposition,  and  is  the  apology  of 
much  that  seems  violence  and  faction,  especially  in  the  business  of 
the  popish  plot  and  the   bill  of  exclusion.'     The  secret  Treaty  of 
Dover  *  may  be  reckoned  the  first  act  of  a  drama  which  ended  in  the 
Revolution.*-    The  King's  Declaration  of  Indulgence  united  in  oppo- 
sition to  it  not  only  the  zealous  Churchmen,  who  were  disgusted  at 
the  favour  shown  to  both  Papists  and  Dissenters,  but  also  the  Dis- 
senters themselves,  whose  hatred  of  Popery  outweighed  their  gratifi- 
cation at  their  own  toleration,  as  well  as  all  others  of  Liberty  and 
Law,  who  could  not  but  regard  the  King's  pretentions,  in  explicit 
terms,  to  suspend  a  body  of  statutes,  and  his  command  to  magistrates 
not  to  put  them  in  execution,  as  an  assertion  of  despotic  power  illegal 
in  itself,  and  capable  of  most  dangerous  extension.    The  House  of 
Commons  voted  ^  that  penal  statutes  in  matters  ecclesiastical  cannot 
be  suspended  but  by  Act  of  Parliament,'  and  addressed  the  King 
to  recall  his  Declaration.      In  his  answer  the  King  lamented  that 
the  Commons  should  question  his  Ecclesiastical  power,  which   had 
never,  he  said,  been  done  before.    To  which  they  replied  that  they 
'humbly  considered  that  his  Majesty  had  been  very  much  misin- 

*  9  Geo.  IV.  c.  17(1828). 

*  Hallam,  Const.  Hist.  ii.  384. 
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formed :  since  no  such  power  was  ever  claimed  or  exercised  by  any 
of  his  predecessors  ;  and,  if  it  should  be  admitted,  might  tend  to  the 
interruption  of  the  free  course  of  the  laws,  and  altering  of  the  legisla- 
tive power,  which  had  always  been  acknowledged  to  reside  in  the 
King  and  the  two  Houses  of  Parliament.'  *  At  length  the  King  was 
obliged  to  give  way,  and  cancelled  the  Declaration.  But  the  Com- 
mons, not  satisfied  with  this  concession,  extorted  his  assent  to  the 
Test  Act,  as  a  measure  of  security  against  Popish  councillors  and 
officials.  The  Act,  however,  was  so  framed  as  to  affect  with  equal 
disqualification  nearly  all  classes  of  Protestant  Dissenters.  It  pro- 
vided that  all  persons  holding  any  office  or  place  of  trust,  civil  or 
military,  or  admitted  of  the  King's  or  the  Duke  of  York's  household, 
should  publicly  receive  the  sacrament  according  to  the  rites  of  the 
Church  of  England,  and  also  take  the  oath  of  supremacy,  and  sub- 
scribe a  declaration  against  Transubstantiation.  The  immediate 
erfect  of  the  Act  was  to  compel  Lord  Cliribrd  to  resign  his  oftice  of 
Treasurer,  and  the  Duke  of  York  to  quit  the  post  of  Lord  High 
Admiral, 
nil  for  In  return  for  the  support  given  by  the  Dissenters  to  the  Test  Act,  a 

DU»enten.  Bill  was  passcd,  after  some  debate,  by  the  House  of  Commons,  giving 
a  considerable  amount  of  relief  to  Protestant  sectaries ;  but  it  was 
delayed  in  the  Lords' House,  who  introduced  several  amendments,  and 
a  sudden  prorogation  caused  it  to  be  dropped. 
ParUatntnt'  pjyg  years  later,  in  167S,  a  Parliamentary  Test  was  imposed  which, 
Act,  1673.  for  the  first  time,  excluded  Roman  Catholic  Peers  from  Parliament. 
This  was  mainly  due  to  the  alarm  excited  in  the  nation  by  the  dis- 
covery of  the   supposed  Popish  plot.-     By  the  'Act  for  the  more 

>  Cobbctt's  Pari.  Hist.  iv.  5^1. 

*  '  It  is  to  be  remembered  that  there  was  really  and  truly  a  popish  plot  in  being. 
thou,s;h  not  that  which  Titus  Oates  and  his  associates  pretended  to  trvgaI — not 
merely  in  the  sense  of  Hume,  who,  arguing  from  the  general  spirit  of  proselytism 
in  that  relii^ion,  says  there  is  a  perpetual  conspiracy  against  ail  governments, 
protestant.  Mahometan,  and  pagan,  but  one  alert,  enterprising,  effective,  in  direct 
operation  against  the  established  protestant  religion  in  England.  In  this  plot  the 
king,  the  duke  of  York,  and  the  king  of  France  were  chief  conspirators ;  the  Romish 
priests,  and  especially  the  Jesuits,  were  eager  co-operators.  Their  machinations 
and  their  hopes,  long  suspected,  and  in  a  general  sense  known,  were  divulged  by 
the  seizure  and  publication  of  Coleman's  letters.  "  We  have  here."  he  says,  in  one 
of  them,  "a  mighty  work  upon  our  hands,  no  less  than  the  conversion  of  three 
kingdoms,  and  by  that  perhaps  the  utter  subduing  of  a  pestilent  heresy,  which  has 
a  long  time  domineered  over  this  northern  world.  There  were  never  such  hopes 
since  the  death  of  our  Queen  Mary  as  now  in  our  dajrs.  God  hath  given  us  a  prince 
who  is  become  (I  may  say  by  miracle)  zealous  of  being  the  author  and  instrument 
of  so  glorious  a  work ;  but  the  opposition  we  are  sure  to  meet  with  is  also  like  to  be 
great,  so  that  it  imports  us  to  get  all  the  aid  and  assistance  we  can."  These  letters 
were  addressed  to  Father  la  Chaise,  confessor  of  Louis  XIV.,  and  displayed  an 
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effectual  preserving  the  King's  person  and  government,  by  disabling 
Papists  from  sitting  in  either  House  of  Parliament'  (30  Car.  II.  st.  2, 
c  1),  it  was  provided  that  no  Peer,  or  member  of  the  House  of  Com- 
mons, should  sit  or  vote  without  taking  the  oaths  of  alle^^iancc  and 
supremacy,  and  a  declaration  repudiating  the  doctrine  of  Transub- 
stantiation,  the  adoration  of  the  Virgin,  and  the  sacrirlcc  of  the  Mass. 
Peers  and  members  offentling  were  to  be  deemed  and  jud;^cd  Popish 
recusants  convict,  and  forfeit  £loo^  besides  suffering'  numerous  dis- 
abilities. While  the  Hill  was  in  the  Lords*  House,  the  Duke  of  York 
moved  that  an  exception  might  be  admitted  in  his  favour,  and  this 
was  agreed  to,  but  only  by  a  majority  of  two.* 

In  the  Declaration  issued  by  Charles  II.  from  I>rcda  (14  April, 
1660),  he  had  embodied  the  CromwcUian  principle,  that  no  man 
should  be  called  in  question  for  differences  of  religious  opinion  not 
disturbin;^  the  peace  of  the  kincjdom.  But  the  great  majority  of  the 
Enc^lish  people  were  not  yet  prepared  to  concede  Toleration ;  and  by 
the  Act  of  Uniformitv  all  Dissenters  from  the  Established  Church,  Act  of 
Protestant  and  Roman  Catholic  alike,  were  subjected  to  the  bonds  of  ,6^^.'"^"^*  ^* 
a  rigid  conformity.  The  provisions  of  this  celebrated  statute  (13  & 
14  Car.  II.  c.  4)  may  be  divided  into  two  classes :  (i)  Clauses  which 
continue  in  force  at  the  present  day,  viz.,  those  which  legalise  the 
Book  of  Common  Prayer  as  then  recently  revised  in  Convocation, 
with  a  direction  for  its  use  in  every  parish  church  and  other  places  of 
public  worship  ;  and  which  require  Episcopal  ordination  of  all 
persons  holding  ecclesiastical  preferment,  together  with  a  declaration 
from  all  such  persons  of  unfeigned  assent  and  consent  to  the  contents 
of  the  Book  of  Common  Prayer.  (2)  Certain  persecuting  clauses 
directed  against  Dissenters,  which  have  since  been  repealed.  By  the 
34th  section,  the  Uniformity  Act  of  the  ist  Eliz.  c.  2  (1558-9)  was  re- 
enacted  ;  and  as  this  incorporates  by  reference  penal  clauses  in  the 
earlier  Uniformity  Act  of  5  &  6  Edw.  VI.  c.  i  (i 551-2),  which  again 
incorporates  similar  clauses  in  the  Uniformity  Act,  2  &  3  Edw.  VI. 
c  1  (1548),  the  statute  of  Charles  II.  revived  and  confirmed,  {a)  the 
offences  of  *  declaring  or  speaking  anything  in  the  derogation, 
depraving  or  despising  of  the  Book  of  Common  Prayer,  or  of  anything 
therein  contained,  or  any  part  thereof,'  and  of  *  willingly  and  wittingly 

intimate  connexion  with   France  for  the  great  purpose  of  rcbtoring  popen*.' — 
Hallam.  Const.  Hist.  ii.  430. 

^  From  the  time  of  Elizabeth  ihe  oath  of  supremacy  had  been  exacted  from 
members  of  the  House  of  Commons  but  not  from  the  Lords  (j/z/n/,  p.  372). 
Roman  Catholic  Lords  were  now  for  the  first  time  excluded  from  their  scats  ;  and 
until  the  reign  of  George  I\'.  (loCJeo.  IV.  c.  7)  both  Houbos  were  effectually  closed 
to  the  members  of  that  religion. 
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hearing  or  beings  present  at  any  other  manner  or  form  of  Common 
Prayer  than  is  mentioned  and  set  forth  in  the  Book  of  Common 
Prayer '  (the  punishment  in  each  case  betng^,  for  the  third  offence, 
imprisonment  for  life) ;  and  also  (b)  the  compulsory  attendance  at 
parish  churches.  These  provisions  were  not  repealed  till  the  reign  of 
her  present  Majesty.* 

The  14th  sec  of  the  Act  of  Charles  II.  declared  'that  no  person 
should  presume  to  .idminister  the  holy  sacrament  of  the  Lord's 
Supper '  until  he  should  be  ordained  priest  by  Episcopal  ordination, 
under  the  penalty  of  ^100  for  such  otfencc.  This  penalty  was 
repealed  in  16SS  by  the  Toleration  Act  of  William  and  Mar>'.- 

liy  the  9th  sec.  not  only  all  persons  in  holy  orders,  but  all  school- 
masters and  persons  instructing  youth,  were  required  to  subscribe  a 
declaration  of  non-resistance,  and  that  they  would  conform  to  the 
litur;;y  of  the  Church  of  England  as  by  law  established.  School- 
masters and  private  tutors  were  also  subjected  to  the  penalty  of  three 
months'  imprisonment  if  they  should  presume  to  exercise  their  calling 
without  previous  licence  from  the  bishop  of  the  diocese.  That  part  of 
the  declaration  which  related  to  non-resistance  was  abolished  at  the 
Revolution  by  statute  i  Will.  &  Mary,  c.  8  ;  but  the  licence  of  private 
tutors,  though  in  later  times  practically  obsolete,  was  not  repealed  till 
1846  by  the  9  &  10  Vict.  c.  59.^ 

The  immediate  result  of  the  new  Act  of  Uniformity  was  to  eject 
from  the  Established  Church  about  2,000  ministers  (for  the  most  part 
non-episcopally  ordained),  who  further  recruited  the  ranks  of  Pro- 
testant Nonconformists.  But  these  were  not  allowed  to  worship 
Cont'cnticic  among  themselves  in  peace.  By  the  monstrous  Conventicle  Act  (16 
Act,  1664.  Car.  II.  c.  4)  every  person  above  sixteen  years  of  age  present  at  a 
conventicle  (defined  as  *any  meeting  for  religious  worship  at  which 
five  persons  were  present  besides  the  household ')  was  subjected  to  the 
penalty  of  three  months'  imprisonment  for  the  first  offence,  of  six  for 
the  second,  and  for  the  third  to  seven  years'  transportation.  A  single 
Justice  of  the  Peace  was  empowered  to  convict  for  the  first  and 
second  offences  (a  provision  which,  Burnet  tells  us,  *  was  thought  a 
great  breach  on  the  security  of  the  English  Constitution  '),  but 
transportation  for  the  third  oiTcncc  could  only  be  awarded  on  convic- 
tion by  a  jury.    Return  before  the  expiration  of  the  term  of  banish- 

•  7  &  8  Vict.  c.  193  ;  9  &  ro  Met.  c.  59. 

•  I  Will.  &  Mary.  st.  i.  c.  x8. 

•  On  the  Unifofniiiy,  Test,  and  Corporation  Acts,  see  .Andrew  Amos,  English 
Consiiiuiion  in  the  Reign  of  Charles  II.,  pp.  87,  135. 
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mcnt,  or  escape  after  conviction,  was  made  felony  punishable  with 
death.* 

This  enactment  was  followed,  in  the  next  session,  by  *  An  Act  for  Fwe-Miu 
restraining  Nonconformists  from  inhabiting  in  corporations'  (17  Car.  ^^^*  *^^ 
II.  c.  2).  By  this  *  Five- Mile  Act,*  as  it  is  usually  termed,  (i),  a  new 
test  oath  of  non-resistance  was  imposed  upon  the  clergy ;  (2)  every 
Nonconformist  minister  was  prohibited,  under  the  penalty  of  /^4o  for 
each  offence,  from  coming  within  five  miles  of  any  corporate  town  ; 
or  of  any  parish,  town,  or  place  wherein  he  had  been  parson,  vicar, 
curate,  stipendiary,  or  lecturer,  or  had  taken  upon  him  to  preach  in 
unlawful  assembly  or  conventicle  ;  and  (3)  all  Nonconformists,  whether 
lay  or  clerical,  were  restrained  from  teaching  in  any  public  or 
private  school  under  the  penally  of  ^40  fine  and  six  months*  im- 
prisonment. 

The  provisions  of  these  merciless  statutes  were  not  allowed  to  persecution 
remain  a  dead  letter.  The  rclii^'ious  persecution  was  far  more  severe  "JrmiJil'" 
than  it  had  ever  been  at  any  period  of  the  Commonwealth,  and  more 
widely  extended  than  under  Charles  1.-  No  less  than  S,ooo  Protestants 
are  said  to  have  been  imprisoned  during  this  reign,  in  addition  to  a 
large  number  of  Roman  Catholics.  Of  1,500  Quakers  who  were  con- 
fined, 350  died  in  prison.* 

In  1661  at  the  Savoy  Conference,  in  1669  under  the  Cabal  Ministry,  Attempts  at 
and  again  in  1674  through  the  exertions  of  Tillotson  and  Stillingfieet,  SoJ!!^^*'*"* 
attempts  were  indeed  made  to  bring  about  a  reconciliation  between 
the  Church  and  the  Protestant  Nonconformists  ;  but  the  real  difficulty 
of  effecting  a  compromise,  and  the  unyielding  temper  of  both  parties, 
caused  ever)-  effort  at  comprehension  to  fail. 

It  was  in  the  year  1679,  during  the  intense  public  agitation  caused  Origin  oi 
by  the  introduction  of  a  Bill  to  exclude  the  Duke  of  York  from  the  and  Toi? 
throne,  on  the  ground  of  his   professed   Romanism,  that  the  now  panic*, 
familiar  names  of  Whig  and  Tory  were  first  applied  to  the  two  great 
political  parties  in  the  State.    The  King,  having  dissolved  Parliament 
on  the  27th  of  May,  in  order  to  quash  the  Exclusion  project,  numerous 
petitions  were  sent  up  from  all  parts  of  the  countr>'  praying  for  the 
speedy  meeting  of  a  new  Parliament.     These  were  met  by  others  from 

*  The  Conventicle  Act  was  limited  in  duration  to  three  years,  and  expired  in 
1667.  In  1670  it  was  renewed,  with  some  niitii^aijon  of  penalties,  bm  with  an 
extraordinary  proviso,  which  reversed  the  eftabli- lied  legal  i-rinciple  of  consiruinjf 

Senal  Acts:— 'That  all  clnuees  in  the  .Act  should  be  consmied  most  largely  and 
eneficially  for  suppressing  conventicles,  and  for  the  justification  and  encounigemeni 
of  all  persons  to  be  employed  in  the  execution  thereof." — 22  Car.  II.  c.  x. 

*  Hallam.  Const.  Hist.  ii.  351. 

*  Neal,  Hisit.  of  the  Puritans,  v.  17  ;  Delaune,  Plea  for  Nonconformists  ;  Short's 
Hist.  559. 


S28  TJie  Stuart  Period.  [Ch. 

the  adherents  of  the  Court  party,  expressing  abhorrence  at  the  attempt 
to  coerce  the  King  to  summon  Parliament,  as  an  encroachment  on 
the  Royal  prerogative.  The  rival  parties  were  termed  in  consequence 
*•  Petitioners '  and  *  Abhorrcrs,'  names  which  were  soon  afterwards 
changed  for  *  Whig '  and  *  Tor)'.* ' 

But  although  the  Whigs  and  Tories  wore  first  so  designated  at  the 

lime  of  the   Exclusion    Dill,  the  gorms  of  the  two  parties  may  be 

discerned  in  the  opposition  of  the  Puritan  members  of  the  Lower 

House  to  the  upholders  of  the  Royal  prerogative  under  Elizabeth,  and 

ihoir  corporate  existence  may  be  carried  back  at  least  to  the  schism  in 

the  Constitutional  party  in  the  Commons,  which  manifested  itself 

during  ihc  debates  on  the  Grand  Remonstrance  in  1641.* 

Ttirrercnccin      15oih  Whigs  and  Tories,  it  is  to  be  observed,  agreed  in  maintaining 

iTiwielrthc  the  system  of  government  by  King,  Lords,  and  Commons,  and  all  the 

two  parties.   ancicHt   and  fundamental   institutions   of  the  English   Constitution. 

liUt  there  was.  nevertheless,  a  wkIc  and  irrcconcilcable  dirYerence  of 

opinion  l)j:\vccn  ihe:n.     Tl^.e  Tories  looked  towards  the  Crown,  and 

lhoii;^ht  that  the  public  good  was  best  subserved  by  the  exaltation  of 

X.intt's ,'/  *  Su/'r.r,    p.    513.     *  It    is  .1   ci:r:otis   circumstance.'   obscr\vs    Loni   Macnulay 

li  /u\  and        \\\>\.  1.  25^  ,  •  ih.u  one  of  ihofjc  niikn:imo>  was  of  Scotch,  and  the  other  of  Irish, 
'•"*/•  orii^in.      iJoih  in  Scotland  and  in  Ireland  mi-ijovemmcnt  had  called  into  existence 

hands  of  desperate  men  whose  ferocity  was  heijjiiiened  by  religious  enthusiasm. 
In  Scotland,  some  of  the  persecuted  Co%'enanicrs,  driven  mad  by  oppression,  had 
lately  murdered  the  primate,  had  taken  arms  against  the  Govemmeni,  had  obiainctl 
some  advantages  asjainst  the  Kings  forces,  and  h.ad  not  been  pui  down  till 
Monmoiuh,  at  the  head  of  some  troops  from  England,  had  routed  them  at 
Hoihwell  Bridije.  These  zealots  were  most  numerous  among  the  rustics  of  the 
western  lowlands,  who  were  N-ulijarly  called  Whips.  Thus  the  appellation  of  Whig 
was  fastened  on  the  Presbyterian  zealots  of  Scotland,  and  was  transferred  to  those 
l-aij^lish  poliiicians  who  showed  a  disposition  to  oppose  the  court,  and  to  treat 
Protestant  Nonconformists  with  indultjence.  The  bogs  of  Ireland,  at  the  same 
time,  afforded  a  refuE^e  to  Popish  outlaws,  much  resembling  those  who  were 
afterwards  known  as  Whiteboys.  These  men  were  then  called  Tories.  The  name 
of  Tory  was  therefore  given  to  Englishmen  who  refused  to  concur  in  excluding  a 
Roman  Catholic  prince  from  the  throne.' 

["  From  the  break,"  writes  Mr,  Hannis  Taylor  (Origin  Engl.  Const.,  p.  604), 
"  which  occurred  in  the  ranks  of  the  constitutional  forces  during  the  debates  which 
took  place  in  1641  on  the  Grand  Remonstrance,  can  be  dated  the  beginnings  of  the 
two  famous  political  parlies  which — under  the  names  of  Roundheads  and  Cavaliers. 
Whigs  and  Tories,  Liberals  and  Conservauves—havc  in  turn  guided  the  destinies 
of  the  En,:jlish  nation  from  that  day  to  this.  After  the  primar>'  object  of  the 
revolution  was  fully  accomplished,  it  was  contended  on  the  one  hand,  by  the  party 
most  eager  to  conserve  old  institutions,  that  the  King  had  yielded  all  that  could 
generously  be  asked  of  him — that  the  well-being  of  the  State  required  the  preserva- 
tion of  what  remained  of  the  royal  prerogative.  On  the  other  hand  it  was  ckiimcd 
by  the  popular  party  .  .  .  that  what  had  been  given  by  the  King  had  been  given 
grudgingly,  thoi  the  only  way  in  which  to  secure  what  had  been  won,  was  to  obtain 
such  further  concessions  and  guarantees  as  would  at  all  times  subject  the  Crown  to 
the  coercive  authority  of  a  free  Parliament." — Ed.] 
*  Supra,  p.  487. 
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the  Royal  prerogative  ;  the  Whigs  looked  towards  the  People,  whose 
welfare  they  regarded  as  the  end  and  object  of  all  governments.  *  They 
differed, 'says  Hallam, '  mainly  in  this  :  that  to  a  tory  the  constitution, 
inasmuch  as  it  was  the  constitution,  was  an  ultimate  point,  beyond 
which  he  never  looked,  and  from  which  he  thought  it  altogether  impos- 
sible to  swerve  ;  whereas  a  whig  deemed  all  forms  of  government  subor- 
dinate to  the  public  good,  and  therefore  liable  to  change  when  they 
should  cease  to  promote  that  object.  Within  those  bounds  which  he,  as 
well  as  his  antagonist,  meant  not  to  transgress,  and  rejecting  all  unne- 
cessary innovation,  the  whig  had  a  natural  tendency  to  political  improve- 
ment, the  tor\'  an  aversion  to  it.  The  one  loved  to  descant  on  libertv  and 
the  rights  of  mankind,  the  other  on  the  mischiefs  of  sedition  and  the 
rights  of  kings.  Though  both,  as  I  have  said,  admitted  a  common 
principle,  the  maintenance  of  the  constitution,  yet  this  made  the 
privileges  of  the  subject,  that  the  Crown's  prerogative,  its  peculiar  care. 
Hence  it  seemed  likely  that,  throir^h  passion  .inJ  circumstance,  the 
lory  might  aid  in  establishing  despotism,  or  the  whi:^  in  subverting 
monarchv.  The  fomier  was  vrenerailv  hostile  to  the  liberiv  ot*  the 
press,  and  to  freedom  of  inquiry,  especially  in  religion  ;  the  latter 
their  friend.  The  principle  of  the  one,  in  short,  was  amelioration,  of 
the  other,  conservation.'  ^ 

The  failure  of  the  Exclusion  Bill  and  the  excesses  of  the  Opposition  Failure  of 
were  followed  by  a  violent  reaction  in  public  opinion,  which  laid  the  Mon  uniami 
Whig  party.prostrate,  and  enabled  Charles  II,  to  enjoy,  during  the  last  Jf'JJ,*^^''"''" 
years  of  his  reign,  that  despotic  power  for  which  he  had  long  been  Whigs, 
languidlv  scheming.     *  It  is  difficult  to  sav,'   Lord  Russell  has  re-  i)«poiic 

*  power  of 

marked,   *  for  what   reason   Charles,  a  witty  and  heartless  man  of  charic»ii. 
pleasure,  embarked  in  the  vast  undertaking  of  making  himself  abso-  ilj""yeaM*of 
lute.     Perhaps  his  easy  temper  made  him  yield  to  the  suggestions  of  his  reign, 
his  brother ;    perhaps   he    merely  consented  to  the  advice  of  his 
courtiers.     The  ready  way  of  accomplishing  this  design,  once  adopted, 
was,  as  he  conceived,  to  obtain  money  and  troops  from  France.     And 
as  his  father's  throne  had  been  overturned  by  religious  fanaticism,  he 
proposed  to  lay  the  foundation  of  his  own  upon  a  religion  of  blind 
obedience.     The  scheme  not  running  on  smoothly,  however,  he  gave 
it   up,  partly   from   laziness   and   partly   from   prudence,   contenting 
himself  with  charitable  donations  from  France  from  time  to  time. 
The  virulent  opposition  of  Shaftesbury,  and  the  attempt  to  e.\clude  his 
brother  from   the  throne,   again   roused   him   to   exertion  ;   and   the 
discovery  of  the  Rye  House  plot  atforJed  him  a  tolerable  pretext  for 

*  Hallam,  Const.  Hist.  iii.  198. 
CH.  M  .M 
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ridding  himself  of  all   his  considerable  enemies.      Thus,  without 

activity  or  anxiety,  by  merely  taking^  advantage  of  events  as  they 

arose,  he  procured  for  himself  an  authority  which  those  of  his  family 

who  made  kingcraft  their  occupation  never  possessed.     He  subdued 

the  liberties  of  England,  because  it  gave  him  less  trouble  than  to 

maintain  them.     But  still,  though  unsuccessful,  the  men  who  could 

propose  and  carry  through   the  House  of  Commons  a  Bill  for  the 

exclusion  of  the  next  heir  to  the  throne  evinced  a  spirit  of  honesty  and 

freedom  which  no  hazard  could  quell.     The  Bill  of  Exclusion  was  the 

legal  warning  of  the  Revolution.'  * 

iSl^'itU.'        J^^IES  II.  ascended  the  throne  in  1685,  with  a  fixed  design  to  make 

HU  despotic  l^»n^self  an   absolute    monarch,    and    to    subvert    the    Established 

designt.        Church. 

Circum-  Jn  many  respects  circumstances  appeared  peailiarly  favourable  to 

favourable  his  dcspotic  alms.  The  popular  party  were  for  the  time  completely 
to  ihem.  crushed.  The  cietcrmination  of  Charles  II.s  last  Parliament,  in  16S1, 
to  accept  of  nothing  but  the  Exclusion  Bill,  had  been  punished  by  a 
sudden  dissolution,  after  a  session  of  only  one  week  ;  and  in  violation 
of  the  plain  letter  of  the  law,  which  required  that  no  longer  inter\-al 
than  three  years  should  elapse  between  the  dissolution  of  one  Parlia- 
ment and  the  assembling  of  another,  no  writs  had  since  been  issued 
for  an  election.  The  High  Church  and  Tory  party  were  loud  in  their 
advocacy  of  hereditar>'  despotism  as  a  divinely-ordained  institution, 
and  the  University  of  Oxford  had  but  recently  (July,  1683)  published 
a  decree  asserting  the  necessity  of  Passive  Obedience,  and  condemning 
the  works  of  Milton,  Buchanan,  and  others,  containing  contrary 
propositions,  to  be  publicly  burnt.  If  it  should  be  found  necessar\'  or 
expedient  to  summon  a  Parliament,  steps  had  been  taken  to  render 
that  assembly  as  subservient  to  the  Crown  as  its  predecessors  had 
been  under  Henry  VIII.  In  1683  an  information  guo  warranto  had 
been  filed  in  the  King's  Bench  against  the  Corporation  of  London, 
which,  on  the  ground  of  some  alleged  irregularities  was  adjudged  to 
have  forfeited  its  Charters.  The  Corporation  was  then  remodelled  in 
such  a  manner  as  to  render  it  a  mere  tool  of  the  Court.  The  same 
policy  was  pursued  during  the  ne.xt  five  years  against  several  other 
obnoxious  corporations  ;  many  others  were  intimidated  into  making 
quasi- voluntary  surrenders,  receiving  in  return  new  Charters,  framed 
on  a  far  more  oligarchical  model,  and  reserving  to  the  King  the  right 
of  appointing  the  first  members  ;  -   and  the  general  result  was  to 

1  Earl  Russell,  Eng.  Gov.  and  Const,  p.  83. 

'  Judge  Jefrre>'s,  on  the  northern  circuit,  in  1684,  is  said  to  have  '  made  all  the 
charters,  like  the  walls  of  Jericho,  fall  down  before  him,  and  returned  laden  with 
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confine  the  power  of  returning  a  large  proportion  of  the  members  of 
the  House  of  Commons  to  nominees  of  the  Crown.  In  addition, 
Louis  XIV.  of  France  was  ready  and  anxious  to  aid  the  designs  of  his 
brother-monarch  with  money  and  men. 

James  began  his  reign  by  an  illegal   Proclamation  ordering  the  J|jjj^,y**jj. 
continued  payment  of  the  Customs  duties,  which  had  been  granted  iJTevicuf 
only  for  the  late  King^s  life.     With  much  misgiving,  the  King  yielded 
to  the  advice  of  his  Ministers  and  summoned  a  Parliament.*    *  Those  A  Parlui. 
who  look/  says  llallam,  *  at  the  debates  and  voles  of  this  assembly,  SoUedT* 
their  large  grant  of  a  permanent  revenue  to  the  annual  amount  of  two  in  »erviie 
millions,  rendering  a  frugal  prince,  in  time  of  peace,  entirely  out  of  all  »^*»*™='"- 
dependence  on  his  people  ;   their  timid  departure  from  a  resolution 
taken  to  address  the  King  on  the  only  matter  for  which  they  were 
really  solicitous,  the  enforcement  of  the  penal  laws  on  a  suggestion 
of  his   displeasure  ;   their  bill   eniiiled.  for  the   preservation  of  his 
majesty's  person,  full  of  dan:,'erou3  innovations  in  the  law  of  treason, 
especially  one  most  unconstitutional  clause,  that  any  one  moving  in 
cither  house  of  parliament  to  change  the  descent  of  the  crown  should 
incur  the  penalties  of  that  oiifencc  ;  their  supply  of  £700,000,  after  the 
suppression  of  Monmouth's  rebellion,  for  the  support  of  a  standing 
army;  will  be  inclined  to  believe  that,  had  James  been  as  zealous  for 

surrenders,  the  spoils  of  towns. '—North's  Examcn,  626,  cited  in  Hallam,  Const. 
Hist.  lu  45  z. 

»  James  'was  painfully  anxious  to  exculpate  himself  from  the  guilt  of  havirtg 
acted  undutifully  and  disrespectfully  towards  France.  He  led  Barillon  into  a 
private  room,  and  there  apologised  for  having  dared  to  take  so  important  a  step 
without  the  previous  sanction  of  Lewis.  "  Assure  your  master,"  said  James.  "  of 
my  gratuude  and  attachment.  I  know  that  without  his  protection  1  can  do 
nothing.  I  know  what  woubles  my  brother  brought  on  himself  by  not  adhering 
steadily  to  France.  I  will  take  good  care  not  to  let  the  Houses  meddle  with 
foreign  affairs.  If  I  see  in  them  any  disposition  to  make  mischief.  I  will  send  them 
about  their  business.  Explain  this  to  my  good  brother.  I  hope  that  he  wiU  not 
lake  It  amiss  that  I  have  aaed  without  consulting  him.  He  has  a  right  to  be 
consulted  ;  and  it  is  my  wish  to  consult  him  about  everything.  But  in  this  case 
the  delay  even  of  a  week  might  have  produced  serious  consequences."  .  .  .  On  the 
following  morning  .  .  .  Rochester  proceeded  to  ask  Ririllon  for  money.  "  It  will 
be  well  kiid  out,"  he  said;  "your  master  cannot  eniply  his  revenues  better. 
Keprraent  to  him  strongly  how  important  it  is  that  the  King  of  England  should  be 
dependent  not  on  his  own  people,  but  on  the  friendship  of  France."'— Macaulay, 
Hist.  1.  458.  [It  seems  only  fair  to  balance  Macaulay's  easy  acceptance  and  ready 
circulation  of  this  story  to  James's  discredit  and  that  of  his  Ministers  by  citing  the 
wrning  contained  in  Edinb.  Rev.,  April,  1889.  p.  308.  Art.  Sidney,  Earl  0/ 
Oodolphtn,  where  the  Reviewer  reminds  us  that  this  story  '  rests  on  Barillon's 
authority.  It  involves  the  allegation  that  Godolphin  said  to  Barilion.  on  behalf  of 
his  colleagues,  that  '  he  had  given  new  life  to  their  roval  master."  The  siorv,  savs 
the  Edinbunrh  Reviewer,  is  '  inconsistent  with  what  we  know  of  Godolphin's 
character,*  and  '  though  it  has  been  related  and  repeated  bv  historians  till  its 
reiteration  has  secured  its  general  acceptance,  it  still  stands  on  Barillon's  tcsiiinonv ; 
and  we  are  hardly  justified  in  condemning  a  great  English  minister  on  such 
evidence. —C] 
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the  Church  of  England  as  his  father,  he  would  have  succeeded  in 

establishing  a  power  so  nearly  despotic  that  neither  the  privileges  ot 

parliament,  nor  much  less  those  of  private  men  would  have  stood  in 

hid  way.  .  .  .  Nothing  less  than  a  motive  more  universally  operating 

than  the  interests  of  civil  freedom  would  have  stayed  the  compliant 

spirit  of  this  unworthy  parliament,  or  rallied,  for  a  time  at  least,  the 

suppoiters  of  indciinite  prerogative  under  a  banner  they  abhorred.* ' 

This  motive  was  supplied  by  the  King  himself,  in  the  alarm  for  the 

Reformed  Church  inspired  by  his  manifest  determination  to  gradually 

till  all  places  of  trust,  civil  and  militar>',  with  professors  of  the  Roman 

Catholic  religion. 

luopptxi-         The  opposition  shown   by  the   Parliament  to  the  King's  avowed 

Kinc'tde^     intention  of  keeping  Romish  ofncers  in  his  service,  contrar)*  to  the 

fhrow'ih"   provisions  of  the  Test  Act,  was  punished  by  a  hasty  prorogation  ;  and 

Te*c  Act       although   Parliament  was  continued   in  existence  by  further  proro- 

1  r "r. .Ilait'i.ln   gations  for  about  cii^htccn  months  before  being  dissolved,  it  was  never 

.-inii  -i-tzmAie  a-T^in  assembled  during  James's  reign. 

increai«of        Taking    advantage    of    Monmouth  s   late   msurrcciion,   the    King 

the  ".landing  jncrcascd  the  number  of  regular   troops  in  England  from   6,ooo   to 

about   30,000  ;  -   and  as    these    were    largely  officered  by   Roman 

*  Hallam,  Const.  Hisi.  iii.  50-52. 
Stamiing  '  STANDING  ARMY. — The  military  forcc  in  England  had  long  consisted  of  two 

Army.  kinds  of  troops,  which  may  be  classified  as  Constitutional  and  N on- Constitutional. 

T-Mokititisof  (i)  The  Constitutional  forcfs,  consistinij  of  (</)  ihc  feudal  niiliiin.  bound  by  the 
'/'/''*/ '.*^'"/'  tenure  of  their  lands  to  serve  the  Kins;  both  at  home  and  abroad  (summoned  for 
\t*nM non-loH-  ^*"-*  ''^^^  ^""^  '^  render  personal  service  in  the  expedition  of  Charles  I.  afrain^^t  the 
stitntional:  ^^ois  in  1640.  and  extinsjuislicd  by  the  Act  12  Car.  II.  c.  24,  abolishing  the  military 
0.)Ct^'fstiiM'  tenures),  and  (fi)  the  allodial  or  national  militia,  bound  exclusively  to  sen'ice  at 
tionat:  home,  and  already  suthcicnlly  descriljcd  {supra,  pp.  48,  49.  76.  77,  154-161). 

U\\  r^cudiil      (2)  The  Non-constitutional  forces  were  also  of  two  kinds  :  {a)  those  of  a  more  or 
rhl^'i'/        ^^^^  permanent  character,  such  as  the  small  boiiy guard  of  the  sowreitjn  {supra, 
lilil  '  ''"      P-  3°3-   "•   '^  ^"^  ^^^   i^iirriso/is,    inbignificant  in   numl^er.  maintained  in  a  few 
niilitia,       fortified  pl.ices — the  Tower  of  London.  Portsmouth,  Dover,  Tilbury,  and,  before 
{'\\.\  Xon.        the  union  of  the  crowns,  Berwick  and  some  other  places  on  the  Scottish  border  : 
Constitw        [/>)  those  raised  for  special  emergencies,  comprisinsj  the  stifn'Hditiry  troops,  which 
tionnl :  even  \vi  fi^udal  times  were  regularly  employed  by  English  kings  for  ihe  purposes  of 

i^^ ^^y^i    foreign  warfare,  and  the  levies  raised  by  compulsory  conscription.     Edward  I.  and 
£narti         I'dward  II.  on  several  occasions  had  recourse  to  compulsory  conscription.    But  this 
V.arr-i'soHs,  was  clearly  illegal  ;  and  accordingly  the  first  Parliament  oif  E  iward  III.  passed  a 
(b).S7<-     '  Statute  (r'Edw.  III.  c.  5).  'That  no  mnn  from  henceforth  should  be  charged  to 
ptndary     arm  himself  otherwise  than  he  was  wont  in  thfr  time  of  the  king's  progenitors  :  and 
tro'fs.        {hat  no  man  l>e  compelled  to  go  out  of  his  shire  but  when  nect?ssity  requireth  and 
Conscripts,  sudden  coming  of  strange  enemies  into  the  realm  ;  and  then  it  shall  be  done  as 
Statutts        '^^^^^  ^^"  "^^*^  '"  times  past  for  the  defence  of  the  realm.'    This  statute  Edward 
a^instcom-  endea%'oured  to  evarle  by  calling,  not  on  individuals,  but  on  the  counties  and  chief 
pulsory  towns  to  furnish  him  with  troops.     The  Parliament  met  this  new  demand  by  a 

ict'ies.  statute  (25  Edw.  III.  c.  8)  providing  '  that  no  man  shall  be  constrained  to  find  men- 

at-arms,  hobblers,  nor  archers,  other  than  those  who  hold  by  such  service,  if  it  be 
not  by  common   consent   and  grant  in   Pariiamenl.*     Both   these  statutes  were 
Troops  confirmed  in  the  fourth  year  of  Henry  IV.  (c  13).     For  some  time  compulsory 
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Catholics,  he  trasted  that  he  had  rendered  himself  independent  of  all 

levies  for  foreign  warfare  were  discontinued,  and  a  system  of  contracting  with  men  raisetihy 
of  rank  and  inriuence  to  mibe  troops  at  a  high  rate  of  ]x\y  was  adopted.    Rut  as  the  ctmtraet. 
great  cost  of  stipendiary  troops  caused  our  Kings  to  di:»band  tlicm  .is  soon  as  the 
particular  necessity  for  which  they  were  engaged  had  ceased,  the  country  esca|)ed 
the  danger  of  a  standing  aniiy. 

Under  the  despotic  sway  of  the  Tudors  the  prerojjative  of  prcssintj  men  for  Kren-nlof 
miliuiry  service  out  oi  the  kinj;doin  was  to  some  extent  reviveti.     it^  oxercuse  !>y  cowfuisum 
Charles  1.  calU-d  forth,  ;is  we  have  seen,  ihc  declaratory  siaiuie  against  iiiipre»'-  uiuit-r  the 
nicnt  of  the  i6lh  \car  of  his  rtMs^n  {sttpr.t,  p.  4^0).     'JJie  jiriMl  ol»jrcl  of  Ch.irii'S  ^"««^«"**« 
and   of  Strafford   was   to   ohiain   a   btandini;   army;    but   the    Popular    p.irty  in  Ado/ 
Parliament,  aware  that  the  free  staie:»  of  the  Cominem   had  In-en  turned  into  i^  Car. /, 
clesi)oti&nis    throui;h    this   very   means.    oiTerod   a  dclcrniined    o()pnhiijon.      'lije  'V'""*'  »'• 
ouil)rcak   of  the   Civil   War   ullimaicly   turnojl   upon   iho   (luosiion    wht>   should 
command  the  military  forces  ;  and  it  was  in  the  (.'ivil  War  that  the  system  kjC 
standing  armies  in  this  country  orii^inated.     iJy  the  '  IiiMriimtni  %)i  (lovLrnnitiu,*  Orii^inof 
in    1653,    which    invf>icd    Cromwril  uilh    l!ic   liilc   01   'His    Hii;hne>s  ihe  I,v>r.l  •'*'''""^"'.<' 
Protector.*  provisitin  was  ma<le  for  the  support  of  a  regular  army  ol  _^o.«ioo  mm  ;  'j''"'y 
ami  the  military  •>til)ifCiion  in  xnIulH  Cromwell  hcKl  the  country  oxcitrd  ainciru^sl  all  t  "/T/'f/ ;/' 
partu's  a  d«*«-p.r»»oit-«l    antriail.v   10   a   st.imlini;  army.     At    ihr    Ki-'.i.jrai.on    il.o 
J  i-opl,.  c'.aiU'.)U  I'll  i"r  ;!;<•  iii^lj  uulincnt  "I  li.c  army  n;  v.-:  (  ".i/.iiu.rvAi'. .!:'•,.  t-)  u!;:  ;i  P:s',tn<u'^ 
<  "Iiar-ts   II.  -onicwhit  r"ii:ciani!y  asMT.iod.     iii-riL-ral   M'nk>   I  doi  r<-i;::m.iU   .tl.c  -f-" ''^v 
Coldsircaini  aiui  one  oihi-r  of  Horse  wire,  iiow-mt,  rr!  laie-l  :n  th.-  K.:i:^'  >  -f-rvice ;  ■«V.j:.»m.»/c»«. 
anuiaer  was  lormeti  out  ot  troops  ijroui;ru  troni  Dunkirk  ;  ami  ilu'»c.  auiuamini;  in 
i')62  to  5.000  men,  form«'«l,  timier  the  name  of  tiu.mls,  i!:e  MucleU"«  01  the  present 
Reijular  Army. 

iow^rdi  the  end  of  C"harles  H.'s  reign,  in  i6Sr4j.  the  garrison  of  Tanijier  icon-  Grytvth  0/ 
sisimg  of  one  regiment  ot    Horse  and  two  of  Kooi)  was  rejall'.'<i  10   F-ai*^ .and,  and  •^*'"«'"«V 
nii<e<i  the  numbers  ot   the  regular  force  to  about  7.000  foot  anil  1.700  ca\alry  and  -[rtiTy  untfer 
dra.ijoons.    James  fl.  endeavoured  to  make  himself  absolute  by  means  of  a  V' real  rt^/'/     ' 
stiindmg  army.     Taking  advantai,'c  ol  Monmouth's  insurrection,  he  made  large  \t„tt's  y/. 
additions  to  the  military  force  left  oy  his  brother,  and  brouijht  up  their  nunil)erd  to 
a'oout  30.000  men.     He  formed  a  vast   camp  at  Hounslow  for  the  purpose  of 
overawing   London,  and  induced  the  Judges  to  pronounce  sentence  ol  death  on 
deserters,  contrary  to  both   the  letter  and  spirit  of  the  law.     But   under  both  p.triia. 
Charles  II.  and  James  II.  the  Parliament  took  e%*ery  opjxjrtunity  of  opposing  the  :r.cntaiy 
permanent  retention  of  the  troops  which  were  necessarily  rai.^^ed  from  time  to  lime  t'A/'<^sition 
for  special  purposes.     When,  in  1667,  12,000  frebh  troops  were  hastily  levied  for  ''*'  '^• 
the  Dutch  war.  the  Commons  nt  once  came  to  an  unanimous  resolution  to  re<|uest 
the  King  to  disband  them  immediately  on  the  conclusion  of  peace.     Similarly,  in 
1673,  after  fresh  levies  had  been  raised  for  the  second  Dutch  war,  the  Commons 
resolved  '  that  the  continuing  of  any  standing  forces  in  this  nation,  other  than  the 
militia,  is  a  great  grievance  and  ve.xation  to  the  people ; '  and  when,  in  1678, 
Charles  II.  suddenly  levied  20.000  men,  on  the  preie.xt  of  a  war  wiih  France,  the 
Commons  onlv  consented  to  vote  supplies  on  condition  that  these  troops  should  be 
disbanded.     One  of  the  principal  articles  of  Clarendon's  impeachment  was  that  he 
had  advised  '  the  raising  of  a  standing  army  and  to  govern  the  kingdom  thereby ' 
{supra,  p.  434,  ».). 

The  ill^iality  of  raising  or  keeping  a  standing  army  within  the  kingdom  in  time  Dcdartd 
of  peace,  except  with  consent  of  Parliament,  i^  expressly  declared  by  the  Bill  oi  illegal  by 
Rights.     This  declaration  has  been  regularly  repeated  in  the  Mutiny  Act  (passed  ii>{i  0/ 
for  the  first  time  in  x688,  for  one  year  only,  and  annually  renewed  ever  since),  ^'jf^"* 
together  with  the  further  declaration  *  that  no  man  can  be  forejudged  of  life  and  Th«  Mtitiny 
limb,  or  subjected  in  time  of  peace  to  any  kind  of  punishment  wiihin  this  realm  by  ^d' 
martial  law,  or  in  any  other  manner  than  by  judgrnent  of  his  peers  and  according 
to  the  knoMm  and  established  laws  of  this  realm.'    Then  follow  provisions  for 
embodying  an  army  for  the  safety  of  the  Kingdom  and  its  dependencies,  and 
authorising  the  sovereign  to  m;ikc  articles  of  war  for  the  government  of  the  troops 
by  martial  law, 
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S!ron«*"ff  forcible  opposition.  Throwing  off  all  disguise,  he  soon  made  it 
all  dUsniM.  apparent  that,  with  a  bench  of  Judges  to  pronounce  his  commands, 

C^timud  Although  the  maintenance  of  a  military  force  has  been  ahtolutdy  dependent, 
^rtjmdict  since  the  Re\-olution,  upon  the  will  of  Pirlinmcnt.  m  stronjr  was  the  national 
v?*!!?'*  prejudice  undfT  William  111.  ai^ainst  a  standinj;  army,  that  in  1697,  after  the  I'bace 
'Jrmva/yfr  ^^  Rvswick.  the  Commons  insi.sted  upon  the  dismissal  of  the  King's  Dutch  guards 
M*  ketilw  ^"**  ^^  *'^^  rctluctJon  of  the  number  of  troops  10  7.000  (afterwards  incffased  to 
tiaM.  10.000)  for  the  defence  of  Mnghnd.  and  13,000  for  Irel.ind.     The  great  \-ictories 

of  Marllx>rough  reconciled  the  nation  somewhat  to  the  idea  of  a  standing  army  ; 
and  it  wa<,  moreover,  necessary  during  the  life  of  the  Pretender,  in  order  to 
prevent    tlie    Scotch  and  other  adherents  of  the  exiled  Stuarts  from  rising  in 
rebellion  ;  yet.  under  George  I.  and  down  to  the  close  of  the  eighteenth  century, 
the  ordin.iry  peace  establishment,  exclusive  of  the  troops  in  Ireland,  but  including 
the  garrisons  of  Minorca  and  Gibmltar.  only  slightly  exceeded  17.000  men.     In 
X731,  Parliament  ninnifesied  its  jealou>y  of  the  military  power  by  passing  an  Act 
(S  (jeo.   11.  c.  30)  forbidding  .iny  troops  to  come  within  two  miles  of  any  pl.ice. 
except  the  capii.il  or  a  garrison  town,  during  an  election.     In  the  same  spirit,  the 
Commons  resolved,  in  174 1,  consequent  upon  the  niiliiary  having  been  called  in  to 
tju<:ll  some  rioious  proceedincjs  nt  a  Westminster  election.  *  ihni  the  presence  of  a 
ri-Qi'.'ar  body  of  .irnictl  yoldjcrs  at  an  election  of  members  to  «er\'c  in  Parli.oment  is 
a  \\\':Xi  intrint:eru»'ni  of  ll:e  lil)friies  of  i!ie  subioci.   a  manifest  violation  of  the 
fr'*eilorn  of  elections,  and  an  open  dcnince  of  the  laws  and  constitution  of  this 
kinijdoin  ; '  and  the  persons  concerned  in  the  matter  were  ordered  to  attend  the 
House,  and  received  on  their  knees  a  severe  repnmand  from  the  Speaker. 
Tkr  Xa/t'/m       The  P'rench  Revolution  and  the  Peninsular  War  not  only  finally  reconciled  the 
recoHciU'd  to  nation  to  a  standing  army,  but  excited  a  desire  in  many — the  counir>*  gentlemen 
aSUindtn^    especially — for  a  very  large  |3ermanent  force.     In  proposing  for  the  peace  establish- 
the^'p-ntn^  ment  of  the  L'niicd  Kingdom,  in  1816,  an  army  of  co.ooo  men  (in  addition  to 
suUirlvar.    ico.ooo  to  be  distributed  .among   the    colonies,  reliefs.  France  and  India),  the 
Ministers  of  the  Crown  said  '  It  was  rendered  necessarv,  first  on  account  of  the 
incre.isc  of  the  military  establishments  of  continental  states,  and  the  necessity  of 
preserving  our  station  among  the  Powers  of  Europe  ;  and,  se«>ndly,  because  of  the 
increase  of  population,  and  the  military  sennces  required  in  collecting  the  re\'enue 
and  executing  the  laws.'     [The  Army  Administration  Act  has  made  the  army  more 
or  less  a  national  institution,  cf.  supra,  p.  155,  note.     A  committee  appointed  by 
both  Houses  of  Parliament,  1890,  to  advise  on  the  question  ot  Army  Reform,  ha\ing 
for  its  president  the  Duke  of  Devonshire,  issued  a  report,  the  result  of  which  has  beea 
a  re-arrangement  of  the  military  command  upon  a  new  Ixisis.     The  proposals 
embodied  in  the  report  have  now  (1890  been  carried  into  effect,  and  a  Commission 
of  National  Defence,  with  a  Cabinet  Klinister  as  its  president,  has  superseded  the 
office  of  Commander-in-Chief,  in  the  sense  this  post  hitherto  obtained.    The 
change  is  one  of  far-rcncliing  import.     The  late  Commander-in-Chief  represented 
the  Sovereign  as  the    Supreme    General  of   the  forces.    The  delegation  to  a 
Commission  of  National  Defence  of  the  control  and  inspection  of  the  military  forces 
of  the  realm  carries  with  it  a  recognition  of  the  standing  army  as  a  liational 
institution.     The  office  of  Commander-in-Chief  is  now  no  longer' a  represent«itive 
uftice  ;  it  is  an  executive  post,  the  occupier  of  which  is  amenable  and  responsible  to 
the  Commission  for  his  conduct  of  the  affairs  entrusted  to  him,  and  through  the 
Commission  to  Parliament,  whilst  he  is  himself  a  member  of  the  Commission. 
This  system    would   seem  to  be  framed  on  the  German  model,  the  Landes- 
Verthei'digungs-Commission  corresponding  in  coniposition  more  or  less  exactly  to 
our  Commission  of  National  Defence,  and  the  German  office  of  Chief  of  the 
General  Staff  to  that  of  the  Commander-in-Chief.    With  the  retirement  of  the 
Duke  of  Cambridge  in  1895,  the  old  ofllice  of  Commander-in-Chief  came  to  an  end. 
and  the  new  order  commenced.     What  the  effect  of  the  change  may  be  from  a 
constitutional  point  of   view  it  is  premature  to  estimate.     It   seems,  however, 
certain  that  with  this  change  a  new  era  in  the  history  of  our  national  defences  is 
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and  an  army  to  enforce  them,  Constitutional  limitations  would  no 
longer  be  suffered  to  stand  in  the  way  of  his  despotic  designs.* 

His  first  step  was  to  procure  a  Judicial  decision  in  favour  of  his^**.^"" 
assumed  prerogative  of  dispensing  with  the  observance  of  the  laws.*  j*aw*r. 
Having  carefully  eliminated  from  the  Bench  such  of  the  Judges  as 
would  not  promise  to  decide  according  to  his  wishes,'  and  having 
appointed  others  in  their  stead,  a  collusive  action  was  brought  against 
Sir  Edward  Hales,  a  recent  convert  to  Romanism,  for  the  penalty  of  Ifaies  oiu 
£SQO  incurred  by  accepting  a  military  command  without  taking  the  '     ' 
oath  and  making  the  subscription  required  by  the  Test  Act.    The 
defendant  having  pleaded,  in  answer  to  the  Act,  a  dispensation  from 
the  Crown,  eleven  out  of  the  twelve  Judges  decided  in  favour  of  the 
prerogative ;  grounding  their  decision  upon  slavish  maxims  of  abso- 
lute power  which  were  capable  of  extension  far  beyond  the  immediate 
case.^ 

approachinjj,  and  thai  the  Siandin?  Army  has  become  the  naiional  army,  and  that 

the  aux:li;iry  forces,  includintj  the  old  feudal  mihiia.  are  on  the  eve  of  betnj;  mer5:ed 

into  it. — lin.]    '  These  reasons,"  ob-er\'cs  Earl  Russell  t  Ent;.  Const.  281 1,  '  may  serve  Enrl 

as  a  guide  to  teach  the  people  of  England  for  what  purposes  an  army  ought  not  to  Kussdi's 

be  kept  up.     They  afford  a  limit  and  a  mle  for  the  amount  of  our  military  force,  rttnarkson 

As  long  as  the  numbers  of  the  army  can  be  proved  to  l)e  indispensable  for  main-  ^  *'^'«<"'«r 

tiining  garrisons  in  fortilied  places  and  preserving  a  nucleus  for  war.  the  nation  '"'"'•^* 

may  consider  general  harangues  against  a  standing  army  as  puerile  declamation  ; 

but  when  they  hear  it  urc^ed  that  it  is  necessary  to  assimilate  our  peace  establishment 

to  that  of  the  Continental  Powers,  and  that  a  large  army  is  rendered  necessary  by 

the  increase  of  our  population,  then  it  is  time  for  them  to  rouse  themselves  and 

shake  off,  before  it  is  too  late,  the  burthen  of  a  military  government.'    The  vast 

scale  upon  which  warfare  has  been  conducted  in  recent  years,  has.  of  course. 

rendered  it  necessary  that  the  '  nucleus,'  even  for  purely  defensive  purposes,  should 

be  much  larger  than  formerly. —Cf.  Earl  Russell,  Eng.  Const.  269-281  ;  HalLam, 

Middle  Ages.  i.  263.  iii.  45,  46,  Const   Hist.  iii.  104-106,  256-260  ;  Macaulay, 

Hist.  Eng.  (Works,  ed.  i866),  i.  94-97,  227-2^3,  525,  526,  iv.  331-349.     [It  may  be 

noted  in  connection  with  the  state  of  public  feeling  on  this  subject  after  the  Peace 

of  Ryswick,  that  Defoe's  '  first  conspicuous  literary  service  to  King  WHlliam.  after 

he  obtained  government  employment,'  was  a  pamphlet  entitled  Argument  ihawing 

that  a  Standing  Army,  with  consent  0/ Parliament,  is  not  inconsistent  with  a  Fret 

Government.     '  Though  coming  late  in  the  day,  Defoe's  pamphlet  was  widely  read, 

and  must  have  helped  to  consolidate  the  victory.'    Minto's  De/oe,  pp.  14.  15. — C] 

•  Hallam.  Const.  Hist.  iii.  p.  59. 

•  On  the  Dispensing  and  Suspending  powers,  see  supra,  p.  262. 

■  '  I  am  determined,'  said  the  King  to  Chief  Justice  Jones,  of  the  Common 
Pleas.  '  to  have  twelve  judges  who  will  be  all  of  my  mind  as  to  this  matter."  *  Your 
Majesty,'  answered  the  Chief  Justice,  'may  find  twelve  Judges  of  your  mind,  but 
hardly  twelve  lawyers.'  He  w.as  then  plainly  told  that  he  nmst  either  giw  up  his 
opinion  or  his  place.  '  For  my  place,'  he  answered,  '  I  care  little.  I  am  old  and 
worn  out  in  the  service  of  the  Crown  ;  but  I  am  mortified  to  find  that  your  Majesty 
thinks  me  capable  of  giving  a  judgment  which  none  but  an  ignorant  or  a  dishonest 
man  could  give.'  He  was  dismissed.  tOi;;elher  with  Montague.  Chief  Baron  of  the 
Exchequer,  and  two  puisne  judges.  Neville  and  Charlton. — Macaulay.  Hist.   ii.  81]. 

•  Godden  v.  Hale^,  2  Shower,  Rep.  475;  11  State  Trials.  1165;  cf.  Hallam', 
Const.  Hist.  iii.  61  [.  and  Denman's  Broom's  Const.  Law,  pp.  501-3,  in  Note  to 
Case  of  the  Seven  Bishops.  — C] 
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The  Dispcnsinjr  Power,  which  the  Courts  of  law  had  thus  solemnly 

recognised,  was  now  vijforously  and  systematically  exercised.     Four 

Roman  Catholic  peers,  Powis,  Rclasyse,  Arundell,  and  [Jermyn  of] 

Dover,  with  Father  Petre,  a  Jesuit,  were  sworn  of  the  Priv>-  Council. 

Several  clergy-men  who  had  seceded  to  Romanism  were  authorised  to 

hold  benefices  without  complying  with  the  requirements  of  the  Act  of 

Prprivaiion   Uniformity  ;  the  Vice-Chancellor  of  [the  University  of]  Cambridge 

OuinceiiV   was  dcprivcd  of  his  office  for  declining  to  confer,  at  the   King's  rc- 

i.rid-e*         quest,  an  academical  degree    upon    Alban   Francis,   a    Denedictine 

j.;^p„u;rt„  of  monk  ;  and  the  Fellows  of  Maj;dalon  College,  Oxford,  were  expelled 

ihe  Ktfiioxy*   for  refusing  to  elect  as  their  President  a  Roman  Catholic  nominee  of 

(•..ik.:c,        the  Crown,      ihese  List  two  acts  of  tyranny  were  accomplished  under 

OxK-rd.         ^^  summary  and  arbitrary  jurisdiction  of  a  now  *  Court  of  Commis- 

(JraniivMon  sioncrs   for    Kcclesiasiical    Causes,'   which   the    King    had   recently 

t'iur:.  established    in  diroct  detiancc  of   the   Act  of  the    L<>n;^    Parliament 

(H)  Car.  I.e.  II    aholishin.;  the  lli..;h  Commission  Court,  and  of  tlie 

more  recent  statute,  i  ;  Car.  1 1,  c.  12.  '.vhich.  while  rcinstatin-^  the  clercrv 

in  the  Lcck-siasiical  power,  had  expressly  forbidden  the  creation  by 

commission  of  any  similar  Court.^ 

Pcchirathn       l^i  .\pril.  16S7,  Jamcs  published  his  famous  Declaration  for  Liberty 

/or  LiUrty    ^f  Consclonce,  declaring  it  to  be  his  *  royal  will  and  pleasure  that 

stu-ftc£,         from  henceforth  the  execution  of  all  and  all  manner  of  penal  laws,  in 

*  Tho  whole  government  of  ihe  Church  was  entrusted  to  seven  Commissioners 
(three  clerics  nnd  four  Inymen!.  of  whom  the  Chancellor  Jeffreys  was  the  chief. 
'  The  words  in  which  the  jurisdiction  of  tliese  officers  was  described  were  loose, 
and  niiciht  be  stretched  to  almost  any  extent,  .All  colleges  and  grammar  schools, 
even  those  uhich  had  been  founded  by  the  liberality  ot  private  benefactors,  were 
placed  under  the  authority  of  the  new  board.  .All  who  depended  for  bread  on 
situations  in  the  Church  or  in  academical  institutions,  from  the  Primate  down  to 
the  younjjest  curate,  from  the  Vice-(Jhanccllors  of  Oxford  and  Cambridge  down  to 
the  humblest  pedagogue  who  tauglit  Corderius.  were  subject  to  this  despotic 
tribunal.  If  any  one  of  those  many  thousands  was  suspected  of  doing  or  sayin^r 
anythin(7  distasteful  to  the  government,  the  Commissioners  might  cite  him  before 
them.  In  their  mode  of  dealing  with  him  tliey  were  fettered  by  no  rule.  They 
were  themselves  at  once  prosecutors  and  judges.  The  accused  party  was  to  be 
furnished  with  no  copy  of  the  charge.  He  was  to  be  examined  and  cross-examined. 
If  his  answers  did  not  give  satisfaction,  he  was  liable  to  be  suspended  from  his 
office,  to  be  ejected  from  it.  to  be  pronounced  incapable  of  holding  any  preferment 
in  future.  If  he  were  contumacious,  he  might  be  excommunicated,  or.  in  other 
words,  be  deprived  of  all  civil  rights  and  imprisoned  for  life.  He  might  also,  at 
the  discretion  of  the  court,  be  loaded  wth  all  the  costs  of  the  proceeding  by  which 
he  had  been  reduced  to  beggar>'.  No  appeal  was  given.  The  Commissioners 
were  directed  to  e.vecuie  their  office  notwithstanding  any  law  which  might  be,  or 
might  seem  to  be,  inconsistent  with  these  regulations.  Lastly,  lest  any  person 
should  doubt  that  it  was  intended  to  revive  that  terrible  court  from  which  the  Long 
Parliament  had  freed  the  nation,  the  new  Visitors  were  directed  to  use  a  seal 
bearing  exactly  the  same  device  and  the  same  superscription  with  the  seal  of  the  old 
High  Commission.' — Macaulay,  Hist.  [ii.  92]. 
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matters  ecclesiastical,  for  not  coming  to  church,  or  not  reccivinj^  the 
sacrament,  or  for  any  other  non-conformity  to  the  religion  establibhed, 
or  for  or  by  reason  of  the  exercise  of  religion  in  any  manner  whatso- 
ever, be  immediately  suspended  ;  and  the  further  execution  of  the  said 
penal  laws,  and  every  of  them,  is  hereby  suspended.' 

The    King's   manifest   object   in  issuing  this    Declaration    was   to  lis  motive, 
obtain  the  support  of  the  Protestant  Nonconformists  in  his  attempt  to 
achieve  despotic  power  ;    for    the  Roman   Catholics  had  practically 
enjoyed  rcli:4ious  toleration  and  freedom  from  Civil  disabiliiies  from 
the  date  of  James's  accession  to  the  throne.     The  Nonconformists,  iii<Kenc- 
however,  for  the  most  part,  luistrusicd  the  msidious  .idvances  ot   the  i.y  the  Non- 
Kin;^,  and  aijainst  their  own  immediate  interests,  joined  the  Church  in  «:^"'^f"»'-i'- 
resisting  .a  measure  which  they  well  knew  had  for  its  ultimate  object 
the  restoration  of  Romanism.     It  is  to  be  observed  that  the  Declara- 
tion went  much  funher    than  the  prcnv^'ative    recoi^nised  in  Hales' 
case  of  dispensin;^^  with  proliibiiory  siatuics  in  the  case  of  p.irticiilar 
indi\  idiials.  swee^in^  aw.iy.  as  it  did  in  cnect.  a  whole  series   of  laws 
made  for  the  sccuricv  of  the  Esiahlisr.ed  Church.     It  amounted  in  the 
words  of  Mr.  Justice   Powell,  *  to  an  abrogation  and  utter  repeal  of 
all  the  laws  ;  for  I  can  see  no  dirference.  nor  know  any,  in  law,  between 
the  King's  power  to  dispense  with  laws  ecclesiastical  and  his  power 
to  dispense  with  any  other  laws  whatsoever.     If  this  be  once  allowed 
of,  there  will  need  no  Parliament.     All  the  legislature  will  be  in  the 
King  [,  which  is  a  thing  worth  considering].'  * 

After  a  year's  interval,  during  which  the  King  had  made  rapid  .and  Second  n.- 
open  advances  towards  the  establishment  of  Romanism,  the  Declara-  )!!^'u/^eMcr. 
tion  of  indulgence  was  published  a  second  time,  followed  by  an  Order 
in  Council  directing  it  to  be  read  in  all  churches,  and  for  that  purpose  Ordered  to 
to  be  sent  and  distributed  throughout  their  several  dioceses  by  the  J^  ch^urciics. 
Bishops.     A  humble  petition  of  the  Primate  and  si.x  other  prelates  - 
against  this  order,  presented  to  the  King  in  his  own  closet,  was  pro- 
nounced a  seditious  libel ;.  and  the  Seven  Bishops  were  sent  to  the  //'//«>//- 
Tower,  and  soon  afterwards  brought  to  trial   before  the   Court  o(  rrosfc/!//oM 
King's  Bench.    Amidst  the  enthusiastic  rejoicings  of  the  whole  nation,  ^j/J^^f '^''"'* 
the  Jury  returned  a  verdict  of  acquittal  (30  June,  1688).     *  The  prose- 
cution of  the  bishops,'  remarks  Macaulay,  *  is  an  event  which  stands 
by  itself  in  our  history.     It  was  the  first  and  last  occasion  on  which 
two  feelings  of  tremendous  potency,  two  feelings  which  have  generally 

*  Judgment  of  \fr.  Justice  Powell  in  the  •  Case  of  the  Seven  Bishops,'  12  State 
Trials,  183  [,  and  Dcnnian's  Broom's  Cons/.  La-w,  p.  488. — C.  1 

*  Their  names  were  Sancroft.  Archbishop  of  Canterbury  ;  Lloyd,  Bishop  of  St. 
Asaph ;  Ken,  of  Baih  and  Wells ;  Trelawny,  of  Bristol ;  Lake,  of  Chichester ; 
Tumor,  of  Ely  ;  and  White,  of  Peterborough. 
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been  opposed  to  each  other,  and  either  of  which,  when  strongly  ex- 
cited, has  sufficed  to  convulse  the  state — were  united  in  perfect 
harmony.  Those  feelings  were,  love  of  the  Church  and  love  of  free- 
dom. During  many  generations  every  violent  outbreak  of  High 
Church  feeling,  with  one  exception,  has  been  unfavourable  to  civil 
liberty  ;  every  violent  outbreak  of  zeal  for  liberty,  with  one  exception, 
h.is  been  unfavourable  to  the  authority  and  influence  of  the  prelacy 
and  the  priesthood.  In  16SS  the  cause  of  the  hierarchy  was  for  a 
moment  that  of  the  popular  party.  More  than  nine  thousand  clcrg>'- 
men,  with  the  Primate  and  his  most  respectable  suffragans  at  their 
head,  offered  themselves  to  endure  bonds  and  the  spoiling  of  their 
«;oods  for  the  great  fundamental  principle  of  our  free  constitution. 
The  effect  was  a  coalition  which  included  the  most  zealous  Cavaliers, 
the  most  zealous  republicans,  and  all  the  intermediate  sections  of  the 
community.  The  spirit  which  had  supported  Hampden  in  the  pre- 
ceding i^cncration,  the  spirit  which,  in  the  succeeding  generation, 
supported  SachcvercIlJ  combined  to  support  the  Archbishop,  who  was 
Hampden  and  S.ichevcrell  in  one,  .  .  .  The  names  of  Whig  and 
Tor>'  were  for  a  moment  forgotten.  The  old  Exclusionist  took  the  old 
Abhorrer  by  the  hand.  Episcopalians,  Presbyterians,  Independents, 
r»aptisis,  forgot  their  long  feud,  and  remembered  only  their  common 
Protestantism  and  their  common  danger.*  - 
htTttation  On  the  day  on  which  the  verdict  of  Not  Guilty  was  returned  in  the 
o/Ortiul;^.  case  of  the  Seven  Bishops,  the  celebrated  invitation,  signed  by  the 
Earls  of  Danby,  Devonshire,  and  Shrewsbury,  Lord  Lumley,  Comp- 
ton.  Bishop  of  London,  .Admiral  Edward  Russell,  and  Henr>'  Sydney, 
was  despatched  to  William,  Prince  of  Orange,  and  Stadtholder  of  the 
jamenen-  United  Provinces.  James  now  endeavoured  to  retrace  his  steps,  but 
retraceliU*  it  was  too  late  to  regain  the  confidence  of  his  people.  Louis  XIV. 
Rtrps.  bestirred  himself  to  assist  his  Royal  brother.     He  gave  notice  to  the 

iljuis  XIV.  States-General  that  he  was  strictly  bound  in  friendship  and  alliance 
in  his  behalf,  ^^j^j^  j^j^  Britannic  Majesty,  and  that  any  attack  on  England  would  be 
considered  as  a  declaration  of  war  against  France.     But  James,  who 
appeared  bent  on  his  own  ruin,  formally  disowned  the  existence  of  any 
such  alliance  between  France  and  England  ;  and  Louis,  in  disgust, 
withdrew  his  troops  from  the  Netherlands  and  poured  them  into 
Germany,  thus  removing  from  before  William  one  of  his  greatest 
obstacles. 
Landing  of        On  the   5th  of  November,    1688,   William  landed  at  Torbav,  in 
of  Orange.     Devonshire.     It  is  unnecessary  to  enter  at  length  into  the  details  of  a 

*  Supra,  p.  438,  note. 

'  NT;icaulay,  Hist.  [ii.  391-3], 
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Revolution  which  the  eloquent  pages  of  Macaulay  have  rendered  so 
generally  familiar. 

After  the  second  flight  of  James  (23rd  December),*  an  assembly  PJS^*^ 
composed  of  the  Lords  spiritual  and  temporal  then  in  London  (about  wnium  u 
70  in  number)  and  of  all  persons  who  had  been  members  of  the  requested  to 
House  of  Commons  in  the  reign  of  Charles  IL,  together  with  the  provUionai 
Lord  Mayor,  Aldermen,  and  fifty  of  the  Common  Council  of  London,  Kovsrnment. 
requested  the  Prince  of  Orange  to  assume  the  provisional  government 
of  the  countr>',  and  to  summon  all  the  constituent  bodies  of  the  King- 
dom to  send  up  representatives  to  Westminster,  to  a  Convention 
Parliament  for  the  settlement  of  the  afTairs  of  the  nation. 

The  Convention  Parliament  met  on  the  22nd  January,  16SS-9.  T-^'^/!^'^^', 
The  nation  was  at  this  time  divided  into  six  parties,  of  which  two —  /wm/. 
the  blind  enthusiasts  for  James  1 1,  who  wished  to  recall  him  without  ijartie*  in 
stipulations,  and  the  Ultra-Republicans,  who  wished  to  set  up  a 
Commonweahh — were  too  small  and  insijjnificant  to  exercise  any 
appreciable  iniiucnce.  The  bulk  of  the  nation  and  of  the  Convention 
was  divided  among  the  remaining  four  parties,  three  being  Tories  of 
varying  shades,  and  the  fourth  and  largest  the  Whig  party.  Of  the 
Tories,  (i)  Sherlock's  party,  which  was  especially  strong  among  the 
clergy,  wished  that  a  negotiation  should  be  opened  with  James  for  his 
restoration  on  such  conditions  as  might  fully  secure  the  Civil  and 
Ecclesiastical  Constitution  of  the  Realm.  (2)  Sancroft's  party  main- 
tained that  the  King's  stupidity,  perverseness,  and  superstition, 
entitled  the  nation  to  treat  him  as  though  he  were  insane  :  they 
wished,  therefore,  to  hand  over  the  administration  of  the  kingdom 
to  a  Regent  named  by  the  Estates  of  the  Realm,  while  continuing  the 
title  of  James  as  nominal  King.  (3)  Danby's  party  held  that  the 
King,  by  his  flis:ht,  had  abdicated  his  power  and  dignity  : — But  that,, 
as  the  throne  of  England  could  not  be  vacant  for  one  moment,  the 
Crown  had  legally  devolved  on  the  next  heir,  who  was  the  Princess 
of  Orange.  For  as  to  James's  infant  son,  his  birth,  they  said,  had 
been  attended  by  such  suspicious  circumstances  that  it  was  impossible 
to  admit  his  claim  without  enquir>' ;  *  and  as  those  who  called  them- 

*  rNfme.  dc  Scvignd  has  some  interesting  passages  on  James's  flight  and 
William's  accession.  As  to  the  king's  flicrht.  she  says,  "il  parait  que  le  prince 
(d'Orange)  I'a  bien  voulue."  As  to  William,  on  hi's  first  arrival,  "il  est  dam 
Londres  d  la  place  du  roi,  sans  en  prendre  le  nom,  ne  voulant  que  r<itablir  une 
religion  qu'il  croit  bonne,  et  maintenir  les  lois  du  pays,  sans  qu'il  en  coute  une 
goutte  de  sanf^."  To  this  description  of  William  she  adds,  characteristically, 
"  VoilA  I'envers  tout  juste  de  ce  que  nous  pensons  de  lui ;  ce  sont  des  points  de  ^-ue 
bien  diff(*rents. "    Lettres  Choisies,  ed.  by  C.  Pallet.     Rouen,  1856.  p.  193. — C] 

*  The  legitimacy  of  James  II.'s  son  is  now  fully  admitted  by  historians,  but  it 
was  fiercely  disputed  at  the  time. 
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selves  his  parents  had  removed  him  to  France,  together  with  all  those 
French  and  Italian  women  of  the  bedchamber  who,  if  there  had  been 
foul  play,  must  have  been  privy  to  it,  enquiry  had  been  rendered 
impossible.  It  only  remained,  then,  to  proclaim  the  Princess  of 
Orange,  who  was  actually  Quccn-Rcgcnt.  (4)  The  WTiigs  maintained 
that  James,  having  by  the  gross  abuse  of  his  power,  broken  the 
mutual  contract  between  King  and  People — expressed  on  one  side  by 
the  coronation  oath  and  on  the  other  by  the  oath  of  allegiance— had 
forfeited  the  Crown  ;  that  the  throne  was  therefore  vacant ;  and  that 
it  was  the  right  of  the  Nation  to  elect  a  new  King,  and  to  impose 
upon  him  such  conditions  as  might  insure  the  country  against  mis* 
government. 

In  the  Upper  House  the  Tories,  who  for  the  most  part  favoured  the 
scheme  of  a  Regency,  were  in  a  majority  :  in  the  Commons  the  Whigs 
rcatly  prcdnminntcd. 


•  r 
n 


R--ohiiion>        ()n  the  2S:h  Jaminry  tlic  Commons  passed  their  celebrated  Reso- 
lutions :    'i     'That   Kin'  lames   11.  havin-'  endeavoured  to  subvert 


in<>n< 


(i.)Th.it  the   constiiution  of   the   kin-'dom   bv  break  in  ir  the  original    contract 

h-iTaI»<ii.  between  King  and  reo;)lc,  and  having,  by  the  advice  of  Jesuits  and 

catcii  inc  other  wicked  persons,  violated  the  fundamental  laws,  and  withdrawn 

and  thai  the  himscIf  out  of  thc  kingdom,  has  abdicated  the  government,  and  that 

ihereiV^*  the  thronc  is  thereby  vacant.*     (2)  *That  it  hath  been  found  by  cx- 

vacant.  pericncc  inconsistent  with  the  safety  and  welfare  of  this  Protestant 

(ii.)  That  kingdom  to  be  governed  by  a  Popish  prince.' 

government  **  **  d  v-  r 

t  y  a  Popish  To  the  sccond  resolution,  though  obviously  irreconcilcable  with  the 
rnJonluient  doctrinc  of  indefeasible  hereditary  right,  the  Lords  at  once  gave  their 
with  the        unanimous  assent  :  but  the  first,  which  was  debated  clause  bv  clause, 

5afety  of  the  * 

kingdom.      encountered  much  opposition  in  the  Upper  House.    The  lirst  division 
OppoKitioR.   took  place  on  the  question  whether  or  not  there  should  be  a  Regency ; 
and  a  Regency  was  negatived  by  fifty-one  votes  against  forty-nine. 
The  Lords  then  voted,  by  fifty-three  to  forty-six,  that  there  was  an 
original  Contract  between  the  King  and  the  People.    They  agreed, 
without  a  dissentient  voice,  to  the  Commons'  statement  as  to  the 
misgovernment  of  James,  but   substituted   the  word  'deserted'  for 
'abdicated,'  and  rejected  the  final  and  most  important  clause  'that 
the    throne    was    thereby    vacant,'    by   a    majority  of   fifty-five    to 
forty-one. 
\\*iiliain  an-       William  had  shown  his  wisdom  and  tact  by  leaving  the  Nation  to 
CuentionsI*  *  Settle  itself.     But  a  crisis  had  now  arrived  when  it  became  necessary 
for  him  to  explain  his  views.     Sending  for  Halifax,  Danby,  Shrews- 
bury, and   some   other  political  leaders  of  note,  he  disclaimed  any 
right  or  wish  to  dictate  to  thc  Convention,  but  gave  them  clearly  to 
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understand  that  he  would  not  accept  the  position  of  Regent,  nor  yet 
that  of  King  Consort  with  only  such  a  share  in  the  administration  as 
his  wife,  as  Queen,  might  be  pleased  to  allow  him.  If  the  Estates 
offered  him  the  Crown  fur  life,  he  would  accept  it ;  if  not,  he  would 
return  to  his  native  country'.  It  was  only  reasonable,  he  added,  that 
the  Lady  Anne  and  her  descendants  should  be  preferred  in  the  succes- 
sion to  any  children  whom  he  nii^ht  have  by  any  other  wife  than  the 
Lady  Mary.* 

After  a  p re-con fercnce  between  the  two  Houses,  in  which  the  (jues-  The  Lords 
lions  between  them  were  fully  argued  on  both  sides,  the  Lords  at  ^hcir  oppoxi- 
length  gave  wav.     Thev  resolved  not  to  insist  on  their  amendment"**"'**"** 

***.'•  %-ote  that 

to  the  original  vote  of  the   Commons  ;  and  proposed  and   carried,  wiiiiam  and 
without  a  division,  that  the  Prince  and  Princess  of  Orange  should  be  be^J^ciared 
declared  King  and  Queen  of  England.  Ring  and 

Oucen 

It  was  still  to  be  decided  upon  what  conditions  William  and  Mary  xj^eCom- 
should  be  made  King  and  (^ueen.     A  Commiitc;:  of  the  Commons  nion«  *ug- 
appoinced  to  consider  what  steps  it  might  be  advisable  to  take  in  Jluions." 
order  to  secure   Law  and   Libertv  against  the  aiTL^rcssions  of  future 


'C3&' 


sovereigns,  reported  (i)  that  the  great  principles  of  the  Constitution 
which  had  been  violated  by  the  dethroned  King  should  be  solemnly 
asserted,  and  (2)  that  a  long  and  varied  list  of  new  laws  which  they 
enumerated  should  be  enacted  in  restraint  of  the  prerogative  and  for 
the  purer  administration  of  justice.  It  was  proposed  that  the  Militia 
should  be  re-modelled  ;  that  the  duration  of  Parliaments  should  be 
limited,  and  the  Royal  prerogative  of  prorogation  and  dissolution 
restricted  ;  that  the  Royal  pardon  should  not  be  pleadable  to  a 
Parliamentary  impeachment ;  that  toleration  should  be  granted  to 
Protestant  dissenters  ;  that  the  crime  of  treason  should  be  more 
precisely  defined,  and  State  trials  be  conducted  in  a  manner  more 
favourable  to  innocence  ;  that  the  Judges  should  hold  their  offices  for 
life ;  that  Juries  should  be  nominated  in  such  a  way  as  to  exclude 
partiality  and  corruption  ;  with  many  other  salutary  reforms,  a 
remarkable  omission,  however,  being  the  absence  of  any  provision  in 
favour  of  the  liberty  of  the  press.  In  a  debate  on  the  report  it  was 
urged  that  legislation  on  so  many  and  important  subjects  would  delay 
the  settlement  of  the  nation.  The  list  of  reforms  was  too  long,  if  it 
referred  only  to  what  ought  to  be  accomplished  before  the  throne 
was  filled  ;  too  short,  if  intended  to  include  all  reforms  which  the 
legislature  would  do  well  to  make  in  proper  season.  It  was  finally  Postpone- 
decided  to  postpone   all  reforms   until  after   the  settlement  of  the  J^foJnvs, 

^  Macaulay,  Hist.  ii.  [650]. 
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government  on  its  ancient  Constitutional  basis  had  been  accomplished, 
but  to  set  forth  in  the  instrument  by  which  the  Prince  and  Princess 
of  Orange  were  called  to  the  throne,  and  the  order  of  succession  setdcd, 
a  distinct  and  solemn  assertion  of  the  fundamental  principles  of  the 
Constitution  and  of  the  ancient  franchises  of  the  English  nation ;  so 
that  the  right  of  the  King  to  his  crown  and  of  the  People  to  their 

DtcUrathm  liberties  might  rest  upon  one  and  the  same  title-deed.  The  Dedara- 
'^  '  tion  of  Right  was  accordingly  drawn  up.  It  contains  ;  (i)  a  recital 
of  all  the  illegal  and  arbitrary  acts  committed  by  James  II. ;  of  his 
abdication,  and  of  the  consequent  vacancy  of  the  throne ;  (2)  an 
emphatic  assertion,  nearly  following  the  words  of  the  previous  recital, 
that  all  such  enumerated  acts  are  illegal ;  and  (3)  a  resolution  that 
the  Crown  should  be  settled  on  William  and  Mary  for  their  joint 
and  separate  lives,  but  with  the  administration  of  the  government, 
during  their  joint  lives,  in  William  alone  ;  and  after  the  decease  of  the 
survivor,  on  the  descendants  of  Mar}',  then  on  .A-nne  and  her  issue, 

Tender  and   ^^^^  lastlv  on  the  issuc  of  William.     On  the  13th  of  Februan*,  16SS-9, 

acceptance  '  j  *  7  ^f 

of  the  a  tender  of  the  Crown,  on  the  conditions  set  fonh  in  the  Declaration. 

"*  was  made  by  the  Marquis  of  Halifax  in  the  name  of  all  the  Estates  of 
the  Realm.*  *  We  thankfully  accept,'  replied  William,  speaking  for 
himself  and  his  wife,  *  what  you  have  offered  us.' 

The  Scottish  *  The  Scottish  Estates,  which  met  a  month  later,  passed  Resolutions  framed,  as 
Convention,  far  as  possible,  in  conformity  with  those  recently  passed  at  Westminster.  There 
was.  however,  one  important  deviation  from  the  original.  The  English  Convention, 
by  voting  a  constructive  abdication  of  the  throne,  had,  while  actually  deposing  a 
bad  King,  endeavoured  to  evade  the  question  whether  subjects  may  lawfully 
perform  such  an  act.  The  Scottish  Convention  did  not  shrink  from  using  the 
bolder  word '  forfeited.'  They  resolved '  That  James  VII.,  being  a  professed  Papist, 
did  assume  the  royal  power  and  acted  as  king,  without  ever  taking  the  oath 
required  by  law,  and  had,  by  the  advice  of  evil  and  wicked  counsellors,  invaded  the 
fundamental  constitution  of  the  kingdom,  and  altered  it  from  a  legal  limited 
monarchy  to  an  arbitrary  despotic  power,  and  hath  exerted  the  same  to  the 
subversion  of  the  Protestant  religion  and  the  violation  of  the  laws  and  liberties  of 
the  kingdom,  whereby  he  haxhfor/auited  [forfeited]  his  right  to  the  crown,  and  the 
throne  has  become  vacant.'  They  also  voted  Papists  incapable  of  wearing  the 
crown,  abolished  episcopacy,  made  a  claim  of  rights,  and  bestowed  the  crown  on 
William  and  Mary,  to  descend  aftervvards  in  conformity  with  the  limitations 
already  marked  out  by  the  English  Convention.  (Macaukiy,  HisL  iii.  [386] ; 
Hallam,  Const.  Hist.  iii.  338. ) — The  greater  boldness  of  the  Scots  was  in  accordance 
with  their  well-known  character  for  turbulence  and  independence.  *  There  have 
been  more  rebellions  in  Scotland,'  Buckle  remarks  (Hist,  of  Civilization,  ii.  159) 
'  than  in  any  other  country,  and  the  rebellions  have  been  very  sanguinary  as  well  as 
very  numerous.  The  Scotch  have  made  war  upon  most  of  their  kings,  and  put  ti> 
death  many.  The  loyalty  of  the  Highlander  was  directed  towards  the  chief  of  his 
clan,  and  the  Lowlander  was  no  less  opposed  to  the  doctrine  of  passive  obedienc: 
to  the  King.  Mr.  Lecky  {Hist,  of  England  in  the  Eighteenth  Century,  ii.  42, 
citing  Burnet's  Speech  on  the  Sachevercll  Case,  1710)  mentions  the  signincant  fact 
that  during  the  minority  of  James  [VI.  1  of  Scotland,  'the  well-known  saying  of 
Trajan  when  he  delivered  the  sword  to  the  governor  of  a  province,  *'  Fro  pu  :  si 


•^ 
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Thus  was  accomplished  the '  Glorious  Revolution '  of  1688,  of  all  revo-  Salutary 
lutions  the  least  violent  and  the  most  beneficent.  '  It  finally  decided/  fences 
says  Macaulay,  *thc  great  question  whether  the  popular  element  ^«*»«  . 
which  had,  ever  since  the  age  of  Fitzwaltcr  and  De  Montfort^  been 
found  in  the  English  polity,  should  be  destroyed  by  the  monarchical 
element,  or  should  be  sutTcrcd  to  develop  itself  freely,  and  to  become 
dominant.  The  strife  between  the  two  principles  had  been  long, 
fierce,  and  doubtful.  It  had  lasted  through  four  reigns.  It  had  pro- 
duced seditions,  impeachments,  rebellions,  battles,  sieges,  proscrip- 
tions, judicial  massacres.  Sometimes  liberty,  sometimes  royalty,  had 
seemed  to  be  on  the  point  of  perishing.  During  many  years  one  half 
of  the  energy  of  England  had  been  employed  in  counteracting  the 
other  half.  The  executive  power  and  the  legislative  power  had  so 
effectually  impeded  each  other  that  the  state  had  been  of  no 
account  in  Europe.  The  King-at-Arms  who  proclaimed  William  and 
Mar>-  before  Whitehall  Gate,  did  in  truth  announce  that  this  great 
struggle  was  over ;  that  there  was  entire  union  between  the  throne 
and  the  Parliament ;  and  that  England,  long  dependent  and  degraded, 
was  again  a  power  of  the  first  rank ;  that  the  ancient  laws  by  which 
the  prerogative  was  bounded  would  thenceforth  be  held  as  sacred  as 
the  prerogative  itself,  and  would  be  followed  out  to  all  their  conse- 
quences ;  that  the  executive  administration  would  be  conducted  in 
conformity  with  the  sense  of  the  representatives  of  the  nation  ;  and 
that  no  reform,  which  the  two  Houses  should,  after  mature  delibera- 
tion, propose,  would  be  obstinately  withstood  by  the  sovereign.  The 
Declaration  of  Right,  though  it  made  nothing  law  which  had  not 
been  law  before,  contained  the  germ  ...  of  every  good  law  which 
had  been  passed  during  more  than  a  century  and  a  half,  of  every  good 
law  which  may  hereafter,  in  the  course  of  ages,  be  found  necessary 
to  promote  the  public  weal,  and  to  satisfy  the  demands  of  public 
opinion.^ 

In  the  second  session  of  the   Convention  Parliament,  which  re-  TfuBnio/ 
assembled  on  the  25th  of  October,  1689,  the  Declaration  of  Right  was  ^''^^'''* 
embodied  and  confirmed,  with  some  slight  but  important  amendments, 
in  a  regular  Act  of  the  Legislature.    The  text  of  the  Bill  of  Rights, 
the  third  g^at  charter  of  English  liberty  and  the  coping-stone  of  the 
Ponstitutional  building,  is  as  follows  : — 

merear  in  me,"  was  actually  inscribed  on  the  coin  of  the  realm,  and  although  the 
King  afterwards  changed  the  motto,  the  coin  was  not  called  in,  and  continued  to 
circulate  till  the  Union.' 

>  Macaulay.  Hist.  ii.  [6681 

[For  a  contrast  between  Ihe  Revolution  of  1640  and  that  of  1688,  cf.  Hannis 
Taylor,  Origin  of  Engl.  Const.,  p.  6ox. — Ed.] 
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BILL  OF  RIGHTS. 

t  WilL  and  Mary,  Scss.  2,  c  2  (16S9). 

An  Act  Deflartiu^  tMe  Riifhit  and  LibtrtUs  of  thi  Suhjtit^ 
and  SrtUuig  tlu  Siuassion  oftht  Crtm/fu. 

Wlierras  the  Lords  Spiritual  1  and  Tempoiall  and  Commons,  assembletl  at 
Westminster,  lawfully,  fuUy,  and  freely  representin{;  all  the  Estates  of 
the  jteopie  of  this  Kealme,  did,  upon  the  thirteenth  day  of  February,  in 
the  yeare  of  our  L(3rd  One  thousand  six  hundred  eighty-eight,  present 
unto  their  Majesties,  then  called  and  known  by  the  names  and  stile  of 
William  and  Mary,  Prince  and  Princesse  of  Orange,  being  present  in 
their  proper  persons,  a  certaine  Declaration  in  writeing,  made  by  the  said 
Lords  and  Commons,  in  the  words  following,  viz. : — 

Whereas  the  late  King  James  IL  by  the  advice  of  diverse  evill  councellors, 
judges,  and  ministers  imployed  hy  him,  did  endeavour  to  subvert  and  extir- 
pate the  Protestant  religion,  and  the  lawes  and  liberties  of  this  kingdome  : — 

I.  By  assumcin^  ani  exerciNC-n^  a  power  of  dispensing  with  and  suspending 
of  laurs,  and  the  execution  of  lawes,  without  consent  of  Parlyatnent. 

2-  By  commiiiirj  ami  prosecuiirg  diverse  worthy  prebtes,  for  humbly 
l^titioning  to  be  excused  from  concurring  to  the  same  assumed  power. 

3.  By  i»aueing  and  causeini;  to  be  executed  a  commission  under  the  Great 
Seale  for  erecting  a  court,  called  the  Court  of  Commissioners  for  Ecclesiasti- 
cali  Causes.  /r^ 

4.  By  levying  money^fiar  and  to  the  u^  of  the  Crowne,  by  pretence  of  pre- 
rogative, for  other  time,  and  in  other  manner  than  the  same  was  granted  by 
Parlyament. 

5.  By  raiding  and  keeping  a  standing  army  within  this  kingdome  in  time  of 
peace,  without  consent  of  Parlyament,  and  quartering  soldiers  contrary  to 
law. 

6.  By  causing  severall  good  subjects,  being  Protestants,  to  be  disarmed, 
at  the  same  time  when  Papists  were  both  armed  and  imployed  contrary  to 
law. 

7.  By  violating  the  freedome  of  election  of  members  to  serve  in  Parlya- 
ment. 

8.  By  prosecutions  in  the  Court  of  King*s  Bench,  for  matters  and  causes 
cognizable  onely  in  Parlyament ;  and  by  diverse  other  arbitrary  and  illegal 
courses. 

9.  And  whereas  of  late  yeares,  partiall,  corrupt,  and  un({ualifyed  }K*rsons 
have  been  returned  and  served  on  juryes  in  tryaJls,  and  particularly  diverse 
jurors  in  tryalls  for  high  treason,  which  were  not  freeholders. 

10.  And  excessive  l)aile  hath  beene  required  of  persons  committed  in  crimi- 
nal! cases,  to  elude  the  beneBtt  of  the  lawes  made  for  the  lilierty  of  the 
subjects. 

II.  And  excessive  fines  have  been  imposed  ;  and  illegall  and  cruell  punish- 
ments inflicted. 

12.  And  severall  grants  and  promises  made  of  fines  and  forfeitures,  before 
any  conviction  or  judgment  against  the  persons  upon  whome  the  same  were  to 
be  levyed. 

All  which  are  utterly  and  directly  contrary  to  the  knowne  lawes  and  statutes, 
and  freedome  of  this  rcalaiu. 
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And  whereas  the  said  late  King  James  the  Second  haveing  abdicated  the  AhMcation 
government,  and  the  throne  being  thereby  vacant,  his  Highnesse  the  Prince  V^^^H^ 
of  Orange  (whome  it  hath  pleased  Almighty  God  to  make  the  glorious  inslru-  camcyc/ttu 
mcnt  of  delivering  this  kingdome  irom  Popery  and  arbitrary  ix)wer)  did  (by  tkront. 
the  adv*ce  of  the  Lords  Spirituall  and  Temporal!,  and  diverse  principall  per-  SttmntoMt  </ 
sons  of  the  Commons)  cause  Icticrs  to  be  wntten  to  the  Lords  Spirituall  and  tktConvrm- 
Temporall,  being  Protestants,  and  oiher  letters  to  the  several  couniyes,  citycs,  J^^***/*" ''''"' 
universities,  burroughs,  ami  Cin4]uc  Purts,  for  the  chuusing  of  such  persons  to 
represent  them,  as  were  of  right  to  l)e  sent  to  Parlyamcnt,  to  mccte  and  sit  at 
Westminster  upon  the  two  and  tweniyclh  day  of  Januar)-,  in  this  ycare  One 
thousand  six  hundred  eighty  and  eight,  in  order  to  such  an  establishment,  as 
that  their  religion,  lawes  and  liberties  might  not  againe  be  in  danger  of  being 
subverted  ;  upon  which  letters  elections  having  beene  accordingly  made. 

And  thereuix>n  the  said  Lords  Spirituall  and  Temporall,  and  Commons,  ^***^'*'^'|'''''^ 

}>ursuant  to  their  respective  letters  and  elections,  l)cincj  now  assembled  in  a  j!^i'J!it%  ' 
ull  and  free  representation  of  this  nation,  taking  into  their  must  serious  con*  cnMtmr.uni 
sideration  the  best  meanes  for  attaining  the  ends  aforesaid,  doe  in  the  first  artiiui^nL 
place  (as  their  auncesicrs  in  like  case  have  usually  done)  for  the  vindicating 
and  asserting  their  auntient  right  and  liberties,  declare  : — 

1.  That  the  pretenvlcd  power  of  suspendiug  of  laws,  or  the  execution  of 
laws,  by  recall  auihoriiy,  without  consent  v\  r.ulyaincn:  :»  illcixail. 

2.  That  the  pretended  power  of  dispensir.;^  with  laws,  or  the  exccuiion  of 
laws,  by  regall  authoritie,  as  it  hath  beene  assumed  and  exercised  of  la:e,  is 
illegall.* 

3.  That  the  commission  for  erecting  the  late  Court  of  Commissioners  for 
Ecclcsiasticall  Causes,  and  all  other  commissions  and  courts  of  like  nature, 
are  iilegall  and  pernicious. 

4.  That  le\'ying  money  for  or  to  the  use  of  the  Crowne  by  pretence  of  pre- 
rogative, without  grant  of  Parlyament,  for  longer  time  or  in  ctner  manner  than 
the  same  is  or  shall  be  granted,  is  iilegall. 

5.  That  it  is  the  right  of  the  subject  to  petition  the  King,  and  all  commit- 
ments and  prosecutions  for  such  petitioning  are  iilegall.* 

6.  That  the  raising  or  keeping  a  standing  army  within  the  kingdome  in  time 
of  peace,  unless  it  be  with  consent  of  Parlyament,  is  against  law.^ 

7.  That  the  subjects  which  are  Protestants  may  have  arms  for  their  defence 
suitable  to  their  conditions,  and  as  allowed  by  law.* 

*  Supra,  p.  263.  In  drawing  up  the  Declaration  of  Right  the  Lords  were 
unwilling  absolutely  to  condemn  the  Dispensing  power,  and  therefore  inserted  the 
qualifying  words,  *'as  it  hath  been  assumed  and  exercised  of  late ; '  the  effect  of 
which  is  to  reserve  to  the  Crown  the  prerogative  of  pardoning  criminals  or 
commuting  their  sentences.  By  sec.  XIL  of  the  Bill  of  Rights  \infra,  p.  549)  the 
Dispensing  pov%er  was  absolutely  abolished,  except  in  such  coses  as  should  be 
specially  provided  for  by  a  Bill  to  be  passed  during  the  then  present  session.  No 
such  Bill  was,  however,  passed. 

■  On  the  right  of  petitioning,  see  supra,  p.  513.   The  Act  13  Car.  H.  c.  5,  against 
tumultuous  petitioning  was  not  affected  by  this  clause  of  the  Bill  of  Rights. 
'  Supra,  p.  53a,  «.  2, 

*  This  declaration  (says  Blackstone)  of  the  rij^ht  of  the  subject  to  carry  arms 
proper  for  his  defence  '  is  a  public  allowance,  under  due  restrictions,  of  the  natural 
right  of  resistance  and  self-preservation,  when  the  sanction  of  society  and  laws  are 
found  insufficient  to  restram  the  violence  of  oppression.'  There  is  an  ancient 
enactment,  however  (a  Edw.  III.  c.  3).  against  going  armed  under  such  circum- 
stances as  may  '  tend  to  terrify  the  people,'  or  indicate  an  intention  of  distm-bing 
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8.  That  elections  of  members  of  Parlyament  ought  to  be  free. 

9.  That  the  frecdomc  of  speech,  and  debates  or  proceedings  in  Parlyament, 
ought  not  to  be  impeached  or  questioned  in  any  court  or  place  out  of  Parlya- 
ment. 

10.  That  excessive  bailc  ought  not  to  be  requiretl  nor  excessive  fines  im> 
posed  ;  nor  crucll  and  unusuall  punishment  inflicted. 

11.  That  jurors  ought  to  Ix:  duely  impannellc<l  and  returned,  and  jurors 
which  passe  u|)on  men  in  trialls  for  high  treason  ought  to  be  freeholders. 

12.  Th.it  all  grants  and  premises  of  tines  and  forfeitures  of  particular  (xrsons 
before  conviction,  arc  illegall  and  void. 

13.  And  that  for  redresse  of  all  grievances,  and  for  the  amending, 
strengthening,  and  preserveing  of  the  lawcs,  Parlyament  ought  to  lie  held 
frequently. 

And  they  doe  claime,  demand,  and  insist  upon  all  and  singular  the  pre- 
misses, as  their  undoubted  rights  and  lilx^rties  :  and  that  noe  declarations, 
judgments,  doeings,  or  nroccedings,  to  the  prejudice  of  the  people  in  any  of 
the  said  premisses,  ougnt  in  anywise  to  be  drawne  hereafter  into  consequence 
or  example. 

To  which  demand  of  their  rights  they  are  particularly  cncouragetl  by  the 
declar.ition  of  his  Ilighnesse  the  I'rince  of  Oranije,  as  being  the  onely  means 
for  oi)t.iir.it:^  a  full  rciircj>NC  anil  remedy  therein. 

liaveiiii;  therefore  an  intire  contidence  that  his  said  llighnesse  the  Prince  of 
Oran;;e  will   perfect  the  deliverance  soe  farr  advanced   by  him,  and  will  >till 
preserve  :hem  from  the  vi<)laii«>n  of  their  rii;his,  which  they  have  here  asserted, 
and  from  all  other  attempts  upon  their  religion,  rights,  and  liberties  : 
Bftttnvalof       II.  The  said  Lords  Spirituall  and  Temporall,  and  Commons,  assembled  at 
the  Crar,vn     Westminster,  doe  resolve,"  that  William  and  Mary,  Prince  and  Princesse  of 
"wJ'l/'"""   Orange,  be,  and  be  declared,    King  and  Queene  of  England,   France  and 
*lucord?Hg\o  Ireland,  and  the  dominions  thereunto  belonging,   to  hold   the  Crowne  and 
limitations    royall  dignity  of  the  said  kingdomes  and  dominions  to  them  the  said  Prince 
nuntioned,     and  Princesse  dureing  their  lives,  and  the  life  of  the  survivor  of  them ;  and 
that  the  sole  and  full  exercise  of  the  regall  power  be  onely  in,  and  executed  by 
the  said  Prince  of  Orange,  in  the  names  of  the  said  Prince  and  Princesse, 
dureing  their  joynt  lives  ;  and  after  their  deceases,  the  said  Crowne  and  roynll 
digniiie  of  the  said  kingdomes  and  dominions,  to  be  to  the  hcires  of  the  1km ly 
of  the  said  Princesse  ;  and  for  default  of  s-uch  issue  to  the  Princesse  Anne  of 
Denmarke,  and  the  heires  of  her  body  ;  and  for  default  of  such  issue  to  the 
heires  of  the  body  of  the  said   Prince  of  Orange.     And  the  Lords  Spirituall 
and  Temporall,  and  Commons,  do  pray  the  said  Prince  and  Princesse  to 
accept  the  same  accordingly. 
Nnv  catia         III.  And  that  the  oaihes  hereafter  mentioned  be  taken  by  all  persons  of 
in  lieu  of  the  whome  the  oathes  of  allegiance  and  supremacy  might  be  required  by  law, 
aflf*iafKe^  instead  of  them  ;  and  that  the  said  oathes  of  allegiance  and  supremacy  be 
amfsu/^-     abrogated. 

mof/.  I,  A.  B.,  doe  sincerely  promise  and  sweare.  That  I  will  be  faiihfuU  and 

Allegiance^    beare  true  allegiance  to  their  Majestyes  King  William  and  Queene  Mary  : 

Soe  helpe  me  God. 

the  public  peace;  and  by  a  modem  statute  (60  Geo.  III.  &  x)  the  training  of 
persons  without  lawful  authority  to  the  use  of  arms  is  prohibited  :  and  any  Justice 
of  the  Peace  is  authorised  to  disperse  such  assemblies  of  persons  as  he  may  find 
engaged  in  that  occupation,  and  to  arrest  any  of  the  persons  presenu — Stephen. 
Commentaries  (5th  ed. ),  i.  154.  and,  as  to  the  authority  under  which  the  Volunteer 
Rifle  Corps  are  trained,  ii.  6x0. 
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I,  A.  B.,  doe  sweare,  That  I  doe  from  my  heart  abhorr,  detest,  and  abjure  Supremacy, 
as  impious  and  hercticall,  this  damnable  doctrine  and  position,  that  Princes 
excommunicated  or  deprived  by  the  Pope,  or  any  authority  of  the  see  o( 
Rome,  may  be  deposed  or  murdered  by  their  subjects,  or  any  other  whatso- 
ever. And  I  doe  declare.  That  noe  forrci^^ne  prince,  person,  prelate,  state,  or 
l)otcntate  hath,  or  ought  to  have,  any  jurisdiction,  power,  superiority,  pre- 
eminence, or  authoritie,  ecclesiasticall  or  spirituall,  within  this  realnie  : 

Soe  helpe  me  Goil. 

IV.  Upon  which  their  said  Mnjcsiyes  did  accept  the  Crowne  and  royall  Acceptance 
dijn^itie  of  the  kingdoms  of  Knglan<l,  France,  and  Ireland,  and  the  dominions  '/'f^vp^'" 
thereunto  belonging;,  accordinj^  to  the  resolution  and  desire  of  the  saiil  Lords  ^f,,^  i/ary! 
and  Commons  containetl  in  the  said  declaration. 

V.  And   thereupon  their    Majestyes  were  pleased,    that    the   said    Lords  ^^retM^Mt 
Spirituall  and  Temporall,  and  Commons,  Inrinji  the  two  Houses  of  Parlyamcnt,  f'chvecn 
should  continue  to  sitl,  and  with  their  Majestyes  royall  concurrence  make  J/X'^jti'Mr' 
efTc^ctual  provision  for  the  settlement  of  the  relis^ion,  lawcs,  and  lil>erties  of  CofK'cntiam 
this  kingdome,  soe  that  the  same  for  the  future  niii;ht  not  l>e  in  danger  againe  that  the 

of  being  subverted  ;  to  which  the  said  Lords  S[)irituall  and  Temporall,  and  '^''^f*  ^'"'■<' 
Commons,  did  agree  and  proceede  to  act  accordingly.  Houtcsof 

VL   Now  in  j^ursuance   of  the  premisses,   the  said  Lords  Spirituall  and  Parii.tmcnt^ 
Tempt^rall.  and  Commons,  in   I'.iriynnicni  asscmb'od,  for  the  ratifying,  con-  sticuUc^m- 
nrming.  and  estallisliing  the  ^aid  «Icc!.iration,  ami  the  articles,  clauses,  matters,  **'***'  f*'"^' 
and   ihir.izs  therein  contained,  by  the  f«»rcc  of  a  law  made  in  due  forme  by  Fflrmatrati- 
authority  of  Parlyament,  doe  pray  that  it  n.ay  l)e  declared  and  enacted.  That-^,^^^", 
all  and  sincjular  the  rights  and  lilieriics  asserieil  and  claimed  in  the  said  decla-  tionof  De- 
ration  are  the  true,  auniient.  and  indubitable  rights  and  liberties  of  the  people  clarathn  of 
of  this  kingdome,  and  soe  shall  be  esteemed,  allowed,  adjudged,  deemed,  and  ^'S^^- 
taken  to  l)e,  and  that  all  and  every  the  particulars  aforesaid  shall  be  firmly 
and  strictly  holden  and  observed,  as  they  are  expressed  in  the  snid  declaration  ; 
and  all  ofncers  and  ministers  whatsoever  shall  serve  their  Majestyes  and  their 
successors  according  to  the  san-.e  in  all  times  to  come. 

VIL  And  the  said  Lords  Spirituall  and  Temporall,  and  Commons,  seriously  Recoj^mtion 
con!»idering  how  it  hath  pleased  Almighty  God,  in  his  marvellous  providence,  *^^d dcciany 
and  mercifull    goodness  to  this   nation,   to  provide  and  preserve  their  said  *!\ia^fstirs''^ 
Majestyes*  royall  persons  most  happily  to  raigne  over  us  uix>n  the  throne  of  title  as  King 
their  auncestors,  for  which  they  render  unto  Him  from  the  bottome  of  their  amd  Queen 
hearts  their  humblest  thanks  and  praises,  doe  truly,  firmely,  assuredly,  and  in  ^^*^«'»^ 
the  sincerity  of  their  heart*,  thinke,  and  doe  hereby  recognize,  acknowledge,  t^pank  Vrui 
and  declare,  that  King  James  the  .Second  haveing  abdicated  the  government,  thedth'  * 
and  their  Majestyes  haveing  accej)ted  the  Crowne  and  royall  dignity  aforesaid,  "''W'Vwm- 
their  said  Majestyes  did  become,  were,  are,  and  of  right  ought  to  l>e,  by  the  ^^/^1,>Jj 
lawes  of  this  realme,  our  soveraigne  liege  Lord  and  I^dy,  King  and  Queene         * 
of  England,  France,  and  Ireland,  and  the  dominions  thereunto  {belonging,  in 
and  to  whose  princely  persons  the  Royall  State,  Crowne,  and  dignity  of  the 
same  realmes,  with  all  honours,  stilts,  titles,  regalities,  prerogatives,  powers, 
jurisdictions  and  authorities  to  the  same  beloniiing  and  appertaining,  are  most 
fully,  rightfully,  and  intirely  invested  and  incorporated,  united,  and  annexed. 

VIII.  And  for  preventing  all  questions  and  divisions  in  this  realme.  by  SettUmtnt 
reason  of  any  pretended  titles  to  the  Crowne.  and  for  preserving  a  certainty  in  '>/*heCro^t'n 
the  succession  thereof,  in  and  upon  which  the  unity,  peace,  tranquillity,  and  *\io^  *o/th* 
safety  of  this  nation  doth,  under  God,  wholly  consist  and  depend,  the  said  suceession. 
Lords  Spirituall  and  Temporall,  and  Commons,  doe  beseech  their  Majestyes 
'  that  it  may  be  enacted,  established,  and  declared,  that  the  Crowne,  and  regall 
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government  of  the  said  kingdoms  and  dominions,  with  all  and  singnbr  the    -' 
premisses  thereunto  belonging  and  appertaining,  shall  bee  and  continue  to  their 
said  Majestyes,  and  the  survivor  of  them,  during  their  lives,  and  the  life  of  the 
survivor  of  them.     And  that  the  entire,  perfect,  and  full  exercise  of  the  regall 
power  and  government  be  onely  in,  and  executed  by,  his  Majestic,  in  the 
names  of  both   their   Majestvcs  dureing  their  joynt  lives;  and  after  their 
deceases  the  said  Crowne  and  premisses  shall  be  and  remaine  to  the  heires  o( 
the  bo<Iy  of  her  Majestic ;  and  lor  default  of  such  issue,  to  her  Ro)*!!!  High- 
oesse  the  Princesse  Anne  of  Oenmarke,  and  the  heires  of  her  body ;  and  for 
default  of  such  issue,  to  the  heires  of  the  body  of  his  said  Majcstie  :  and  there- 
unto the  said   Lords  Spirituall  and  Temporall,  and  Commons,  doe,  in  the 
name  of  all  the  people  aforesaid,  most  humbly  and  faithfully  submitt  them- 
selves,  their'  heires  and  posterities,  for  ever  :  and  doe  faithfully  promise.  That 
they  will  stand  to,  maintaine,  and  defend  their  said  Majestyes,  and  alsoe  the 
limitation  and  succession  of  the  Crowne  herein  specified  and  contained,  to 
the  utmost  of  their  powers,  with  their  lives  and  estates,  against  all  persons 
whatsoever  that  shall  attempt  anything  to  the  contrary. 
Exeltuiam         IX.  And  whereas  it  hath  been  found  by  experience,  that  it  is  inconsistent 
\^J.,:^^  ^f  with  the  safety  and  welfare  of  this  Protestant  kingdome.  to  be  governed  by  a 
Faints  and  Popish  Prmce,  or  by  any  King  or  Quecne  marrying  a  Papist,  the  said  Lords 
o/persons      Spirituall  and  Temporall,  and  Commons,  doc  further  pray  that  it  may  be 
'p^T^i"^     enacted,  That  all  and  every  person  and  persons  that  is,  arc,  or  shall  be  rccon- 
afts  s,        ^xXkliX  to,  or  shall  hold  communion  with,  the  Sec  or  Church  of  Rome,  or  shall 
profess  the  Popish  religion,  or  shall  marry  a  Papist,  shall  be  excluded,  and  be 
for  ever  uncapeabie  to  inherit,  possesse,  or  enjoy  the  Crowne  and  government 
of  this  realme  and  Ireland,  and  the  dominions  thereunto  belonging,  or  any 
part  of  the  same,  or  to  have,  use,  or  to  exercise  any  regall  power,  authoritie, 
or  jurisdiction  within  the  same  ;  and  in  all  and  every  such  case  or  cases  the 
people  of  these  realmes  shall  be  and  are  hereby  absolved  of  their  allegiance, 
and  the  said  Crowne  and  government  shall  from  time  to  time  descend  to,  and 
be  enjoyed  by,  such  person  or  persons,  being  Protestants,  as  should  have 
inherited  and  enjoyed  the  same,  in  case  the  said  person  or  persons  soe  recon- 
ciled, holding  communion,  or  professing  or  marrying  as  aforesaid,  were  natu- 
rally dead.  ^ 
^'f!!^'^!^^      X.  And  that  every  King  and  Queene  of  this  realme,  who  at  any  time  here- 
%ev!lry        ^^^^'  ^ica\\  come  to  and  succeede  in  the  Imperiall  Crowne  of  this  kingdome. 
King  or        shall,  on  the  first  day  of  the  meeting  of  the  first  Parlyament,  next  after  his  or 
Queen  hert-  her  comcing  to  the  Crowne,  sitting  in  his  or  her  throne  in  the  House  of  Peers, 
'\/'^jl*'*f'      in  the  presence  of  the  Lords  and  Commons  therein  assembled,  or  at  his  or 
//jS  cvvwm.     ^^i*  coronation,  before  such  person  or  persons  who  shall  administer  the  coro- 
nation oath  to  him  or  her,  at  the  time  of  his  or  her  takeing  the  said  oath 
(which  shall  first  happen),  make,  subscribe,  and  audibly  repeate  the  declara- 
tion mentioned  in  the  statute  made  in  the  thirtyeth  yeare  of  the  raigne  of 
King  Charles  the  Second,  entituled  '  An  Act  for  the  more  effectuall  preserve- 
ing  the  King's  person  and  government,  by  disableing  Papists  from  sitting  in 
either  House  of  Parlyament.'     But  if  it  shall  happen,  that  such  King  or 
Queene,  upon  his  or  her  succession  to  the  Crowne  of  thb  realme,  shall  be 
under  the  age  of  twelve  years,  then  every  such  King  or  Queene  shall  make, 
subscribe,  and  audibly  repeate  the  said  declaration  at  his  or  her  coronation,  on 
the  first  day  of  meeting  of  the  first  Parlyament  as  aforesaid,  which  shall  first 

*  This  provision,  although  not  included  in  the  Declaration  of  Right,  was  in 
accordance  with  the  previous  Resolution  of  the  Convention,  that  it  was  contrary  to  * 
the  interests  of  the  kingdom  to  be  governed  by  a  Papist. ' 
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happen  after  sach  King  or  Queene  shall  have  attained  the  said  age  of  twelve 
years.* 

XI.  All  which  their  Majestyes  are  contented  and  pleased  shall  be  declared,  EtMcHmg 
enacted,  and  established  by  authoritie  of  this  present  Parlyament,  and  shall  cUmu. 
stand,  remaine,  and  be  the  law  of  this  realme  lor  ever  ;  and  the  same  are  by 

their  said  Majestyes,  by  and  with  the  advice  and  consent  of  the  Lords  Spirituatl 
and  Tcmporall,  and  Commons,  in  Parlyament  x«sembled,  and  by  the  authoritie 
of  the  same,  declared,  enacted,  an«l  established  accordingly. 

XII.  And  bee  it  further  declared  and  cnacte<l  by  the  authoritie  aforesaid,  DU^ting 
That  from  and  after  this  present  session  of  Parlyament,  noe  dispensation  by  ^JJ"//^^^ 
non  obstanU  of  or  to  any  statute,  or  any  part  thereof,  shall  be  allowed,  but ' 

that  the  same  shall  be  held  void  and  of  noe  effect,  except  a  dispensation  be 
allowed  of  in  such  statute,  and  except  in  such  cases  as  shall  be  specially  pro- 
vidctl  for  by  one  or  more  bill  or  bills  to  be  passed  dureing  this  present  session 
of  Parl)*ament.- 

XIII.  Provitleil  that  noe  charter,  or  grant  or  pardon  granted  before  the  Ejccfj^th*^ 
three-and-twentyeth  day  of  Octolicr,  in  the  yeare  of  our  Lord  one  thousand  ^ji^^" 
six  hundred  eighty  nine,  shall  be  any  ways  impeached  or  invalidated  by  this  gmnts,  and 
Act,  but  that  the  same  shall  l>e  and  remaine  of  the  same  force  and  effect  in  A"'*'*"*.'* . 
law,  and  noe  other,  then  as  if  this  Act  had  never  been  mndtf.     ,S:j/:ifiS  of  the  "^^^^  ^'J^^' 
/K\aim,  vi.  142—145.)  1639.''"* 

*  This  d.iu'«e  supplements  the  preceding  by  enacting  that  evcr\'  English  soverciijii 
shall,  as  a  test  of  non-poper\*,  repeat  and  subscribe,  in  full  Parliament  or  ai  the 
coronation,  the  Declaration  against  Transubstantiaiion.  Adoraiion  of  the  Virgin, 
and  the  Saeritice  of  the  Mass,  contained  in  the  Parliamentary  Test  .^ct  of  the  3oih 
Car.  II.  St.  2,  e.  i. — Sec  supra,  p.  524. 

*  [No  such  Bill,  howe\*er,  was  passed. — C] 
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CH AFTER    XVI. 

rROr.RESS    OF    THE    CONSTITUTION    SINCE    THE    REVOLUTION. 

THE  ACT  OF  8ETTLEMEKT:    THE  CASIN'ET  SYSTEX. 

The  Revolution  of  i6SS  marks  at  once  a  restinjj-placc  and  a  fresh 
point  of  departure  in  the  history  of  the  Kni^lish  Constitution.     The 
i\K*e.!?ihc    ^^**'^  °^  Rijxhls  was  a  sumniinjj  up,  as  it  were,  and  final  ostabiishmcnt 
(on^titu.       of  tiic  Lo^al  bases  of  the  Constitution.     With  Ma<;na  Charta  and  the 
Petition  of  Ri;^'ht  it  forms  the  Loj;al  Constitutional  Code  to  which  no 
additions  of  equal  importance  ''except  the  Constitutional  provisions  of 
the  Act  o(  .Sei'lcmeni  to  be  pri^senily  noiiccti    liave  since  l)ccn  mr.ilc 
by  Lc:^'i-I.itivc  enactment.     Poliiical  pnv^rcss  has  indeed,  from  time  to 
time,   left  'is  mark   on  the  statule-l-)ook,  in   laws  the   importance  of 
which  can  hardly  be  exa.::;^erated.     Dut  even  the  greatest  of  these 
enactments — the   Reform  .\ct  of  1S32,  supplemented  by  the  Act  of 
1S67 — h.ave  been  of  the  nature  of  amendments  to  the  machinery*  of  the 
Constitution,  supplying   defects  and   correcting   abuses,  rather  than 
alterations  in  the  great  Constitutional  principles  finally  established  by 
the  Revolution, 
c.rowth  of         /^s  n-ij.riit  however  be  expected  in  a  livinij  orcjanism,  the  Constitution 
wriiten  or      has  not  remained  stationary  durinjj  a  period  of  nearly  two  centuries. 
Conij'iitu'^^      Hut  its  greatest  chancres  have  not  been  brought  about  by  Legislative 
tion.  enactment.      Whilst    the    Legal    code    has    remained   substantially 

unaltered,  there  has  grown  up  by  its  side  a  purely  unwritten  and 
Conventional  code,'  which,  firmly  established  as  a  part  of  the  Con- 
stitution though  still  unknown  to  the  Law,  has  so  completely  modified 
the  practical  working  of  the  Legal  code,  as  to  form  a  present  Consti- 
tution which  would  be  scarcely  recognisable,  except  in  its  fundamental 
principles,  by  the  authors  of  the  Bill  of  Rights.  The  doctrines  of 
Divine  Hereditar)'  right,  of  Absolute  Royal  power,  of  the  Passive 
Obedience  of  the  subject,  were  negatived  once  and  for  ever  by  the 
Revolution,  and  the  rule  of  Parliament  was  definitely  established  ;  but 
the  mode  of  exercising  that  rule  has  since  become  something  wholly 
different  from  what  it  tben  was,  and  in  its  present  fonn  of  Parliamen- 
tary government  through  a  Cabinet  Ministry,  forms  the  main 
characteristic  of  our  Constitutional  system. 

*  See  Freeman,  Growth  of  Eng.  Const.,  p.  113 
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The  history  of  this  remarkable  development  has  now  to  be  briefly  ^^\V 
considered,  but  before  doings  so,  it  will  be  convenient  to  set  out  the  1700-1701. ' 
text  of  the  Act  of  Settlement  (12  &  13  Will  III.  c.  2),  a  statute 
important  not  only  on  account  of  the  group  of  Constitutional  pro- 
visions embodied  in  it,  which  were  to  take  effect  from  the  accession  of 
the  House  of  Hanover,  but  also  as  the  Title  Deed  of  the  reigning 
Dynasty,  and  a  veritable  Original  Contract  between  the  Crown  and 
the  People.* 


ACT   OF   SETTLEMENT. 
12  &  13  Will.  III.,  c.  2  (1700  and  1701). 

-•///  .  /»//.';-  th*'  furthir  Limif^iticn  of  ihc  Cro'i'it  and  letter  sccur'ur^  the  Ki.^hts 

Ml.:  Li'  -rtitS  .y'/'/i'  ^".7/ •  1/.- 

Wb.crcn-^  in  tlvj  tir^l  vc.ir  «>f  tlie  rc-i'Ti  of  vour  >rn*cstv,  and  of  our  Lite  most  l\tcitali>f 
Cjraciuit.s  Sjvcrci^n  Laiiy  tj'.'.cen  Mary  'of  blcssc"!  memory  1,  an  Act  of  Tarlia-  ^tat.  i  H  . 
racnt  was  made,  iniituled,  An  Act  for  Dichuiu^  the  Rights  <j//./ ///Vr//Vj  fy'^"^'^;'*""* '» 
the  Sttf'Jeetj  and  for  sett//n^  the  Siteeession  of  the  Crown^  wherein  it  was  *  ' 
(amongst  other  ihini;<>  enacted,  established,  and  declared,  that  the  Crown  and 
Regal  I  Clovernmcni  of  the  Kingdoms  of  England,  France,  and  Ireland,  and 
the  Dominions  thereunto  belonging,  should  Ui  and  continue  to  your  Majestic 
and  the  said  late  Queen,  during  the  joynt  lives  of  your  Majesty  and  the  said 
(^uecn,  and  to  the  survivor  :  And  that  after  the  decease  of  your  Majesty  and 
of  the  saiil  (Jueen,  the  said  Crown  and  Kcgall  Government  should  \yt  and 
remain  to  the  heirs  of  the  body  of  the  said  late  (^ueen  :  and  for  default  of 
such  issue,  to  her  Royall  Highness  the  Princess  Ann  of  l)enmark  and  the 
heirs  of  her  botly  :  and  for  default  of  such  issue,  to  the  heirs  of  the  body  of 
your  Majesty.  And  it  was  thereby  further  enacted.  That  all  and  every  person 
and  persons  that  then  were  or  afterwards  should  be  reconciled  to  or  shall 
hold  communion  with  the  See  or  Church  of  Rome,  or  should  professe  the 
Popish  Religion,  or  marry  a  Papist,  should  be  excluded,  and  are  by  that  Act 
made  for  ever  incapable  to  inherit,  possess,  or  enjoy  the  Crown  and  Govern* 
ment  of  this  Realm  and  Ireland  and  the  Dominions  thereunto  belonging,  or 
any  part  of  the  same,  or  to  have,  use,  or  exercise  any  Regall  power,  authority, 
or  jurisdiction,  within  the  same  :  And  in  all  and  every  such  case  and  cases  the 
people  of  these  Realms  shall  be  and  arc  thereby  absolved  of  their  allegiance  : 
and  that  the  said  Crown  and  Government  shall  from  time  to  time  descend  to 
and  be  enjoyed  by  such  person  or  persons,  being  Protestants,  as  should  have 
inherited  and  enjoyed  the  same  in  case  the  said  person  or  persons  so  recon- 
ciled, holding  communion,  professing,  or  marrying  as  aforesaid,  were  naturally 

*  The  Act  of  Settlement  is  chamcterised  by  Hallam  (Const.  Hist.  iii.  196)  as  '  the 
seal  of  our  constitutional  laws,  the  complement  of  the  Revolution  itself  and  the 
Bill  of  Rights,  and  the  last  ^jeat  statute  which  restrains  the  power  of  the  Crown.' 
['  There  is  perhaps  no  more  truiiful  and  instructive  parallel  than  the  comparison  of 
this  structure  in  the  eighteenth  century  with  that  existing  at  the  close  of  the 
fifteenth  century,'  note  to  p.  637  of  Gneist,  Const.  Hist.  Engl. — Ed.] 

*  Roc.  Pari.  \%  &  13  Gul.  111.  p.  z,  n.  3  ;  Revised  Statutes,  ii.  93. 
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dead.     After  the  making  of  which  Statute  and  the  Settlement  therein  con- 
tained, your  Majestic's  good  subjects,  who  were  restored  to  the  full  and  free 
possession  and  enjoyment  of  their  Religion,  Ri(;hts,  and  Liberties,  by  the 
providence  of  Goil  giAinf;^  success  to  your  Majestie's  just  undertaking  and  un- 
wearied  endeavours  for  ihat  purpose,  had  no  greater  temporall  felicity  to  hope 
or  wish   for    then  [than]  to    see    a  Koyall   I'rogcny  descending  from   >'our 
Majesty,  to  whom  (uiulcr  (mkI)  they  o*vc  their  tramiuility,  and  whose  ancestors 
have  for  many  years  been  principall  asscrtors  of  the  Reformed  Religion  and 
the  liitcrties  nf  Kiiro|x%  and  from  our  said  most  gracious  Sovereign  Lady, 
whose  memory  will  always  lu.'  precious  to  the  sul)jects  of  these  Realms  :  And 
nmd  that  the  it  having  since  pleased  Almighty  G(n1  to  take  away  our  said  Sovereign  Lady, 
''"'O*""*     and  also  the  most  hoficfuU  Trince  William  Duke  of  (iloucester  (the  only  sur- 
IfltuctsUr      ^^^^^^^^^^^^  ^^  ^^^  Royall  Highness  the  Princess  Ann  of  Denmark),  to  the 
artJend:      unspeakable  grief  and  sorrow  of  your  Majesty  and  your  said  good  sul^jects, 
who,  under  .♦•uch  losses,  l>eing  sensibly  put  in  mind  that  it  standeth  wholly  in 
the  pleasure  of  Almighty  God  to  prolong  the  lives  of  your  Majest)'  and  of  her 
Koyall  Highness,  and  to  gram  to  your  Majesty,  or  to  her  Royall   Highness, 
such  issue  ns  may  be  inheritable  to  the  Crown  and  Kcgall  Government  afore- 
said by  ibo  respective  limiiniions  in  ihc  said  recited  Ac:  contained,  doe  con- 
>tnr.ilv  ir.r.  I'-rc  \\'\i  I>i\inc  ir.crcv  for  iho«e  Me^-ir.::<  :  And  vour  MniestieH 
nnd ihat  his  >.iid  >ii1»Jlc:s  Lavinc:  tl.iily  espcTicnce  nf  your  royall  care  and  c<'ncern  lor  the 
M.tjcsty  had  present  r.nd  future  welfare  ol  ll.c>c  kir.j;dom>,  and  particularly  recommentiing 
ri\:,m-  from  vour  throne  a  further  provision  to  be  made  for  the  Succession  of  the 

:h€  thrcne  a  Crown  m  the  rrotestant  hne  lor  the  happmess  of  the  2^ation  and  the  security 
further j^ro-  of  our  Religion  ;  and  it  being  absolutely  necessary  for  the  safely,  p>eace,  and 
quiet  of  this  Realm  to  obviate  all  doubts  and  contentions  in  the  same  by  reason 
of  any  prciendtd  titles  to  the  Crown,  and  to  maintain  a  certainty  in  the  Succes' 
sion  thereof  to  which  your  subjects  may  safely  have  recourse  for  their  protection 
in  case  the  limitations  in  the  said  recited  Act  should  determine :  Therefore, 
for  a  further  pro\-ision  of  the  Succession  of  the  Crown  in  the  Protestant  line, 
we,  your  Majestie's  most  dutiful!  and  loyall  subjects,  the  Lords  Spirituall  and 
Temporall,  and  Commons,  in  this  present  Parlyamcnt  assembled,  do  beseech 
your  Majesty  that  it  may  l)e  enacted  and  declared,  and  be  it  enacted  and 
declared  by  the  King's  most  excellent  Majesty,  by  and  with  the  advice  and 
consent  of  the  Lords  Spirituall  and  Temporall,  and  Commons,  in  this  present 
The  Princes*  Parliament  assembled,  and  by  the  authority  of  the  same.  That  the  most  excel* 
S0^hia,Eicc-  jejjt  Princess  Sophia,  Electress  and  Duchess  Dowager  of  Hannover,  daughter 
Dncitess        ^^  ^^  xt^o^X.  excellent  Princess  Elizabeth,  late  Queen  of  Bohemia,  daughter  of 
J'owagerof  our  late  Sovereign  Lord  King  James  the  First,  of  happy  memory,  be  and  is 
Nancx'tr,       hereb}r  declared  to  be  the  next  in  succession  in  the  Protestant  line  to  the 
thefate'^       Imperiall  Crown  and  Dignity  of  the  said  Realms  of  England,  France,  and 
Queen  of       Ireland,  with  the  Dominions  and  territories  thereunto  belonging,  after  his 
Majesty  and  the  Princess  Ann  of  Denmark,  and  in  default  of  issue  of  the  said 
Princess  Ann  and  of  his  Majesty  respectively ;  and  that  from  and  after  the 
deceases  of  his  said  Majesty  our  now  Sovereign  Lord,  and  of  her  Royall  High- 
ness the  Princess  Ann  of  Denmark,  and  for  default  of  issue  of  the  said  Princess 
«'-*■'  SMceS'  Ann  and  his  Majesty  respectively,  the  crown  and  Regall  Government  of  the 
Crtmrn  after  ^^'^  kingdoms  of  England,  France,  and  Ireland,  and  of  the  dominions  there- 
//ir  A7«/      unto  l)elonging,  with  the  Royal  Stale  and  Dignity  of  the  said  Realms,  and  all 
and  the         honours,  stiles,  titles,  regalities,  prerogatives,  powers,  jurisdictions,  and  autho- 
Prineess        rities,  to  the  same  belonging  and  appertaining,  shall  be,  remain,  and  continue 
dj/klui'o/     to  the  said  most  excellent  Princess  Sophia  and  the  heirs  of  her  body,  being 
issuer/         Protestants  :  And  thereunto  the  said  Lords  Spirituall  and  Temporall,  and 
the  seud 
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Commons,  shall  and  will  in  the  name  of  all  the  people  of  this  Realm  most  V'^-^T^ 
humbly  and  faithfully  submit  themselves,  their  heirs,  and  posterities  ;  and  do  ^sf^tctnity ; 
faithfully  promise  that  after  the  deceases  of  his  Majesty  and  her  Rovall  High-  amdtktktirt 
ness,  and  the  failure  of  the  heirs  of  their  respective  bodies,  to  stand  to,  main-  ^/^j^y* 
tain,  and  defend  the  said  l*rincess  Sophia  and  the  heirs  of  her  botly,  being  ^JJ^f^ 
Protestants,  according  to  the  Limitation  and  Succession  of  the  Crown  in  this 
Act  siH.*citicd  and  coniained,  to  the  utmost  of  their  powers,  with  their  lives 
and  Chtates,  against  all  jHrrsuns  whatsoever  that  :ihall  attempt  anything  to  the 
contrary. 

II.  Trovidetl  always  and  it  is  hereby  enacted  that  all  and  every  jxjrson  and  rht^noMs 
|Mfrsons  who  shall  or  may  take  or  inherit  the  snid  Crown  by  venue  of  the  limi-  in^tfrttahU 
tatiim  of  this  present  Act,  and  is,  are,  or  shall  be  reconciled  to  or  shall  hold  /fjjl',g.  *"  * 
communion  with  the  See  or  Church  of  Rome,  or  shall  profess  the   Popish  ctunmuHWH 
Religion,  or  shall  marry  a   Papist,  shall  l>c  subject  to  such  incapacities  as  in  -v^' ''" 
such  case  or  cases  arc  by  the  said  recited  Act  provided  enactetl  and  estab-  ^J"',„-^{ 
lishe<l  :  And  that  every  King  and  (^ueen  of  this  Keabii,  who  shall  come  to  cn/^acitatcii, 
and  succeed  in  the  Imperiall  Crown  of  this  king<Iom  by  venue  of  this  Act,  m  hy  tJu 
shall  have  the  Coronation  Oath  atlministered  to  him,  her,  or  them,  at  their -^''''"*^'''^*"'» 
respective  coronations,  nrconiing  to  the  Act  of  Pniliamcnt  made  in  the  first  ,vr*r%^l'** 
year  nf  ihe  reii^n  of  his  MAJe>ty  and  the  sai<i  Lite  <J;ieen  Mr.ry,  intitukti  An  ^.-d/; /.x^lv 
.\ct  for  esiablis'p.ing  ti>e  Coronaiit)n  Oalh,  and  >hall  mike,  .-JuL-icribe,  and  t''rc  rath  ni 
repeal  the  Declaraiiun  in  the  Act  nr«Jt  above  rcciicti,  moniic.ned,  or  referred  to  J/"//^,^''^^'- 
in  the  manner  and  form  thereby  prescribed.  cording t(t 

III.  And  whereas  it  is  rcfjuisite  and  necessary  that  some  further  provision  Stat,  x  //". 
l>e  made  for  securing  our  Religion,  Laws,  and   Liljenies,  from  and  after  the  ****'-^«6. 
death  of  his  Majesty  and  the  Princess  Ann  of  Denmark,  and  in  default  of  issue  Fnrther 
of  the  boily  of  the  said  Princess  and  of  his  Majesty  respectively  :  Be  it  enacted  /J^'fj^^g. 
by  the  King's  most  excellent  Majesty,  by  and  with  the  advice  and  consent  o{  t/ttRcU^dm^ 
the  Lords  Spirituall  and  Temporall,  and  Commons  in  Parliament  assembled,  Laws,  and 
and  by  the  authority  of  the  same  : —  ^'-^/h^*** 

(1)  TV/a/  XL*hosoez'er  s/tali  hereafter  come  to  the  possession  of  this  Cro7i'n,  shall  %ftiims, 
joyn  in  communion  tvith  the  Church  of  England  as  by  laiv  established,  p     stitu 

(2)  That  in  case  the  Cro7un  and  Imperiall  Dignity  of  this  realm  shall  here-  tional 
after  come  to  any  person^  not  Uing  a  native  of  this  kingdom  of  EnQlatid,  this  Provi- 
nation  be  not  obliged  to  engas^e  in  any  7i>arr  for  the  defence  of  any  dominions  or  sions. 
territories  which  do  not  belong  to  the  Crown  of  Englattd^  without  the  consetit  of 
Piirliament, 

(3)  [That  no  person  who  shall  hereafter  come  to  the  possession  of  this 
Crown  shall  go  out  of  the  dominions  of  England,  Scotland,  or  Ireland,  without 
consent  of  Parliament.]  ^ 

(4)  [That  from  and  after  the  time  that  the  further  limitation  by  this  Act 
shall  lake  effect,  all  matters  and  things  relating  to  the  wcll-govcming  uf  this 
kingdom,  which  are  properly  cognisable  in  the  Privy  Councill  by  the  laws  and 
customs  of  this  Reafme,  shall  be  transacted  there,  and  all  resolutions  taken 
thereupon  shall  be  sii^ned  by  such  of  the  Privy  Councill  as  shall  advise  anil 
consent  to  the  same.]'- 

(5)  [That  after  the  said  limitation  shall  take  effect  as  aforesaid,  no  person 
born  out  of  the  kingdoms  of  England,  Scotland,  or  Ireland,  or  the  dominions 
thereunto  belonging,  (although  be  be  naturalised  or  made  a  denizen),  except 
such  as  are  born  of  English  parents,  shall  be  capable  to  be  of  the  Privy 

^  This  clause  was  repealed  by  i  Geo.  I.  stat.  a.  c.  51. 

'  Repealed  by  4  Anne,  c.  8,  s.  34.    [Revised  Stat.  4  &  5  Anne,  e.  20,  s.  27.] 
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Councill,  or  a  member  of  either  House  of  Parliament,  or  to  enjoy  any  ofiice'or 
place  of  trust,  either  civill  or  military,  or  to  have  any  grant  of  lands,  tenements, 
or  hereditaments  from  the  Crown  to  himself,  or  to  any  other  or  others  in  trust 
forhiRL]* 

AtUnt,  *  Repealed  by  7  &  8  Met.  c.  66  (Nfr.  F!utt's  Naturalisation  Act)  as  to  smck  p^tris 

as  are  inconsistent  with  the  provisions  of  that  Act  (viz..  sees.  3,  5.  6  and  16).  'Ilm 
statute  7  &  8  \'ict.  c  66.  is  it*>clf  repealed  by  33  &  34  Vict.  c.  14  (the  Naiuraltsaiion 
.\ct,  1870),  by  sec.  7  of  which  last  Act  the  above  clause  of  the  Act  of  Settlement  is 
virtually  repealed  as  to  all  persons  obtaining  .1  ccrtiliciie  of  naturalisation.  This 
5th  clause  uf  the  C'onbtiiutional  provisions  of  the  Act  of  Settlement  was  founded, 
like  the  and  and  3nl.  on  a  very  rcisonable  jealousy  uf  a  foreign  king  and  furt:p.;n 
favourites.  It  was  coniirmcd  bv  suiiuie  i  Geo.  I.  sl  3.  c.  4.  v^hich.  '  for  the  belter 
preMirving  the  s;iid  clause  in  the  said  .Act  entire  and  inviolate.'  provided  that  nu 
Hill  for  the  n.-xtunlisation  of  any  person  should  Ijc  received  without  .1  cl.ausc 
(lisijualifyint;  him  from  siitint;  in  l\irhnnient  or  cnjuyini;  the  prohibited  offices  or 
pUccA  of  iniAt.  Jealousy  of  aliens  was  at  this  lime  >ix?cially  strontj  in  consequence 
of  the  conduct  ot  William  III.  in  appoiniin^s;^  foreigners  who  accomp;inicd  him  from 
Mollami  10  hJLjh  po^iiiions  in  the  ICni^lish  .Slate,  but  the  feelintj  had  always  existed 
more  or  Ii*«i^.  By  ilic  <  ommon  l-iw  aii«-ns  wore  inc.ipaciiaied  from  holdinij  Lind 
or  any  ptil/.ic  o::Jce.  and  even  Jrom  e\ercL»ui;;  any  c:vil  riqhis.  .Majjna  Ch.iria 
(y///r.;.  p.  112*  ijranic'J  cenain  pnvile-^'.s  to  foreign  n:orcl. an:s.  but  all  .n.I;ens 
dwriisui^  in  En^'.anvi  lonj;  rcm.iinod  suijj.ct  10  hiv,'h'*r  laxaiioa  and  to  n»a::y 
vexatious  .'■csiriciions.  moro  particularly  as  lo  relasl  iraJe.  iJy  siai.  32  Uvu.  VI ii. 
c.  16,  they  were  funricr  proiubiicd  from  taking  any  shop  or  dweCing-iiuu^e  •>n 
lease,  and  ihcy  were  .al  ail  limes  liable  to  be  ordered  by  ibe  Crown  to  tjuit  i!;e 
realm.  The  Usi  occasion  on  which  this  right  of  expulsion  w.ts  exercised  occurred 
in  1575  under  Elizabeth.  .An  alien  might  become,  to  a  ccrt.iin  extent,  an  English 
subject,  ciihtrr  by  denization  under  the  king's  letters  patent,  or  by  naturalisation 
by  .\ct  of  Parliament,  the  latter  mode  not  merely  enabling  him  to  hold  land,  but  to 
inherit  it  from  others  and  to  transmit  it  by  inheritance  to  his  children,  whether  born 
before  or  after  his  natural i^a lion.  By  slat.  7  Jac.  I.  c.  2,  it  was,  however,  enacted 
that  no  person  should  be  naturalised  unless  he  should  first  take  the  oaths  of 
allegiance  and  supremacy  in  the  presence  of  the  Parliament  and  also  take  the 
sacrament.  But  as  it  was  impossible  to  limit  the  action  of  future  Parliaments, 
these  provisions,  as  well  as  those  of  the  i  Geo.  I.  st.  3,  c.  4,  for  insuring  the 
observance  of  the  5ih  clause  of  the  -Act  of  Settlement,  were  occasionally  dispensed 
with  by  special  Acts  of  Parliament  passed  previously  to  the  introduction  of  Bills  for 
the  naturalisation  of  particular  individuals.  In  1708  one  general  .Act  was  passed 
(7  Anne.  c.  5)  for  the  naturalisation  of  all  foreign  Protestants,  but  this  was  repealed 
three  years  afterwards.  In  1753.  the  famous  ]ew  Bill  was  passed  (26  Geo.  II.  c.  26) 
enabling  foreign  Jews  to  be  naturalised  without  taking  the  sacrament  as  required 
by  the  7  Jac.  I.  c.  2 ;  but  the  popular  dislike  excited  by  this  measure  was  so  great 
that  it  was  repealed  in  the  following  session  of  Parliament.  At  length,  in  1825.  by 
6  Geo.  IV.  c.  67.  the  preliminary  sacramental  test  imposed  by  the  7  Jac.  I.  c.  2, 
was  abolished  in  all  cases  ;  and  in  1844  the  provision  of  i  Geo.  I.  st.  2.  c.  4,  as  to 
naturalisation  bills  was  also  repealed  by  7  &  8  Vict.  c.  66,  s.  2,  While  in  the 
Kigftt  of  interest,  or  supposed  interest,  of  the  English  people,  aliens  were  subjected  to 
Asjriuin.  certain  disabilities,  and  even  to  liability  to  expulsion  when  the  safety  of  the  State 
should  require  it,  their  right  of  asylum  against  foreign  governments  was  ever 
maintained  inviolate.  But  in  1793  the  suspicion  that  some  of  the  political  refugees 
who  came  over  in  great  numbers  at  the  dme  of  the  French  Revolution  were  in 
league  with  Democratic  associations  in  England  in  conspiracies  against  the 
AlUmActt  Government,  led  to  the  passing  of  an  .Alien  .Act  (33  Geo.  III.  c  4)  placing  all 
«793'  foreigners  under  strict  sur^-eillance,  and  empowering  the  Secretary  of  State  to 

remove  any  who  were  suspected  out  of  the  realm.  The  Alien  Act.  which  was 
passed  for  one  year  only,  was  renewed  from  time  to  time,  but  its  more  stringent 
provisions  were  relaxed  as  soon  as  peace  was  temporarily  restored  in  1802.     In 
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(6)  pThat  no  person  who  has  an  office  or  place  of  profit  under  the  King,  or  Repealed 
receives  a  pension  from  the  Crown,  shall  be  capable  of  serving  as  a  member  o'^J.  .JiRey. 
the  House  of  Commons.]  Stat.  4  ft  s 

(7)  Thai  afier  the  saul  limitations  shall  take  tffcct  as  aforesaid^  jitdr^es^  com-  Anne,  c  ao, 
missions  be  made  quamdiu  se  bene  gcsserint  and  their  salaries  aseertained  and  ^  '*^ 
established ;  but  uf-on  the  address  of  both  Houses  of  Parliameitt,  it  may  be  law-  Other  pro- 
full  to  remove  them, »  ^.TaciTt!  in 

(S)   That  no  pardon  under  the  Great  Seal  of  En^^land  be  /leadaHe  to  an  im-  Heu,  hy 
tetichment  by  the  Commons  in  TaHiami'nt.-  6  Aiin«?.  c.  7. 

IV.   Ami  whereas  iho  Laws  of  Knglam!  are  the  birthri'^^ht  of  the  people  <m»^''»«/i*''«- 

ihereof,  and  all  the  Kin^^s  antl  Ouccns  who  shall  asccml  the  throne  of  lhij» '^!,iJ'/,V:,'.jr 

Realm  ought  to  ailmini>icr  the  j;r)vernment  of  the  same  acct>rilinj;  lo  the  saiil  andSttttutet 

laws,  and  all  their  ot'nccrs  and  ministers  ought  to  serve  them  resiwciively  '/  '*'  rralm 

Ji'riecurimg 

thai  yi*ar  the  arrotjant  demand  of  XapoK-on.  First  (^'on<5ul  of  ilio  French  Republic, 
that  xvf  shou!(l  *  n-niovo  out  t)f  the  Hriti.ih  iloniiiiions  all  the  French  princes  ami 
t!)eir  adluTcnis.  t«\i:cih«.T  \Mt!»  iho  bishops  and  «»lh«r  iiulivulii.ils  wii'^^i-'  poiiiical 
principles  and  coiuliict  must  ntx-o-barily  iK*casi«)n  i:rc.ii  jo.iloii^v  10  the  French 
Govrrnint.-ni,'  w.is  r:rn»ly  reluactl.  except  in  the  sin-^'I','  instance  of  .\r.  <  leorsre^.  who, 
lifiv  w^  l>.i.-?i  c  >:ic  :i>-i  in  e;rc'.:l.i:::;:;  p.!pfr>  l:i-i;!c  lo  ti.c  « i»\«Tnmrn;  in  I"nince, 
\va>  rcMM'..«i  :;•.,':•.  i.-.r  i-*i:ro:'.iri  <'.ui:i::.i';n-.     On  li.'j  r'".»':rr.;r.:on  .•:  ih--  A.ir  ll.c 
Al'.*n  Act  w.i»  .y^  r.r.  r(.!if*'.\'tl  in  its  i:U'':;r;:y  ;  afliT  ihe  \  ca-*  o:  liiu.  ils  Tvo\i>ions 
were  .v^v.n  rl  i.\f(i  ;  anii  :r.>m  loio  its  re-enacline:u,  i\'-n  in  a  no.iir.cd  J'-rin.  \\a5 
siron'^i)-   cj  ;>«-cd    in    rar'.i.inieni,    until    its    fm.il    ahandoninoni   :n    ic-zn.     The 
rc::;stM:icn  of  ai.cns  was  >ii!l.  however,  insi^^ted  on.  and  ff^h  provisions  f^r  this  /^icisf.in.w 
purpose  were  en  icied  in  1036  by  the  6  &  7  Will.  IV.  c.  11  :  but  their  execuii'-.n  l.as  »!( '«''''^''". 
gmdua'ly  falU-n  into  disuse.     Dur.ntj  the  political  disturbances  of  1843  ihe  Iini;iish  ^^•^^' 
Kxeeuli\e  w.-n-  einpower-.d  by  i'arliament  (11  vV  12  Vict.  c.  20).  for  thv  space  of  one 
year,   to   remove   from   the   kingdom  any  foreiijners  who  should  be  considcretl 
danj;erous  to  its  peace,  but  this  power  was  never  exercised.     In  the  meaniinie.  in 
1844.  »h':  naturalisation  of  aliens  had  been  greatly  facilitated  by  .Mr.  Ilutt's  .-\ct,  .'/r.  Iluit's 
7  k  3  Vict.  c.  65,  which  enabled  them,  on  oljtainincj  a  cemricatc  from  ih.e  Home  Xittnraiiza- 
Set:retary.  and  taking  the  oath  of  allegiance,  to  acquire  all  the  riijhts  and  capacities  '','"•  •'*^'» 
of  naiural-liorn   liriiish  subjects,  except  the  capacity  of  becoming  a  member  of  ''"*'*• 
either  House  of  ParUament,   or  of  the   Privy  Council,  or  any  oilier  rii;hts  and 
e5«p.aeiiies  specially  excepted  in  the  certifiaitc.     This  Act  has  since  been  repealed 
by  the  Naturalisation  Act  of  1870  (33  &  34  Vict.  c.    14.  amended  by  35  &  36  Xafuml/za' 
Vict.  c.   39),  which  has  completely  altered  the  status  of  aliens  and  naturalised  ''•"*  ^'^^* 
subjects,  upsetting  the  ancient  maxim,  "  nemo  patriam  in  <fuA  vatus  est  exnere,  *^®* 
aitt  liceautiae  deHfum  ejnrare,  potest,"  and  rendering  much  of  the  learning  as  to 
allegiance  and  aliens  contained  in  the  famous  Calvin's  ease  isupm,  p.  413,  n.  4). 
and  in  subsequent  cases,  now  only  historically  interesting.     Under  the  existing  law 
an  alien  may  take,  acquire,  hold,  and  dispose  of  real  and  personal  properly  in  the 
ITnitcd  Kingdom,  of  even.'  description  (except  British  ships)  in  the  same  manner  in 
all  respects  as  a  natural-born  British  subject,  but  without  the  richt  to  any  otTice  or 
franchise,  nmnicipal.  parliamentary,  or  other ;  and  on  obtaining  a  certificate  of  jJ/.^'^^J, 
naturalisation  from  one  of  Her  Majesty's  Principal  Secretaries  of  State,  he  becomes  ,>,-v^J^ 
entitled,  in  the  United  Kingdom,  to  all  po/itieal  and  other  rights  and  privileges,  with  potiti- 
and  subject  to  all  the  obligations,  of  a  natural-bom  subject.     It  is  also  provided  calaswtH 
thai  a  natural-bom  subject  may  become  a  '*  statutory  alien  "  by  being  voluntarily  as  other 
naturalised  in  a  Foreign   State,  and  may  again  acquire  British  nationality  by  *^g^*'v 
pennission  of  a  Secretary  of  Stale.  l^'suiiect 

*  This  import.ant  provision,  which  established  the  independence  of  the  Judicial  "' 
bench,  as  well  as  the  provision  in  the  8th  clause  that  the  Royal  pardon  should  not 

be  pleadable  to  an  impeachment,  had  been  omitted  in  the  ha^sty  and  imperfect  Bill 
of  Rights.     Supra,  p.  541. 

•  See  sufra,  p.  435,  n. 
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'^^/«^  according  to  the  same ;  the  said  Lords  Spirituall  and  Temporal!,  and  Com- 
i^Zf^Tj  mens,  do  therefore  further  humbly  pray,  That  all  the  Laws  and  Statutes  of 
tJU  rijrJkfs  this  Realm  for  securing  the  Established  Religion,  and  the  Rights  and  Liberties 
andttbertitt  of  the  people  thereof,  and  all  other  laws  and  statutes  of  the  same  now  in  force, 
0fth€^0/U.  may  be  ratified  and  confirmed  :  And  the  same  are  by  his  Majesty,  by  and  with 
the  advice  and  consent  of  the  said  Lord.s  Spirituall  and  Temporal!,  and  Com- 
mons, and  by  authority  of  the  same,  ratiHed  and  confirmed  accordingly. 


Growth  The  4th  and  6th  of  the  Constitutional  clauses  of  the  Act  of  Settle- 

Caiunet.  n^ent,  although  repealed  in  Queen  Anne's  reign  before  they  could 
come  into  operation,  call  for  some  detailed  comment,  and  lead  us  to 
a  consideration  of  the  growth  of  Cabinet  government.*  The  fourth 
clause  was  intended  to  put  a  stop  to  a  very  remarkable  change  which 
had  been  silently  effected  in  the  executive  functions  of  the  Kinj^'s 
Ordinary  or  Trivy  Council :  the  sixth,  had  it  not  been  repealed,  would 
have  entirely  severed  the  connection  between  the  House  of  Commons 
and  the  Executive. 
TJ?^"''*  .  Of  the  Concilium  Ordinariitin  something  has  already  been  said  in 
narium.  an  earlier  chapter  of  this  work.-  Consisting  of  the  chief  officers  of  the 
Court,  of  the  two  Archbishops,  and  of  certain  leading  members  of  the 
baronage  selected  by  the  King,  the  Ordinary  or  Continual  Council  was 
originally  a  kind  of  permanent  committee  of  the  *  Great  Council '  or 
*  Common  Council '  of  the  realm,  sitting  for  the  despatch  of  executive 
business  during  the  intervals  between  the  meetings  of  the  larger 
assembly,  but  becoming  merged  in  that  assembly  whenever  it  was 
convened.  Gradually,  however,  the  nature  both  of  the  Common 
Council  and  of  the  Ordinary  Council  underwent  a  change.  As  with 
the  rise  of  the  House  of  Commons  the  *  Common  Council '  developed 
into  the  National  Parliament,  the  Ordinary  Council  tended  more  and 
more  to  become  a  strictly  official  body,  distinct  from  the  larger 

*  [It  should  be  noticed  that  Continental  wTiters  are  apt  to  use  the  expression 
'  Cabinet'  in  a  broad  sense,  as  equivalent  to  '  Ministry.'  Such  is  its  appUcaiioii. 
e.g. ,  in  an  interesting  article,  De/  Gouerno  Parlamentare,  by  A.  Romano  Cantania, 
in  tiie  Circolo  Giundicooi  Palermo,  for  July  and  August,  x88i.  This  does  not  apply 
to  M.  Boutmy,  who,  in  Nouv.  Rev.  Hist,  de  Droit,  Paris.  1878,  p.  37  sea..  Art.  Les 
Sonrces  de  la  Const.  Angl.,  notices  the  striking  anomaly  of  the  position  of  the  Cabinet, 
which  he  justly  calls  '  cc  pivot  du  regime  pariementaire. '  Not  only  the  thing,  but, 
as  he  remarks,  the  very  name,  is  unknown  to  the  statute  law  (droit  <krit).  To  the 
same  effect,  M.  Glasson,  Hist,  du  Dr.  et  des  Inst,  Pol.  de  fAngt.,  vol.  vi.,  p.  a8, 
observes,  '  £n  r(kilii^.  c'est  le  Cabinet,  appuy6  sur  la  majority  des  Chambres,  qui  a 
I'initiative  de  toutes  les  afSiires  du  gouvernement,  et  quoiqu'il  n'ait  pas,  romme  on 
le  sait.  une  existence  Idgale,  il  a  completement  rel^gue  au  second  rang  le  Cooseil 
priv^. — C] 

«  Sttfra,  pp.  143,  150,  151. 
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assembly  out  of  which  it  had  grown ;  its  members  Ceased  to  be 
appointed  exclusively  from  the  ranks  of  the  baronage,  clerical  or  Iay» 
and  commoners  (not  necessarily  members  of  the  House  of  Commons) 
were  admitted  to  the  Council  board.  In  1404,  under  Henry  IV.,  the 
Council  consisted  of  19  members,  of  whom  3  were  Bishops,  9  Peers, 
and  7  Commoners.  They  were  bound  by  a  special  oath  of  fidelity  and 
secrecy,  and  received  regular  salaries  of  large  amounts.  But  the 
Council  still  remained  a  checking  as  well  as  a  ministerial  body.  It 
was  at  once  the  controller  and  the  servant  of  the  Crown  ;  the  instru- 
ment of  the  King's  prerogative,  and  the  curb  placed  by  the  Baronage 
on  the  arbitrary  exercise  of  his  will.  The  number  of  councillors  soon, 
however,  appears  to  have  proved  too  large  for  effective  administration,  ^^^ 
and  about  the  time  of  Henry  VI.  the  more  eminent  and  assiduous  CoundL 
members  were  formed  into  a  select  or  confidential  committee, 
exercising  alone  all  the  administrative  functions  previously  shared 
with  the  other  members  of  the  Ordinar>*  Council,  and  distinguished 
from  these  latter  bv  the  title  of  Privv  Councillors.  The  oath  of  sccrecv 
was  now  only  exacted  from  the  Privy  Councillors,  the  ordinar>'  coun- 
cillors being  no  longer  consulted  on  purely  Executive  business, 
although  they  continued  to  take  part  in  the  Judicial  duties  of  the 
Council  in  its  court  of  Star  Chamber. 

Under  Edward  VI.,  in  1533,  the  Ordinary  Council  consisted  ot  40 
members  (22  being  Commoners),  and  was  divided,  for  Judicial  aD4 
Administrative  purposes,  into  5  commissions  or  committees.  Thexnost 
important  of  these,  composed  of  eleven  noblemen,  two  Bishops,  and 
seven  Commoners  (one  half  of  the  whole  number  of  Councillors)  was 
s'yled  the  Conmiittee  'for  the  State'  and  constituted,  in  fact,  the 
Privy  Council.  The  large  number  of  Commoners,  both  in  the  whole 
Council  and  in  the  Committee  'for  the  State,'  marks  the  change 
which  had  silently  been  effected  in  the  relations  between  the  Council 
and  the  Crown.  The  independence  of  the  Council  had  rested  on  the 
presence  of  men  who  could  not  easily  be  removed,  great  hereditary 
officials  and  powerful  nobles.  Under  the  Tudors  the  large  infusion  of 
Commoners  changed  the  nature  of  the  Council  from  a  mixed  checking 
and  administrative,  into  a  purely  official  body,  exercising  the  whole 
Executive  power  of  the  Crown,  and,  through  the  medium  of  the  Star 
Chamber  and  of  proclamations,  a  very  large  part  of  the  Judicial  and 
Legislative  powers  also.  On  the  abolition  of  the  Star  Chamber  the 
Judicial  functions  of  the  Council  fell  into  abeyance,  and  the  reason  for 
the  distinction  between  Ordinary  and  Privy  Councillors  having  then 
ceased  to  e.xist,  all  the  members  of  the  Council,  from  the  date  of  the 
Restoration,  were  sworn  as  Privy  Councillors. 
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The  Privjr  Council  contsnaed  to  be  tbe  Constitutional  body  of 
advisen  of  tbe  Kin^,  whom  he  was  bound  by  the  laws  and  customs  of 
the  realm  to  consulL  Dut  Charles  II.  hated  the  delays  and  restraints 
imposed  upon  his  designs  by  long  debates  in  Council,  and  having 
greacly^  au;;mcnted  its  numbers  was  able  to  allege  with  truth  that  *  the 
great  number  of  the  Council  made  it  unlit  for  the  secrecy  and  despatch 
which  are  necessary  in  great  atTairs.'  Availin;;  himself  of  one  of  the 
peculiar  characteristics  of  the  Council — its  action  through  committees 
cttmf!/. "''  — Charles  formed  a  small  select  committee  or  Cabinet  Council,"  with 
whom  he  concerted  all  measures  of  importance  before  submitting 
them,  (or  a  merely  formal  ratitication,  to  the  whole  body  of  Privy 
Councillors. 

*  Formerly/  says  Trenchard,  writing  towards  the  close  of  the  17th 
century, '  all  matters  of  state  and  discretion  were  debated  and  resolved 
in  the  privy  council,  where  every  man  subscribed  his  opinion  and  was 
answerable  f^r  it.  The  late  Kin;^  Charles  [I  I.'  wa^  the  first  who  broke 
this  nio9t  excellent  part  of  our  constiiuiion.  by  sciilir.g  a  cabal  or 
cabinet  council,  where  all  matters  of  consequence  were  debated  and 
resolved,  and  then  brouglit  to  the  privy  council  to  be  conrinned/  - 
The  word  'cabal'  with  the  meanin*.;  of  *club'  or  *  association  of 
intriguers'  had  been  popularly  applied  to  the  secret  councillors  of  the 
King  even  under  James  I.,  and  the  accidental  coincidence  that,  in 

Th«' Cabal'  1671^  thc  Cabinet  consisted  of  the  live  unprincipled  ministers,  Clinbrd, 

ttji,     '       Arlington,  Buckingham,  Ashley,  and  Lauderdale,  the  initials  of  whose 

names  made  up  the  word  Cabal,  caused  the  latter  designation  to  be 

used  for  some  years  as  synonymous  with  Cabinet,  and  did  much  to 

bnng  the  Cabinet  system  of  government  into  disrepute.     Moreover, 

though  convenient  and  even  necessary  for  administrative  purposes, 

Cabinet  government,  in  the  form  which  it  assumed  at  this  period,  was 

undoubtedly  fraught  with  great  evils.     It  deprived  the  Privy  Council 

of  all  power  to  check  the  actions  of  the  King,  and  vested  the  real 

government  of  the  country  in  a  body  of  Ministers  practically  irre- 

TtmpU'ii       sponsible  to  the  nation.     Accordingly,  in  1679,  an  attempt  was  made, 

JJo*iI^m»*a.    on  the  advice  of  Sir  William  Temple,  to  restore  the  Privy  Council  to 

lion  of  th« 

*  'The  .  .  name  of  a  c«ibinet  council,' snys  Hallam,  'as  distin^iished  from  ihe 
Inrjjcr  body,  may  be  found  as  far  back  as  ihe  reign  of  diaries  I.'  (Const.  HisL  iii. 
i8ji  ;  but  ii  occurs  in  the  preceding  reign  in  the  writings  of  Lord  Bacon,  who,  in 
iroating  of  the  'inconveniences  of  counsel,'  says,  'for  which  inconveniences,  the 
doctnne  of  Italy,  and  practice  of  France,  in  some  kings'  times,  hath  introduced 
Ciibifut  counsels  :  a  remedy  worse  than  the  disease.'  Bacon,  Works  (ed. 
Sj^eilding,  Ellis  &  Heath,  iSf'S),  vi.  424. 

*  Trenchard,  Short  History  of  Standing  Armies,  p,  2.    [Quoted  by  Hallam,  «.  j. 

— CJ 
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its  former  position.     It  was  remodelled  and  its  numbers  reduced  from  ^^^S^' 

50  to  30,  of  whom  15  were  the  chief  officers  of  State,  and  the  other 

15  were  made  up  of  10  Lords  and  5  Commoners.    The  joint  income 

of  the  new  Council  was  not  to  fall  below  j£30o,ooo,  a  sum  nearly  equal 

to  the  estimated  income  of  the  whole  House  of  Commons.    Temple 

hoped  that  a  body  thus  constituted  of  grcit  nobles  and  wealthy  landed 

proprietors,  too  numerous  for  a  Cabal  and  yet  not  too  numerous  for 

secret  deliberation,  would  form  at  once  a  check  upon  the  Crown  and 

a  counterbalance  to  the  induence  of  Parliament.     By  the  advice  of 

this  Council  of  Thirtv,  Charles  1 1,  pledged  himself  to  be  i^uided  in  all 

affairs  of  State  ;  but  the  pledj^e  w;is  quickly  broken,  and  an  interior  or  system       * 

Cabinet  Council  was  again  formed,  which  differed  from  the  whole  r«»»Mn«d. 

body  of  the  Privy  Council  as,  under  Edward  \'I.,  llie  Committee  *  for 

the  Slate,'  and  under  Henry  \*I.,  the  Privy  Council  itself,  had  differed 

from  the  Ordinary  Council.* 

This  disiir.ction  of  the  Cabinet  from  the  Privv  Council  has  ever 
since  continued.     The  Privy  ^Council  -  still  remains  the  only  legally 
recognised  body,  but  the  Cabinet,  though  altogether  unkno'.vn  to  the 
L.1W,  and  for  a  long  time  regarded  as  unconstitutional  and  dangerous, 
has  gradually  drawn  to  itself  the  chief  Executive  power,  and  become, 
by  universal  consent  and  usage,  the  essential  feature  of  our  system  of 
Parliamentary  government.     The  firm  establishment  of  the  Cabinet  Change  in 
system  has,  however,  only  been  rendered  possible  and  advantageous  cha^J^^i""** 
by  a  gradual,  but  long  since  completed,  change  in  its  essential  char-  ^ics. 
acteristics.     Under  the  last  two  Stuarts  the  Cabinet  was,  in  truth,  a 
cabal  of  the  king's  servants  for  sustaining  the  authority  of  the  Crown, 
not  only  against  its  legally  authorised  Privy  Councillors,  but  against 
the  wishes  and  power  of  Parliament.      Since  the  Revolution  it  has 
become  a  Ministry,'  nominally  appointed  by  the  Sovereign,  but  ia 

*  An  excellent  sketch  of  the  history  of  the  Privy  Council  will  be  found  in  \fr. 
A.  V.  Dicey's  Arnold  Prize  Essay.  Oxford,  i860,  to  which  the  author  was  indebted 
for  several  of  the  details  in  the  texL  [Supplementary  to  the  fore;:;oing  work,  should 
be  compared  Mr.  L.  O.  Pike's  treatment  of  the  subject  of  the  Privy  Council ;  '  its 
procerdings  and  jurisdiction,'  Const.  Hist,  of  House  of  Lords,  pp.  251*2,  281,  and 
307-9.— Ed.] 

*  Since  the  time  of  Charles  II.  the  number  of  Privy  Councillors  has  been  greatly 
augmented,  and  is  now  indefinite.  The  appointment,  which  confers  the  title  of 
'  Kis^ht  Honourable,'  is  frequently  given  as  an  honorary  reward  for  important 
political  scrx-ices  ;  but  no  Privy  Councillor  attends  a  meeting  of  the  Council  unless 
si^ecially  summoned,  and  '  with  the  exception  of  such  of  them  as  are  called  cabinet 
mittisUrs,  the  privy  councillors  are  not  in  modem  practice  ordinarily  summoned  to 
advise  the  sovereign  on  affairs  of  State.'  (Stephen.  Com.  5th  ed.  ii.  476.)  The 
right  to  attend  without  summons  was,  however,  asserted  by  the  Dukes  of  Argyle 
and  Somerset  on  the  memorable  occasion  of  Queen  Anne's  last  Council  in  1 714, 
when  they  suddenly  appeared  unbidden  at  the  Council  board,  and  disconcerted  the 
plans  of  the  Jacobites.     (See  Lord  Mahon's  Hist,  of  Eng.  i.  91.) 

*  In  17x1  the  Earl  of  Scarsdale.  in  the  House  of  Lords,  having  proposed  a 
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reality  to  Executive  Committee  of  the  two  Houses  of  Parliament, 
practically  chosen  by  the  majority  of  the  House  of  Commons. 
ftuty  This  result  is  mainly  due  to  the  division  of  the  English  people,  and 

g^tv^iuncB  consequently  of  the  Parliament,  into  two  great  political  parties  which 
have  contended  one  against  the  other  for  the  control  of  the  executive 
power.  The  origin  of  the  Whigs  and  Tories,  and  their  essential 
points  of  ditTerence,  have  been  already  considered.*  It  was  not,  how- 
ever, until  the  accession  of  George  I.  that  government  by  parly  tvas 
Wtiiuim  III.  fully  established.  The  WTiigs,  who  had  secured  the  Crown  to 
lo  a;  William  1 1 1.,  expected  that  he  would  choose  his  Ministers  solely  from 

their  ranks.     But  the  King  was  strongly  opposed  to  government  by 
party.     He  wished  to  retain  the  chief  directing  power  himself,  and  to 
secure    the   support  of   a    united   Parliament   in   carr>'ing    out  his 
Continental  policy  of  opposition  to  Louis  XIV.  of  France.    Accord- 
ingly, down  to  the  year  1693,  he  distributed  the  chief  offices  in  the 
government  about  equally  between  the  two  parties.     But  this  policy, 
while  it  maintained  the  chief  efticient  power  in  the  hands  of  the  Kincj. 
not  only  failed  to  secure  unanimity  among  the  various  Ministers  of 
the  Crown,  but  even  allowed  of  open  hostility  between  them,  as  well  in 
the  discharge  of  their  executive  duties  as  in  the  discussions  in  Parlia- 
ment.    The  inconvenience  of  this  state  of  things  was  so  great  that  at 
but  adopts  it  length,  between  1693  and  1696,  acting  on  the  advice  of  Robert,  Earl 
Sf  Sunder^**  of  Sunderland,  William  abandoned  the  neutral  position  which  he  had 
^<*-  hitherto  maintained  between  the  two   parties,  and  entrusted  all  the 

chief  administrative  offices  to  the  Whigs,  who  commanded  a  majority 
in  the  House  of  Commons.    The  close  union  of  the  Whig  leaders, 
each  promptly  defending  his  colleagues  against  every  attack,  was  so 
•The Junto.'  novel  a  spectacle  that  they  became  popularly  known  as  *the  Junto.'* 

Resolution  in  which  the  responsible  advisers  of  the  Crown  were  referred  to  as  the 
'Cabinet  Council.'  afterwards  substituted  the  word  '  Ministers '  as  being  'better 
known.'  This  alteration  gave  rise  to  a  discussion,  in  the  course  of  which  some 
peers  maintained  that  '  Ministers '  and  '  Cabinet  Council'  were  synonymous,  others 
that  there  might  be  a  difference.  The  Duke  of  Argyle  thought '  all  ministers  were 
of  the  Cabinet  Council,  but  that  all  the  Cabinet  Council  were  not  ministers  ; '  Lord 
Ferrers  that  '  the  word  Ministry  is  more  copious  than  Cabinet  Council.'  Lord 
Cowper  maintained  that  they  were  both  terms  of  an  uncertain  signification,  and 
'  Cabinet  Council '  a  word  '  unknown  in  our  law  ; '  while  the  Earl  of  Peterborough 
observed  that  '  he  had  heard  a  distinction  between  the  Cabinet  Cotmcil  and  the 
Privy  Council ;  that  the  Privy  Councillors  were  such  as  were  thought  to  know 
everything,  and  knew  nothing,  and  those  of  the  Cabinet  Council  thought  nobody 
knew  anything  but  themselves.'    Cobbett's  Pari  Hist.  vi.  971. 

»  Supra,  pp.  527,  528. 

•  [This  body  may  be  described  in  the  words  of  Green,  Hist.  Eng.  PeopU,  iv.  61, 
as  ' a  group  of  statesmen,'  at  the  head  of  the  Whig  party,  'whose  close  union  in 
thought  and  action  gained  them  the  name  of  the  Junto.'  The  n.ime  itself  would 
appear  to  be  a  somewhat  distorted  form  of  the  Spanish  Juntas  which  perhaps  docs 
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But  the  Ministerial  system  of  government  in  its  modem  form  was  by 
no  means  as  yet  completely  established.  When,  at  the  general 
election  of  1698,  a  House  of  Commons  was  returned  adverse  to  the 
Junto,  and  Montagu,  who,  as  First  Lord  of  the  Treasury,  had  for  four 
years  occupied  the  position  and  wielded  the  power  of  leader  of  the 
House,  ceased  to  exercise  any  control  over  it,  the  Ministry  instead  of 
resijjning  office  to  their  adversaries,  as  statesmen  similarly  situated 
would  now  act,  kept  their  plices.  Thus  the  old  want  of  harmony 
between  the  serwants  of  the  Crown  and  the  representatives  of  the 
People  returned  in  full  force,  and  continued,  with  some  short  intervals 
of  composcdness,  until  the  general  election  of  1705  again  sent  up  a 
Whig  majority  to  Parliament.' 

It  was  during  this  interval  of  disunion  between  the  Cabinet  and  the  Attempted 
majority  in    Parliament,   and  while  the    possibility  of  still  greater  and^t  au- 
divercrcnce,  on  the  accession  of  a  foroi-rn  dvn.-^stv,  was   present   in  *,l»?''"yof 
men  s  minds,  that  an  aitemn:  was  made  at  once  to  cneck  the  personal  c.i  bv  Act  of 
action  of  the  King  and  to  secure  the  responsibility  of  his  Ministers  by  ''*«'"en^en'- 
the  provisions  of  the  4th  clause  of  the  Act  of  Settlement.     That  clause 
provided,  as  we  have  seen,  that  after  the  accession  of  the  House  of 
Hanover,  all  matters  relating  to  the  government  of  the  kingdom  which 
were  cognisable  in  the  Privy  Council,  should  be  transacted  there,  and 
be  authenticated  by  the  signatures  of  such  Privy  Councillors  as  should 
advise  and  consent  to  the  same.     It  was,  however,  soon  perceived  that 
this  revival  of  the  ancient  authority  of  the  Privy  Council  was  an 
anachronism,  and  the  clause  was  repealed,  as  already  mentioned, 
early  in  Queen  Anne's  reign,  before  it  could  come  into  operation. 

Queen  Anne,  equally  with  William  III.,  displayed  a  strong  and  Q»e«n 
persistent  preference  for  a  mixed  Ministry,  composed  of  the  moderate  iikc'ofp.irty 
men  of  each  party.     Her  first  Ministry,  throughout  almost  its  whole  sovcrnment. 
existence,  was  of  this  character,  and  the  complete  predominance  of 
the  Whig  element  which  finally  ensued  was  very  distasteful  to  the 

not  really  bear  any  closer  sense  of  union  than  that  which  may  or  may  not  prerail 
among  members  of  the  same  Board  or  Committee,  though  Mr.  Skottowe,  Short 
Hist,  of  Parliament,  Lond.  1886,  p.  136,  thinks  that  it  practically  means  'executive 
union.  The  members  of  the  Whig  Junto  were  Admiral  Russell,  *  the  victor  of  La 
Hogue.' and  in  Green's  view,  loc.  cit.y  *  the  most  prominent'  ;  Sir  Janies  .Somcrs 
(Solicitor-Gcneml.  16S9.  Attorney-General,  1692,  Lord  Kctrpcr,  1695.  Lord  Chan- 
cellor and  cre;itc'd  Lord  Somcrs,  1697),  *  an  advocate  who  had  sprung  into  fan\e  by 
his  defence  of  the  Seven  Bishops"  ;  Thomas,  5th  Lord  Wharton,  created  Earl 
Wharton,  1706,  and  Marquis  of  Wharton.  1715,  'known  as  the  most  dfxlcrous  and 
unscrupulous  of  (xirty  managers'  :  and  Charles  Montac:u,  who  was  'fast  making 
a  reputation  as  the  ablest  of  Eni^lish  fmaiicii-rs ',  a  reputation  which  ^ir.  KUiot, 
however,  in  his  Life  0/  SiJney,  Exiri  of  Gvd<iphin,  main  lama  oui;ht  in  j'lSiioe  to  be 
transferred  to  Godolphin. — C.J 
1  Macaulay,  Hist.  Eng.  [i8or,  ch.  xxiv.,  v.  165]. 
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Queen.'  On  the  fall  of  Godolphin's  Adniinbtration  in  1710,  both  she 
and  Harley  were  anxious  to  avoid  a  Ministry  entirely  Tory,  and  vainly 
endeavoured  to  induce  the  Whig  leaders  to  join  in  forming  a  Coalition 
Ministry,  but  with  a  preponderance  of  power  in  the  hands  of  the 
Tories.'  The  general  election  of  that  year,  which  was  greatly  in- 
fluenced by  the  exertions  of  the  clergy,  who  had  been  roused  to 
opposition  by  the  trial  of  Sacheverell,'  produced  such  a  crushing 
defeat  of  the  Whigs,  that  the  Tory  Ministry  under  Harley,  now  made 
Earl  of  Oxford,  retained  undisputed  sway  until  the  close  of  the 
Queen's  reign  (1714). 
Filial  enub-  It  was,  howevcr,  under  the  first  two  Kini^s  of  the  House  of  Hanover, 
the 'cabinet  ^^  acccssion  of  whose  dynasty  was  to  have  marked  the  extinciion  of 
sv>tctnun<icr  th^  Cabinet  system,  tliat  Parliamentary  government  by  means  of  a 
(;«orge».  Ministry — nominally  the  King''s  servants,  but  really  an  executive 
commiitce  rcprcscniinj^  the  will  of  the  party  majorily  for  the  lime  bcin.; 
in  the  House  of  Cnmmons — was  fuily  and  linal'.y  established.  Tliis 
was  due,  in  a  j;reat  measure,  to  the  personal  character  of  Georj^e  I. 
and  George  II.,  who,  aliens  in  blood,  in  language,  and  in  political 
sympathies,  clung  fondly  to  their  beloved  Hanover,  and  seemed  to 
regard  the  Kingship  of  great  Britain  as  an  appendage,  and  rather  an 
irksome  appendage,  to  their  small  German  Electorate. 

*The  troublesome  energies  of  Parliament,'  observes  Sir  Erskine 
May,  *were  an  enigma  to  them;  and  they  cheei fully  acquiesced  in 
the  ascendancy  of  able  ministers  who  had  suppressed  and  crushed 
pretenders  to  their  crown — who  had  triumphed  over  parliamentary 
opposition,  and  had  borne  all  the  burthen  of  the  Government.  Left  to 
the  indulgence  of  their  own  personal  tastes — occupied  by  frequent 
visits  to  the  land  of  their  birth,  by  a  German  court,  favourites  and 
mistresses — they  were  not  anxious  to  engage  more  than  was  necessary 
in  the  turbulent  contests  of  a  constitutional  government.     Having  lent 

*  '  Her  letters  to  Godolphin.  when  the  accession  of  Sunderland  to  the  ministry 
had  become  inevitable,  express  her  sentiments  on  the  subject  in  the  strongest  and 
clearest  light.  She  urged  that  the  appointment  uould  be  equivalent  to  throwing 
herself  entirely  into  the  hands  of  a  party ;  that  it  was  the  object  of  her  life  to  retain 
the  faculty  of  appointing  to  her  service  honourable  and  useful  men  on  eiiher  side  ; 
that  if  she  placed  the  direction  of  affairs  exclusively  in  the  hands  either  of  Whigs 
or  Tories,  she  would  be  entirely  their  slave,  the  quiet  of  her  life  would  be  at  an  end, 
and  her  sovereignty  would  be  no  more  than  a  name.'  Lecky.  Hist,  of  Eng.  in  the 
Eighteenth  century,  i.  224  ;  and  see  Coxe's  Life  of  Marlborough,  ch.  51,  53. 

*  Lecky,  Hist,  of  Eng.  i.  225. 

*  [.Mr.'Minio.  in  his  Dcfoc,  En^.  Men  of  Lei  ten,  pp.  Si-85,  passes  an  unfavour- 
n!)le  jud;;ment  on  the  Impoachmcnt,  of  which  he  says,  '  It  would  have  been  a  wise 
\\Vl\\%  for  the  Ministry  to  have  left  Sachevereil  to  be  dealt  with  by  their  sup|x>rters 
in  the  press  and  in  the  pulpit.'  Defoe  recommended  that  he  should  be  ui^ed  'as 
we  do  a  hot  horse,' and  in  \\\t  Review  he  called  for  the  punishment  of  the  'doctrines 
rather  than  the  man." — C. 


XVI.]  since  tJie  Revolution.  563 

their  name  and  authority  to  competent  ministers,  they  acted  upon 
their  advice,  «ind  aided  them  by  all  the  means  at  the  dispos«il  of  the 
Court.'    This  indifference  of  the  first  two  Georijes  to  evcr\thinjr  not  Important 

CilCClM  Oi 

affecting    the  interests  of   their  Continental  dominions    had   most  their  indir- 
important  and  1>cnericial  ctTccts.     It  allowed  the  Enj^dish  Constitution  feff^h*** 
to  develop  freely  under  a  kingship  from  which  the  clement  of  personal  ihjIuio. 
Royal  power  was  for  the  time  practically  eliminated.     Georj^e  111., 
who  *  gloried  in  the  name  of  Briton  *  without  understanding  in  what  it 
is  that  the  glory  of  a  Driton  consists,  strove  hard  throughout  his  reign 
to  recover  the  ground  lost  under  his  two  immediate  prodccossors  ; 
but  the  system  of  Ministerial  government  with  collective  responsibility 
to  the   Mouse  of  Commons  was  too  firmly  established  to  be  over- 
thrown, and  is  now  regarded,  though  still  unrecoj^niscd  in  the  written 
Constitution,  as  a  part  of  our  polity  almost  as  essential  as  the  Parlia- 
ment itself 

No  rn:'..-op:ioa  of  the  Enuiiish  Conatiuiiion.  in  its  L*\i<:ing  theory 
and   jiraciicc.  can  have   ar.y  aijproacii   to   accuracy  which  tloes   n-'t 
include  a  nnii  grasp  of  the  omplicaicd  and  delicate  nauire  of  t:.c 
Cabinet  system— that  unique  production  of  the  silent  working  of  the 
political  forces  of  the  Nation  towards  the  equilibrium  in  which,  by 
means  of  that  system,  they  now  repose.     Lord  Macaulay  was  the  first  Mnciuiay* 
among    our    great   historians   to  expound   its    true    nature.     *  The !,? oi"*"^" 
Ministry,*  he  tell  us,  '  is,  in  fact,  a  committee  of  leading  members  of  ^t«"«>teiiai 
the  two  Houses.     It  is  nominated  by  the  Crown  ;    but  it   consists 
exclusively  of  statesmen  whose  opinions  on  the  passing  questions  of 
the  time  agree,  in  the  main,  with  the  opinions  of  the  majority  of  the 
House  of  Commons.    Among  the  members  of  this  committee  are 
distributed    the    great  departments   of   the    administration.      Each 
Minister  conducts  the  ordinary  business  of  his  own  office  without 
reference  to  his  colleagues.     But  the  most  important  business  of  every 
office,  and  especially  such  business  as  is  likely  to  be  the  subject  of 
discussion  in   Parliament,  is  brought  under  the  consideration  of  the 
whole  Ministry.     In  Parliament  the  Ministers  are  bound  to  act  as  one 
man  on  all  questions  relating  to  the  executive  government.     If  one  of 
them  dissents  from  the  rest  on  a  question  too  important  to  admit  of 
compromise,  it  is  his  duty  to  retire.     While  the  Ministers  retain  the 
confidence  of  the  parliamentary  majority,  that  majority  supports  them 
against  opposition,  and  rejects  every  motion  which  reflects  on  them 
or  is  likely  to  embarrass  them.     If  they  forfeit  that  confidence,  if  the 
parliamentary  majority  is  dissatisfied  with  the  way  in  which  patronage 

*  May,  Const.  Hist.  i.  7. 
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is  distributed,  with  the  way  in  which  the  prerogative  of  mercy  is  used, 
with  the  conduct  of  foreign  affairs,  with  the  conduct  of  a  war,  the 
remedy  is  simple.  .  .  .  They  have  merely  to  declare  that  they  have 
ceased  to  trust  the  Ministr>',  and  to  ask  for  a  ministry  which  they  can 
trust.* » 
•MiiiUtr>''        The  expressions  'the  Ministry*  and  *thc  Cabinet'  are  sometimes 
net  •  noi*  '**    cmplovcd  as  thoujjh  they  were  synonymous  ;  but  such  a  use  of  them 
aj-Bonymous.  jg  misleading.  The  term  *  Ministry'  properly  includes  all  the  Ministers, 
yet  of  these  only  a  select  number — usually  about  twelve,  but  liable  to 
variation  from  time  to  time  even  in  the  same  administration — consti- 
tute the  inner  council  of  the  Crown,  and  incur  the  higher  responsibilities 
while  they  exercise  the  hii^hcr  powers,  of  Government.     The  rest  of 
the    Minisirv,   althou'^h   closclv   united    with   their   brethren   in    the 
Cabinet,  occupy  a  secondary-  and  subordinate  position. 
C' ir-?  .\l:h'^'!jh,  ns  '.ve  have  seen,  hi-^torically  connocicd  in  iis  origin  with 

!"..'".",,'.^'*  the   Trivv  Council,  the  Cabinet  Council  hns  no-.v  no  connexion  with 
i":vv  that  bofiv.  except  ihat  cverv  member  of  it,   if  not  alreadv  a  Privv 

Councillor,  is  made  one  immediately  on  joinin,:,^  the  Cabinet.     But  an 
essential   characteristic   of  the  Cabinet  is  that  its  members  should 
combine  in  their  persons  the  office  of  Minister  of  the  Crown  with  that 
Essential       of  membership  of    one  of    the   Houses   of  Parliament,   and  more 
icrJ  shou'itl    especially  of  that  House  which  though  still  conventionally  termed  the 
b«  members   «  Lower  Housc '  is  admittediv  the  *  greatest  of  the  powers  of  the  State.' 

01  the  Lcis*  .  f  & 

lature.  ''  The  ncccssitv  for  this  rule  has  not  however  been  unquestioned.  *  A 
Cabinet  which  included  persons  not  members  of  the  legislative 
assembly  might  still,'  says  an  eminent  writer  on  the  Constitution, 
'perform  all  useful  duties.'-  But  independently  of  the  practical 
inconveniences  which,  as  he  admitted,  would  beset  the  work  of 
government  by  a  Cabinet  so  constituted,  it  would  no  longer  be,  what 
it  now  is,  *  a  committee  of  the  two  houses,'  and  would  thus  be  disabled 
from  performing  its  essential  work  as  the  regulator  of  the  relations 
between  the  Crown,  the  House  of  Lords,  and  the  Commons,  and  the 
means  by  which  their  theoretically  conflicting  powers  are  brought 
into  practical  harmony,-^     But  although  the  rule  which  requires  the 

*  Mncanlay,  Hist.  Enij.  ch.  \x.  ."1861,  iv.  437]'  iS6^.  iv.  44  ;  and  see  Mr. 
P»agehoi'.s  *  J"ni;lish  C.'on.siiliiiion  '  for  .1  sniriicd  and  able  sketch  of  ihc  Conven- 
tional or  unwritten  <  onsiiiution  as  contrasted  Loth  with  ihc  written  or  L<»gal 
ConMiimioM  and  with  the  i'rcsideniial  form  of  government  in  the  United  Struts 
of  Anu-rica. 

*  Ti.ij^eiioi,  Eiiq:.  Const,  p.  13. 

*  The  iatc  Mr.  Ba^'ehol  lEnij.  Const,  p.  14^  defined  the  Cahinct  as  'a  combining 
commitiee— a  hyphen  which  loins.  a  buckU  which  fastens,  tlic  iegiblative  part  of  the 
state  to  the  executive  part  of  the  state.  In  its  origin  ii  belongs  to  the  one.  in  its 
functions  it  belongs  to  the  other.'    But  the  Cabinet,  he  proceeds  (p.  15).  '  though 
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Minister  to  be  a  member  of  the  Legislature  is  now  firmly  established* 
so  that  any  deliberate  and  persistent  departure  from  it  would  be  justly 
regarded  as  utterly  unconstitutional,  yet  there  is  no  law  or  legal  usage 
to  render  it  binding  ;  and  it  has  at  least  once  within  the  last  half 
century  been  disregarded,  though  then  only  temporarily  and  in  an 
individual  case.* 

It  is  remarkable  that  a  body  wielding  such  vast  ix)wers  as  the  J^ecrrcy  of 
Cabinet  should  hold  all  iis  deliberations  and  adopt  all  its  decisions  in 
absolute  secrecy.  No  ofticial  record,  or  minute  of  any  kind,  is  kept  of 
its  proceedings  ;  and  even  a  private  note  is  disliked.  Nor  is  any  non- 
member  even  allowed  to  be  present  at  its  sittings,  except  on  the  rare 
occasions  when  some  departmental  otncial  is  summoned  to  impart 
special  information.  This  j)eculiarity  lias  been  animadverted  upon  by 
Ilallam  as  *an  apparent  deticicncy  in  our  constitutional  security,'  on 
account  of  the  dimcuhy  of  le:-rally  provin;.;  the  participation  of  any  one 
member  excL-pt  the  Lord  Cliar.i.cllor,  \\ho  is  resp-viisiolc  for  veiling 
the  Great  Seal  to  Treaties  and  o:her  dociimcni?  in  any  measures 
deservin^^  of  impeachment.-  It  is  indeed  one  of  ihe  manv  ihcoretical 
anomalies  of  the  Engiisii  Constitution,  the  delicate  mechanism  ot 
which  depends  so  largely  for  its  clTicient  working  upon  the  loyalty  of 
the  various  depositaries  of  power.  Should,  however,  this  specific 
anomaly  ever,  unhappily,  prove  a  practical  difficulty,  the  vitality  of  the 
Constitution  will  doubtless  be  equal  to  devising  a  practical  remedy. 

The  Chief  of  the  Cabinet  is  the  Prime  Minister,  or,  as  he  is  more  The  Premier 
commonly  termed,  the  Premier.     His  position  is  not  less  peculiar  or 
characteristic  than  that  of  the  Cabinet  itself.     Omcially,  besides  being 
a  Privy  Councillor,  he  is  merely  the  First  Lord  of  the  Treasury,*  in 

it  is  a  committee  of  the  legislative  assembly,  is  a  committee  with  a  power  which  no 
assembly  would — unless  for  historical  accidents,  .ind  after  happy  experience — have 
been  persuaded  to  entrust  to  any  committee.  It  is  a  committee  which  can  dissolve 
the  assembly  which  appointed  it ;  it  is  a  committee  with  a  suspensive  veto — a 
committee  with  a  power  of  appeal.  Though  appointed  by  one  Parliament,  it  can 
appeal  if  it  chooses  to  the  next.  Theoretically,  indeed,  the  power  to  dissolve 
Parliament  is  entrusted  to  the  Sovereign  only ;  and  there  are  vestiges  of  doubt 
whether  in  «/// cases  a  Sovereign  is  bound  to  dissolve  Piirliamcnt  when  the  Cabinet 
asks  him  to  do  so.  But  neglecting  such  small  and  dubious  exceptions,  the  Cabinet 
which  was  chosen  by  one  House  of  Commons  has  an  appeal  to  the  next  House  of 
Commons.' 

*  Mr.  Gladstone  was  a  Secretary  of  State  between  December,  1845,  and  July, 
Z846,  without,  from  accidental  circumstances,  possessing  a  seat  in  the  House  of 
Commons.  But  the  occurrence  excited  some  animadversion  at  the  time- 
Gleanings  of  Past  Years,  i.  225. 

*  Const.  Hist.  iii.  1S5. 

*  [Since  this  work  was  written,  the  'position'  of  Prime  Minister  has  been 
attached  on  three  occasions  to  the  oft'ice  of  Secretary  for  Foreign  Affairs,  (viz.  :  in 
Lord  Salisbury's  first  administration,  1885-6 ;  his  second.  1386-92  ;  and  in 
his   third  (the    present).     This   arrangement  called   forth  some   remonstrance 
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which  capacity  he  exercises,  jointly  with  four  others,  the  powers  ot 
the  Lord  High  Treasurership,  one  of  the  great  offices  of  the  State 
which  since  the  time  of  Harlcy  has  been  thrown  into  commission. 
He  has  no  legal  primacy  over  the  other  members  of  the  Cabinet,  as  is 
indeed  necessarily  the  case  in  a  body  which  has  itself  no  legal  status. 
In  orHcial  precedence  he  ranks  below  many  of  the  other  Ministers. 
He  is  selected  by  the  Sovereij;n,  whose  choice  among  natural-bom 
subjects,  is  legally  unrestrained  :  but  in  fact,  the  choice  of  the 
Sovereign  is  limited  to  the  one  or  two  members  of  the  predominant 
political  party  who  can  coumiand  a  majority  in  the  House  of  Commons. 
When  charged  by  the  Sovereign  with  the  task  of  forming  an  Adminis- 
tration he  proceeds  to  the  selection  of  occupants  for  the  various 
Ministerial  offices,  and  submits  their  names  for  the  approval  of  the 
Crown.* 

from   Mr.    Cil.-n'.stono.  the   loader   of  i!ic   oppo-iiion.    solely  on   llio  ground  ihnt 
M-.ch   .III    .irr;in::e:nenl    uor.lJ    not    tend    lo    the    despatch    of    public    Im.Ninfss. 
It  was  never  l:inied   ih.il   it   was  uncon'liluiional ;   nor   indeed,    considerincj    ihe 
non-oriicial  character  oi'  the  Cabinet,   and  havinij  ro'^ard  to  its  "  raiison  d  cire  " 
oould  a  constJimional  (luestion  arise  upon  the  point.    It  resolves  itself  simply  into  n. 
niaiter  ot  convenience,  and  there  is  no  reason  whatever  why  the  IVesicieni  of  l!ie 
(,'abinet.  or  Prime  Minister,  should  not  hold  any  one  other  of  the  portfolio  oftices. 
As   being   a   new   dtjpariurc    from   the  cusiomar)'   habii,    it   necessarily  aroused 
comment.     The  text  of  the  learned  author,  must  accordingly  be  read  with  this 
modification. — Ed.l 
Rtlations  of     *  The  delicate  relations  of  the  Cabinet  to  the  Crown  on  the  one  hand,  and  lo  the 
the  Cahint't    Houscs  of  Parliament  and  the  People  on  the  other,  as  well  as  the  internal  relations 
to  tiu'  Cro'vn  ^j-  jj^  members  to  one  another  and  to  the  Premier,  have  not  yet  been  touched  upon. 
liineut^''    ^^^^V  ^^®  indeed  topics  upon  which  none  but  a  Cabinet  Minister  is  fully  competent 
to  speak.     Fortunately  we  now  possess  an  account  of  them,  at  once  graphic  and 
authentic,  from  the  pen  of  a  most  distinguished  modem  Premier.     '  The  associa- 
tion,' says  Mr.  Gladstone,  *  of  the  Ministers  with  the  Parliament,  and  throut^h  the 
House  of  Commons  with  the  People,  is  the  counterpart  of  their  association  as 
Ministers  with  the  Crown  and  the  prerogative.    The  decisions  that  they  take  arc 
taken  under  the  competing  pressure  of  a  bias  this  way  and  a  bias  that  way.  and 
strictly  represent  what  is  termed  in  mechanics  the  composition  of  forces.     Upon 
them,  thus  placed,  it  devolves  to  provide  that  the  Houses  of  Parliament  shall 
loyally  counsel  and  serve  the  Crown,  and  that  the  Crown  shall  act  strictly  in 
accordance  with  its  obligations  to  the  nation.  ...  In  the  face  of  the  country  the 
Sovereign  and  the  Ministers  are  an  absolute  unity,     llie  one  may  concede  to  the 
other ;  but  the  limit  of  concession    by  the  Sovereign  is  at  the  point  where  he 
becomes  willing  to  try  the  experiment  of  changing  his  Government  :  and  the  limit  of 
concession  by  the  Ministers  is  at  the  point  where  they  become  unwilling  to  bear, 
what  in  iUl  cii-cumstances  they  must  bear  while  Ministers,  the  undivided  responsi- 
bility of  all  that  is  done  in  the  Crown's  name.     But  it  is  not  with  the  Sovereign 
to  tkt  House  ©nly  that  the  Ministry  must  be  welded  into  identity.     It  has  a  relation  to  sustain  lo 
of  Lords;      ^j^e  House  of  Lords  ;  which  need  not,  however,  be  one  of  entire  unity,  for  the 
House  of  Lords,  though  a  great  power  in  the  State,  and  able  to  cause  great 
embarrassment  to  an  Administration,  is  not  able  by  a  vote  to  doom  it  to  capital 
punishment.     Only  for  fifteen  years  out  of  the  last  fifty  [1878]  has  the  Ministry  of 
to  ike  Ifottse  the  day  possessed  the  confidence  of  the  House  of  Lords.     On  the  confidence  of  the 
o/Commotu.  House  of  Commons  it  is  immediately  and  vitally  dependent.     This  confidence  it 
roust  alwavs  possess,  either  absolutely  from  identity  of  political  colour,  or  relatively 
and  conditionally.' 
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Not  the  least  of  the  many  advantages  which  have  accrued  from  the  Jj^^iirof 
establishment  of  the  Cabinet  form  of  Parliamentary  government  has  the  Crown 
been  the  increased  security  of  the  Crown  and  of  its  Ministers.    The  un  undcr^^ 
old  Constitutional  maxim  that  *  the  King  can  do  no  wrong'  is  now '*»« Cabinet 

®  **  system. 

Of  the  Members  of  the  Cabinet,  Mr.  Gl.iilstono  proceeds,  *  Every  one  of  iheni  Tkret-JoU 
acts  in  no  less  than  three  capacities  :  as  administrator  ot  a  department  of  State  ;  as  ca/^ctty  0/ 
lurmlx-T  of  a  Ie'.;»slaiive  chamber;  and  iis  a  contidential  adviser  ot  the  Crown.  Cabinet 
Two  at  least  of  them  add  to  these  three  characters  a  fourtli  ;  tor  in  eacii  I  lonso  of  -ViVimAt. 
Parliament  it  is  indi>iH'nsabIe  that  one  of  the  principal  Ministers  should  Iw  what  is  i^ctuitro/ 
termed  its  Lander.     Thi:)  is  an  oti'icc  the  most  indeiinite  of  all.  but  not  the  leaAt  the  House. 
imix>rtant.     With  very  little  of  dclined  jiroroi^aiive,  the  Leader  suj^j^eats,  and  in  a 
jjrcal  desjree  fixes,  the  course  of  all  principal  matters  of  bu>iness.  supervises  and 
kcep!>  in  harmony  the  action  of  his  colliMi^ues,  t  ikes  the  initiative  in  matters  of 
cerem0ni.1l  procedure,  and  advis-.'S  the  Ilouse  in  every  ditttcultv  as  it  arises. 

'Tlie  nicest   of  all   llie   adju-tmeius   involv"d    in    the   wurixintj   of   the    \\x\\\:^\  Internal ly- 
Government   is  that  which    deienuines,    witliout    torninlly  dohninij.   the    intern  d  iittionsof'thc 
relations  of  the  Cabinet.     On  the  one  lianr!,  while  each  minister  is  an  adviser  of  t**^'"'"'* 
the  Crown,  the  Caijinet  is  an  unity,  and   niMie  of  lis  members  can  advi^c  as  an  o/each 
inil:v:du.il.  wiilzout.  f^r  in  o^po<".ii')n  aciuil  or  pr<'>'.nni-d  to,  hi>  cc^Him^ucs.    On  the  "tcmicr, 
oi'-.'^r   :;.ir>d.  the   liu.'.ness  o!  \\\^  Sialc   :»  ;i   hun';r>;.l-J'vjld  lo^j  uto  it  jn  volr.nie  to 
ni.ow  oi  ;!ie  actual  passm^'  of  ir.e  w  .-.olc  umlcr  ihe  view  of  liie  coilec:ed  Ministry. 
I:  is  ih-_'re;or'^  a  pr.mc  or:':ce  oi  '.ii-creiiun  for  cacii  ?\Iini<icr  to  mciiIc  what  are  the  ^?)/p  ''''«' 
departmental  acts  :n  which  he  can  presume  the  concurronce  of  his  co'i'.ca^ULs,  and  ^ ♦»''/'«/  '" 
in  wiiat  more  delicate,  or  weiijhty,  or  pcculi.ir  cases,  he  must  positively  ascertain  it. 
So  much  for  the  relation  of  each  Miniaier  to  tlit^  Cabinet ;  but  here  we  touch  the 
point  which  involves  another  relation,  perhaps  the  least  known  of  all,  his  relation 
to  its  head. 

'  The  head  of  the  British  Government  is  not  a  Grand  Vizier.  He  has  no  powers,  (6)  to  its 
properly  so  called,  over  his  colleagues :  on  the  rare  occasions,  when  a  Cabinet  Aeml. 
determines  its  course  by  the  votes  of  its  members,  his  vote  counts  only  as  one  of 
tlieirs.  But  they  are  appointed  and  dismissed  by  the  Sovereign  on  his  advice.  In 
a  perfectly  organised  administration,  such  for  example  as  was  that  of  Sir  Robert 
Peel  in  1841-6,  nothing  of  great  importance  is  matured,  or  would  even  be  projected, 
in  any  department  without  his  personal  cognizance ;  and  any  weighty  business 
would  commonly  go  to  him  before  being  submitted  to  the  Cabinet.  He  reports  to 
the  Sovereign  its  proceedings,  and  he  also  has  many  audiences  of  the  august 
occupant  of  the  Throne.  He  is  bound,  in  these  reports  and  audiences,  not  to 
counterwork  the  Cabinet ;  not  to  di\ide  it ;  not  to  undermine  the  position  of  any 
of  his  colleagues  in  the  royal  favour.  ...  As  the  Cabinet  stands  between  the 
Sovereign  and  the  Parliament,  and  is  bound  to  be  loy<U  to  both,  so  he  stands 
between  his  colleagues  and  the  Sovereign,  and  is  botind  to  be  loyal  to  both. 

'  .\s  a  rule,  the  resignation  of  the  First  Minister,  as  if  removing  the  bond  of 
cohesion  in  the  Cabinet,  has  the  effect  of  dissolving  iL  A  conspicuous  instance  of 
this  was  furnished  by  Sir  Robert  Peel  in  1846  ;  when  the  dissolution  of  the 
Administration,  after  it  had  carried  the  repeal  of  the  Corn  Laws,  was  understood 
to  be  due  not  so  much  to  a  united  deliberation  and  decision  as  to  his  initiative. 
The  resignation  of  any  other  minister  only  creates  a  vacancy.  In  certain  circum- 
stances, the  balance  of  forces  may  be  so  delicate  and  susceptible  that  a  single 
resignation  will  break  up  the  Government ;  but  what  is  the  rule  in  the  one  case  is 
the  rare  exception  in  the  other.  The  Prime  Minister  has  no  title  to  override  any 
one  of  his  colleagues  in  any  one  of  the  departments.  So  far  as  he  governs  them, 
unless  it  is  done  by  trick,  which  is  not  to  be  supposed,  he  governs  them  by  influence 
only.  But  upon  the  whole,  nowhere  in  the  wide  world  does  so  great  a  substance 
cast  so  small  a  shadow ;  nowhere  is  there  a  man  who  has  so  much  power,  with  so 
little  to  show  for  it  in  the  way  of  formal  title  or  prerogative.' — '  Kin  beyond  Sea,' 
pub.  in  •  North  American  Review,'  Sept.  1878.  repub.  in  'Gleanings  of  Past  Years,' 
L  225,  226,  23s,  241,  242-4. 
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literally  true,  for  his  acts  are  reaJIy  the  acts  of  his  Ministers  ;  and  his 
Ministers  are  responsible  to  the  House  of  Commons  not  merely  as  of 
old,  for  any  breach  of  the  law,  but  for  the  general  course  of  their 
policy,  which  must  accord  with  the  opinions  of  the  majority  of  that 
House,  or  else,  in  conformity  with  a  Constitutional  usage  practically 
as  binding  as  a  legal  cnacimcnt,  the  Ministers  arc  bound  lo  resign 
office.     Instead  of  a  revolution  or  a  Parliamentary  impeachment,  a 
change  of  Ministry  suffices  to  prescr\*c  harmony  between  the  Crown 
and  the  people. 
Exclusion  of     The  sixth  clause  of  the  Act  of  Settlement,  by  which  all  placemen 
and  peoMon.  and  pcnsiouefs  were  excluded  from  Parliament,  was  directly  aimed, 
Hoi?s^"f  ^*  not  at  the  Cabinet  system,  but  at  the  dangerous  influence  which  the 
Coir.m>ns.      Crown  had  acquired  through  the  profuse  distribution  of  offices  and 
pensions   among  the   members  of  the   Legislature,     This  means  of 
corrupting  the  representatives  of  the   people  had  been   extensively 
cm])Ioycil  under  the  last  two  Stunns  ;  and  William  III.,  »-imidst  the 
dimculiies  with  which  he  found  himself  surrounded,  adopted  and  even 
extended  this  baneful  expedient  for  controlling  his  Parliaments.     To 
check  this  abuse  the  Commons,  in  1693,  passed  a  Bill  to  prohibit  all 
members  thereafter    elected  from  accepting  any  office  under  the 
Crown.      Rejected  by  a  small    majority  of  the  Lords,  the  bill  was 
re-introduced  in  the  following  year  and    passed   both  Houses ;   but 
\Villiam  III.  refused  the  Royal  assent.     A  few  years  later,  however, 
the  principle  of  disqualification  received  a  Legislative  sanction  by  the 
express  exclusion  from  the  House  of  Commons  of  the  newly-appointed. 
Commissioners  of  Stamps  and  Excise.*      The  total  exclusion  of  all 
servants  of  the  Crown  from  the  House  of  Commons,  enacted  by  the 
Act  of  Settlement,  was  not  only  far  too  drastic  a  remedy  for  the 
special  evil  which  it  was  intended  to  meet,  but  would  also,  if  carried 
into  practice,  have  brought  the  Ministers  of  the  Crown  into  hopeless 
conflict  with  the  House  of  Commons,  and,  by  preventing  the  fusion 
of  the  Legislative  and  Executive  powers,  have  effectually  stopped  the 
development  of  the  system  of  Parliamentary  or  Cabinet  government 
which  we  now  enjoy.    The  clause  was,  however,  as  we  have  seen, 
repealed  before  it  could  come  into  operation,  in  the  fourth  year  of 
Queen  Anne's  reign  ;  *  and  two  years  afterwards,  by  the  *  Act  for  the 
Security  of  the  Crown  and  Succession,'*^  more  reasonable  provisions 
were  enacted  for  the   prevention  of   corrupt  influence,     (i)  Ever}' 
person  holding  *  any  office  or  place  of  profit  whatsoever  under  the 

>  4  &  5  Will.  &  Mary,  c  2Z  (Stamps) ;  11  &  12  Will.  III.  a  2,  s.  50  (Excise). 

•  4  Anne.  c.  8,  s.  25. 

•  6  Anne,  c.  7. 
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Crown'  created  since  the  25th  of  October,  1705,  or  in  receipt  of  a 
pension  during  the  pleasure  of  the  Crown,  was  incapacitated  from 
sitting  in  the  House  of  Commons  ;  and  (2)  every  member  of  that 
House  accepting  any  of  the  previously  existing  offices  under  the 
Crown  (except  a  higher  commission  in  the  army)  was  obliged  to 
vacate  his  seat,  though  still  eligible  for  rc-clcction.*  So  long  as  the 
system  of  Ministerial  government,  with  responsibility  to  the  House  of 
Commons,  was  not  fully  established,  and  while  the  House  of  Commons 
itself  remained  liable  to  corrupt  influences,  and,  under  a  restricted 
franchise,  failed  to  represent  the  people,  such  a  provision  as  the  latter, 
which  compelled  the  acceptance  of  ofnce  by  a  representative  to  be 
submitted  to  the  approval  of  his  constituents,  acted  as  a  salutary 
check  both  upon  the  Crown  and  the  leading  members  of  the  Commons. 
But  now,  with  a  reformed  sulVrage,  and  under  a  customary  or  un- 
written Constitution  in  which  one  of  the  principal  functions  of  the 
members  of  the  Commons  is,  by  an  indirLCt  process.  10  choose  the 
Ministers  of  the  Crown,  the  reasons  for  tiie  enactment  have  ceased  to 
exist.  Although,  however,  several  attempis  have  been  made  to 
modify  the  principle,  they  have  been  always  unsucccs>ful,  with  the 
single  exception  contained  in  the  Reform  Act  of  1S67,  dispensing  with 
the  requirement  of  6  .Anne,  c.  7,  in  the  case  of  the  removal  of  a 
Minister  from  one  office  under  the  Crown  to  another.- 

The  exception  from  the  Act  of  6  Anne,  c.  7,  of  all  offices  existing  on 
the  25th  October,  1705,  enabled  the  Crown  still  to  exercise  extensive 
corruption  by  means  of  places  ;  and  in  1741  no  less  than  two  hundred 
appointments  were  held  by  members  of  the  House  of  Commons.^    In 
the  following  year,  however,  the  Place  Bill,^  which  had  been  thrice  ^«'P'*'^ce 
rejected  by  the  Commons,  and  twice  by  the  Lords,  passed  into  an 
Act,  excluding  from  the  House  a  large  number  of  officials,  chiefly 
clerks  and  other  subordinate  officers  of  the  public  departments.    In 
1782  several  other  offices  which  had  been  generally  held  by  members  .^^  ^^^' 
of  Parliament  were  suppressed  by  Lord  Rockingham's  Civil  List  Act  ;*  civii  List 
and  the  policy  of  official  disfranchisement  has  been  since  almost  '^^^"  *'^'* 
invariably  followed  whenever  new  officers  have  been  appointed  by  Acts 
of  Parliament. 

The  incapacity  imposed  by  the  Act  6  Anne,  c.  7,  upon  pensioners  Secret 
of  the  Crown  during  pleasure,  though  extended  at  the  commencement  p*""**"** 

^  6  Anne,  c.  7.    To  check  the  increase  of  placemen,  certain  restrictions  were  also 
inaposed  on  the  multiplication  of  commissioners. 

•  30  &  31  Vict.  c.  102,  s.  5a. 

•  Lords'  Protests,  1741. 

*  15  Geo,  XL  c  aa. 

*  aa  Geo.  III.  c  8a. 
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of  the  next  reign  to  pensioners  for  terms  of  years,'  was  eluded  by  the 
grant  of  secret  pensions  out  of  the  large  sum  annually  voted  to  the 
Crown '  as  secret  service  money,'  and  expended  without  any  account ; 
but  by  Lord  Rockingham's  Act  already  referred  to,  the  power  of 
granting  pensions  out  of  the  King's  Civil  List  was  considerably 
limited,  and  secret  pensions  were  abolished  by  a  provision  that  in 
future  all  pensions  should  be  paid  at  the  public  Exchequer.  In  the 
same  year  a  stop  was  put  to  another  form  of  Parliamentary  corruption 
by  an  Act  disqualifying  contractors  for  the  public  ser\'icc  from  sitting 
in  the  House.- 
futJ  •e^'froro  ^^^  Common  Law  Judges  had  always  been  disquali^ed  from  sitting 
iioi^cof  in  the  House  of  Commons  ;  and  this  exclusion  was  extended  to  the 
Scotch  Jud^^es  under  George  IL,  and  to  the  Irish  Judges  under 
(ieorj;e  iV.  The  same  rule  was  applied  in  1S40  to  the  Judge  of  tlic 
Court  of  AdmiraUy  ;  and  the  holders  of  all  ncwly-crcated  Judicial 
pos'.s  have  been  di>qiialiried  by  ihc  Acts  under  which  they  were 
cimsiitutcd.  The  Master  of  the  Koils — hitl;cno  the  sole  Judge  who 
had  retained  the  capacity  of  sitting  in  the  Commons — has  been  also 
at  length  disqualined  by  the  clause  of  the  Supreme  Court  of  Judicature 
Act,  1S73,  which  declares  that  no  Judge  of  the  High  Court  of  Justice 
or  of  the  Court  of  Appeal  shall  be  capable  of  being  elected  to  or  of 
sitting  in  that  House.^ 

*  I  Geo.  I.  c.  56. 

•  aa  Geo.  III.  c.  45.  The  Irish  Parliament,  in  1793,  applied  the  principle  ol  the 
English  Act  of  Anne  to  its  own  members  by  diqualifying  all  holders  of  offices  under 
the  Crown  or  Lord  Lieutenant  created  after  that  time.  This  disqualification  was 
extended,  at  the  Union,  to  the  Parliament  of  the  United  Kingdom  ;  and  at  the 
same  time  several  new  disqualifications  in  respect  of  Irish  offices  were  added  (41 
Geo.  III.  c.  5a). 

In  the  first  Parliament  of  Geo.   I.   there  were  271  members  holding  offices, 

fcnsions,  and  sinecures.     In  the  first  Parliament  of  George  II.,  257 ;  in  the  first 
'arliament  of  George  IV.  but  89,  exclusive  of  officers  in  the  Army  and  Navy  ;  and 
in  1833  there  were  only  60  members  holding  civil  offices  and  pensions,  and  83 
holding  naval  and  military  commissions.     On  Places  and  Pensions  in  the  House  of 
Commons,  see  May,  Const.  Hist.  i.  pp.  369-375. 
•"•  36  &  37  Vict.  c.  66,  s.  9. 

[The  general  position  of  affairs  in  regard  to  Constitutional  questions  since  the 
Revolution  is  thus  tersely  summed  up  by  M.  Glasson,  Hist,  du  Dr.  tides  Inst, 
Pol.  de  l'Angl.  V.  404-5.  'La  nSvolution  de  1688  inaugure  definitivement  le 
regime  parlemeniaire  en  Angleterre.  La  royaut^  est  plus  que  jamais  limitee  dans 
sa  prerogative.  L'habile  prince  d'Orange  .  .  .  s'altacha  i  user  I'un  contrc  I'autrc 
les  deux  grands  partis  qui  se  disputaient  le  pouvoir  dans  le  Parleraent.  ...  La 
rcine  Anne,  douee.  comme  son  pere,  d'un  esprit  etroit  et  bornd,  .  .  ne  par\'ini  :\. 
exerccr  aucune  influence  sur  le  Parlemeni.  George  I«f  ^tait,  en  tous  points,  un 
prince  allcmand  du  dix-huitieme  siecle,  .  .  infatue  de  son  importance  princiere, 
incapable  de  prononcer  un  mot  d'Anglais,  ignorant  I'esprit  du  peuple  sur  lequel  ii 
devait  regner.  II  eut  cependant  I'habilctfi  de  comprendre  combien  sa  situation 
etait  delicate.  .  .  George  II.  se  trouva  au  commencement  de  son  rcgne  dans  une 
situation  pire  encore  que  celle  de  son  pore.  .  .  .  C'est  seulement  sous  George  III. 
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.  .  .  que  la  royauttS  sc  rclevc  s^hieuscmcnt.'  Interesting  partiailars  throwing 
lil^ht  on  modem  views  of  Ministerinl  co^'emmcnt  may  be  found  in  the  Edinburgh 
Kcviao,  for  Jan.,  1890,  An.  Life  of  Lord  John  Russeli,  and  in  Mr.  Spencer 
Walpole's  Life,  of  which  it  is  a  criticism,  as  well  as  in  Mr.  Walpole's  History  0/ 
Europe  since  1815.  Lond.  1878-86.  The  fact  of  the  growth  a  '  genuine  I-cgislativc 
Authority '  in  this  country.  *  in  opposition  to  the  Kxocutive,  still  represented  by 
the  monarch,'  was  emphasised  by  the  late  Prof.  Sheldon  .Amos,  in  his  Science  o) 
Politics,  Lond.  1883.  p.  91.  as  '  a  world-wide  phenomenon  simply  made  more 
conspicuous  in  Kni^i.ind  by  the  slow,  stcnuly,  and  unintcrniptod  manifestation  of 
every  one  of  the  links  in  the  chain  of  dcvolopnionl.  In  other  countries  the  process 
h.os  only  lieen  accomplished  after  hundreds  of  ye.irs  of  [X)liiical  sia.:naiion,  or  after 

rriods  of  anarchy  or  after  the  social  chaos  produced  by  religious  corruption.' — C.l 
With  the  Reformation,  the  Revolution,  the  Restoration,  and  the  expulsion  of 
the  Stuarts,  the  limits  of  the  executive  power  were  in  England  defini*d.  and  the 
political  constitution  was  form.nlly  i»stablished.' — (»n«Mst.  iiist.  Enij.  Const.,  who 
refers  among  general  and  political  hisiories  to  the  following  ;  vir.  :  liall.im.  Const. 
Hist,  of  Kngland  ;  I.onl  M.ilion,  I  list,  from  tlie  I'cacc  of  Utrecht;  and  \V. 
Massey,  Mist,  of  Kngl.  under  George  III.— iiix] 
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CHAPTER  XVII. 

progress  of  the  constttutiox  since  the  revolltlon 

(continued). 

In  the  preceding  chapter  we  have  discussed  the  Act  of  Settlement 
and  the  various  topics  arising  out  of  its  provisions,  including  that  most 
important  topic  of  all — the  growth  and  present  working  of  the  Cabinet 
system.  .Much  more  remains  to  be  said  on  the  progress  of  the 
Constitution  since  the  Revolution  ;  and  with  a  view  as  well  to  clear- 
ness of  exposition  as  to  conciseness  of  statement  the  chief  remaining 
Constitutional  facts  may  be  conveniently  grouped  under  the  tive  heads 
«.f  •;  .i.e  Kin.;ship,  2)  the  House  of  Lortls.  (3  the  House  of 
Commor.s,  (4'  Religious  Liberty,  and    5.  the  Liberty  of  the  Press. 

I.  Kingship  since  the  Revolution. 

I.  Kinij*hlp       The  legal    prerogatives  of   the    Crown  were    untouched  by   the 

Revofuilon.    Revolution  settlement.     It  was  only   the  recent  innovations  which 

were  swept  away,  leaving  to  the  Kingship  the  legal  character  which  it 

had  possessed  prior  to  the  usurpations  of  the  Tudors  and  Stuarts. 

r^sa!  prero-  ^V  ^^'^  written   Constitution   the   King    still    retains    the    supreme 

eativ<-sof      Executive  and  co-ordinate  Legislative  power.     He  calls  Parliament 

umouched     together,  prorogues  or  dissolves  it  at  pleasure,  and  may  refuse  the 

kevSuiion    ^0)'^!  asscnt  to  any  Bills.     He  is  the  'Fountain  of  Justice,' and  as 

such  dispenses  Royal  justice  through  Judges  appointed  to  preside,  in 

his   name,  over    the  various    Courts  of  Judicature.      As   supreme 

Magistrate  and  conservator  of  the  peace  he  nominally  prosecutes 

criminals,   and    may  pardon  them    after  conviction.      As  supreme 

M  ilitary  commander,  he  has  the  sole  power  of  raising,  regulating,  and 

disbanding  armies  and  fleets.     As  the  *  Fountain  of  Honour/  he  alone 

can  create  Peers  (a  power  of  the  highest  Constitutional  importance) 

and  confer  titles,  dignities  and  ofBces  of  all  kinds.     He  is  the  legal 

head  and  supreme  governor  of  the  National  Church,  and  in  that 

capacity  convenes,  prorogues,  regulates,  and  dissolves  all  Ecclesiastical 

Synods  or  Convocations.'    As  the  representative  of  the  majesty  of  the 

CoHvocatioH.  *  On  the  early  histor>'  of  Convocation  and  its  relations  to  the  King  and  Parliament 
something  has  been  said  {supra,  pp.  309,  azo,  notes  2  and  3).  From  the  passing  of  the 
Act  25  Hen.  VIII.  c.  19  {supra,  p.  355,  and  n.  i),  Convocation  had  ceased  to  possess 
any  independent  Legislative  power,  Church  and  State  being  alike  subjected  to  liie 


Cii.  XVII.]      Progress  of  Cotistitntion  since  Revolution.  573 

State  in  its  relations  with  Foreign  Powers,  he  has  the  sole  power  of 
sending  and  receiving  Ambassadors,  of  contracting  Treaties  and 
alliances,  and  of  making  War  and  Peace.* 

But  in  practice  these  vast  prerogatives  have  now  long  been  exercised  *>«*  "p*' 
not  at  the  will  of  the  Sovereign,  but  of  the  responsible  Ministers  of  vesteU in ic« 
the  Crown,  who  represent  the  will  of  the  majority  in  the  House  of  'yiil^^^^r^ 
Commons.     *  In  outer  scemini»/  it  has  been  well   observed,   *the 
Revolution  of  16S8  had  only  transferred  the  sovercij;nty  over  En.ijland 
from  James  to  William  and  Mary.     In  actual  fact,  it  was  transferring 
the  soverei»;nty  from  the  King  to  the  House  of  Commons.     From  the 
moment  when  its  sole  ri-Tbt  to  tax  the  nation  was  established  bv  the 
Bill  of  Ri.;hts,  and  when   its  own   resolve  settled   the  jiracticc  of 
grantin;'  none  but   annual   supplies   to   the   Crown,   the    House    of 
Commons  became  the  supreme  power  in  the  State.     It  was  impossible 
permanently  to  <U'<!K*n«l  it-?  sit»in;rs,  or,  in  the  long  run,  to  oppose  its 
will,  when  c:th':r  cour-^o  ni:is:  end  in  leaving  the  ('lovernmcnt  penniless, 
in  brcakin^'  up  :he  army  and  navy,  and  in  rendering  the  public  service 
impossible.' - 

supreme  po-.vcr  of  Parliament.  Un-lor  Elizabeth  it  was  occaaion.illy  consulted  on 
qur?si:on3  affecting  :l:e  r.niiijn.il  rciij^ion.  and  it  connmieti,  in  i5'o2'-3.  the  X.K.MX 
.■\rijcles.  By  lii'j  Kin^^s  licence  (.'onvocaiion  established  certain  Canons  in  1604 
(which,  however,  not  having  been  confirmed  by  Parliament,  are  not  binding  on  the 
laiiy> :  and  aiteinpicd  to  make  further  ret:ulaiions  in  1640  {supra,  pp.  407,  480)  ; 
but  from  the  year  1664,  when  the  practice  of  ecclesi.isiical  taxation  was  dis- 
continued, even  discussions  in  Convocation  practically  ceased.  About  the  time  of 
the  Revolution  attempts  were  made  to  resuscitate  the  action  of  Convocation,  more 
csi>ecially  by  Aiiori^ury  laftcrwanls  Bishop  of  Rochester),  who  published  a  book 
entitled  *lhe  Rijjhis'and  Privileijes  of  an  limjlish  Convociiion.'  In  1717,  the -Vrtx/vWii/, 
religious  ferment  exciici  by  the  Banjjorian  controversy  (arising  out  of  the  dennncia-  '7i7« 
lion  by  the  Low>.»r  Hf>u.se  of  Convocation  of  a  sermon  in  favour  of  religious  liberty 
preached  by  Hoadley,  Bishop  of  Bmgor,)  induced  the  Ministers  of  George  I.  to 
suddenly  prorogue  the  would-be  ecclesiastical  Parliament.  From  this  time 
Convociiion,  thougli  rogiilarly  summoned,  was  for  more  than  a  century  as  regularly 
prorogued  immediately  aficr'  it  had  assembled.  In  1850  it  was  again  allowed  to  J^fsuuttt/^ 
resume  the  discussion  of  Clmrch  matters  ;  and  in  1861  was  empowered  by  Royal  *^50' 
licence  to  alter  the  20th  Canon  of  i6o[4],  which  prohibited  parents  from  acting  as 
sponsors  to  their  children  ;  but  it  was  specially  provided  in  the  licence  that  no 
alterations  shoulil  be  of  any  validity  until  confirmed  by  letters  patent  umier  the 
Great  .*xral.  In  1872.  letters  of  business  were  issued  by  the  Crown  empowermg 
Convocation  to  frame  reNoluiions  on  the  subject  of  public  worship,  and  these  were 
afterwards  inrorp  )rat'vi  in  an  .-\ci  of  P.irii.uueni  (Act  of  L'uilormiiy  Amendment 
Act.  3^  vSc  y'^  Vict.  c.  35  >.  Sec  llallani.  Const.  Hist.  iii.  242-247:  .Stephen, 
Comment.irii's  [51)1  nlJ,  li.  544- -40.    'On  Convocation,  cf.  aUo />«'.f/,  ^pp.  C. — C] 

*  See  Siopli'Mi.  (oinrn.  5ih  •'•!.  ii.  473.^7  :  and  for  [  Trcaiy-niakin^  fxiwer.  cf. 
Larcf  .l/<:;'-^/c///r  '///</  A'.  :/f7j.  May,  187H,  .\n.  l)y  Sir  IVavcrs  Twiss.  (J.C. — (.'.] 

"J.  R.  Gnen,  Shoit  lli>i(»r\  of  tl*e  i."n:jli>h  People,  p.  680.  [To  the  :>ame 
effect.  Gncjoi.  !!i«t.  \'.n-^\.  Cuii.-t..  p.  h:,^,  uliu  romark.-*.  '  I'o  liie  King  in 
Par'.iain'-i;:.  tlvr- ':"":•'•.  .iV.  :h'^«--  ;.<.-.\.---,  .lu-  ir.in^reiro<l  \vh.i"i  ha\«.'U?fn  l'»<t  by  the 
King  in  Council  ;  ih.ii  i>  10  >.iy.  liic  Miniaiers  of  the  Crown,  for  the  tune  being,  now 
need  the  consent  of  P.irlia:iit-ni  to  .1  ion^'  series  of  cases  wniih  were  in  former  limes 
discharged,  as  a  matter  of  course,  in  the  Cr.uncil.'  cf.  ji/J.,  note  to  p.  684  ;  and 
Hannis  Taylor,  Origm  of  Kngl.  Const.,  p.  606.— Ed.] 


576 


Progress  of  tJu  Cofistitution 


[Ch. 


Lon5 

Geur^e  III. 
against  the 
Ministerial 
system. 

Character  of 
the  King. 


the  disappearance  of  the  Sovereign  from  the  meetings  of  the  Cabinet 
should  be  due  not  to  deliberate  design  but  to  a  happy  accident. 

It  is  to  the  credit  of  George  II. — narrow-minded  and  ignorant  as  he 
was — that  throughout  his  long  reign  of  thirty-three  years  he  discharged 
the  duties  of  a  Constitutional  King  with  honourable  fidelity^  lo>'ally 
supporting  the  Ministers  to  whom  he  had  given  his  confidence,  even 
at  the  expense  of  his  own  predilections.*  But  it  was  not  without  an 
inward  struggle  that  he  did  so.  *  Ministers  are  the  King  in  this 
country/  he  once  bitterly  e.Kclaimed  ;  -  and  relying  upon  his  legal  right 
to  choose  his  own  Ministers,  he  occasionally  opposed  the  accession  to 
office  of  persons  whom  he  disliked.  William  Pitt,  the  *  Great  Com- 
moner,' was  an  especial  object  of  his  antipathy,  having  made  himself 
personally  oticnsive  to  the  Kinij  by  his  somewhat  intemperate  attacks 
upon  the  Sovereign's  Hanoverian  partialities.*  But  when  the  King 
finally  yielded,  he  honestly  gave  his  new  Minister  a  hearty  support. 

*  Sire,*  <nid  Pitt,  shortly  after  accepting'  office, '  ;^ivc  me  your  conncicncc, 
and  I  will  deserve  it.*  *  Deserve  my  comidence,*'  was  the  Kind's  reply, 
*and  you  shall  have  it.'    And  the  promise  was  faithfully  kcpt.^ 

But  though  firmly,  and.  as  the  event  has  shown,  permanently, 
established  under  the  first  two  Georges,  the  system  of  Parliamentary 
government  had  to  undergo  a  severe  struggle  for  existence  throughout 
the  reign  of  George  III.,  who,  not  content  with  reigning,  was  deter- 
mined also  to  govern.  George  III.  was  a  young  man  of  only  twenty- 
two  vears  of  a^fe  when  called  to  the  throne  bv  the  sudden  death  of  his 
grandfather.     His  education  had  been  sadly  mismanaged,  so  that  his 

*  book-learning,'  to  quote  the  words  of  his  mother,  the  Princess  of 
Wales,  was  *  small  or  useless.**  And  limited  as  was  the  range  of  his 
reading,  his  capacity  to  appreciate  such  authors  as  he  had  read  was 
more  limited  still.  *  Was  there  ever  such  stuff,'  he  exclaimed  to  Miss 
Burney,  *  as  great  part  of  Shakespeare.^  only  one  mast  not  say  so  !  * • 

*  [That  George  11.  continued  Walpole  in  office  though  known  to  have  hated  him 
'hardly  less  than  he  had  hated  his  father,' is  aitributed  by  Green,  Hist,  En^, 
People,  iv.  142,  to  his  being  'absolutely  guided  by  the  adroitness  of  his  uife, 
Caroline  of  Anspach.'  who  had  '  resolved  that  there  should  be  no  change  in  the 
Ministry.*  Eventually,  as  Green  says,  Walpole  gained  as  great  an  influence  over 
Gfori;<'  II.  as  he  had  gained  over  his  father. — C] 

"  Lord  Mahon,  Mis»i.  of  ICnjj.  lii.  280. 

*  In  a  debate,  in  Dec.  1743,  on  a  motion  for  defraying  the  cost  of  16,000 
Hanoverian  iro<ips,  FNii  atlfirnud:  'it  is  now  too  apparent  that  this  great,  ihis 
j50v\eiful,  this  forrnidabie  kingdom  is  considtrcd  only  as  a  province  to  a  despicable 
Electorate,  and  that  in  conse(|iiencc  of  a  scheme  lormed  '.ong  ago  and  invariably 
pursued,  these  troops  arc  hired  only  to  drain  this  unhappy  nation  of  its  money.' 
Lord  Maht^n.  Hist,  of  Enjj^.  iii.  207. 

*  Lecky,  Hist,  of  Eng.  li.  466. 

*  Hubb  Doddin^tons  Diary,  357. 

*  Diary  and  Letters  of  Mad**  D'Arhlay,  19  Dec.  17S5.  (ii.  398.) 
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personal  influence  of  the  Sovereign  was  opposed  by  the  Tories,  both 
on  account  of  his  lack  of  hereditary  nght,  and  of  his  alliance  with 
their  political  foes,  that  influence  itsdf  was  rapidly  diminished  by  the 
increased  development  of  the  system  of  Party  government  working  by 
means  of  the  Cabinet  system.^ 

One  very  important  factor  in  the  declension  of  the  Sovereign's 
personal  influence,  was  his  abstention,  since  the  death  of  ()ueen  Anne, 
from  presiding  at  Cabinet  Councils.  In  early  limes  the  King  had 
been  accustomed  to  preside  in  person  at  the  Council  board,  and 
necessarily  exercised  an  immense  influence  upon  its  determinations. 
Abandoned  about  the  close  of  the  14th  century,  this  practice  was 
revived  by  the  Tudor  and  Stuart  monarchs,  and  was  maintained,  after 
the  Revolution,  by  William  III.  and  by  Anne.  William  III.  a  man  of 
consummate  political  ability,  was,  indeed,  his  own  Prime  Minister,  his 
own  Foreivjn  Minister,  and  his  own  Commander-in-Chief.  <2uccn 
Anne  not  only  rc^'ularly  presided  at  Cabinet  Councils,  but  occasionally 
attended  ikb.iies  in  the  Houbc  of  Lords.  It  was  onlv  at  the  accession  m^^^u^  ■„ 
of  Cieor^e  I.  tiiat  the  Kin;^'s  ij:norancc  of  the  English  hinguage  and  ''^<Mpoii.i 
his  indinerencc  to  English  politics  caused  the  introduction  of  iheGc)r5el. 
practice  of  Cabinet  Councils  being  held,  as  in  the  antc-Tudor  times  JT^^J^^.^^  U 
Privy  Councils  had  been  held,  without  the  presence  of  the  Sovereign. 
This  practice — so  essential  to  the  free  development  of  Parliamentary 
government- — has  ever  since  been  maintained,  and  on  the  principle 
optimus  infcrprcs  iisiis  may  now  be  regarded  as  having  ripened  into  a 
fi.xed  rule  of  the  Constitution.  It  is  remarkable,  however,  that  like 
some  other  important  features  of  our  Political  Institutions,  such  as  the 
division  of  the  Legislative  assembly  into  two  instead  of  three  Houses,' 

be.  probably  aided  materially  in  the  development  of  Constitutional  views,  and  thus 
may  justify  Mr.  T.  E.  Kebbel's  siaiement.  in  tha  Cornhill  Ma:^azine,  vol.  XNXviii., 
1878,  An.  The  Eighteenth  Century,  p.  541,  to  the  effect  that  *  In  the  eighteen ih 
century  constitutional  government  was  established,  and  the  British  Empire  was 
created.' — C] 

'  See  Lecky,  Hist,  of  Eng.  i.  217-227. 

•  •  The  presence  of  tlie  King  at  the  Cabinet  either  means  personal  government — 
that  is  to  say,  the  reservation  to  him  of  all  final  decisions  which  he  may  think  fit  to 
appropriate— or  else  the  forfeiture  of  dignity  by  his  entering  upon  equal  terms  into 
the  arena  of  general,  searching,  and  sometimes  warm  discussion  :  nay,  and  even 
outvoting  too.  and  of  being  outvoted,  for  in  Cabinets,  and  even  in  the  Cabinets 
reputed  best,  important  quebiions  have  sometimes  been  found  to  admit  of  no  other 
form  of  decision.'  Gladstone,  Gleanings  of  Past  Years,  i.  85,  [Gneist  (Hist. 
Engl.  Const.),  viewed  liie  probability  of  the 'King  in  Council'  being  speedily 
revived,  in  face  of  the  splitiinij  up  into  fractions  of  the  parliamenLiry  representa- 
tion. The  author  of  the  History  of  the  English  Constitution,  did  not  live  to  see 
a  national  party  at  the  helm  of  the  English  :5tate.  A  coalition  of  two,  the  most 
powerful  of  these  fractions,  he  did  not  contemplate. — Ed.] 

*  Supra,  p.  319,  lb,  ft.  X, 
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behalf  and  gave  greater  independence  of  action  to  his  Ministers, 
turned  the  current  of  popular  opinion  in  his  favour ;  and  when  he  died, 
after  years  passed  in  mental  and  visual  darkness,  none  but  kindly 
thoughts  followed  the  'good  old  king'  to  his  grave. 

In  pursuance  of  his  settled  resolve  to  wrest  all  power  from  the 
hands  of  his  ministers  and  to  exercise  it  himself,  George  began  his 
reign  by  calling  to  his  aid  a  cabal  of  secret  counsellors,  with  the  Earl 
of  Bute, — a  peer  of  Scotland,  formerly  his  tutor,  and  at  that  time  his 
Groom  of  the  Stole, — at  their  head.  These  were  mainly  composed  of 
Tories  whose  Jacobite  tendencies  had  hitherto  kept  them  apart  from 
public  affairs,  but  who  now,  having  'abjured  their  ancient  master,  but 
retained  their  principles,'  *  brought  to  the  service  of  the  new  Sovereign 
the  reverential  sentiments  which  had  distinguished  the  adherents  of 
the  Stuarts.  Supported  by  these  *  King's  friends'  and  their  followers 
in  the  House  of  Commons,  the  King  endeavoured  to  govern  indepen- 
dently of  both  Parliament  and  people,  thwarted  and  opposed  his 
Ministers,  and  distributed  at  his  own  will  the  vast  amount  of  eccle- 
siastical, militar>-,  and  civil  patronage  which,  during  the  reigns  of  his 
two  immediate  predecessors,  had  been  practically  at  the  disposal  of 
the  Cabinet. 

On  the  second  day  after  his  accession  (25  Oct.  1760),  the  King  had 
caused  Lord  Bute  to  be  sworn  of  the  Privy  Council,  and  admitted  into 
the  Cabinet.  The  existing  Ministry,  which  had  been  formed  in  June, 
1757,  by  a  coalition  of  the  Duke  of  Newcastle  with  the  elder  Pitt,  were 
indeed  retained  in  office,  but  Bute  was  the  real  adviser  of  the  King, 
and  held  himself  forth  as  the  sole  expounder  of  the  Royal  will  and 
opinions.'  Within  five  months  (25  March,  1761)  he  was  gazetted  a 
Secretary  of  State  ;  within  thirteen, — having  in  the  meantime  got  rid 
of  Pitt,  Newcastle,  and  the  other  Ministers  who  declined  to  retain 
responsibility  without  power — the  Favourite  attained  the  object  of  his 
ambition  in  May,  1762,  as  Prime  Minister.  A  few  days  afterwards  he 
obtained  for  himself  the  Order  of  the  Garter.  Such  a  rapid  rise  would 
have  excited  envy  even  in  the  case  of  a  very  able  man  ;  but  Lord  Bute 
was  below  mediocrity.  By  means  of  wholesale  bribery  of  the  House 
of  Commons,'  he  succeeded,  with  doubtful  wisdom  and  in  spite  of  the 

*  Walpolc,  Mem.  i.  15.  cited  by  May,  Const.  Hist.  i.  13. 

*  Lord  Mabon,  Hist,  of  £ng.  iv.  322.  '  Great  pains  were  taken  to  give  an  idea 
of  the  King's  firmness  as  characteristic  of  the  new  reign  ;  and  it  was  sedulously 
whispered  by  the  creatures  of  the  Favourite  and  the  Mother,  that  it  was  the  plan  to 
retain  ail  the  late  King's  Ministers,  but  that  his  Majesty  would  not  be  governed  by 
them,  as  his  grandfather  had  been.'     H.  Walpole,  Mem.  of  Reign  of  George  III. 

i.  8. 

*  [The  Whigs,  says  Green,  Hist,  Eng.  PtopU,  iv.   217,  had  'managed'  the 


1 


B! 


XVI L]  since  tfie  Revolution.  579 

public  wishes,  in  putting  an  end  to  the  Seven  Years*  War,  by  the  Peace 
of  Paris  (Feb.  lo,  1763).    But  his  intense  unpopularity  both  within 
and  without   Pariiament  soon    rendered  his    position    as    Minister 
untenable ;  and,  afraid,  as  he  himself  declared,  '  not  only  of  falling 
himself,  but  of  involving  his  royal  master  in  his  ruin,'  he  suddenly  Sl  *"******* 
resigned  on  the  7th  of  April,  1763, — only,  however,  to  retire  to  the 
interior  cabinet,   whence    he    hoped    to  direct    more    securely  the  "1*^11^,.^^ 
measures  of  the  new  Ministry  which,  under  the  presidency  of  Mr.  inriucnce 
George  Grenvillc,  the  King  had  appointed,  at  the  recommendation  of  (;'J^^vin« 
his  favourite.     Hut  the  new  Premier  was  by  no  means  contented  to  be  »n«n»*t»'y- 
the  mere  agent  of  Lord  Hate,  and  the  King  ultimatelv  found  himself 
bound  to  dismiss  the  favourite  from  Court,  and  to  promise  that  he  aiimii'Sr*'* 
should  not  be  sutTcrcd  to  interfere  in  the  Royal  councils  *  in  any  *«>«  Court, 
manner  or  shape  whatever.' 

During  the  Bute  and  Grenville  ministries,  George  III.  entered  on  a  Arbitral' 
course  of  arbitrary  conduci  which  approached  as  nearly  10  thetheKixT? 
character  of  the  Stuart  government  as  the  ditTerence  of  circumstances  s^.^^ns  "«« 

®  liUtc  and 

would  allow.  The  Duke  of  Devonshire—*  the  Prir.ce  of  the  Whigs,  GrcnviiL- 
as  the  King's  mother  sarcastically  termed  him— having  declined  to  "**'^"'"*'- 
attend  the  Council  summoned  to  decide  upon  the  peace  with  France 
— a  measure  highly  unpopular  with  the  nation — was  insulted  by  the 
King,  forced  to  resign  his  office  of  Lord  Chamberlain,  and  was  struck 
out  of  the  list  of  Privy  councillors,  by  the  King^s  own  hand.  For 
presuming,  as  peers  of  Parliament,  to  express  disapprobation  of  the 
Peace,  the  Dukes  of  Newcastle  and  Grafton  and  the  Marquis  of  Rock- 
ingham were  dismissed  from  the  Lord- Lieutenancies  of  their  several 
counties,  and  the  Duke  oif  Devonshire,  to  avoid  a  similar  affront, 
found  it  necessary  to  resign.  Earl  Temple  was  also  dismissed  from 
the  Lord- Lieutenancy,  and  struck  off  the  list  of  Privy  Councillors  on 
account  of  his  friendship  for  John  Wilkes,  whose  journal,  the  North 
Briton^  had  excited  the  anger  of  the  Court  by  denouncing  the  Peace 
and  the  Ministry  with  unexampled  boldness  and  bitterness.  For 
their  votes  in  Parliament,  General  Conway,  a  brave  soldier  and 
honourable  politician,  was  dismissed  from  his  civil  and  military 
commissions.  Colonel  Barrd  and  Colonel  A  Court  were  deprived  of 
their  military  commands,  and  Lord  Shelbume  of  his  ofifice  of  Aide-de- 
camp to  the  King.  Mr.  Fitzherbert  was  removed  from  the  Board  of 
Trade,  Mr.  Calcraft  from  the  office  of  deputy  muster- master.    All 

House  'by  bribery  and  borough-jobbing,  and  George  in  his  turn  seized  bribery  and 
borough-jobbing  as  a  base  of  the  power  he  proposed  to  give  the  Crown.'  But  at 
this  date,  as  Green  notes,  loc.  cii.,  the  House  of  Commons  '  bad  ceased  in  any  real 
and  effective  sense  to  be  a  representative  body  at  all.' — C] 
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Parliamentary  placemen  who  failed  to  vote  in  accordance  with  the 
King's  wishes  were  summarily  dismissed,  and  even  clerks  in  public 
offices  and  other  small  officials  shared  the  fate  of  the  patrons  by  whom 
they  had  been  appointed.'  *  To  commit  General  Conway  or  Colonel 
Barrd  to  prison/  remarks  Sir  Erskine  May,  '  as  James  I.  had  com- 
mitted Sir  Edwin  Sandys,  and  as  Charles  I.  had  committed  Seldcn 
and  other  leading  members  of  the  House  of  Commons,  could  not  now 
have  been  attempted.  Nor  was  the  ill-omened  adventure  of  Charles  I. 
against  the  Five  Members  likely  to  be  repeated  ;  but  the  King  was 
violating  the  same  principles  of  constitutional  government  as  his 
arbitrar)'  predecessors.  He  punished,  as  far  as  he  was  able,  those 
who  had  incurred  his  displeasure,  for  their  conduct  in  Parliament ; 
and  denied  them  the  protection  which  they  claimed  from  privilege  and 
the  laws  of  the  country.' - 
The  Rock-  The  Kin'^s  *  policv  of  proscription'  was  soon,  however,  destined. 
ini..i.ir>-,  for  a  time  at  least.  10  very  ignominious  lauurc.  \  cr>'  shortly  after 
*"^2*  Mr.  Grcnvilles  appointment  to  the   Premiership,  diiVerenccs  sprang 

up  between  him  and  the  King.  He  had  been  intended  by  Lord  liute 
and  the  King  to  be  merely  the  agent  for  carrying  out  their  wishes  ; 
but  although  as  narrow-minded  and  imperious  in  his  pohtical  views 
as  the  King  himself,  he  was  also  equally  confident  in  his  own  abilities, 
equally  fond  of  power,  and  equally  unbending  in  maintaining  what  he 
conceived  to  be  his  rights.  Twice  did  the  King  open  negotiations 
with  Pitt  for  the  formation  of  a  new  Ministry,  but  on  each  occasion 
without  success.  Though  willing  to  receive  Pitt,  he  could  not  bring 
himself  to  accept  those  other  *  ministers  of  the  late  reign  who  had 
attempted  to  fetter  and  enslave  him,'  whom  Pitt  demanded  as  col- 
leagues, but  whom  the  King  had  declared  he  would  *  never  upon  any 
account  suffer  to  come  into  his  service  while  he  lived  to  hold  the 
sceptre."  At  length  in  1765,  utterly  wearied  of  the  Grenville  ministry, 
and  determined  at  any  cost  to  be  rid  of  them,  he  found  himself  (July 
13th)  reduced  to  the  necessity  of  accepting  as  Premier  the  Whig 
Marquis  of  Rockingham,'*  whom  he  had  so  recently  removed  from  his 
Lord-Lieutenancy ;  while  General  Conway,  who  had  been  dismissed 
from  an  office  in  the  King's  household  and  from  the  command  of  his 
regiment,  became  Secretary  of  State  and  Ministerial  leader  of  the 
House  of  Commons.     But  though  forced  by  circumstances  to  place  in 

*  Lord  Mahon,  Hisi.  of  Eng.  v.  33,  33,  53. 

•  May,  Const.  Hisi.  i.  30. 

•  Bedford  Correspondence,  iii.  224. 

*  [Green,  Hist.  £nj^.  People,  iv.  232,  says  of  Rockingham,  that  he  was  '  honest 
of  purpose,  .  .  .  inclined  to  a  pure  and  lofty  view  of  the  nature  and  end  of 
government,  .  .  .  but  he  was  yoimg,  timid,  and  of  small  abilities.' — C.] 
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office  men  whom  he  detested,  George  III.  was  still  determined  to  have  Organised 
his  own  way.     He  now  adopted  a  difTcrent  system  of  tactics.    Having,  in  Pariia- 
in  1766,  vainly  resisted  in  Council  the  proposal  of  his  Ministers  to  I"J^"J5^J  **** 
repeal  the  Stamp  Act,  which  they  deemed  absolutely  neccssar>' for  the  friend*'  to 
conciliation  of  the  American  colonics,  he  opposed  them  in  Parliament  thcStarop** 
by  means  of  an  organised  opposition  of  the  *  King's  friends,*  made  up  ^^  *"  '^^^ 
not  only  of  indcpcntlcnt  members  of  the  Court  party,  but  of  office- 
holders under  the  Crown,  who  were  encouraged  by  the  King  to  oppose 
his  Ministers,  and  were  retained  and  protected  in  their  offices  while 
voting  with  the  Opposition. 

After  twelve  months' tenure  of  office,  Rockingham  was  dismissed  M«ni^tn,-or 
by  the  King  (July  1760)  ;  and  Pitt,  who  was  now  raised  to  the  upper  i»iu,  1706. 
House  as  Earl  of  Chatham,  was  prevailed  upon  to  form  an  Adminis- 
tration on  non-party  lines,  with  the  Duke  of  Grafton  as  Premier,  he 
himself  taking  only  the  unimportant  post  of  Lord  Privy  Seal.  The 
second  ministry  of  Pii:  was.  however,  anything  but  a  success.  The 
*  Great  Commoner'  lost  his  popularity  by  the  acceptance  of  a 
peerage,  and  the  mysterious  and  melancholy  illness  by  which  he  was 
shortly  prostrated,  soon  prevented  him  from  taking  any  active  part  in 
the  Administration,  from  which  he  retired  in  Oct.  176S,  leaving  it  to 
be  carried  on  by  the  Duke  of  Grafton  amidst  ever-increasing  diffi- 
culties. 

At  length  in  1770,  the  Grafton  Ministry  resigned  ;  and  the  Whig 
party  being  divided  into  two  sections,  composed  of  the  respective 
followers  of  Rockingham  and  Chatham,  the  King  adroitly  seized  the 
opportunity  of  their  disunion  to  make  Lord  North — a  Tory,  although 
Chancellor  of  the  Exchequer  in  the  late  Administration — his  Prime 
Minister. 

It  was  during  Lord  North's  administration,  which  lasted  for  twelve  Influence  of 
years  (1770  to  1782),  that  the  Personal  influence  of  the  King  attained  atraiui'lfs 
its  highest  pitch.     'Not  only,'  we  are  told,  *did  he  direct  the  minister  3**''^'"**lS_j 
in  all  important  matters  of  foreign  and  domestic  policy,   but  he  Norths 
instructed  him  as  to  the  management  of  debates   in   Parliament,  fjj^^^' 
suggested  what  motions  should  be  made  or  opposed,  and  how  mea- 
sures should  be  carried.     He  reserved  for  himself  all  the  patronage  ; 
he  arranged  the  whole  cast  of  the  administration  ;  settled  the  relative 
place  and  pensions  of  ministers  of  state,  law  officers,  and  members  of 
the  household  ;   nominated  and  promoted  'the  English  and  Scotch 
judges  ;  appointed  and  translated  bishops  and  deans  ;  and  dispensed 
other  preferments  in  the  Church.     He  disposed  of  military  govern- 
ments, regiments,  and  commissions,  and  himself  ordered  the  marching 
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of  troops.  He  gnve  and  refused  titles,  honours,  and  pensions.'  >  He 
was,  in  fact,  as  declared  by  Mr.  Fox  in  the  House  of  Commons,  'his 
own  unadvised  minister,'  Lord  North  submitting  to  be  the  mere 
mouthpiece  of  his  Royal  master,  and  continuing  to  carry  on  the 
American  war,  although,  as  he  informed  the  King  in  1779,  *he  held  in 
his  heart,  and  had  held  for  three  years  past,'  the  opinion  that  its 
continuance  *  must  end  in  ruin  to  his  Majesty  and  the  country.' ' 

To  enforce  his  system  of  Personal  government  the  King  professed 
himself  ready  to  adopt  the  most  extreme  measures.  In  1770,  when 
Lord  Cha^.ham  was  about  to  move  an  addicss  for  dissolving  Parlia- 
ment, the  King,  in  a  conversation  with  General  Conway,  said,  laying 
his  hand  upon  his  sword,  *  I  will  have  recourse  to  this  sooner  than 
yield  to  a  dissolution.'^  He  several  times  threatened  to  abdicate  and 
retire  to  Hanover  rather  than  accept  Ministers  or  measures  of  which 
he  disapproved  :  a  threat  which  was  on  one  occasion  met  by  the 
si:^iricant  remark  of  Lord  Thurlow,  '  Your  Majesty  may  go  ;  nothing 
is  more  easv  :  but  you  mav  not  find  it  so  easv  to  return  when  vour 
Maicstv  becomes  tired  of  staving  there.'"* 
The  Rcyai  Sincc  the  acccssion  of  the  House  of  Hanover,  no  Sovereigii  of  this 
countr\'  has  exercised  the  prerogative  of  refusing  the  Royal  assent  to 
a  Bill  which  has  passed  both  Houses,^  but  it  is  not  surprising  to  find 
that  George  III.  was  prepared  to  do  so.  '  I  hope,'  he  wrote  to  Lord 
North,  in  1774,  *the  Crown  will  always  be  able,  in  either  House  of 
Parliament  to  throw  out  a  bill  ;  but  I  shall  never  consent  to  use  any 
expression  which  tends  to  establish  that  at  no  time  the  right  of  the 
Crown  to  dissent  is  to  be  used.'  ® 
Mr.  pm»-  Ai  length,  in  17S0,  Mr.  Dunning  proposed  and  carried  in  the  House 

lationson  of  Commons  his  celebrated  resolutions  affirming  '  that  the  influence  of 
ofAe"***"*^*  the  Crown  has  increased,  is  increasing,  and  ought  to  be  diminished;''' 
Crown,  but  it  was  not  until  the  lapse  of  two  more  years,  and  after  repeated 
Fall  f  Lord  "^^^^^'^^  ®^  "fi^viX.  of  Confidence  in  the  Government,  that  Lord  North 
North's        was  compelled  to  resign  office.    The  King  was  now  once  more  forced 

ministry, 

''^*-  »  May.  Const.  Hist.  i.  58  ;  Corr.  of  Geo.  III.  Nviih  Lord  Xorih,  passim,  and 

\\'ra.xali's  Mem.  ii.  148. 

*  Correspondence  of  Geo.  III.  with  Lord  North,  1768-1783  (ed.  Donne). 
'  Rockingham,  Mem.  ii.  179. 

*  May,  Const.  Hist.  i.  64. 

^  The  lost  occasions  on  which  the  prerogative  of  rejecting  Bills  was  exerted  were 
in  1692  and  1694,  when  William  III.  refused  the  Royal  assent  to  the  Bill  for 
Triennial  Parliaments  and  the  Place  Bill,  and  in  1707,  when  Queen  Anne  rejected 
a  Scotch  Militia  Bill. 

*  Lord  Brougham's  Works,  iii.  85. 
'  Cobbett's  Pari.  Hist.  xxi.  347. 
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to  fall  back  upon  the  Whigs,  and  Lord  Rockingham  again  (March,  Rockiog- 
1782)  became  Prime  Minister.  -He  died,  however,  in  the  July  fol- p^^tS*** 
lowing,  when  the  King  conferred  the  office  of  First   Lord  of  the  '^f*; 
Treasury  upon  the  Earl  of  Shelbume,  the  leader  of  the  Chathamite  illSi'sfe?.^ 
section  of  the  Whig  party — a  choice  which  caused  a  large  part  of  the  bume,  178a. 
Ministr}',  including  Charles  James   Fox,  Burke,   and  the   Duke  of 
Portland,  who  represented  the  Rockingham  section,  to  resign  and  go 
into  factious  opposition.     Lord  Shelbume  continued  in  ofnce  long 
enough  to  conclude  the  Peace  of  Versailles  (20  Januar>',  17S3),  by 
which   George   III.   at  length    acknowledged,  without  reserve,   the 
Independence  of  the  United  States  of  America.     But  when  the  pre- 
liminary articles  of  Peace  were  laid  before  Parliament,  the  discon- 
tented Whig  faction  led  by  Fox  entered  into  an  unnatural  coalition 
with  the  followers  of  Lord  North,  and  by  their  adverse  maiority  in  the 
House  of  Commons  compelled  Lord  Shelbume  to  resign. 

The  King  stru.ijgled  hard  against  *  his  new  tvrants/  the  successful  The  Ciali. 
leaders  of  the  coalition.  Twice  he  vainly  solicited  the  voun^'cr  Pitt —  lit"  ;,J"'*' 
who  had  recently  held  omce  for  the  rirst  time  as  Lord  Sheiburne's 
Chancellor  of  the  Exchequer — to  form  an  Administration  ;  but  at 
length  (2  April,  1783),  he  found  himself  constrained  to  accept  the 
Coalition  Ministry,  of  which  the  Duke  of  Portland,  Fox,  and  Lord 
North  were  the  Chiefs.  Chafing  at  his  renewed  bondage,  the  King 
now  thwarted  his  Ministers  to  the  utmost  of  his  power,  and  revived 
the  unconstitutional  tactics  of  1766,  through  an  organised  opposition  in 
Parliament  by  means  of  *  the  King's  friends.' 

In  order  to  defeat  in  the  Lords  the  India  Bill  introduced  by  Mr.  Org.inised 
Fox,   Secretary  of  State,  Lord   Temple  was  authorised  to   protest  Trf^Yu" 
against  it  in  the  King's  name  and  to  canvass  the  Peers  against  this  ™«»?'  ^y  '^« 
measure  of  his  own  Ministers.     'His  Majesty,'  the  King  wrote  on  a  friends' to 
card,  as  an  authority  for  the  proceeding,  'allows  Earl  Temple  to  say  lidiJBiiiin 
that  whoever  voted  for  the  India  Bill  was  not  only  not  his  friend,  but  '78> 
would  be  considered  by  him  as  an  enemy ;  and  if  these  words  were 
not  strong  enough,  Earl  Temple  might  use  whatever  words  he  might 
deem  stronger,  and  more  to  the  purpose.'  *     Indignant  at  this  conduct,  Declaration 
the  Commons  passed  a  Resolution,  on  the  17th  December,  1783, '  that  mons\gaJnst 
to  report  any  opinion,  or  pretended  opinion,  of  his  Majesty,  upon  any  {|l*  kJ,^, 
bill,  or  other  proceeding,  depending  in  either  House  of  Parliament,  «*««!  »7th 
with  a  view  to  influence  the  votes  of  the  members,  is  a  high  crime  and    *^'  *'  ^' 
misdemeanour,  derogatory  to  the  honour  of  the  Crown,  a  breach  of  the 
fundamental  privileges  of  Parliament,  and  subversive  of  the  constitu- 

^  Duke  of  Buckingham's  Court  and  Cabinets  of  George  III.  i.  288,  289  ;  May, 
Const.  Hist.  L  68. 
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tion.'  *    On  the  rery  day  that  this  Resolution  was  passed,  the  House 
of  Lords  rejected  the  India  Bill,  and  on  the  foUowiog  day  the  King 
dismissed  his  Ministers. 
■t^MTof  Om      '^^*  abrupt  and  contemptuous  dismissal  of  a  Ministry  who  were 
CMiifioa      supported  by  a  vast  majority  in  the  House  of  Commons  brought  the 
^Vy^^'       King  into  critical  conflict  with  his  Parliament,  from  which  he  was 
Cniical  reU-  Only  saved  by  the  genius,  perseverance,  and  tact  of  William  Pitt,  who 
ichiKtind*    "®^  consented  to  undertake  the  formation  of  a  Government.     In 
PariiaiiMfic   spite  of  votcs  of  want  of  confidence,  and  of  attempts  to  prevent  a 
Mr.  ricc,      dissolution    by  postponing  the  supplies,  the    youthful   Premier  of 
ni^    *       twenty-five  gained  the  enthusiastic  support  of  the  nation,  and  within 
four  months  the  Opposition  majority,  which  had  been  two  to  one 
against  the   Mintstr\%  dwindled  down   to  a  bare  majority  of  one. 
C«n«rai        Parliament  was  now  dissolved  ;  and  a  general  election  gave  to  Pitt  an 
17**4."^  **      ovcnvhclming  majority,  which  maintained  him  in  power  for  seventeen 
Triuniph  of   years.     The  triumph  of  the  King  and  the  Minister  was  complete; 
p.ttjtnd  the  y^^  ascendcncv  of  the  Crown   was  established,  and  continued,  for 
nearly  fifty  years,  to  prevail  over  every  other  power  in  the  State.    But 
P«n<?nai^*    the  King's  will  was  no  longer  supreme,  as  it  had  been  during  the 
jfifluenre       Administration  of  Lord   North.    Although  he  continued  his  accus- 
tomed activity  in  public  affairs,  *  he  had  now  a  minister  who,  with 
higher  abilities  and  larger  views  of  state  policy,  had  a  will  even 
stronger  than  his  own.     Throughout  his  reign,  it  had  been  the 
tendency  of  the  King's  personal  administration  to  favour  men  whose 
chief  merit  was  their  subservience  to  his  own  views,  instead  of  leaving 
the  country  to  be  governed — as  a  free  state  should  be  governed — by 
its  ablest  and  most  popular  statesmen.     He  had  only  had  one  other 
minister  of  the  same  lofty  pretensions — Lord  Chatham ;   and  now, 
while  trusting  that  statesman's  son — sharing  his  councils,  and  ap- 
proving his  policy — ^he  yielded  to  his  superior  intellect."    The  wishes 
powlrfir*''^  of  the  King  however,  still  exercised  great  influence  on  the  Ministers 
in  the  general  policy  of  the  Government ;  and  it  was  the  King's 
persistent  refusal  to  sanction  the  introduction  of  a  measure  for  the 
relief  of  the  Roman  Catholics  which  at  length  caused  Pitt,  in  1801,  to 
resign.     Out  of  personal  regard  for  the  King,  he  shortly  afterwards 
promised  never  to  revive  the  Catholic  question ;   and  on  his  again 
taking  office  in  1804,  he  was  prevented  from  strengthening  his  govern- 
ment by  the  admission  of  Mr.  Fox  to  the  Cabinet,  by  the  King's 
absolute  refusal.     George  declared  'that  he  had  taken  a  positive 

*  Comm.  Joum.  xxxix.  84a. 

•  May,  Const.  Hist.  i.  78. 
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determination  not  to  admit  Mr.  Fox  into  his  councils,  even  at  ike 
hasitrd  of  a  civil  war ^ ' 

During  the  successive  Ministries  of  Addington  (iSoi),  Pitt  (1S04}, 
Grcnvillc,  Fox,  and  Addington,  known  as  'AH  the  Talents  '(1S06), 
Portland  (1807),  and  Pcrcc\'al  (1S09),  down  to  the  year  1810,  when  the 
King's  mental  disease  necessitated  the  appointment  of  a  Regency,  the 
Personal  influence  of  the  Sovereign  remained  predominant.  In  1S07, 
George  III.  even  went  so  far  as  to  require  a  written  declaration  from 
the  Grenville  Ministry  that  they  would  never,  under  any  circumstances, 
propose  to  him  further  concessions  to  the  Roman  Catholics,  or  c;*€n 
offer  him  any  advice  upon  the  subject,-  This  flagrantly  unconstitu- 
tional pledge,  which  Sir  Samuel  Romilly  maintained  in  Parliament 
would  have  rendered  any  Ministers  who  gave  it  guilty  of  a  high 
crime  and  misdemeanour,^  was  firmly  but  respectfully  refused,  and 
the  refusal  was  immediately  followed  by  the  dismissal  of  the 
Ministrv. 

Since   the  reign   of  George   III.,  but   more  especially  since  the  Dirninmion 
Reform  Act  of  1S32  made  the  House  of  Commons  what  i:  had  ceased  rrlrtulnce  of 
to  be — a  body  really  representing  the  opinions  of  the  largest  estate  of  *^5  '^°\*" 
the  realm,  the  Commons  of  Enq:land — the  Personal  influence  of  the  ihe  reijjn  of 

/^  — ->  Iff 

Sovereign  in  the  Executive  administration  has  steadily  declined.     It  ,     '^** 

'Its  OCCA* 

has,  however,  been  asserted  at  intervals  with  effect.     Under  George  sionaia»cr- 
IV.,  the  influence  of  the  Crown  remained  paramount,  and  the  two  *'°"' 
great  parties  in  the  State  sought  the  Royal  favour  first,  as  the  avenue 
to  Parliamentar}'  support.     Yet  it  was  in  this  reign  that  the  remnant 
of  independent  Kingship  which  had  survived  the  Revolution,  and  even 
acquired  renewed  vigour  and  extension   in  the  fostering  hands  of 
George  III.,  may  be  said  to  have  expired  on  the  day  when  that  King's 
son  and  successor,  after  a  prolonged  struggle,  finally  gave  his  consent 
to  the  Bill  for  Roman  Catholic  Emancipation  in  1829.^    William  IV.,  Sudden  <iu- 
indeed,  in  November,  1834,  endeavoured  to  assert  his  personal  wishes  Loni  *\iei. 
in  the  choice  of  a  Ministry,  without  reference  to  the  will  of  Parliament,  ^^-JJJf^  y^ 
by  suddenly  dismissing  the  Whig  Ministry  of  Lord  Melbourne,  and  wuiimi  iv. 
entrusting  to  Sir  Robert  Peel  the  formation  of  a  Government  from  a  *  *** 
party  whose  followers  numbered  less  than  a  fourth  of  the  House  of 
Commons.*    But  the  impolicy  of  the  act  exceeded  even  its  unconstitu- 

*  Rose's  Diaries  and  Corr.  ii.  156,  182  :  Horace  Twiss,  Life  of  Eldon,  i.  446  seq. 

■  Letter  of  I^rd  Grenville  to  Nrarquis    of   Buckingham,   17  Mar.    1807.  in 
Buckingham's  Court  and  Cabinets  of  Geo.  III.  iv.  143. 

■  Hansard,  ist.  Ser.  iv.  327. 

*  See  Gladstone,  Gleanings,  i.  38.  78. 

*  •  The  right  of  the  King  to  dismiss  his  ministers,'  observes  Sir  Erskine  May, 
'  was  unquestionable  :  but  constitutional  usage  has  prescribed  certain  conditions 
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tionality.    The  new  Premier  dissolved  Parliament ;  and  the  General 
Election  again  returned  a  Liberal  majority,  much  smaller  indeed 
than  the  former  one,  but  sufficient,  more  compact,  and  better  or- 
ganised, 
mienh^p^       After  a  gallant  struggle — in  which  he  rivalled  the  great  qualities 
Sir  l^^bert     formerly  displayed  by  Pitt — against  the  hostile  majority  which  his 
lowed  bvthc  Appeal  to  the  countr>-  had  evoked,  Peel  was  compelled  to  resign,  and 
MdbourM*  ^"  April,  XS35,  the  Melbourne  ministry,  with  some  alterations,  was 
miniktry,      reinstated  in  office.     It  was  still  in  power  at  the  accession  of  her 
present  most  gracious  Majesty,  and  was  at  once  honoured  with  her 
confidence. 

Growing  unpopularity  caused  the  Melbourne  Ministry  to  resign  in 

1S39,  and  the  summons  of  Sir  Robert  Peel  to  form  an  Administration 

dlam^r       S^^'^  "^*^  ^°  what  is  known  as  the  *  Bedchamber  Question.'    Nearly  all 

gucsiion,      the   ladies  of  the  Household  were  related  to  the  members  of  the 

^^  Melbourne  Cabinet  or  to  their  political  adherents  ;  and  Sir  Robert 

Peel,  convinced  of  the  dimculties  which  would  beset  a  Minister  who 

should  leave  about  Her  Majesty's  person  the  nearest  relatives  of  his 

political  opponents,  informed  the  Queen  that  he  could  not  undertake 

the  formation  of  a  Ministr)'  unless  he  was  permitted  to  make  some 

changes  in  the  higher  oltices  of  the  Court,  including  the  ladies  of 

her  Bedchamber.    The  Queen,  by  the  advice  of  Lord  Melbourne  and 

his  colleages,  refused  '  to  adopt  a  course  which  she  conceived  to  be 

contrary'  to  usage,  and  which  was  repugnant  to  her  feelings.'    Sir 

Robert   Peel   declined  to  accept  office  on  those  terms  ;    and  the 

Melbourne  Ministry  conducted  the  government  for  two  years  longer. 

Pee?t°reso-    ^'  again  resigned  in  1841,  after  an  appeal  to  the  country  had  failed  to 

lutionof       reverse  the  verdict  of  the   House  of  Commons,  pronounced  by  a 

fidence  in      majority  of  one,  on  a  Resolution  of  Sir  Robert  Peel,  affirming  that  the 

i8*f'*°**'^*  Ministers  of  the  Crown  did  not  possess  the  confidence  of  the  House 

of   Commons,  and    '  that  their  continuance  in  office  under  such 

circumstances  was  at  variance  with  the  spirit  of  the  Constitution.' 

pijef  ^Sre^     On  assuming  office,  Peel  met  with  no  further  difficulties  on  the  Bed- 

mier,  X84T. 

under  which  this  right  should  be  exercised.  It  should  be  exercised  solely  in  the 
interests  of  the  State,  and  on  grounds  which  can  be  justified  to  Parliament,  to 
whom,  as  well  as  to  the  king,  the  ministers  are  responsible.  ...  It  was  not 
directly  alleged  that  the  ministers  had  lost  the  confidence  of  the  king  ;  and  so  little 
could  it  be  affirmed  that  they  had  lost  the  confidence  of  Parliament  that  an 
immediate  dissolution  was  counselled  by  the  new  administration.  The  act  of  the 
King  bore  too  much  the  impress  of  his  personal  will,  and  too  little  of  those  reasons 
of  state  policy  by  which  it  should  have  been  prompted :  but  its  impolicy  was  so 
signal  as  to  throw  into  the  shade  its  unconstitutional  character.'  Const.  Hist,  l 
147. 
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chamber  question  ;  and  the  principle  for  which  he  contended  has 
since  been  admitted,  on  all  sides,  to  be  Constitutionally  correct.^ 

The  latest  illustration  of  the  personal  share  which  the  Sovereign  JiJ!J„?^"  * 
takes  in  public  business  is  afforded  by  the  Memorandum  communi-  dum  on  the 
cated  by  the  Queen,  in  1850,  through  Lord  John  Russell,  her  Prime  L^^secrSlry 
Minister,  to  Lord  Palmerston,  the  Secretary  of  State  for  Foreign  fJJ^^oJJJJ 
Affairs.-    *The  Queen  requires,'  it  declared,  *  first,  that  Lord  Palmer-  1853. 
ston  will  distinctly  state  what  he  proposes  in  a  given  case,  in  order 
that  the  Queen  may  know  as  distinctly  to  what  she  is  giving  her  royal 
sanction.     Secondly,  having  once  given  her  sanction  to  a  measure, 
that  it  be  not  arbitrarily  altered  or  modified  by  the  minister.    Such 
an  act  she  must  consider  as  failing  in  sincerity  towards  the  Crown,  and 
justly  to  be  visited  by  the  exercise  of  her  constitutional  right  of  dismiss- 
ing that  minister.     She  expects  to  be  kept  informed  of  what  passes 
between  him  and  the  foreign  ministers  before  important  decisions  are 
taken  based  upon  that  intercourse  ;  to  receive  the  foreijj:n  despatches  in 
good  time ;  and  to  have  the  drafts  for  her  approval  sent  to  her  in  suni- 
cient  time  to  make  herself  acquainted  with  their  contents  before  they 
must  be  sent  onV    But  in  controlling  one  Minister  the  Sovereign  still 

*  By  the  existing  aiTAngement,  which  has  now  long  prevailed,  the  Mistress  of  the 
Robes,  who  is  only  an  aiiendani  at  Court  on  great  occasions,  changes  with  the 
Ministry,  but  the  Ladies  in  Waiiinp,  who  are  periodically  resident  at  the  Coun, 
and  by  virtue  of  their  office  enjoy  much  closer  personal  contact  with  the  Queen,  are 
appointed  and  changed  without  regard  to  the  political  connexions  of  their  husbands. 
Gladstone,  Gleanings,  i.  40. 

'  [This  Memorandum  is  obviously  connected  with  the  Pacifico  case,  and 
illustrates  what  the  Edinburgh  Rn'icu;  Jan.  1890,  Art.  The  Life  0/  Lord  John 
Russell,  calls  the  '  three-cornered  duel,'  which,  as  it  says,  went  on  during  the  greater 
part  of  Lord  John's  Administration  between  Lord  Palmerston.  the  Premier,  and 
the  Court.  The  Edinburgh  Reviewer,  loc.  cit.,  p.  ao.  cites  from  Mr.  Walpole's 
Life  a  letter  from  Lord  John  to  Lord  Palmerston,  x8th  Feb..  1850,  in  which  occur 
passages  shewing  that  the  Queen  expected  to  see  the  last  draft  of  Despatches  sent 
by  the  Foreign  Secretiiry  to  British  Representatives  abroad.  '  The  Queen  asked 
me  again  yesterday  about  the  Despatch  to  Wyse,  and  said  she  had  not  seen  it 
again.  .  .  .  She  expressed  great  displeasiu'e  that  the  despatch  had  been  sent  off 
without  inserting  the  discretionary  power  to  Wyse  and  Parker  which  I  had 
recommended.  .  .  .  Here,  then,  is  a  despatch  gone  on  an  important  subject 
which  is  not  in  conformity  with  the  Queen's  opinions,  or  mine,  or  that  of  the 
Cabinet.'  Lord  Palmerston,  replying  the  same  day,  mentions  having  received  a 
memorandum  from  the  Queen  the  day  before  [i7ih  Feb.]  in  which  she  said  that 
Lord  John  had  told  her  that  the  Foreign  Secretary  had  '  sent  off,  unaltered,'  the 
despatch  of  which  on  Friday  the  Queen  had  sent  him  the  draft,  accompanied  by  a 
memorandum  from  Lord  John  suggesting  two  alterations  in  which  the  Queen  said 
that  she  herself  concurred.  Lord  Palmerston  then  says  that  he  sent  the  Queen  the 
draft  itself,  '  with  the  alteration  which  he  did  make  in  it,  and  Lord  John's  own  note 
stating  that  such  alteration  was  very  good.'  WHiat  results  from  all  this  is  clearly, 
as  the  Edinburgh  Reviewer  remarks,  that  Lord  Palmerston's  idea  was  to  be  *  the 
autocrat  of  the  ^'oreign  Office,'  but  it  seems  equally  clear  that  in  the  Pacifico  case, 
at  least.  Lord  John  Russell  was  not  fair  to  him.  and  practically  misrepresented 
Lord  Palmerston's  conduct  to  the  Queen.  Under  such  circumstances  the  '  three- 
cornered  duel'  was  inevitable. — C] 
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acts  upon  the  advice  and  responsibility  of  another— her  fiist  minister — 
to  whom  copies  of  despatches  and  other  information  are  also  com- 
municated in  order  to  enable  him  to  give  snch  advice  efiectnally.' 
CofMtiM'  The  Constitutional  right  of  dismissing  a  minister,  asserted  in  the 

^iuwJUJUnz  Queen's  Memorandum,  is  now  practically  placed  at  the  disposal  of  the 
a  MiAMftcr  Premier  and  the  Cabinet,  who  are  thus  enabled,  as  a  whole,  to  exercise, 
through  the  Crown,  a  check  upon  each  individual  member.  This  was 
exemplified,  shortly  after  the  French  caufi  i/V/it/ o(  the  2nd  December, 
thTrlm<y!^ak  1 85 1,  when  Lord  Palmcrston  was  removed  from  the  Foreign  Sccrctary- 
t/(  ImtiI  ship  in  Lord  John  Russell's  Administration  on  the  ground  that  be  had 
fr!tm*hc^  exceeded  his  authority  in  expressing  to  the  French  Ambassador 
Koreiirn  ^  opinions  favourable  to  the  policy  of  ihc  recent  couptfcttii  andat  variance 
•hip  to  idsf.  with  the  Non-Inter\-cntion  despatch  agreed  upon  by  the  Cabinet.- 
Incraatcd  While  thc  Personal  influence  of  the  Sovereign  in  the  government  of 

E!wuiiy«. *  ^hc  countr>-  has  steadily  decreased  since  the  reign  of  George  III.,  the 
power  of  thc  Crown,  ns  wielded  by  its  Minisicrs,  has  continued  to 
increase  from  thc  Revolution  down  to  the  present  time.     The  expan- 
sion of  the  Empire,  the  great  extension  of  public  establishments,  the 
vast  increase  of  patronage — civil,  militar>-,  and  ecclesiastical — and  the 
more  profuse  distribution  of  honours,  have  all  largely  added  to  the 
influence  of  the  Executive  Government,  while  its  coercive  power  has 
been  augmented  by  the  establishment  of  the  Police,  the  recent  con- 
centration of  thc  militar>'  forces,  the  abolition  of  purchase  in  the  army, 
and  the  transfer  of  the  command  and  jurisdiction  over  the  auxiliary 
forces  to  thc  Sovereign,  to  be  exercised  through  the  Secretar>'  of  State 
for  War.     During  the  present  reign  the  power  and  influence  of  the 
Crown,  always  wisely  and  Constitutionally  exercised  for  thc  public 
benefit,  on  thc  advice  of  responsible  Ministers,  have  provoked  no 
attempts  at  restraint ;  and  the  Personal  power  of  the  Sovereign,  as 
distinguished  from  the   power  of  thc  Regal  office,  having  been  re- 
strained within  due  limits,  the  ancient  jealousy  of  the  Crown,  inherited 
from  the  struggles  of  our  ancestors,  may  now  almost  be  said  to  have 
died  out. 
Revenutiof      It  was  at  the  Revolution  that  a  limitation  was  for  the  first  time 
tht  Crown,    imposed  Upon  the  personal  expenditure  of  the  Sovereign.     Previously 
it  had  been  customary  for  the  Parliament,  at  the  commencement  of 
each  reign,  to  grant  to  the  King  the  ordinary  Crown  revenues  con- 
sisting of  (i)  the  hereditary  revenues  of  the  Crown  itself,  viz.,  the 
rents  of  Crown  lands,  the  feudal  rights  (surrendered  by  Charles  II.  in 

>  Statement  by  Lord  John  Russell,  Hansard,  Deb.  3rd  ser.  cxix.  91  ;  May. 
Const.  Hist.  i.  160  ;  Martin,  Life  of  thc  Prince  Consort,  ii.  ^ao  seq. 
*  May,  Const.  Hist.  i.  x6z. 
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1660,  in  exchange  for  the  excise  duties),  the  proceeds  of  the  Post-Office 
and  wine  licences  ;  and  (2}  the  produce  of  taxes  voted  to  the  King  for 
life.    The  annual  revenue  of  Charles  II.  from  these  sources  was 
sometimes  a  little   above,   sometimes  a  little    below,  the    sum   of 
j£ 1, 200,000,  which  was  fixed  by  Parliament  as  the  ordinary  revenue  of 
the  Crown  ;  that  of  James  II.  amounted  on  an  average  to  ^1000,964 
a  year,  out  of  which  the  King  was  expected,  in  time  of  peace,  to 
support  the  Royal  dignity  and  Civil  government  and  also  the  public 
defence.    But  whatever  remained  after  payment  of  these  necessary 
expenses  of  the  government  was  at  the  King's  absolute  disposal ;  in 
addition  to  which  Charles  II.  did  not  hesitate  to  apply  to  his  own 
privy  purse  large  sums  of  money  which  had  been  specially  appro- 
priated by  Parliament  for  the  purposes  of  the  war.    At  the  accession  of 
William  and  Mary,  however,  Parliament  lixcd  the  annual  revenue  of 
the  Crown,  in  time  of  peace,  at  ;/^  1,200,000,  of  which  about  £700,000 
(derived  from  the  hereditary  revenues  of  the  Crown,  and  from  a  part 
of  the  Excise  duties}  was  separately  appropriated  to  what  was  after- 
wards called  the  King''s  *  Civil  Lis:,'  comprising  the  personal  expenses  The  *  civil 
of  the  King,  the  support  of  the  Royal  Household,  and  also  the  payment 
of  civil  omces  and  pensions,  which  were  more  fairly  chargeable  to  the 
remaining  portion  of  the  Crown  revenue  devoted  to  the  strictly  public 
expenditure  of  the  State. 

The  principle  that  the  King's  regular  and  domestic  expenses  should 
be  restricted  to  a  fixed  annual  sum  distinct  from  the  other  departments 
of  public  expenditure,  was  adhered  to  in  succeeding  reigns,  and  down 
to  the  accession  of  George   II.  the  Civil   List  was  maintained  at 
;£7oo,ooo.     Both  Anne  and  George  I.,  however,  incurred  debts,  the 
former  of  ;£  1,200,000,  the  latter  of  ;£  1,000,000,  which  were  discharged 
by  Parliament  by  loans  charged  upon  the  Civil  List  itself.    The  Civil 
List  of  George  11.  was  fixed  at  a  minimum  of  ;^8oo,ooo.  Parliament 
undertaking  that  if  the  Hereditary  revenues  should  produce  less  than 
that  sum  it  would  make  up  the  deficiency — a  liability  which  it  dis- 
charged in  1746,  by  paying  off  a  Civil  List  debt  of  ;^456,ooo.    But  the 
direct  control  of  ParHament  over  the  personal  expenses  of  the  King 
was  first  acquired  on  the  accession  of  George  III.,  who  surrendered  to 
the  nation  his  life  interest  in  the  hereditary  revenues,  and  all  claims  to 
any  surplus  which  might  accrue  from  them,  in  return  for  a  fixed  Civil 
List  of  ;^8oo,ooo  (increased  in  1777  to  ;^90o,ooo)  *for  the  support  of 
his  household,  and  the  honour  and  dignity  of  the  Crown.'    In  addition, 
however,  to  the  fi.xed  Civil  List,  George  III.  enjoyed  a  considerable 
further  income,  derived  from  the  Droits  of  the  Crown  and  Admiralty 
and  other  sources,  which  was  wholly  independent  of  Parliamentary 
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control ;  and  yet,  notwithstanding  the  King's  economical  and  even 
parsimonious  mode  of  living,  and  the  removal,  from  time  to  time,  from 
the  Civil  List  of  various  charges  which  were  unconnected  with  the 
personal  comfort  and  dignity  of  the  Sovereign,  his  struggle  to  establish 
the  ascendency  of  the  Crown  by  systematic  bribery  of  members  of 
Parliament  with  places,  pensions,  and  direct  gifts  of  money,  compelled 
him  to  make  repeated  applications  to  the  nation  for  payment  of  debts 
upon  the  Civil  List.  Altogether,  the  arrears  paid  off  by  Parliament 
during  his  reign — exclusive  of  a  debt  of  j^30o,ooo  charged  on  the  Civil 
List  in  17S2,  when  its  expenditure  was  curtailed  and  split  up  into 
separate  classes — amounted  to  a  total  of  ^^3,39^,000.^ 

William  IV.,  on  his  accession,  surrendered  not  only  the  Hereditary 
revenues,  but  all  the  other  sources  of  revenue  which  had  been  enjoyed 
by  his  predecessors  ;  receiving  in  return  a  Civil  List  of  ^£5 10,000, 
which  was  at  the  same  time  relieved  from  most  of  the  charges  which 
more  properly  belonged  to  the  civil  government  of  the  State.  The 
Civil  List  of  Oucen  \'ictoria  was  settled,  on  the  same  principles,  at 
the  annual  sum  of  ^385,000  ;  and  while  the  removal  of  civil  charges 
has  freed  the  Crown  from  any  suspicion  of  indirect  influences, 
the  improved  administration  of  the  present  Sovereign  and  her  two 
immediate  predecessors  has  rendered  it  unnecessary  to  apply  to 
Parliament  during  their  reigns  for  the  discharge  of  debts  upon  the 
Civil  List. 
Crown  The  surrender  of  the  Crown  lands  to  be  disposed  of  by  Parliament, 

like  the  other  revenues  of  the  State,  for  the  public  service — begun  by 
George  111.  and  now  *  by  a  custom  as  strong  as  law '  repeated  by  each 
sovereign  at  the  beginning  of  his  reign — is  one  instance  among  others 
of  the  return  in  modem  Constitutional  usage  to  the  simpler  principles 
of  the  older  Constitution.  We  have  seen,  in  an  earlier  chapter,  how 
the  Falkland,  the  land  of  the  nation,  which  could  not  be  alienated 
without  the  consent  of  the  Witan,  gradually  changed  into  Terra  Regis^ 
the  land  of  the  King,  to  be  dealt  with  according  to  his  personal  plea- 
sure.^ Continually  augmented  by  feudal  escheats  and  forfeitures  the 
Crown  lands  were  as  continually  diminished  by  improvident  grants  to 
the  Royal  favourites  and  followers.  Attempts  were  made  to  check 
this  abuse  from  time  to  time,  but  without  effect,  and  Charles  L  still 
further  diminished  the  Royal  patrimony  by  extensive  sales  and 
mortgages.  His  example  was  followed  by  the  Parliaments  of  the 
Commonwealth  ;  and  although  at  the  Restoration  these  latter  sales 
were  declared  void,  Charles  II.  soon  squandered  the  estates  which 

^  Report  on  Civil  List,  18x5,  p.  4 ;  May,  Const.  Hist.  i.  243. 
•  Supra,  pp.  n — 13, 
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had  been  restored  to  the  Crown,  and  in  three  years  reduced  their 
annual  income  from  ^^2 17,000  to  ;^  100,000.  James  II.  and  William 
III.  were  equally  liberal  and  improvident,  and,  on  the  accession  of 
Queen  Anne,  it  was  found  by  Parliament  that  the  Crown  lands  had 
been  so  reduced  that  the  net  income  from  them  scarcely  exceeded  the 
rent-roll  of  a  squire.'  To  presen-e  what  still  remained,  an  Act  was 
passed  (i  Anne,  c  8,  s.  5)  which  after  sadly  reciting  *that  the 
necessary  expenses  of  supporting  the  Crown,  or  the  greater  part  of 
them,  were  formerly  defrayed  by  a  land  revenue,  which  had,  from  time 
to  time,  been  impaired  by  the  grants  of  former  kings  and  queens,  so 
that  her  Majesty's  land  revenues  could  then  atford  ver>'  little  towards 
the  support  of  her  government/  prohibited  absolute  grants  entirely, 
and  prescribed  stringent  conditions  as  to  the  length  of  term  and 
rentals  of  all  future  leases.  Thus  the  small  remnant  of  the  land  which 
had  once  been  the  land  of  the  people  was  saved  from  utter  dissipation, 
and  since  its  restoraiion  to  the  nation  by  George  III.  *the  Terra 
Real's  of  the  Norman  has  once  more  become  the  jo/i'/a/tti  o(  ihQ  days 
of  our  earliest  freedom.'  - 

This  change  has  been  accompanied  by  the  restoration  to  the  Crown  Private  pro- 
of a  right  which  it  had  lost  during  its  uncontrolled  tenure  of  the  sovereign, 
hereditary  estates.  During  the  days  when  the  Falkland  wtilS  really 
the  land  of  the  people,  the  King,  equally  with  the  subject,  had  enjoyed 
the  right  of  inheriting,  purchasing,  devising,  and  otherwise  disposing 
of  lands  which  were  his  own  private  property.'  But  when  the  King- 
ship had  become  more  strictly  hereditary,  and  the  lands  of  the  nation 
came  to  be  regarded  as  the  property  of  the  King,  the  person  and  the 
office  of  the  King  were  held  to  be  so  thoroughly  identified  that  his 
private  estates  were  merged  in  the  Royal  demesne  and  made  incapable 
of  alienation  by  will.  After  the  restoration  of  the  Crown  lands  to  the 
nation,  it  was  felt  to  be  reasonable  *  that  a  restriction  which  belonged 
to  a  past  state  of  things  should  be  swept  away,  and  that  sovereigns 
who  had  surrendered  an  usurped  power  which  they  ought  never  to 
have  held  should  be  restored  to  the  enjoyment  of  a  natural  right  which 
ought  never  to  have  been  taken  from  them.***    Accordingly  the  Sove- 

^  The  Crown  lands  received  some  augmentation  from  forfeitures  after  the 
rebellions  of  1715  and  1745 ;  but  during  the  first  2^  years  of  Geo.  III.  they 
produced  a  net  average  fentol  of  little  more  than  ^6,ooo  a  year.  Improved 
administration  and  the  rise  in  the  value  of  land  have  since  rendered  them  much 
more  productive.  In  1798  they  were  valued  at  ^^201,350  a  year ;  in  xSia  at 
/383,x6o;  in  x8ao  they  actually  yielded  ;f  1x4, 852;  in  1830  they  produced 
Z373>770 ;  and  in  i860  they  returned  an  income  of  ;£4x6,53o,  exceeding  the  Civil 
Xisi  granted  to  the  Queen.     May,  Const.  Hist.  i.  255. 

*  Freeman,  Growth  of  Eng.  Const,  p.  X34« 

*  Supxi,  p.  13,  /d,  n.  I. 

*  Freeman,  Growth  of  Eng.  Const  p.  136 ;  and  see  Allen,  Royal  Prerogative, 
p.  154. 
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reign  has  again  been  invested  with  the  right  of  acquiring  and  disposing 
of  private  property  in  the  same  manner  as  any  other  member  of  the 
nation.' 

II.  The  House  of  Lords. 

Since  the  Revolution,  the  House  of  Peers — the  lineal  representative 
of  the  old  Great  Councils  and  the  older  Witcnagemots  ' — has  under- 
gone changes  in  its  numbers,  composition,  and  political  weight  and 
influence,  greater  even  than  the  changes  which,  during  the  same 
period,  have  so  materially  affected  the  practical  exercise  of  the 
authority  of  the  Crown  in  government  and  legislation.  In  the 
Parliament  of  1454,  the  last  held  before  the  outbreak  of  the  Wars  of 
the  Roses,  the  number  of  lay  Peers  who  attended  was  53.  In  1485, 
only  29  recjiv  d  writs  of  summons  to  the  first  Parliament  of  Henry 
VII.'  The  greatest  number  summoned  by  Henry  VIII.  was  51, 
which  had  increased  at  the  death  of  Elizabeth  to  59.  In  the  mean- 
time, by  the  suppression  of  the  monasteries  and  the  consequent 
removal  from  the  Upper  House  of  about  36  abbots  and  priors,  the 
Spiritual  Peerage  rmcluding  5  of  the  new  sees  created  by  Henry 
VIII.*)  had  been  reduced  to  the  number  of  26,  at  which  it  has  ever 
since  remained. 

The  four  Stuart  kings  created  193  new  Peers,  but  as  during  their 
reigns  99  peerages  became  extinct,  the  number  of  the  Peerage  at  the 
Revolution  of  16SS  actually  stood  at  about  150,  which  was  raised  by 
William  III.  and  Queen  Anne  to  16S.  The  House  of  Lords  was 
further  increased  in  1707,  on  the  passing  of  the  Act  of  Union  with 
Scotland,  by  the  addition  of  16  Representative  Peers  from  that  kxng« 
dom,  elected  at  the  commencement  of  every  Parliament.  This  rapid 
augmentation  of  the  Peerage,  but  more  especially  the  realization  of  the 
power  of  the  Crown  to  swamp  the  majority  in  the  Upper  House 
(manifested  in  171 1  by  Queen  Anne's  creation  of  12  peers  in  one 
batch),  excited  the  jealousy  of  the  Lords* ;  and  this  feeling — ^acting  in 
conjunction  with  the  fear  lest  the  Prince  of  Wales,  who  was  in 
opposition  to  his  father,  should  on  coming  to  the  throne  make  use  of 

»  See  39  &  40  Geo.  III.  c.  88  :  4  Geo.  IV.  c.  18  ;  25  &  26  Vict.  c.  37. 

*  Supra,  pp.  x88,  189.     [Cf.  L.  O.  Pike,  Const  Hist.  House  of  Lords,  pp. 
26.] 

*  Supra,  p.  281. 

*  Supra,  p.  319,  n.  3. 

^  [The  fears  to  which  such  a  practice  might  naturally  give  rise  have  been  felt 
in  much  later  days.  In  1832  the  Duke  of  Wellington  wrote  to  Lord  Lyndhurst.  as 
cited  in  Sir  Theodore  Martin's  Life  of  Lord  Lyndhurst,  Lond.  1883,  p.  300,  a.  i, 
•  They  say  here  that  the  object  ot  Lord  Grey's  visit  to  Brighton  is  to  create  peers.' 
If  it  is  so,  I  am  convinced  that  he  will  be  successful  and  that  there  is  an  end  to  ihe 
character  and  independence  of  the  House  of  Lords.' — C] 
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his  prerogative  to  overthrow  the  Whig  majority  in  the  Upper  House 
by  the  creation  of  Tory  peers— induced  the  Whig  ministry  of  Sunder-  jJ^Uj^f^  '** 
land  and  Stanhope  in  17 19  and  1730  to  support  proposals  for  the  prerogative 
limitation  of  the  Royal  prerogative  of  creating   Peers.    With   the  p^^n^yi^ 
concurrence  of  George  I.,  Bills  were  introduced,  in  the  former  year  by  *"**  «7»o. 
the  Duke  of  Somerset,  and  in  the  latter  by  the  Duke  of  Huckin'r^ham, 
providing  that,  with  an  exception  in  favour  of  Princes  of  the  Hlood, 
the  Crown  should  be  restrained  from  augmenting  the  then  existing 
number  of  178  peerages  by  more  than  6,  although  new  peerages  might 
be  created  in  the  place  of  any  which  should  become  extinct  ;  and  that 
25  hereditary  Peers  should  be  substituted  for  the  16  elective  Peers  of 
Scotland.^    This  unconstitutional  scheme  was  strongly  opposed  in  the 
House  of  Commons  by  Sir  Robert  Walpole  and  others,  and  finally 
rejected  by  a  large  majority  (269  to   177).-     Its  passing  would  have 
transformed  the    House  of    Lords   into  a  close  aristocratic   body, 
independent  alike  of  the  Cro'.vn  and  of  the  people.     It  would  have 
eliminated  from  the  complex  mechanism  of  the  Constitution  what  has 
been  termed  its  *  safety-valve.*  ^ — that  peer-creative  power  by  which 
the  Sovereign,  on  the  advice  of  his  responsible  Ministers,  is  enabled, 
in  cases  of  great  emergency,  to  force  the  Peers  to  bow  to  the  will  of 
the  people  expressed  by  their  representatives  in  the  House  of  Com- 
mons, and  thus  to  render  possible  the  smooth  and  continuous  working 
of  our  present  system  of  Parliamentary  government. 
At  the  accession  of  George  III.  the  number  of  peerages  amounted  Profuw 

,  t  .  i_  i_  •     1  •  .  ,  .     creation  of 

to  only  174,  but  throughout  his  long  retgn  new  creations  were  multi-  Peers  under 
plied  with  unprecedented  profusion.     In  the  earlier  part  of  his  reign  ^****'**  ^''* 
the  peer-creative  power  was  mainly  wielded  by  the  King  himself,  as 
one  means  of  carrying  out  his  determination  to  break  up  the  system 
of  party  government ;  but  the  younger  William  Pitt,  on  acceding  to  P"'  *"**  the 
office,  employed  it  for  another  and  a  far  nobler  purpose.    The  con-    **"*** 
solidation  of  his  own  authority  as  Minister  was  naturally  one  of  the 
objects  which  he  had  in  view,  but  his  great  aim  was  to  reform  the 
House  of  Lords  by  changing  it  from  a  narrow  and  exclusive  caste  into 
a  large  representation  of  the  intellect,  the  achievements,  and  more 

*  [The  expression  in  the  text  here  might  have  been  read  as  importing  that  the 
Scottish  Peerage  was  not  hereditary,  which,  of  course,  was  far  from  being  intended 
by  the  author.  It  is  suggested  elsewhere  by  TMr.  Carmichael]  that  the  hereditary 
chaiacter  of  Peerage  is  shewn  by  the  case  of  tJFie  Scottish  and  Irish  Peerages  to  be 
a  distinct  thing  from  the  hereditary  character  of  seats  in  the  House  of  Lords,  and 
that  some  light  may  possibly  thus  be  thrown  on  future  re-arran!;ements  of  the 
Upper  House,  in  conformity  with  modern  demands  for  what  is  called  an  infusion 
of  fresh  blood  into  that  Chamber  as  a  condition  of  its  retention. — C] 

■  Lord  Mahon,  Hist,  of  £ng.,  i.  530-54^'. 

*  Bafi^ehot,  Eng.  Const.  220. 
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especiaHy  of  the  wealth  of  England.  He  wished,  he  said  in  eflfect,  'to 
reward  eminent  merit,  to  recruit  the  peerage  from  the  great  land- 
owners and  other  opulent  classes,  and  to  render  the  Crown  independent 
of  factious  combinations  among  the  existing  peers.''  With  this 
object,  while  himself  disdaining  honours,  he  dispensed  thenv  to  others 
with  the  greatest  profusion.  In  the  first  five  years  of  his  administra- 
tion he  created  48  new  Peers  ;  at  the  end  of  eight  years  he  had 
created  between  60  and  70 ;  and  later,  in  the  two  years  1796-7,  he 
created  no  less  than  35.  In  iSoi,  at  the  end  of  his  seventeen  years' 
administration,  his  creations  had  reached  the  total  of  141. 

The  example  set  by  Pitt  was  followed  by  succeeding  Ministers,  and 

at  the  end  of  George  Ill.'s  long  reign  of  sixty  years  the  actual  number 

of  peerages  conferred  by  that  King  (including  some  promotions  of 

existing  Peers  to  a  higher  rank)  amounted  to  the  enormous  number  of 

'^^Z,    The  House  of  Lords  was  further  augmented  on  the  Union  with 

Ad''itinn  of    irclind  in   iSor,  bv  the  addition  of  2S    Irish  Representative  Peers. 

.entauve       clcctcd,  noi  for  cacH  Parliament  onlv  like  the  Scotch  Representative 

:arui?iioi7   I'<-'^J*s>   hut  for  life.-    At  the  same   time  four   Irish   Bishops  were 

»  Speech  on  the  i6th  January,  1789.  Cobbett's  Pari.  Hist,  xxvii.  942,  943 ;  May, 
Const.  Hist.  i.  278. 
j-/,f  ■  There  were  other  differences  in  the  mode  of  treating  the  Scotch  and  Irish 

Pcemffi  peerages.  From  the  date  of  the  L'mon  with  Scotland  the  Crown  has  been  debarred 
0/  Scotland  from  creating  any  new  Scottish  peers,  but  the  then  existing  Peerage  of  Scotland 
andlreland,  ^as  perpetuated  in  its  integrity.  On  the  Union  with  Ireland,  howe^-er,  it  was 
determined  to  gradually  diminish  the  excessive  numbers  of  the  Irish  nobility,  and 
it  was  therefore  provided  by  the  Act  of  L'nion  that  only  one  Irish  Peerage  should 
be  created  for  every  three  which  should  become  extinct,  until  the  reduction  of  the 
number  to  100,  at  which  fj^nre  it  should  be  maintained  by  the  creation  of  one  Irish 
peerage  as  often  as  a  peerage  l^ecame  extinct,  or  as  often  as  an  Irish  peer  should 
become  entitled,  by  descent  or  creation,  to  a  peerage  of  the  United  Kingdom.  At 
the  same  time  the  privilege  was  granted  to  all  Irish  Peers  (except  the  representative 
twenty*eight  for  the  time  being)  of  sitting  in  the  House  of  Commons  if  elected  by 
any  constituency  in  Great  Britain  but  not  in  Ireland.  The  Peerage  of  both 
Scotland  and  Ireland  has  been  undergoing  a  process  of  gradual  absorption  Into  the 
IVemge  of  the  Uiiilrd  Kingdom,  'The  inadequacy  of  the  representation  of  the 
Scottish  IVer.ige  (which  at  the  date  of  the  Union  was  only  less  numerous  by  la 
than  that  of  Kngland)  has  since  been  rectified  to  a  great  extent  by  the  admission  of 
Scottish  Peers  to  hereditary  seat«*  in  the  House  of  Lords  of  the  United  Kingdom. 
There  are  now  no  less  than  45  Peers  of  Scotland  with  such  hereditary  seats,  and 
by  this  process  of  absorption,  as  well  as  by  extinctions  and  dormancies,  the  number 
of  Peers  of  Scotland  who  have  not  hereditary  seats  in  the  House  of  Lords  has  been 
diminished  from  154  in  1707,  to  34  in  1875.  Out  of  these  34  Scottish  Peers  16  have 
seats  as  RepreseniAiivc  Peers,  leaving  only  18  without  seats  in  the  House  of  Lords. 
Of  the  45  ab««orptionR.  39  have  taken  place  since  the  beginning  of  the  present 
century.  .Xt  that  rate,  and  without  taking  into  account  possible  extinctions,  these 
18  Peers  may  be  absorbed  in  about  35  years'  time.  Whenever  that  e\'ent  takes 
place  the  x6  remaining  Scottish  Peers,  although  still  technically  not  embraced  in 
the  Peerage  of  the  United  Kingdom,  would  to  all  intents  and  purposes  be  included 
therein  ;  and,  instead  of  going  through  the  farce  of  self-election,  would.  doTibtless, 
\yt  created  hereditary  Peers  of  Parliament.  .  .  .  The  Peerage  of  Ireland,  which  in 
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admitted  to  seats  in  the  Upper  House  of  the  United  Kingdom,  sitting 
by  rotation  of  sessions  as  representatives  of  the  Irish  Episcopate. 
But  on  the  disestablishment  of  the  Church  of  Ireland  in  1869,  the 
Irish  Bishops  lost  their  seats  in  Parliament.* 

The  vast  increase  in  the  Peerage  under  George  III.  affected  not  Chansei in 
merely  the  numbers  but  the  whole  character  of  the  House  of  Lords,  andcompo. 
*  Up  to  this  time,'  observes  a  recent  historian,-  *  it  had  been  a  small  ]*i^^^f^^ 
assembly  of  great  nobles,  bound  together  by  family  or  party  tics  into  Lords. 
a  distinct  power  in  the  State.     l>y  pouring  into  it  members  of  the 
middle  and  commercial  class,  who  formed  the  basis  of  his  political 
power,  small  landowners,  bankers,  merchants,  nabobs,  army  con- 
tractors, lawyers,  soldiers,  and  seamen,  Pitt  revolutionized  the  L'pper 
House.     It  became  the  stronghold,  not  of  blood,  but  of  property,  the 
representative  of  the  great  estates  and  great  fortunes  which  the  vast 
increase  of  English  wealth  was  building  up.     For  the  first  time,  too, 
in  our  historv,  it  became  the  distincilv  conservative  element  in  our 
constitution.   The  full  import  of  I'iti's  changes  has  still  to  be  revealed, 
but  in  some  wavs  their  results  have  been  verv  diiTcrent  from  the  end 

iSox  numbered  234.  has  been  reduced  by  extinctions,  md  notwiihstandinp-  the 
creation  of  19  post-Union  Peers,  to  1S5,  Of  these,  no  less  than  81  are  now  Peers 
of  the  United  Kinijdom.  Of  the  rcnnining  104.  who  are  solely  Peers  of  IrtLmd, 
28  are  Representative  Peers,  thus  leaving  76  wiiliout  seats  in  the  House  of  Lords. 
Since  the  Union  there  liave  been  66  extinctions,  in  addition  to  the  81  absorptions 
into  the  Peerage  of  the  United  Kingdom.  If  the  same  avera£je  rates  of  extinction 
and  absorption  should  continue,  the  76  Peerages  now  without  seats  may  be 
expected  to  be  extinguished  or  absorbed  in  about  39  years.  .  .  .  It  is  as  a  means 
of  perfecting  the  National  and  Representative  character  of  the  House  of  Lords, 
and  of  consummating  the  Parliamentary  incorporation  of  the  three  United 
Kingdoms,  that  a  measure  for  »iccelerating  the  gradual  absorption  of  the  Scotch 
and  Irish  Peeraijes  into  the  Peerage  of  the  Unitetl  Kingdom,  deserves  the  support 
of  the  National  Parliament.  But  the  point  of  greatest  urgency  .at  the  present  time 
is  to  put  a  stop  to  the  creation  of  any  fresh  Irish  Peerages,  so  as  to  allow  the 
normal  operation  of  extinctions  and  absorptions  to  continue  to  produce  its  natural 
effect.'  A«7W  Majs^ttzifu  and  Rcvirw,  No.  ccxx. .  May,  1876,  art.  'The'  Represen- 
tative Peerage  of  Scotland  atid  Ireland.'  By  T.  P.  Taswell-Lnngmead,  [The 
Spiritual  Lords  of  Ireland  were  excluded  from  the  House  of  Lords  on  the  pas>ing 
of  the  Irish  Church  Act  (1869)  ;  but  this  Act  had  no  reference  to  the  Temporal 
Lords.  On  this  poini,  also  .as  to  the  status  of  the  .*^cotch  Peers,  cf.  L.  O.  F*ike, 
Const.  Hist.  House  of  Lords,  pp.  366  «r./. — I'.P.] 

*  Attempts  wt're  m.ade  in  1834,  1S36,  and  1837,  to  exclude  the  Episcopal  element 
altogether  from  the  House  of  Lords,  but  unsuccessfully,  ',1'idi  L.  O.  Pike,  Const. 
Hist.  House  of  Lords,  p.  369. —Ln.]  It  was,  however,  determined  by  the  I-egisla- 
ture  in  1847,  when  a  new  bishopric  w.as  created  for  Manchester,  that  no  increase  in 
the  existing  number  of  twenty-six  Bishops  in  the  Upper  House  should  take  place 
(10  &  ti  Vict.  c.  io3).  The  two  Archbishops,  and  the  Bishops  of  London, 
Durham,  and  Winchester,  have  always  a  right  to  sit  in  Parliament,  but  the  bishop 
last  elected  to  any  other  see  (except  Sodor  and  Man,  whose  bishop  is  in  no  case  a 
lord  of  Parliament),  cannot  claim  a  seat  until  another  vacancy  has  occurred.  May, 
Const.  Hist.  i.  301 ;  Stephen,  Com.  (5th  ed.)  iii.  10. 

•  J.  R.  Green,  Short  Hist,  of  Eng.  People,  p.  792. 
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at  which  he  aimed.  *  The  larger  number  of  the  peerage,  though  due 
to  the  will  of  the  Crown,  has  practically  freed  the  House  from  any 
influence  which  the  Crown  can  exert  by  the  distribution  of  honouis^ 
This  change,  since  the  power  of  the  Crown  has  been  practically 
wielded  by  the  House  of  Commons,  has  rendered  it  far  harder  to 
reconcile  the  free  action  of  the  Lords  with  the  regular  working  of 
constitutional  government.  On  the  other  hand,  the  larger  number  of 
its  members  has  rendered  the  House  more  responsive  to  public 
opinion,  when  public  opinion  is  strongly  pronounced ;  and  the 
political  tact  which  is  inherent  in  great  aristocratic  assemblies  has 
hitherto  prevented  any  collision  with  the  Lower  House  from  being 
pushed  to  an  irrcconcilcable  quarrel.  Perhaps  the  most  direct  result 
of  the  change  is  seen  in  the  undoubted  popularity  of  the  House  of 
Lords  with  the  mass  of  the  people.  The  large  number  of  its  members, 
and  the  constant  additions  to  them  from  almost  even'  class  of  the 
communiiy,  has  secured  it  as  yet  from  the  suspicion  and  ill-will 
which  in  almost  every  other  constitutional  countrj-  has  hampered  the 
enective  working  of  a  second  lejjislative  chamber.' 
r.iiiicai  Tj^g  larzelv  increased  numbers  of  the  House  of  Lords,  and  the 

po«ttion  of  ^     '  .  ,  ,  .    1       .      ,  ..... 

the  House  more  representative  character  which  it  has  acquired  through  the 
changes  in  its  composition  here  briefly  sketched,  have  enabled  it  to 
preserve  very  much  of  its  ancient  authority  and  political  influence. 
But  it  has  nevertheless  tended — especially  since  the  Reform  Art  of 
1832 — to  decline  more  and  more  from  the  position  which  it  still 
theoretically  occupies,  of  a  co-ordinate  Legislative  power,  and  to 
become  simply  a  revising  and  suspending  House— altering  and 
modifying  Bills  sent  up  from  the  Commons,  rejecting  them  sometimes 
when  the  mind  of  the  nation  is  not  thoroughly  made  up  in  their 
favour,  but  yielding  to  the  National  will  whenever  unequivocally 
expressed.* 

*  The  late  Earl  of  Derby,  in  speaking  against  the  second  reading  of  the  Com 
Importation  BUI,  in  1846,  said  :  '  My  lords,  if  I  know  anything  of  the  constitutional 
importance  of  this  House,  it  is  to  impose  a  salutary  obstacle  to  rash  and  incon- 
siderate legislation  ;  it  is  to  protect  the  people  from  the  consequences  of  their  own 
imprudence.  It  never  has  been  the  course  of  this  House  to  resist  a  continual  and 
deliberately  expressed  public  opinion.  Your  lordships  always  have  bowed,  and 
always  will  bow,  to  the  expression  of  such  an  opinion  ;  but  it  is  yours  to  check 
hasty  legislation  leading  to  irreparable  evils,'  (Hansard,  Deb.  bcxxvi.  p.  1x75). 
Similarly,  the  late  Lord  Lyndhurst,  speaking  on  the  second  reading  of  the  Oa£s 
Bill,  in  1858.  said  in  the  House  of  Lords :  '  It  is  part  of  our  duty  to  originate 
legislation;  but  it  is  also  a  most  important  jiart  of  our  duty  to  check  the 
inconsiderate,  rash,  hasty,  and  undigested  legislat.on  of  the  other  House  ;— to  give 
time  for  con^deration  ;  and  for  consulting  or  perhaps  modifying  the  opinions  01 
the  constituencies  ;  but  I  ne\'er  understood,  nor  could  such  a  principle  be  acted 
upon,  that  we  were  to  make  a  firm,  determined,  persevering  stand  against  the 
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The  Constitutional  position  of  the  Lords  with  re^rd  to  legislation  Det«rmioed 
of  which  they  disapprove,  but  which  is  supported  by  the  Ministers  of  the  Lords  to 
the  Crown,  the  House  of  Commons,  and  the  people,  may  be  said  to  bSJi/^^^^, 
have  been  definitely  settled  by  the  result  of  the  memorable  struggle  »nd  183a  ' 
with  the  Upper  House  in  1831  and  1833  on  the  passing  of  the  Reform 
Bill.    After  sixteen  Peers  had  been  created  to  assist  tht  progress  of 
the  measure,  the  continued  opposition  of  the  House  of  L)rds  was  at  overcome  by 
length  overcome  by  the  private  persuasions  of  the  King,  and  the  Jreatton*"? 
knowledge  that  he  had  consented  to  his  Ministers'  request  for  power  p««»; 
to  create  a  sufficient  number  of  Peers  to  ensure  a  majority.* 

The  threatened  creation  of  Peers  was  denounced  at  the  time  by  the  ^^ich  U  de- 
Duke  of  Wellington  and  the  Tory  party  generally  as  *  an  unconstitu-  unconstitu* 
tional  exercise  of  the  prerogative  ; '  but  it  was  admirably  answered  by  "<>"**• 
Earl  Grey :    *  I  ask  what  would  be  the  consequences  if  we  were  to  ^\S^on* 
suppose  that  such  a  prerogative  did  not  exist,  or  could  not  be  consti-  oU\\t 
tutionally  exercised  ?    The  Commons  have  a  control  over  the  power  crStion. 
of  the   Crown,  by  the  privilege,  in   extreme  cases,  of  refusing  the 
supplies  ;  and  the  Crown  has.  by  means  of  its  power  to  dissolve  the 
House  of  Commons,  a  control  upon  any  violent  and  rash  proceedings 
on  the  part  of  the  Commons  ;  but  if  a  majority  of  this  House  is  to 
have  the  power,  whenever  they  please,  of  opposing  the  declared  and 
decided  wishes  both  of  the  Crown  and  the  people,  without  any  means 
of  modifying  that  power, — then  this  country  is  placed  entirely  under 
the  influence  of  an  uncontrollable  oligarchy.  I  say  that,  if  a  majority  in 
this  House  should  have  the  power  of  acting  adversely  to  the  Crown 
and  the   Commons,  and    was   determined  to  exercise  that  power, 
without  being  liable  to  check  or  control,  the  constitution  is  completely 
altered,  and  the  government  of  this  country  is  not  a  limited  monarchy: 
it  is  no  longer,  my  Lords,  the  Crown,  the  Lords,  and  the  Commons^ 
but  a  House  of  Lords — a  separate  oligarchy — governing  absolutely 
the  others.'  - 

In  its  practical  aspect,  an  extraordinary  creation  of  Peers  is  to  the  An  extra- 
House  of  Lords  what  a  dissolution  is  to  the  House  of  Commons  :  ^reatkm^of 
and  although  such  a  creation  ought  never  to  be  made  use  of  except  in  vsSI^"^^"^' 

disM>lution. 

opinion  of  the  other  House  of  Parliament,  when  that  opinion  is  backed  by  the 
opinion  of  the  people ;  and.  least  of  all,  on  questions  affecting,  in  a  certain  degree,  the 
constitution  of  that  House,  and  popular  rights.  If  we  do  make  such  a  stand,  we 
ought  to  take  care  that  we  stand  on  a  rock.'     (Hansard.  Deb.  3rd.  ser.  ii.  p.  1768.) 

^ '  The  King  grams  permission  to  Earl  Grey,  and  to  his  Chancellor,  Lord 
Brougham,  to  create  such  a  number  of  Peers  as  will  be  sufficient  to  ensure  the 
passing  of  the  Reform  Bill, — first  calling  up  Peers'  eldest  sons.  William,  R. 
Windsor,  May  17th,  x83a.'     Roebuck,  Hist,  of  the  Whig  Ministry,  ii.  331,  333. 

*  Hansard,  Deb.  3rd  ser.  xii.  1006  (May  17,  1832). 
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the  greatest  emergency,  its  use  in  such  an  emergency  is  not  only 
constitutional,  but  essential  to  the  safety  of  the  Constitution  itself.^ 

The  political  weight  of  the  Upper  House  has  been  to  some  extent 
injuriously  affected  by  the  indifference  to  public  business  -  displayed 
(though  with  many  brilliant  exceptions)  by  the  great  body  of  its 
members,  and  by  their  scanty  attendance,  favoured  by  the  rule  which 
requires  only  three  peers  to  make  a  quorum,  and  by  the  practice  of 
giving  proxies.  By  a  resolution  of  the  House  in  iS6S,  this  Litter 
practice  has  been  advantageously  discontinued  ;  but  the  attempts 
made,  in  1S55  by  the  Crown,'  and  in  the  following  year  by  Bill 
founded  on  the  recommendation  of  a  Committee  of  the  Lords,  to 
increase  the  critical  power  and  representative  character  of  the  Upper 
House  by  calling  up  men  of  ability  as  life-peers,  were  unfortunately 
defeated.^ 


»  Strtf  M.iy.  Cjn>l.  Hi 
•    'I;. is  .ilif^iiii^n  of  ■ 


i'i- 


:'.'l.:icr«-nce  lo  f  u:  lie  1  u.^inc^s"  seems  scarcely  warranted 
by  :::e  :'nc:s  «:i:r:r:;;  !•  e  '.'j:i-^'  in-l  ■^turrny  c«j:iiro\cr-:cs  uhrvj:!  h.ive  airiiaicd  bvnh 
I-i  '«:>'-•>.  s:nct"  i;;o  .i::h-r%.  d^-..::'..  si-..)>.'i;:',:niv  \-i  tie  ;.ij>l  c*-..in^e  'jf  Ministry.  TI.e 
l>obaies  in  the  House  of  Lorvis  on  the  lr:-h  t^»«.if>li->n.  :!.e  pivot  on  which  the 
ag'.iAiion  has  fnainly  turned,  ivive  I  tren  frcijuenilv  cotnnientcd  upon  by  the  Press 
as  contnsiinq  favouraLly  for  grasp  of  the  real  issues,  and  also,  which  is  by  no 
nieana  the  least  praiac.  in  these  days  of  all  night  sittings  and  obstruction  in  the 
Commons,  for  their  business-like  brevity. — C] 

*  Suf'ra.  p.  1 01,  n.  i. 

•  r.\lthouj;h  I*ecrai?cs  for  life,  eo  nomine^  are  probnbly  still  not  viewed  very 
favourably  by  the  Lord?,  the  pnnci|>lc  has  been  practicilly  conceded  in  the  creation 
of  Lords  of  Appeal,  with  seats  for  life. — C]  Cf.  iu/>ra,  p.  191,  note,  where  the 
question  of  life  peerages  is  more  exactly  examined.  As  is  there  pointed  out,  this 
innovation  is  one  of  ijre;ii  and  far-reachinif  import ;  it  is  just  here  where  the 
reformers  of  the  House  of  Lords  .see  their  opportunity  of  inserting  the  thin  end  of 
the  widge  which  is,  accordinij  lo  ihcm,  destined  to  overthrow  this  trunk  of 
feudalism.  Lord  Ro«ebery  brouc:hi  forward  on  the  19th  March,  i8£8,  shortly 
following  on  the  Act  of  1887  (Appellate  jurisdiction  Act),  a  motion  "  that  a  Select 
Committee  he  appointed  to  enquire  into  the  Constitution  of  this  House."  ITiis 
motion  was  lost  on  amendment.  But  in  the  same  year,  both  the  Earl  of  Dunraven 
and  the  Marquis  of  Salisbury  brought  forward  schemes  for  the  reconstitution  and 
reconstruction  of  the  House  of  Lords  ;  as  to  these,  which  were  not  accepted  and 
withdrawn  respectively,  cf.  L.  O.  Pike,  Const.  Hist,  of  House  of  Lords,  pp.  384- 

387. 

N[r.   Lalxjuchere.  member  for  Northampton,  moved  on  13th  March,  1894,  an 

amendment  to  the  addrc>s  to  the  throne,  which  in  its  wording  practically  proposed 

the  abolition  of  the  House  of  Lords.     This  amendment  was  carried.    On  the  same 

day  the  address  thus  emended  was  negatived  on  the  proposal  of  the  Government, 

and  thus  ended  a  constitutional  crisis  unparalleled  in  our  Constitutional  History : 

"  the  address  lo  Her  Majesty  being  recalled  on  the  motion  of  those  who  originally 

proposed    it,"    to    use    the  words    of    Mr.    A.  J.    Balfour,   the    leader  of  the 

opposition.      Vide  "  The  Crusade  against  the  Constitution,"  by  Sir  W.  T.  Charlev. 

Lond.  1895.    This  work,  which  affords  some  interesting  and  reliable,  though  much 

debateable,  matter  with  reference  to  the  House  of  Lords,  is  mostly  taken  up  with 

combating  the  views  of  the  author  of  "50  Years  of  the  House  of  Lords,"  a 

brochure  written  from  the  opposite  (radical)  point  of  view. 

A  novel  point  was  raised  in  1894.     The  qu'tstion  being  the  position  of  the  eldest 
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III.  The  House  of  Commons. 

Like  the  House  of  Lords,  the  House  of  Commons  has  also  under-  (iii.)Th« 
gone  very  important  changes  in  its  numbers,  its  composition,  and  its  /Jj^^^,^, 
political  influence.     In  the  year  1295,  the  date  of  the  perfect  constitu- 
tion of  the  national  Parh'ament,  under  Edward  L,*  the  members  of  the 
Lower  House  numbered  274,  comprising  74  knights  of  the  shire,  and  Numbwof 
200  citizens  and  burgesses.      Under    Edward    IIL  and  his  three"**"    "* 
immediate  successors  the  number  of  the  burgesses  was  about  iSo, 
fluctuating  in  diiTerent  Parliaments  according  to   the  negligence  or 
partiality  of  the   Sheriffs   in  omitting    places  which   had  formerly 
returned  members.     New  boroughs,  however,  either  on  account  of 
their  growing  importance  or  to  increase  the  authority  of  the  Crown  in 
the   Lower    House,   were   from   time  to  time  summoned  to  return 
representatives,  and  at  the  accession  of  Henry  VIII.  we  find  in 
cities  and  boroughs  (all  of  which  retained  the  privilege  down  to  the 
Reform  Act  of  1S32)  represented  in  Parliament  by  224  citizens  and 
burgesses.     In  this  reign  the  number  of  Members  was  considerably 
increased  by  the  addition  of  representatives  for  Wales,*- and  the  Tudor 
sovereigns  systematically  pursued  the  policy  of  creating  insignificant 

son  of  a  Peer  upon  the  death  of  his  father;  viz.  Hon.  Bernard  Coleridge.  M.P. 
for  the  AtterclifTe  Division  of  Sheffield,  upon  the  decease  of  his  father,  the  tirbt  Lord 
Coleridge.  Two  points  were  actually  raised  or  ratlter  resulted.  .As  the  writ  cf 
summons  to  the  House  of  Lords  is  only  granted  by  the  Crown  on  the  application 
of  the  new  Peer,  might  it  be  in  his  power  to  continue  to  occupy  his  seat  as  a  mem- 
ber of  the  Lower  House,  by  delaying  to  apply  for  the  writ  of  summons  to  the  PIousc 
of  Lords?  A  Select  Committee  was  appointed  to  enquire  into  this,  but  nothing 
definite  was  determined.  In  this  [xirticuiur  case,  the  House  of  Commons  arlirmed 
that  Hon.  B.  Coleridge's  seat  was  vacated  by  his  acc*;ptance  of  the  office  of  Sicward 
of  the  Chiltern  Hundreds.  By  affirming  this,  the  House  of  Commons  ignored  the 
fact  that  the  recipient  of  the  office  was  not  the  Hon.  B.  Coleridge  but  Lord  Cole* 
ridge,  his  father  having  died,  and  that  therefore  the  Chiltern  Hundreds  had  been 
granted  to  a  Peer. 

The  right  of  taking  part  in  elections  has  been  declared  to  have  been  assured 
to  the  Peers  by  the  rejection  in  1894.  of  Lord  R.  Churchill's  sessional  order  in  the 
House  of  Commons,  which  declared  that  "  peers  should  not  take  part  in  elections." 
It  will  not  appear,  however,  that  the  neutral  position  taken  up  by  the  House  of 
Commoos  could  even  by  implication  give  a  right  to  do  tliat  which  constitutional 
practice  has  never  admitted. 

•*  It  would  l)e  difficult,"  writes  L.  O.  Pike,  Const.  Hist.  House  of  Lords,  pp.  388 
and  391,  "  to  find  a  better  illustration  than  is  afforded  by  the  House  of  Lords  of 
the  transformations  effected  by  time  on  the  one  hand,  and  of  the  persistence  on 
the  other  hand,  with  which  old  names  are  used  to  designate  changed  institutions. 
Trial  by  Jury,  Parliament,  the  House  of  Lords  and  the  House  of  Commons  have 
all  lost  the  character  which  they  had  when  the  respective  terms  were  first  used  to 
describe  them"  .  .  .  but  "even  in  its  defects,  the  House  of  Lords  has,  since  it 
ceased  to  be  a  House  of  feudal  peers,  been  not  an  unfaithful  mirror  of  the  country." 
—Ed.] 

^  Supra^  pp.  206,  218. 

■  Supra,  p.  320. 
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boroughs — many  of  them  mere  villages — for  the  express  purpose  of 
corruptly  supporting  the  influence  of  the  Crown  in  the   House  of 
Commons.^     Between  the  reigns  of  Henry  VIII.  and  Charles  II.,  no 
less  than  iSo  Members  were  added  to  the  House  by  Royal  charter 
alone.'    The  borough  of  Newark,  which  received  the  Parliament ar^- 
franchise  by  Royal  Charter  under  Charles  II.,  was  the  last  instance  of 
its  kind.    The  House  of  Commons  took  the  issue  of  writs  into  its  own 
hands  ;  and  no  new  borough  was  created  in  England  or  Wales  until 
the  Reform  Act  of  1832.    At  the  date  of  the  union  with  Scotland  the 
number  of  Members  was  513.    The  Act  of  Union  (6  Anne,  c  7)  added 
45  representatives  of  that  kingdom  ;   and  the  Act  of  Union  with 
Ireland  in  1800  (39  &  40  Geo.  III.  c.  67)  made  a  further  addition  to 
the  House  of  100  Irish  members.     The  proportional  representation  of 
the  three  Kingdoms  has  since  been  a  little  varied,  Scotland  having 
[,  1S90,  72  members,  and  Ireland  103];    but   the  total  number  of 
Members  has  remained   nearly  the  same.     In   1879,  owing  to  the 
disfranchisement  of  certain  boroughs  for  corrupt  practices,  it  stood  at 
the  slightly  reduced  figure  of  650.* 

>  Supr.i,  p.  307. 

■  Glanvillcs  Reports,  c.  ii.  ;  May.  Const.  Hist.  i.  329.  In  the  reign  of  James  I. 
the  Commons,  out  of  favour  to  popular  rights,  resolved  that  every  town  which  had 
at  any  time  returned  members  to  Parliament  was  entitled  to  a  writ  as  a  matter  of 
course:  and  by  virtue  of  this  resolution  fifteen  boroughs  regained  the  Parliamentary 
franchise  under  James  and  Charles  I.  In  1673  the  County  PaLitine  and  City  of 
Durham  were  for  the  first  time  admitted  to  the  franchise  by' Act  25  Car.  II.  c'  9  ; 
and  about  the  same  time  a  Royal  charter  was  granted  to  Newark,  enabling  it  to 
return  two  burpcsses  to  Parliament.     Hallam,  Const.  Hist.  iii.  39. 

'  [Since  the  third  edition  went  to  press,  considerable  changes  have  been  effected 
in  the  way  of  Redistribution  of  Seats,  as  well  as  of  extension  of  the  Franchise.  The 
principle  of  the  Redistribution  of  1884-5  '*  described  in  the  Edinburgh  Review, 
No.  329,  for  Jan.  1885,  as  the  'sub-division  of  large  constituendes,'  and  the 
'adoption  of  single  representatives,  as  far  as  practicable,  for  each  electoral  division.' 
That  a  considerable  change  will  be  wrought  in  some  respects  seems  to  be  beyond 
question.  When  we  are  told  in  the  Review  cited  above,  that  the  '  line  of  distinc- 
tion '  is  effaced,  for  Parliamentary  purposes,  between  boroughs  and  counties,  we 
are  surely  brought  face  to  face  with  a  substantially  new  state  of  affairs  in  the 
relation  of  the  House  of  Commons  to  the  Nation.  It  is  said  that  subdivision 
will  check  organisations  of  the  nature  of  the  '  Caucus.'  It  remains  to  be  seen 
whether  this  view  is  more  than  an  amiable  suggestion,  by  way  of  comforting  those, 
on  either  side,  who  do  not  like  such  organisations.  It'  is  also  said  that  no 
disfranchisement  of  boroughs  really  takes  place  under  the  new  Act.  The  Edin- 
burgh Review  (loc.  cit.),  alluding  to  the  'disfranchisement,  as  it  is  termed,'  of  79 
boroughs  returning  88  members,  says.  '  these  boroughs  are  not  in  reality  dis- 
franchised at  all :  they  are  united  to  electoral  divisions  of  the  vicinity,  which  will 
increase  their  importance,  and  receive  from  the  principal  towns  a  local  name.' 
Tliis  may  seem  a  somewhat  curious  mode  of  increasing  the  importance  of  a  borough 
constituency.  The  total  number  of  members  to  be  relumed  to  the  House  of 
Commons  under  the  new  letjisbiion  has  been  raised  to  670. — C]  [Tlie  Represen- 
tation of  the  People  Act,  1884,  and  the  Redistribution  of  Seats  Act.  1885.  must  be 
carefully  distinguished  one  from  the  other  ;  the  Ursi  introduced  service  franchise. 
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For  some  time  after  its  establishment,  the  Representative  system,  ^^^^J^ 
though  never  aiming  at  theoretical  perfection,  had  been  practically  senutiw 
efficienL  The  knights  of  the  shire  and  the  burgesses  who  sat  in  the  •'^•**°^ 
Parliaments  of  the  13th  and  14th  centuries  really  did  represent  the 
wishes  of  the  great  majority  of  the  free  inhabitants  of  the  counties  and 
boroughs  by  whom  they  were  elected.  But  from  the  end  of  the  14th 
century  to  the  passing  of  the  Reform  Act,  early  in  the  second  quarter 
of  the  19th,  the  House  of  Commons,  as  it  gained  in  numbers,  lost 
more  and  more  in  real  Representative  character.  The  inequalities  in 
the  representation  which  in  course  of  time  naturally  grew  up,  through 
the  simultaneous  decay  of  ancient  towns  and  rise  into  commercial 
importance  of  what  had  been  once  mere  aj^icultural  villages,  were 
allowed  to  go  on  unheeded.  Many  new  boroughs  were,  indeed,  as  we 
have  seen,  enfranchised  by  Royal  charter  between  the  reigns  of  Henry 
VIII.  and  Charles  II. ;  but  tiiey  were  for  the  most  part  places  of  no 
special  imponancc  or  size,  and  were,  in  nearly  every  instance,  endowed 
with  the  privilege  of  returnin;.;  members  to  Parliament  for  the  express 
purpose  of  adding,  as  nomination  boroughs,  to  the  power  of  the  Crown 
in  the  House  of  Commons.  In  1633,  Cromwell  made  a  statesmanlike 
effort  to  remedy  the  evil  by  disfranchising  many  small  boroughs, 
giving  members  to  Manchester,  Leeds,  and  Halifax,  and  increasing 
the  number  of  County  members  ;  but  his  reforms,  though  characterised 
by  Clarendon  as  'a  warrantable  alteration,  and  fit  to  be  made  in 
better  times,*  were  cancelled  at  the  Restoration  ;  and  thenceforth, 
until  the  reign  of  George  III.,  there  was  no  further  attempt  to  check 
the  ever-growing  abuses  of  the  Representative  system.  That  system 
had  become  thoroughly  venal  and  corrupt.  Most  of  the  English 
boroughs — with  a  suffrage  generally  restricted  to  close  corporations  or 
to  those  bodies  and  their  nominees,  the  freemen  > — might  be  roughly 

which  extended  to  householders  and  lodgers  in  counties  the  suffrages  which 
householders  and  lodgers  in  the  boroughs  had  enjoyed.  It  placed  the  three 
kingdoms  upon  equal  terms  with  respect  to  electoral  qualificaiions.  The  latter 
made  a  new  division  of  the  United  Kingdom  into  county  and  borough 
constituencies,  and  raised  the  number  of  members  of  Parliament  to  670,  giving  to 
England  six  and  to  Scotland  twelve  additional  representatives.  Ireland  would  seem 
to  have  an  excessive  county  representation  in  proportion,  but  no  change  is  likely 
to  be  attempted  in  this  direction  until  a  new  Representation  Act  shall  have  swept 
away  many  of  the  electoral  anomalies  now  existing  throughout  the  Kingdom. 
As  in  the  case  of  the  House  of  Lords,  many  have  of  late  been  the  measures, 
proposals  and  sugc^estions  for  dealing  with  the  constitutional  question  of  Reform 
of  the  House  of  Commons.  On  the  radical  side.  "One  man.  one  vote"  is  the 
groundwork  of  all  reform  ;  and  next  "Government  by  a  Sovereign  Committee." 
The  Conservative  reply  is  "  One  vote,  one  value."  That  we  are  within  measurable 
distance  of  new  reforms  in  the  lowest  simia.  thai  of  the  suii'mge.  which  may  be 
arrived  at  on  the  b^isis  of  mutual  concessions  made  by  the  adherents  of  the  first  and 
last  watchwords  above  referred  to,  seems  probable. — £0.] 
^  Supra,  p.  990. 
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divided  into  those  which  were  sold  by  their  'patrons,'  the  great 
territorial  proprietors,  and  those  which  sold  themselves.  Of  the 
remainder,  while  many  were  under  the  influence  of  the  Crown,  and 
obediently  returned  the  Crown's  nominees,  others  were  owned  by 
patrons  who  exercised  their  powers  of  nomination  honestly  and  con- 
scientiously, and  did  a  ser\'ice  to  the  country  by  introducin;;  into  the 
House  of  Commons  young  men  of  ability  and  promise,  who,  lacking 
money  or  connexions,  could  not  otherwise  have  found  a  seat^  But  the 
great  majority  of  boroughs  were  venal.*  Both  the  Crown  and  the 
Ministers  of  the  day,  cither  acting  in  unison,  or,  as  was  frequently  the 
case  under  George  III.,  in  opposition  to  one  another,  bought  seats 
alike  of  patrons  and  constituencies — titles,  pensions,  or  hard  cash 
satisfying  the  varying  wants  of  all.  The  market  for  seats  was  further 
enlarged  and  their  price  enhanced  by  the  competition  of  rich  traders, 
more  especially  of  the  *  Nabobs,'  who  had  returned  from  the  Indies 
with  immense  fonunes,  and  who  anxiously  souc^'ht  entrance  into  the 
House  of  Commons  as  the  avenue  to  social  distinction  or  extended 
commercial  advantage.  The  published  correspondence  and  memoirs 
of  men  of  the  time  attest  the  wholesale  and  unblushing  bribery  and 
barter  of  boroughs  which  prevailed.  A  few  typical  instances  will 
serve  as  illustrations.  In  1767,  the  borough  of  Ludgershall  was  sold 
by  its  proprietor,  George  Selwyn,  for  /^9,ooo.-  In  1807,  j^  10,000  was 
offered  for  the  two  seats  of  Westbury,  but  was  refused  as  inadequate 

*  [^How  laie  ihis  venality  lasted  is  shewn  by  incidental  descriptions  of  Election 
proceeciings  as  late  as  1826,  in  the  Life  of  Lord  Campbell,  by  Hon.  Mrs.  Hardcastlc, 
i.  432,  describing  the  poll  for  Siartbrd  when  the  seat  was  contested,  and  Lord 
Campbell  wrote  of  himself  as  '  defeated  but  not  disgraced.'  The  electors  polled 
alphabetically,  and  when  letter  N  was  got  through.  Campbell  was  only  six  behind. 
•  Now,'  he  writes  to  his  brother  George,  '  began  the  struggle  of  corruption.  You 
know  that  every  vote  given  against  me  was  to  be  paid  for  after  the  election,  but 
Benson  (one  of  the  candidates)  would  not  trust  to  this.  He  sent  his  agents  about 
the  town,  openly  offering  money  to  be  instantly  paid  to  those  who  would  turn  from 
me.'  Again,  on  p.  435,  speaking  with  reference  to  an  election  at  Weymouth, 
Lord  Campbell  says,  '  When  we  harp  upon  the  defects  of  the  Reform  Bill,  we  are 
too  apt  to  forget  the  abuses  which  it  has  corrected. '  Referring  to  the  same  subject, 
and  to  the  case  of  Stafford.  Lord  Campbell  writes,  Life,  p.  5x4,  '  If  the  laws  (on 
Bribery  and  Corruption)  remain  as  they  are.  there  will  be  more  corruption  than 
ever  at  such  a  place  as  Stafford  ;  for  this  being  the  only  class  of  boroughs  which 
may  be  bought,  the  price  is  likely  to  rise  enormously.'  llie  titles  to  a  vote  in 
boroughs  before  the  passing  of  the  Reform  Bill  were  sometimes  most  extraordinary, 
and  obviously  gave  great  facilities  for  the  creation  of  what  have  in  recent  times 
been  called  '  faggot  votes. '  Thus  Lord  Campbell  tells  us  that  at  Weymouth,  in 
1826,  '  the  chief  right  of  voting  was  in  the  title  to  any  portion  of  certain  ancient 
rents  within  the  borough,  and  several  voted  as  entitled  to  an  undivided  twentieth 
part  of  sixpence.  The  conveyances  to  these  qualifications  were  to  be  strictly 
investigated,  long  arguments  were  addressed  to  the  returning  officer,  and  the 
decision  of  a  single  vote  .  .  .  sometimes  lasted  a  whole  day.'    Zz/!r,  i.  435. — C] 

^  Letters  of  Lord  Chesterfield  to  his  Son,  iv.  269. 
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by  the  trustees  for  the  creditor  of  the  late  proprietor,  Lord  Abingdon.' 
Sales  by  patrons  were  generally  passed  over  without  animadversion, 
but  some  of  the  attempts  of  corporations  or  constituencies  to  sell  the 
seats  at  their  disposal  excited  occasional  indignation,  and  received  a 
mild  measure  of  punishment.  In  1768,  the  Corporation  of  Oxford 
took  advantage  of  the  General  Election  to  demand  of  the  sitting 
Members,  Sir  Thomas  Staploton  and  the  Hon.  Robert  Lee,  as  the 
consideration  for  returning  ihcm  a;^Min,  tlio  sum  of  ^5,760,  which  was 
required  to  ])ay  otT  the  municipal  debts.  The  request  was  not  (»nly 
refused,  but  reported  to  the  House  of  Commons,  who  committed 
the  Mayor  and  ten  of  the  Aldermen  to  Newgate,  whence  they  were 
soon  discharged  after  a  reprimand  from  the  Speaker.  Cut  with  a 
sturdy  determination  to  pay  the  Corporation  debts  out  of  any  other 
pockets  rather  than  their  own,  the  worthy  Mayor  and  Aldermen, 
while  still  in  Newgate,  completed  a  sale  of  the  two  seats,  already 
partly  negotiated,  to  the  "Ouke  of  Marlborough  and  the  Earl  of 
Abin^^'don  ;  while  the  Town-clerk  carried  orf  the  corporation  books  so 
as  to  prevent  any  evidence  of  the  transaciion  from  becoming  public- 
Cut  perhaps  the  political  morality  of  the  limes  may  be  best  cxem- 
plined  by  the  borough  of  Sudbury,  which  without  any  hesitation  or 
attempt  at  decent  disguise,  shamelessly  advertised  itself  for  sale  to  the 
highest  bidder.' 

In  the  larger  boroughs  and  seaports  the  Government  not  only  had 
recourse  to  money-bribes,  but  ensured  the  return  of  their  candidates 
by  the  wholesale  distribution  of  appointments  in  the  Customs  and 
Excise.  In  17S2,  when  Lord  Rockingham  carried  a  measure  for  the 
disfranchisement  of  revenue  officers,  no  less  than  11,500  were  found 
to  be  electors,  and  70  elections  were  said  to  depend  mainly  on  their 
votes."* 

The  County  constituencies  of  forty-shilling  freeholders,  although 
limited  and  unequal,  were  less  corrupt  and  more  independent  than  the 
voters  in  Boroughs  ;  but  they  were  practically  at  the  disposal  of  the 
great  nobles  and  local  landowners.  Their  exclusive  possession  by  the 
territorial  aristocracy  was  further  protected  by  the  enormous  expense 

*  Life  of  Sir  Samuel  Romilly,  ii.  200. 

'  Cobbctt's  ParL  Hist.  xvi.  397-403  ;  Horace  Walpole,  Memoirs  of  Geo.  III. 
iiL  153. 
'  Horace  Walpole,  Mem.  of  the  Reign  of  Geo.  III.  i.  42. 

*  Cobbett's  Pari.  Hist,  xxiii.  xoi.  Lord  Rockingham  said,  in  one  borough 
having  500  voters,  X20  hud  been  appointed  to  places  under  Government,  through 
the  influence  of  one  of  iheir  number  who  happened  to  be  a  friend  of  the  First  Lord 
of  the  Treasury.  Ibid.  The  electoral  disabilities  of  revenue  officers,  no  longer 
necessary  in  the  large  constituencies  cre;iied  by  the  Reform  Act  of  1867,  were 
removed  by  31  &  33  Vict,  c  73  and  37  &  38  Vict.  c.  22. 
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o(  a  contest,  which^  in  one  imranrr,  that  of  Yorkshire,  ia  1807, 
amounted  to  no  less  a  sum  than  £,1004000^  as  the  joint  erpmsrs  of  two 
rival  candidates,  Lord  Milton  and  Mr.  Lascelles.' 
Scocf  i«h  f)ie  representation  of  the  Scotch  counties  and  boroughs  was  in  even 

a  worse  condition  than  the  English.     In  erery  Borough  in  Scotland 


m(.titvn. 


the  franchise  was  vested  in  a  self-elected  corporation;  while  the 
County  franchise  belonged  exclusively  to  the  owners  of  feudal 
'superiorities,'  of  the  annual  value  of  j£4oai,  who  were  noc  necessarily 
cither  landowners  or  residents  in  their  counties.  With  a  population 
of  over  2.000.000,  the  total  number  of  Scotch  County  electors  in  1823 
was  under  3000 ;  one  county,  Cromarty,  having  only  nine.  It  was 
stated  by  the  Lord  Advocate  in  1S31,  that  at  an  election  then  within 
living  mcmor}',  for  the  county  of  Bute — which  had  not  more  than 
twenty-one  electors,  of  whom  but  one  was  resident — that  resident, 
toijcihcr  with  the  .Sheriff  and  the  returning  omcer,  constituted  the 
mcetin,;  ;  and  having;  taken  the  chair,  moved  and  seconded  his  own 
nomination,  put  the  question  to  the  vote,  and  elected  himself.- 
Irihr<-(rf  In  Ireland,  most  of  the  Boroughs,  from  causes  similar  to  those 
which  atTectcd  the  Boroughs  of  England  and  Scotland,  were  equally 
subject  to  the  patronage  of  noblemen  and  landowners.  The  Counties 
possessed,  indeed,  a  comparatively  popular  constituency,  composed  of 
the  forty-shilling  freeholders,  whose  numbers  had  been  multiplied 
alike  by  the  action  of  the  Irish  land  laws  and  of  the  Protestant 
landowners  who  favoured  subdivision  with  a  view  to  extending  their 
political  influence.  But  though  relatively  far  more  numerous  than  the 
English  County  electors,  the  Irish  peasant  proprietors  were  also  far 
less  independent ;  so  that  the  Union  with  Great  Britain  in  iSoi  served 
only  to  add  to  the  united  Parliament  a  further  mass  of  nominee 
members.' 

In  1793,  when  the  members  of  the  House  of  Commons  numbered 
558,  a  majority  of  354  was  nominally  returned  by  Mess  than  15,000 
electors/  but  in  reality  on  the  nomination  or  recommendation  of  the 
Government  and  197  private  patrons."*    The  Union  with  Ireland  in 

»  Life  of  Wilbcrforce,  iil.  335. 

'  !Iansard.  vii.  539 ;  May.  Const.  Hist.  i.  303.  [In  the  Edinburgh  Almanack 
for  18x3  (Oliver  &  Boyd),  there  are  eighteen  freeholders  on  the  Roll  Tor  Buteshire, 
and  twentv-four  for  Caithness-shire,  the  Commissioners  for  those  shires  being 
returned  alternately  before  18^2.  No  mention  is  made  of  this  story  in  the  Hiiiory 
of  the  County  of' Bute,  by  J.  Eaton  Reid,  Glasgow,  1864.  In  Allen's  Royal 
Preroi^dtive,  1840.  the  siory  is  told,  in  a  letter  from  Sir  Tames  Gibson-Craig,  Bart., 
of  the  Sheriff  of  Bute,  afterwards  Lord  Banna tyne,  who  was  raised  to  the  Scottish 
Bench  in  1799,  as  the  '  only  freeholder  present.' — C] 

3  Wakctield,  Statistical  and  Political  Account  of  Irekind,  ii.  399 ;  Oldfield. 
Representative  Hist.  vi.  oox^etseq.  :  Mav,  Const.  Hist.  i.  359. 

*  .-\nnual  Register  for  1793,  App.  to  Chronicle,  pp.  83-99. 
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1801  added  100  Members  to  the  House,  of  whom  71  were  nominated 
by  56  individuals.  In  1816,  Dr.  Oldfield,  in  his  '  Representative 
History/  gave  elaborate  details  showing  that,  of  the  658  members, 
487  were  then  returned  by  tlie  nomination  of  the  Government  and  267 
private  patrons,  of  whom  144  were  Peers.*  Well  might  the  younger 
Pitt  exclaim  :  '  This  House  is  not  the  representative  of  the  people  of 
Great  Britain  ;  it  is  the  representative  of  nominal  boroughs,  of  ruined 
and  exterminated  towns,  of  noble  families,  of  wealthy  individuals,  of 
foreign  potentates.' 

A  House  of  Commons  thus  tainted  at  its  source  was  peculiarly  open  '\"*'^[^'' 
to  the  attacks  of  political  corruption.  George  III.  personally  ex-  *"* 
amined  the  voting  list,  and  awarded  honours,  places,  and  pensions,  or 
took  means  to  signify  his  displeasure,  in  accordance  with  the  votes  of 
individual  Members.  The  great  number  of  valuable  appointments 
tenable  by  Members  of  Parliament  operated  like  prizes  in  a  lottery. 
*  An  interested  man/  said  Lord  Rockingham, '  purchases  a  seat  upon 
the  same  principle  as  a  person  buys  a  lotterx-ticket.' -  But  direct  gifts 
of  money  to  Members  were  also  freely  resorted  to  by  the  Ministers. 
Commenced  under  Charles  II.,  and  continued  under  William  III., 
this  method  of '  managing  the  House  of  Commons '  was  reduced  to  a 
system  during  the  long  tenure  of  office  by  Sir  Robert  Walpole.  It 
continued  to  flourish  during  the  remainder  of  George  II.'s  reign,  and 
under  George  III.  was  not  only  adopted  and  expanded  by  Lord  Bute, 
but  received  a  new  and  most  pernicious  development  in  the  form  of 
issuing  public  loans  and  lotteries  on  extravagantly  easy  terms,  and 
rewarding  the  supporters  of  the  Government  by  a  distribution  of  the 
shares,  which  they  were  able  to  sell  at  once  at  a  high  premium.'  In 
order  to  carry  the  preliminaries  of  the  Peace  of  Paris  in  Dec.  1762,  an 
office  was  publicly  opened  at  the  Treasury  for  the  bribery  of  Members, 
and  the  sum  of  £2$fioo  was  afterwards  stated  by  the  Secretary  of  the 
Treasury  to  have  been  expended  in  a  single  day  in  bribes,  descending 
so  low  as  a  £200  bank-bill.^ 

^  Oldfield's  Representative  Hist.  vi.  285-300. 

*  Earl  of  Albemarle's  Rockingham  Memoirs,  ii.  399. 

*  Cobbett's  Pari.  Hist.  xv.  1305  ;  Lord  Mahon,  Hist,  of  £ng.  v.  ao ;  Lecky. 
Hist,  of  Eng.  i.  ^68. 

*  Horace  Walpole,  Memoirs  of  Geo.  III.  i.  199.  The  following  remarkable 
letter  from  Lord  Saye  and  Sele  to  Mr.  G.  Grenville,  shows  that  even  to  members 
of  the  House  of  Lords  money  bribes  were  offered  by  Ministers  without  any  sense, 
on  either  side,  of  dishonour  or  insult : 

•  London,  No\'ember  26,  1763. 

*  Honoured  Sir, — I  am  very  much  oblieed  to  you  for  that  freedom  of  converse 

nthis  morning  indulged  me  in,  which  1  prize  more  than  the  lucrative  advantage 
en  received.    To  shew  the  sincerity  of  my  words  (pardon,  Sir,  the  perhaps  over- 
niceness  of  my  disposition)  I  retixm  enclosed  the  bill  for  ;f  300  you  ^vouied  me 


Progress  of  the  ConsHtution 


[Ch. 


brLord 
Chacl 


Wilke«' 
Kheme  of 
rtform, 
1776. 


Mr.  Pitt'< 
Advocacy  of 
rcforin, 
1782-85. 


The  glaring  defects  of  tbe  RepresentatiTe  sjrstem, — the  decajred 
and  rotten  boroughs  the  private  property  of  noblemen,  the  close 
corporations  openly  selling  the  seats  at  their  disposal  to  Members  who 
in  turn  sold  their  own  Pariiamentary  votes,  and  the  existence  of  great 
manufacturing  cities  distinguished  by  their  wealth,  industry,  and 
intelligence,  and  yet  possessing  no  right  of  sending  representatives  to 
Parliament — led  Lord  Chatham  (then  Mr.  Pitt)  as  early  as  1766  to 
advocate  Parliamentary  reform.  '  Before  the  end  of  this  ccntur}','  he 
remarked  to  the  Eari  of  Buchan, '  either  the  Parliament  will  reform 
itself  from  within,  or  be  reformed  with  a  vengeance  from  without'  In 
the  House  he  denounced  the  Borough  representation  as '  the  rotten 
part  of  our  constitution.  It  cannot  continue  the  century ;  if  it  does 
not  drop,  it  must  be  amputated/^  Ten  years  later,  in  1776,  the 
notorious  John  Wilkes  introduced  a  comprehensive  scheme  of  refonn 
in  a  Hill  proposing  to  give  additional  Members  to  the  Metropolis  and 
to  Middlesex,  Yorkshire,  and  other  large  counties  ;  to  disfranchise  the 
rotten  borouijhs  and  add  the  electors  to  the  Countv  constituencv ;  and 
lastly,  to  enfranchise  Manchester,  Leeds,  Shefticld,  Birmingham,  and 
•other  rich  populous  trading  towns.'  *  His  scheme,  indeed/  remarks 
Sir  Erskine  May,  *  comprised  all  the  leading  principles  of  Parlia- 
mentary reform  which  were  advocated  for  the  next  fifty  years  without 
success,  and  have  been  sanctioned  within  our  own  time/ '  After  some 
further  abortive  attempts  at  reform — of  which  the  most  noteworthy, 
on  account  of  its  extreme  radicalism,  was  that  of  the  Duke  of  Rich- 
mond, who  in  1780  introduced  a  Bill  to  establish  annual  Parliaments, 
universal  suffrage,  and  equal  electoral  districts — the  subject  was  taken 
up  by  the  younger  Pitt  in  1782  and  1783.  On  the  7th  of  May,  1782, 
when  Chancellor  of  the  Exchequer  in  Lord  Rockingham's  Administra- 
tion, Pitt  moved  for  the  appointment  of  a  Committee  to  enquire  into 
the  state  of  the  representation.  But  the  motion  was  rejected  by  161 
votes  to  141.  Exactly  a  year  later,  on  the  7th  of  May,  1783,  being 
then  in  opposition  to  the  Coalition  Ministr)',  he  submitted  three 
Resolutions  affirming  (i)  the  necessity  of  preventing  bribery  and 
expense  at  elections  ;  (2)  the  expediency  of  disfranchising  any  borough 
whenever  the  majority  of  its  voters  should  be  convicted  of  corruption, 

with,  as  good  manners  would  not  permit  my  refusal  of  it,  when  tendered  by  you. 
Your  much  obliged  and  most  obedient  servant, 

*Sav  and  Sele. 

•  P.  As  a  free  horse  wants  no  spur,  so  I  stand  in  need  of  no  inducement  or 
douceur  to  lend  my  small  assistance  to  the  King  or  his  friends  in  the  present 
Administration.'     Grenville  Correspondence,  iii.  145-146,  n. 

>  Debates  on  the  Address,  Jan.  1766  ;  Cobbett's  Pari.  Hist,  xvi  loa  ;  xviL  223. 

■  May,  Const  Hist.  i.  394- 
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and  of  transferring  the  unbribed  minority  to  the  County  constituency  ; 
and  (3X  the  dcsirabih'ty  of  increasing  the  number  of  county  and 
metropolitan  Members.  These  Resolutions  were  however  negatived 
by  293  votes  to  i49.>  Two  years  later,  when  Prime  Minister,  Pitt 
again  brought  forward  the  question,  this  time  by  moving,  on  the  i8th 
of  April,  17S5,  for  leave  to  introduce  a  Bill  'to  amend  the  representa- 
tion of  the  people  of  England  in  Parliament.'  He  proposed  the 
disfranchisement  of  36  decayed  boroughs,  and  the  transfer  of  their  73 
Members  to  the  Counties  and  the  [Capital] — the  County  constituencies 
being  at  the  same  time  enlarged  by  the  admission  of  copyholders. 
The  scats  of  four  other  small  boroughs  were  to  be  obtained  by 
purchase  and  bestowed  upon  populous  towns  ;  while  ten  close  cor- 
porations were  to  be  similarly  induced  to  surrender  their  exclusive 
rights  for  the  benefit  of  their  fellow-townsmen.  The  Bill  was,  however, 
purely  permissive  in  character.  No  boroughs  were  to  be  disfranchised 
unless  with  the  conseni  of  the  proprietors :  and  as  compensation  to 
them  the  sum  of  ;/J  1,000,000  was  to  be  immediately  set  aside  to 
accumulate  at  compound  interest  until  it  should  become  an  irresistible 
bait.-  This  extraordinary  proposal,  which  would  have  committed  the 
State  to  the  recognition  of  a  saleable  property  in  Borough  constitu- 
encies, was  admitted  by  its  author  to  be  *a  tender  part,'  yet,  in  his 
opinion,  '  a  necessary  evil,  if  any  reform  was  to  take  place.'  But  the 
time  was  not  yet  ripe  for  Parliamentary  reform.  The  House  of 
Commons  being  indifferent  to  it,  the  public  generally  apathetic,  and 
George  III.  distinctly  adverse,^  Pitt's  Reform  Bill  was  negatived  by  a 
majority  of  74.  The  matter  was  now  allowed  to  drop,  and  the  terror 
caused  by  the  outbreak  of  the  French  Revolution  some  years  later 
rendered  all  efforts  at  reform  fruitless. 

After  the  conclusion  of  the  war  in  181 5  the  question  of  reform  was  ThequcA. 
revived.      Thenceforward   it  was   again   and  again   brought  before  aiter7hr*** 
Parliament  by  Sir  Francis  Burdett.  Lord  John  Russell,  and  others,  P««^«  °^ 
until  at  length,  under  the  Whig  Ministry  of  Lord  Grey  (who  had     '*' 
advocated  the  cause  of  reform  for  forty  years),  the  Reform  Bill — after 
defeats  in  both  Houses  of  Parliament,  a  dissolution,  the  resignation  Passing  ot 
and  recall  of  the  Ministry,  and  a  threatened  creation  of  peers  by  the  *i**  Kciorm 

'  *^  '  Act  of  1832. 

*  Annual  Rcjf.  178a,  Hist.  p.  t8i  ;  1783.  Hist.  p.  176. 

•  Annual  Reg.  1784-5.  p.  i8g.  anrl  Spencer  Walpolc,  Hist,  of  Engf.  ii.  263. 

'  Piu  having  wriuen  to  the  King  in.sinuating  a  fear  lest  the  personal  influence  of 
the  Crown  .should  be  employed  to  defeat  the  measure,  George  replied  that  '  out  of 
personal  regard.'  he  would  '  avoid  giving  any  opinion  to  anyone  on  the  opening  of 
the  door  to  parliamentary  reform,  except  to  him  ; '  but  that  he  had  *  ever  thought 
it  unfortunate  that  he  [Pitt]  had  early  engaged  himself  in  this  measure.'  Tomline, 
Life  of  Pitt,  (4tb  ed.)  li.  40. 
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King/  was  passed  amidst  the  greatest  popular  excitement,  and  became 
an  Act  on  the  7th  of  June,  1832. 

lu principal  By  this  Statute— 'the  Great  Charter  of  1832/  as  it  has  been 
deservedly  called — 56  nomination  or  rotten  Boroughs  with  less  than 
2000  inhabitants,  and  returning  iii  Members,  were  swept  away.^ 
Thirty  Boroughs,  having  less  than  4000  inhabitants,  lost  each  a 
member,  and  two  more  were  taken  from  Weymouth  and  Melcombe 
Regis.  In  this  way  143  seats  were  obtained  for  distribution  among 
the  towns  and  counties  requiring  additional  representation.  Forty- 
three  new  Boroughs  were  created,  22  of  which,  including  metropolitan 
districts,  received  the  privilege  of  returning  two  Members,  and  2 1  one 
Member  each.  The  number  of  County  Members  for  England  and 
Wales  was  increased  from  95  to  159,  the  larger  counties  being 
divided,  and  a  third  Member  being  assigned  to  other  important 
County  constituencies.  All  narrow  rights  of  election  were  set  aside 
in  Boroui^hs,  and  a  ;/!io  householder  qualitication  'subject  to  condi- 
tions as  to  residence  and  payment  of  rates,  was  established  instead, 
while  the  County  franchise  was  extended  by  the  addition  to  the 
old  forty-shilling  freeholders  of  copyholders  and  leaseholders  for 
terms  of  years,  and  of  tenants-at-will  payin.cj  a  rent  of  £10  a  year.' 

Scotch  Re-        In  the  same  session  Reform  Acts  were  passed  for  Scotland  and 

^orm.  CI,  Ireland.  The  number  of  Scotch  representatives,  fi.\ed  by  the  Act  of 
Union  at  45,  was  increased  to  53,  of  whom  30  were  assigned  to 
counties  and  23  to  cities  and  burghs.  The  County  franchise  was 
extended  to  all  owners  of  ^  lands,  houses,  feu  duties,  or  other  heritable 
subjects,'  of  the  yearly  value  of  j^io,  and  to  certain  classes  of  lease- 
holders, and  the  Burgh  franchise  to  all  ;£io  householders.'* 

irwh Reform  In  Ireland  several  rotten  Boroughs  had  been  disfranchised  at  the 
*  ^''  time  of  the  Union  :  the  right  of  election  was  now  taken  away  from 
Borough  corporations,  and  vested  in  j^io  householders.  The  qualifi- 
cation for  the  County  franchise  had  been  raised  from  405".  to  ;£io 

*  Supra,  p.  597.  [Cf.  also  ».  5  to  p.  592,  for  the  Duke  of  Wellington's  view  of 
the  threaiened  creation. —C.I 

"  [To  Mr.  Lal)Ouchere,  NI.P.,  writing  on  Democracy  in  England,  in  Forum, 
N.Y.,  Jan.  1890,  the  Reform  Act  of  1832  appears  'A  very  incomplete  measure. 
...  In  the  main  the  legislature  continued  to  be  aristocratic  in  its  composition. 
Rotten  boroughs  were  swept  away,  but  small  and  insignificant  boroughs  still  sent 
members  to  Parliament.  These,'  he  adds,  'were  mostly  corrupt,'  which  seems  a 
somewhat  sweeping  condemnation  of  small  boroughs  after  the  Reform  of  183a.  On 
the  other  hand,  the  Edinburgh  Review,  Jan.,  1890,  Art.  Life  of  Lord  John  RusstU, 
calls  it  the  '  greatest  constitutional  measure  of  the  nineteenth  century. ' — C.]  [Cf. 
note,  p.  600,  supra. — Ed.] 

»  2  &  3  Will.  IV.  c.  45. 

*  2  &  3  Will.  IV.  c.  65. 
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freeholds  by  a  measure'  passed  at  the  same  time  as  the  Roman  . 
Catholic  Emancipation  Act  in  1829,  and  intended  as  a  protection 
against  the  influence  of  the  Roman  Catholic  priests  and  agitators, 
who  had  ousted  the  Protestant  landlords  of  their  poh'tical  influence 
over  the  poorer  freeholders.  By  the  present  Act  large  additions  were 
made  to  the  County  constituencies  by  the  inclusion  of  certain  classes 
of  leaseholders  and  of  ;£io  copyholders.  The  number  of  Irish  repre- 
sentatives, fixed  by  the  Act  of  Union  at  100,  was  increased  to  105.- 

By  the  Reform  Act  of  1S67 — passed  by  Lord  Ocrby's  Conservative  The  Reform 
Ministry  with  the  aid  of  the  Liberal  majority  in  the  House  of  Com-    ''**  *"  ^* 
mons — a  further  extension  of  the  electoral  franchise  in  England  and 
Wales  was  introduced  scarcely  loss  important  than  that  conceded  by 
the  Reform  Act  of  1832. 

The  Borough  franchise  was  extended  to  all  householders  v'subject  to 
one  year's  residence  and  payment  of  poors  rates)  as  well  as  to  lodgers 
occupying  loilgin^^s  of  the  .1nn11.1l  value  of  /!io.''  The  Cov.nty 
occupation  franchise  was  rcoiiced  10  £\2  \  and  n  seats  were  with- 
drawn from  Enj^lish  boroughs,  25  of  which  were  transferred  to  Eng- 
lish counties,  and  the  remaining  S  to  Scotland  and  Ireland.* 

*  10  Geo,  IV.  c.  3.     Reponictl  by  Simutc  Law  Revision  Act.  1S73. 

*  2  &  3  Will.  W.  c.  83.  in  1850  liic  Irish  Borough  franchise  was  cviended  to 
householders  mied  at  ^3,  and  the  qualification  required  lor  the  County  franchise 
was  also  lowered,  so  as  10  include  the  owners  of  freeholds  rated  at  £\  and  occupiers 
rated  at  £\i  (13  ^S:  14  Vict.  c.  69). 

'  Supra,  p.  292,  n.  3. 

*  30  iSc  31  Vict.  e.    102.     In  the  following  year  Reform  Acts  vvere  passed  {ov  Scotch  aiui 
Scotland  and  Ireland,  similar  to  the  English  Act  in  principle,  but  ditTering  from  it  Z''"'^*  ^'*'- 
in  many  of  their  details.     In  the  Scotch  counties  the  ownership  franchise  was  '^go'  ^^'^^** 
reduced  to  '  lands  and  heritages '  of  the  yearly  value  of  ^^5  ;  and  a  ^£"14  occupation  ^ 
franchise  established.     The  Scotch  boroughs  received  a  household  and  a  lodger 
franchise.     In  Ireland  no  change  was  made  in  the  County  constituencies,  but  the 
Borough  fmnchise  was  further  reduced  to  a  £\  rating  occupation.    31  &  32  Vict. 

c.  48  ;  ^i  *  32  \\Q\.  c.  49. 

The  following  tabular  statement,  compiled  from  the  Parliamentary  Return  issued 
in  May,  1879,  shows  the  total  numiwr  of  electors  in  the  counues.  cities  and 
boroughs,  and  universities  of  the  United  Kingdom  then  on  the  Parliamentary 
Register. 

Electors  of  the  United  Kiiit*dom, 


Countieft. 


England 
Wales 


Scotland 
Ireland 

Total 


816.317    ; 

883.649     ' 
92,310 

172.570 


1,148.529 


Cities 
and  Doroujh<. 


l,4cyj.507 
06.012 

». 5^3.319 
204.142 

55.247 
1,825.708 


Uni%-erNitic«. 


^I'^l^ 


Grand  ToiaU. 


13.031 

".439  ; 
3.472 


27.992 


2.459.999 
307.941 
231,289 


2,999.229 


C.H. 
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lion  of 
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Sunprc^^ion 
of  liribcry 
»nd  intimi- 
I'lti  >n  .It 
election*. 

T*ie  nnl'.-t 
Act.  *-rr. 


By  the  same  Act  a  perfectly  new  principle,  that  of  the  Representa- 
tion of  Minorities,  was  introduced,  in  a  tentative  and  partial  manner, 
into  the  representative  system.  This  principle  had  been  embodied  in 
Lord  John  Russell's  abortive  Reform  Bill  of  1854,  which  proposed  to 
assign  three  Members  to  certain  counties,  and  other  larr^e  places,  the 
electors  of  which  were  to  be  entitled  to  vote  for  two  only  out  of  the 
three.*  The  city  of  Manchester,  and  the  boroughs  of  Liverpool,  Bir- 
mingham, and  Leeds,  were  now  each  empowered  to  return  three 
Members  to  Parliament ;  and  it  was  declared  (sees.  S,  9)  that  at  a 
contested  election  for  any  county  or  borough  represented  by  three 
Members,  no  person  should  vote  for  more  than  two  candidates,  nor  in 
the  City  of  London,  which  has  four  Members,  for  more  than  three 
candidates. 

Since  the  Reform  Act  of  1S32  the  attention  of  Parliament  has  been 
continually  directed  to  the  suppression  of  bribery  and  intimidation  at 
elections.  The  measures  for  this  purpose  culminated  in  1S72  in  the 
passincj  of  an  experimental  Ballot  Act  (to  continue  in  force  till  the 
31  St  December,  iSSou  by  which  the  open  nomination  of  candidates 
on  the  hustings  was  abolished,  and  voting  by  secret  ballot  at  both 


In  1868,  prior  to  the  operation  of  the  Reform  Acts  of  1867-8.  the  total  number 
of  electors,  in  boroughs  and  counties,  of  the  United  Kingdom,  did  not  exceed 

I.370.793- 
In  the  session  of  1879.   the  Ho\ise  of  Commons  consisted  of  650  members, 

returned  as  follows  by  the  three  divisions  of  the  United  Kingdom  : — 

England  and  Wales. 

Members. 
53  Counties  and  Isle  of  Wight        ....  187 

200  Cities  and  Boroughs 393 

3  Universities        .        * S 

Total  of  England  and  Wales  .    .        485 

Scotland. 

33  Counties 32 

33  Cities  and  Burgh  Districts 26 

4  Universities 2 

Total  of  Scotland  .         .  ...        60 

Ireland. 

33  Counties 64 

33  Cities  and  Boroughs 39 

I  University a 

Total  of  Ireland 105 

Total  of  United  Kingdom  .        .  650 

*  [On  the  Representation  of  Minorities,  as  well  as  on  University  Representation. 
which  has  also  become  a  question  of  the  day,  see  Law  Afagazine  and  Revievt,  No. 
ccl.,  for  Nov.  1883.  and  ccli.  for  Feb.  1884.  Art.  University  Reprtsentation,  by 
J.  Parker  Smith.  M.A.  Cf.  also  La  Representation  Pr&portionnelle,  Paris,  for  a 
valuable  collection  of  recent  studies  on  this  subject. — C] 
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Parltamentary  and  iNTunicipal  elections  was  substituted  for  the  old 
£nj;Iish  system  of  open  voting.* 

The  duration  and  intermission  of  Parliament  have  been  the  subject  Sammoos 
of  important  ICj^islative  enactments  in  the  period  since  the  Revolution,  and  inter. 
By  the  ancient  Legal  doctrine  of  the  Constitution,  Parliament  can  p|JJ|iJ!l,2Jt. 
only  be  summoned  by  the  King's  writ ;  when  summoned  its  duration 
was  formerly  limited  by  the  King's  pleasure  alone  ;  and  on  the  death 
of  the  Kin^  who  summoned  it,  it  was  held  to  be  ipso  facto  dissolved. 
The  Parliament  which  deposed  Richard  II.  in  1399,  was  held,  by  a ''"***^^*y''*" 
logical  deduction  of  the  Constitutional  lawyers  of  that  day,  to  have  1399* 
ceased  to  exist  when  Richard  ceased  to  be  King ;  but  as  it  was  not 
convenient  for  Henry  IV.  to  summon  a  new  Parliament,  an  expedient 
was  devised  by  which,  under  a  transparent  legal  tiction,  the  same 
members  who  had  deposed  Richard  were  assembled  again  in  Parlia- 
ment under  Hcnrv's  writs.     Nearlv  three  centuries  later  the  Conven-  Conation 

•  •  FarliAmenc 

t:on  Parhamc-nt  which   restored   Charles    II.   was  looked   on   as  ofofx46o. 
doubtful  validiiv  because  not  summoned  bv  the  Kind's  writ.      The 
Convention  acted  indeed  ns  a  Parliament,  and  even  passed  an  Act 
declaring  itself  to  be  *  the  two  Houses  of  Parliament,  notwithstanding 
the  want  of  the  King's  writ  of  summons,  and  as  if  his  Majesty  had 
been  present  in  person  at  the  commencement  thereof:'-  but  it  was 
deemed  needful,  or  at  all  events  pnident,  that  all  its  Acts  should  be 
contirmed  by  the  succeeding   Parliament  summoned  in  due  form. 
At  the  Revolution  of  168S  legal  subtleties,  though  still  potent,  were  pJJU^^Jj'^JJ 
treated  with  greater  boldness  and  common  sense.    The  Convention  in  x638. 
Parliament   which   deposed    James   II.,'  and  elected  William  and 
Mary,  passed  an  Act  indeed,  Uke  the  Convention  of  1660,  declaring 
itself  to  be  a  legal  Parliament,  notwithstanding  any  defect  of  form  in 
its  summons  or  otherwise ;  ^  but  it  was  no  longer  thought  necessary 
that  its  Acts  should  be  confirmed  by  another  Parliament.* 

We  have  seen  how  the  King's  prerogative  of  calling  Parliament  had 
been  limited  under  Edward  II.  and  Edward  III.  by  statutes  requiring 
annual  sessions,  and  under  Charles  I.  by  the  Triennial  Act,  passed  by  T"**"J** 
the  Long  Parliament  in  1641.*    After  the  Restoration  this  Act  was 

>  35  &  36  Vict.  c.  33.     The  Universities  were  excepted. 
'  13  Car.  II.  c.  I. 
»  Supra,  p.  539. 

*  1  Will.  &  Mary,  sess.  i,  c.  i. 

*  '  Each  of  these  differences  .'in  the  proceedinc^s  of  1399,  x66o,  and  x688l  marks 
a  st;ige  in  the  return  to  the  common-sense  doctrine,  that,  convenient  as  it  is  in  all 
ordinary  times  that  Parliament  should  t>e  summoned  by  the  writ  of  the  sovereign, 
yei  it  is' not  from  that  summons,  but  from  the  choice  of  the  people,  that  Parliament 
derives  its  real  being,  and  its  inherent  powers.'  Freeman,  Growth  of  Eng.  Const. 
p.  131. 

*  Supra^  pp,  224,  326,  48*^. 
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repealed,  in  1664,  by  the  'Pensionary  Parliament'  of  Charles  II. 
(which  was  prolonged  for  nearly  eighteen  years),  but  it  was  at  the  same 
time  provided  by  the  repealing  statute  '  that  Parliament  should  not  be 
interrupted  above  three  years  at  the  most ; ' '  and  the  Rill  of  Rights 
declared  in  October,  1689,  that  '  Parliament  ought  to  be  held  fre- 
quently.''  Only  two  months  later,  in  Dec  i6S9,a  Bill  for  establishing 
Triennial  Parliaments  was  introduced  in  the  House  of  Lords.  Dropped 
at  the  prorogation,  it  was  reintroduced  in  1693,  and  passed  both 
Houi^cs  ;  but  William  111.  refused  his  assent.  The  Commons,  how- 
ever, persevered  with  the  project ;  and  a  similar  Bill,  in  the  following 
year,  became  the  Triennial  Act  of  William  and  Mar}',  in  November, 

Act*"i6ol.  '^4*  ^'  provided  that  a  new  Parliament  should  be  called  within 
three  years  after  the  dissolution  of  a  former  one,  and  the  utmost 
extent  of  time  that  any  Parliament  should  be  allowed  to  sit  was 
limited  to  three  yc.irs.-^  This  continued  to  be  the  law  for  two-and- 
twenty  years.     But  after  the  suppression  of  the  Rebellion  in  171 5,  the 

Septennial     \\'\^\,t  mjnistrv  of  Geor^'e  I.,  still  apprehensive  of  the  machinations  of 

Att,  1710.  -^  '  '^  '  *^ 

the  Jacobites,  and  fearlul  lest  a  General  Election  should  endanger  the 
stability  of  the  new  dynasty,  introduced  and  carried  the  Septennial 
Act  of  1 7 16,  which  extended  the  period  of  Parliamentary  duration  to 
seven  years.^  It  is  remarkable  that  the  Bill,  although  specially 
affecting  the  constitution  of  the  Commons'  House,  was  introduced  in 
the  House  of  Lords,  its  proposer  being  William,  second  Duke  of 
Devonshire,  whose  father  had  been  one  of  the  chief  promoters  of  the 
Triennial  Act  of  1694.  By  passing  the  Bill  without  a  dissolution, 
Parliament  not  only  provided  for  the  future,  but  extended  the  duration 
of  the  existing  House  of  Commons  for  four  years  beyond  the  time  for 
which  it  had  been  elected.  Such  a  proceeding,  though  perfectly  legal 
— for  to  the  authority  of  Parliament  there  is  no  limit — had  its  best 
justification  in  the  real  and  pressing  danger  which  then  menaced  the 
reigning  family.  The  special  emergency  might  indeed  have  been 
met  by  a  temporary  measure  ;  but  a  permanent  Act  was  deemed  the 
safer  and  more  Constitutional  course,*  Moreover,  there  was  much  to 
be  urged  in  favour  of  a  change.  *Ever  since  the  Triennial  Bill  has 
been  enacted/  said  Sir  Richard  Steele,  who  supported  the  Septennial 
measure  in  the  House  of  Commons,  '  the  nation  has  been  in  a  series 
of  contentions  ;   the  first  year  of  a  Triennial  Parliament  has  been 

*  x6  Car.  II.  c.  i. 

*  Supra,  p.  546. 

»  6  Will.  &  Mary,  c.  2. 

*  X  Geo.  I.  c.  38. 

*  Lord  Mahon,  Hisl.  of  Eng.  i.  301. 
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spent  in  vindictive  decisions  and  animosities  about  the  late  elections  ; 
the  second  session  had  entered  into  business ;  the  third  session  has 
languished  in  the  pursuit  of  what  little  was  intended  to  be  done  in  the 
second ;  and  the  approach  of  an  ensuing  election  has  terrified  the 
members  into  a  servile  management,  according  as  their  respective 
principals  were  disposed  towards  the  question  before  them  in  the 
House.'    Although  the  Bill  was  strongly  opposed  by  the  Tories  in 
both  Houses,  jt  passed  its   third   reading  in  the  Commons  with  a 
dissentient  minority  of  only  121.    Among  the  most  important  effects 
of  the  extension  of  the  natural  duration  of  Parliaments  was  a  marked 
increase  in  the  stability  and  power  of  the  House  of  Commons,  and  a 
strengthening  of  the  influence  of  the  Ministry.     Mr.  Speaker  Onslow 
declared  that  the  Septennial  Act  formed  *  the  era  of  the  emancipation 
of  the  British  House  of  Commons,  from  its  former  dependence  on  the 
Crown  and  the  House  of  Lords.' '    The  difference  between  the  position 
of  the  Lower  House  under  the  Triennial  and  Septennial  Systems  is, 
indeed,  strongly  brouylit  out  by  the  fact  that  in  the  reign  of  Anne 
party  leaders,  like    Harley  and  St.   John,  joined   the  ranks  of  the 
'Peerage  in  the  very  midst  of  their  political  careers,  while  under  the 
Septennial  System  Sir  Robert  Walpole  designedly  confined  himself  to 
the  House  of  Commons,  and  only  accepted  an  earldom  from  George  H. 
when  defeat  had  closed  his  long  Admiuistration. 

From  the  reign  of  George  11.  down  to  the  reign  of  Victoria,  various  Attempts  to 
attempts  have  been  made  at  different  times  to  repeal  the  Septennial  ^J^ennUl 
Act,  and  shorten  the  duration  of  Parliaments.     The  great  Earl  of  Ace. 
Chatham,  in  1771,  'with  the  most  deliberate  and  solemn  conviction, 
declared  himself  a   convert  to  Triennial    Parliaments.'-      And  so 
recently  as  1849,  Mr.  Tennyson-D'Eyncourt  obtained  leave  to  intro- 
.  duce  a  Triennial  Bill  by  a  majority  of  five.     But  more  recently,  as  the 
operation  of  an  extended  suffrage  has  brought  the  House  of  Commons 
into  closer  and  more   sympathetic   relations  with  the  mass  of  the 
people,  the  popularity  of  this  question  has  sensibly  declined.'    There 
is  no  principle  involved  in  either  of  the  numbers  3  or  7.     Any 

*  Coxe's  Life  of  Sir  Robert  Waipole,  i.  75. 

*  Cobbett's  Pari.  Hisu  xvii.  223. 

*  '  It  is  a  remarkable  illustration  of  the  changes  that  may  pass  over  party  warfare, 
that  the  Republican  Milton  at  one  time  advocated  the  appciniment  of  metnbers  for 
life  [in  his  '  Ready  and  Easy  Way  to  Establish  a  Commonwealth  'J ;  that  the  Tory 
Rirty  under  Walpole  and  Pelham  advocated  triennial,  and  even  annual  Parliaments, 
which  afien^vards  became  the  watchwords  of  the  most  extreme  Radicals  ;  that  the 
Whigs,  taking  their  stand  upon  the  Septennial  Act,  contended  against  the  Tories 
for  the  greater  duration  of  Parliament ;  and  that  a  reform  which  was  demanded  as 
of  capital  importance  by  the  Tories  under  George  1.  and  George  II,,  and  by  the 
Radicals  in  the  succeeding  reigns,  has  at  present  scarcely  a  champion  in  England.' 
Lecky.  Hist,  of  Eng.  i.  45a 
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restriction  on  the  duration  of  Parliaments  is  but  a  means  to  an  end — 
the '  maintenance  of  a  House  of  Commons  fairly  representing  the 
wishes  of  the  Nation,  as  those  wishes  periodically  change  amidst  the 
vicissitudes  of  Home  and  Foreig-n  politics.  In  practice  it  is  found 
that  no  Parliament  is  continued  longer  than  six  years  ;  ^  and  indeed, 
whatever  be  the  legal  limit  fixed,  the  practical  limit  will  necessarily  be 
somewhat  less,  in  order  that  the  Government  may  retain  its  fieedom  of 
dissolving  Parliament  untrammelled,  and  that  the  inconvenience  of  a 
forced  dissolution  at  an  untoward  moment  may  be  avoided.  Should 
the  question  be  again  taken  up  in  earnest,  a  quinquennial  or  scxten- 
nial  limit  would  probably,  on  the  ground  of  convenience  and  effi- 
ciency, be  found  preferable  alike  to  the  somewhat  excessive  prolonga- 
tion  possible  under  the  existing  system,  and  to  the  inadequacy  of  the 
shorter  period  which  it  replaced. 

The  rule  that  Pariiament  was  ipso  facto  dissolved  by  the  death  of 
the  Sovercij^n  was  abrojjnted  in  Ouecn  .Anne's  rci^n^  by  an  enactment 
that  the  Parliament  in  boinjj  at  the  time  of  a  demise  of  the  Crown 
should  continue  for  six  months  afterwards,  unless  specially  prorogued 
or  dissolved  by  the  new  Sovereign.-  A  statute  of  George  lll.'s  reign 
further  provides,  that  if  the  Sovereign  should  die  in  the  interval 
between  the  dissolution  of  one  Parliament  and  the  meeting  of  a  new 
one,  the  last  preceding  Parliament  shall  ipso  facto  revive  and  continue 
in  being,  unless  again  dissolved,  for  six  months.'  The  six  months' 
limit  imposed  by  the  Act  of  Anne  was  abolished  by  a  clause  in  the 
Reform  Act  of  1867,  so  that  now  the  continuance  of  a  Parliament  in 
being  at  a  demise  of  the  Crown  is  in  no  way  affected  by  that 
event.* 

Prior  to  the  Revolution,  privilege  of  Parliament  had  been  nearly 
always  asserted  on  behalf  of  Popular  rights  and  liberties  against  the 
arbitrary  authority  of  the  Crown.*  The  Revolution  established  the 
supremacy  of  Parliament  in  the  government  of  the  country  ;  but  by 
the  time  that  the  House  of  Commons  had  become  all  powerful  in  the 
State  it  was  ceasing,  as  we  have  seen,  to  be  a  real  and  effective 

^  Frequent  dissolutions  have  reduced  Parliaments,  at  several  periods,  to  an 
average  duration  of  three  or  four  years.  Sir  Samuel  Romilly  stated,  in  1S18,  that 
out  of  eleven  Parliaments  of  George  III.  eight  had  lasted  six  years.  But  from  the 
accession  of  William  IV.  in  1830  to  the  year  i860,  there  were  no  less  than  ten 
Parliamenis,  showing  an  average  duration  of  three  vears  only.  (May,  Const.  Hist, 
i.  444.)  The  Parliament  which  met  on  the  3xst  of  May,  1859,  was  not  dissolved  till 
July  6,  1865,  e.xceeding  the  six  years'  practical  limit  by  thirty-six  days. 

«  7  &  8  Will.  III.  c.  15  ;  6  Anne,  c.  7, 

'  37  Geo.  III.  c.  127. 

*  30  &  31  Vict,  c  102.  s.  51. 

*  Supra,  p.  268,  et  itq. 
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representative  of  the  Commons  of  England.  Corrupt  in  itself,  and  the  JljJJJ^d*^* 
offspring  -of  narrow  and  corrupt  constituencies,  its  necessary  power  the  Execu- 
of  inflicting  punishment  for  breach  of  privilege  was  placed  at  the  ©Mre/^io^n 
disposal  of  the  Executive  for  the  oppression  of  popular  liberty.  P-fj^^."^" 

In  1714,  Sir  Richard  Steele  was  expelled  the  House  for  writing  *  a  g^  'u|jio„  ^f 
seditious  and  scandalous  libel '  called  The  Crisis,  a  pamphlet  reflecting  Sir  uichani 
on  the  Tory  Ministry  of  Queen  Anne  as  inimical  to  the  Hanoverian  f^tj!** 
succcssioa       In    their    proceedings    against  Wilkes   in   1763  and  proce«dinss 
following  years,  the  Commons  first  withdrew  the  shield  of  privilege  in  ^vfiui 
order  to  justify  a  Judicial  decision  contrary  to  law  and  usage,  and  176:. 
then,  not  content  with  expelling  the  obnoxious  Member,  proceeded 
illegally  to  deprive  the  electors  of  Middlesex  of  their  free  choice  of  a 
representative.*     Wilkes  had  been  arrested  and  imprisoned,  in  conse- 
quence of  the  publication  of  the  celebrated  No.  45  of  the  Xorth  Briton, 
on  a  *  general  warrant,' — i.e.,  a  warrant  not  specifying  any  person  by 
name,  but   directed  against  *  the  authors^  printers,  and  publishers 
generallv' — signed  bv  Lord  Halifax,  Secretar\*  of  State.     Released  on 
a  writ  oi  habcLis  corpus,  on  the  ground  of  his  privilege  as  a  member  of 
the   House  of  Commons,  the  Lower   House,  eai^er  to  second  the 
vengeance  of  the  King,  voted  the  publication,  while  still  the  subject  of 
a  prosecution  in  the  King's  Bench  (which  Wilkes  declared  himself 
ready  to  meet  notwithstanding  his  privilege),  '  a  false,  scandalous,  and 
seditious  libel,  tending  to  e.xciie  traitorous  insurrections,'  and  resolved 
*  that  privilege  of  Parliament  does  not  extend  to  the  case  of  writing 
and  publishing  seditious  libels.'-    Wilkes,  having  been  proved  to  be  He  is  ex- 
the  author  and  publisher  of  the  obnoxious  No.  45,  was  expelled  the  B^ouse.'^* 
House,  and  withdrew  to  France,  an  exile  and  an  outlaw.     Returned 
for  Middlesex  in  1768,  he  was  again  expelled  ;'  and  on  his  immediate 
re-election,  the  House  not  only  expelled  him  a  third  time,  but  resolved  Declared  in- 
that  his  expulsion  rendered  him  '  incapable  of  being  elected  a  member  K^tcction, 
to  serve  in  this  present  Parliament.'    Again  re-elected  by  the  county  *763 
of  Middlesex,  the  House  declared  his  return  to  be  null  and  void  ;  and, 
on  his  being  once  more  returned  by  the  county,  the  House  not  only 
declared  his  election  void,  but  adjudged  the  seat  to  Colonel  Luttrell, 

^  [The  same  fate,  in  our  own  day,  practically  befell  the  electors  of  Northampton, 
owing  to  the  long  series  of  struggles  in  Parliament  regarding  the  eligibility  of  Mr. 
Bradlaugh.— C] 

•  Cobbett's  Pari.  Hist.  xv.  1359  seq. 

'  On  the  35th  April,  1768,  we  find  George  III.  writing  to  Lord  North,  then 
Chancellor  of  the  Exchequer  :  '  Though  entirely  relying  on  your  attachment  to  my 
person  as  well  as  on  your  hatred  of  any  lawless  proceeding,  yet  I  think  it  highly 
expedient  to  apprise  you  that  the  expulsion  of  Mr.  Wilkes  appears  to  be  hii;hly 
expedient,  and  mu^t  be  effected.'    Lord  Mahon,  Hist,  of  £ng.  v.  327. 
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thc  second  candidate,  who  had  received  only  296  votes,  against  1 143 
recorded  for  Wilkes.  A  profligate  demagogue  was  thus  turned  into 
a  popular  hero  and  a  champion  of  Constitutional  freedom.  After  a 
lapse  of  five  years  Parliament  was  dissolved,  and  to  the  new  Parlia- 
ment in  1774,  Wilkes  was  again  returned  for  Middlesex.  The  former 
intemperate  proceedings  respecting  the  Middlesex  election,  which 
Lord  Camden  suid  had  'given  the  constitution  a  more  dangerous 
wound  than  any  which  were  given  during  the  twelve  years'  absence  of 
Parliament  in  the  reign  of  Charles  1./  were  at  length,  in  17S2, 
The  deciara.  expunged  from  the  Journals  .of  the  Commons,  as  being  subversive  of 
pttni;^<Ki  from  ^^  ng^ts  of  the  wholc  body  of  electors  in  the  Kingdom.* 

the  Joumalt 

mons,  i73i.  *  T^*  "S^'  °^  ^^^  Commons  to  expel  a  member  is  undoubted :  but  since  the 
-  .  .  '  reversal  in  1782  of  ihe  proceedings  against  Wilkes,  it  has  hc^n  equally  undoubted 
andiiil-'*  ^^^^  expulsion,  though  it  vacates  il)e  seat  of  the  exiK*lled  Member,  does  not  create 
quahrica-  ^^X  disabiliiv  in  bim  to  serve  aijain  in  Parliament.  In  fact,  the  Commons  have  no 
iu^n  iif  mA-m-  cor.'ro!  ovrr  t!:e  t'.:i;-L:lity  nf  car.di  la:os.  oxc-pi  in  :he  .ulrninisiraiicn  of  the  laws 
htrs.  \vl,:ch  denne  il.oir   <;urii:::c.\!:cn.    \or  r.ne  Hvyiise  oi   IV.rii.imont  cannot  create  a 

diiabilitv  unknown  to  the  iaw.  'M.iv,  I'.irl.  I'nciicc.  P.  62.  oih  ed/  The  c;uesi:on 
Dt'taH.'tfy  of  the  d:5.ilj:i:iy  ar:sin;^  fro.n  conv!ci:on  oi'  trcaion  or  felony  I. as  been  ihe  suijjeci  of 
arisinfjrcm  discuss.on  in  ir.e  Commons  on  two  or  three  recent  occasions.  By  the  Common 
e^.-icttijn  of  La^y  ^  person  atUitntcd  of  treason  or  felony  was  mcapable  of  being  elected  a 
ftlony^  ^  member  of  Parliament  «Coke.  4ih  Inst.  47).  But  a  doubt  was  at  one  lime  enter- 
tained  whether  a  person  who  was  not  aiiainied  for  treason  or  felony,  but  was 
merely  convicted,  was  disqualified.  In  1849,  ^  resolution  was  brought  before  the 
Smith  House  of  Commons  that  Mr.  Smith  O'Urien.  M.P.,    having  been  comicted  of 

O'Brien^        treason,  was  ineligible  to  sit  in  the  House.     It  v\-as  proposed  as  an  amendment  that 
«S49-  the  resolution  should  run  that  he  was  attainted,  but  the  amendment  was  rejected, 

and  the  resolution  carried  was,  that  having  been  adjudi^cd  f^uilty  of  treason,  he  was 
CDoKcrnH    ineligible  to  sit  in  the  House.     The  next  case  was  that  of  O'Oonov'an  Rossa,  in 
Rosxa,  1870.  1870.  who  was  returned  for  Tipperary  while  undergoing  sentence  of  penal  servitude 
for  treason-felony.     As  he  had  been  convicted  and  sentenced  under  the  Treason- 
felony  Act  XI  &  12  Vict.  c.  12  {supra,  p.  327,  «.)  it  was  contended  that,  not  being 
attainted,    there  was    no    disqualification :   but    the   House    again    rejected  the 
contention,  and  resolved  th«at  O' Donovan  Rossa  'having  been  adjudged  gmilty  of 
felony,  and  sentenced  to  penal  ser%'itude  for  life,  and  being  now  iniprisonal  under 
such  sentence,  has  become,  and  continues,  incapable  of  being  elected  or  returned  as 
a  member  of  this  House.'    In  order,  however,  to  obviate  any  doubts  as  to  the 
legality  of  this  determination,  a  provision  w*as  inserted  in  the  Act  which  abolished 
Act  33  &»  34  forfeiture  and  attainder  for  treason  or  felony  (33  &  34  Vict.  c.  23,  passed  in  the 
yict.  c,  33     same  year,  1870)  that  any  person  thereafter  convicted  of  those  offences  should  be 
(1870).  incapable,  while  undergoing  punishment,  of  being  elected  a  member  of,  or  sitting 

or  voting  in,  Parliament,  or  of  exercising  any  parliamentary  or  municipal  franchise. 
The  proceedings  in  O'Donovan  Rossa's  case  also  established  that  the  House, 
notwithstanding  the  Act  of  1858  (31  &  32  Vict,  c  125,  supra,  p.  284),  reserved  in  its 
own  hands  the  power  to  decide  on  the  eligibility  of  Members.  The  next  leading 
John  case  is  tliat  of  Mr.  John  Mitchell     In  1848  he  was  tried  for  treason-felony,  found 

Mitch€llt       guilty,  and  sentenced  to  14  years'  transportation.     After  a  comparatively  short 
'^75*  period  he  escaped  from  his  imprisonment,  and  after  remaining  abroad  for  many 

years,  returned  to  Ireland  in  1874,  without  having  suffered  his  sentence  or  received 
a  pardon.  In  February  1875.  he  was  returned  unopposed  for  Tipperary.  On  the 
iBih  of  February,  on  the  motion  of  the  Premier,  Mr.  Disraeli,  and  notwithstanding 
the  expression  of  several  doubts  as  to  the  legality  of  the  course  proposed  to  be 
adopted,  the  House  resolved  '  That  John  Mitchell,  returned  as  a  member  for  the 
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In  the  exercise  of  its  powers  of  commitment  the  House  of  Com-  Abuse  of  the 

privilege  oi 

mons,  on  more  than  one  occasion  since  the  Revolution,  has  been  commit- 
carried  by  passion  beyond  the  reasonable  and  customary  limits  of  "*''* 
privilege.     In  1721  a  printer  named  Mist  was  committed  to  Newgate  Commit- 
by  the  House  for  printing  a  Jacobite  newspaper  which  the  Commons  p^JJ^  M*i»t, 
resolved  to  be  *  a  false,  malicious,  scandalous,  infamous,  and  traitorous  >7"- 
libel.'    As  the  ofTcncc  of  Mist  could  not  possibly  Ix!  interpreted  as  a 
contempt  of  the  House,  or  a  breach  of  its  privileges,  this  proceeding 
of  the  Commons  was  quite  as  unjustitiabic,  if  not  quite  so  violent,  as 
their  treatment  of  Floyd  in  the  reign  of  James  I.*    The  more  recent 
practice  of  the  House  of  Commons  has  been  to  avoid  such  excesses  of 
jurisdiction  by  directing  a  prosecution  by  the  Attorney-General  for 
offences  of  a  public  nature  which  have  been  brought  to  their  notice. 

The  right  of  the  Commons  to  commit  for  breach  of  privilege  was  Oiseof  Mr. 
distinctly  recognised  by  the  Judges  in  the  two  celebrated  cases  of  the  Siil^ay, 
Hon.  .Alexander  Murray  brother  to  Lord  Elib.ink.  a  noted  Scottish  *75«- 
Jacobite),  in  1751,  and  of  bir  Francis  Durdct:  in  \'6\o.  In  the  course 
of  an  enquiry  before  the  House  into  a  conicsicd  Westminster  election, 
the  High  liailin  complained  of  Mr.  Murray  -who  had  been  actively 
engaged  in  the  election  against  the  Ministerial  candidate^  for  obstruct- 
ing and  insulting  him  in  the  discharge  of  his  duty.  The  Commons 
decided  to  hear  the  parties  by  counsel,  and  after  ordering  Murray  to 
give  bail  for  his  appearance  from  time  to  time,  finally  resolved  that  he 
should  be  committed  to  Newgate,  and  should  receive  his  sentence  on 
his  knees.  This  humiliating  command  he  steadily  refused  to  obey. 
*  Sir,  I  never  kneel  but  to  God,*  was  his  haughty  reply  to  the  Speaker  ;  - 
and  the  Commons  were  obliged  to  content  themselves  with  ordering 
that  he  should  be  kept  under  the  closest  restrictions  in  Newgate, 
without  pen,  ink,  or  paper,  and  that  no  person,  not  even  his  servant, 
should  t>e  admitted  to  him, — a  seventy  which,  on  account  of  his  ill- 
health,  was  soon  afterwards  rela.\ed.'  On  suing  out  his  writ  o\  habeas 
corpus  in  the  King's  Bench,  the  Judges  unanimously  refused  to  dis- 
charge him,  on  the  ground  of  their  want  of  jurisdiction  to  judge  of 

county  of  Tipperary,  having  been  adjudged  guilty  of  felony  and  sentenced  to 
transportation  for  14  years,  and  not  having  endured  the  punishment  to  which  he 
was  adjudged  for  such  felony,  or  received  a  pardon  under  the  Great  Seal,  has 
become,  and  continues,  incapable  of  being  elected  or  returned  as  a  member  of  this 
House.' 

»  Supra,  p.  433.  seq. 

•  Lord  Orford,  .Memoirs  of  last  Ten  Years  of  the  Reign  of  George  II.,  i.  24. 

•  By  a  standing  order  of  the  Commons,  in  1772,  the  offensive  custom  of  requiring 
prisoners  to  kneel  at  the  bar  of  the  House  was  renounced.  The  Lords,  ihouyh 
silently  discontinuing  the  practice,  still  affect  to  maintain  it.  in  ciscs  of  privilege, 
by  continuing  the  accustomed  euiries  in  their  Journals.— May,  Const.  Hist,  li,  75. 
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the  privileges  of  the  House  of  Commons  or  of  contempts  against 
them.^  As  the  authority  of  the  House  to  commit  extends  only  to  the 
duration  of  the  session  of  Pariiament,  Murray  soon  obtained  his 
liberty,  amidst  the  plaudits  of  the  people,  who  regarded  him  as  a 
martyr  in  the  cause  of  popular  freedom.  On  the  first  day  of  the  fol- 
lowing session,  a  motion  was  carried  for  his  re-committal ;  but  it  was 
then  found  that  he  had  withdrawn  beyond  sea,  out  of  reach  of  the 
Scrj  cant-at-arms. - 

In  iSio,  the  Commons  having  committed  to  Newgate  the  publisher 
of  an  otfcnsivc  placard  announcing  for  discussion  in  a  debating  society 
the  conduct  of  two  Members  of  Parliament,  Sir  Francis  Burdctt  denied 
the  authority  of  the  Commons,  in  his  place  in  Parliament,  and  enforced 
his  denial  in  a  published  address  to  his  constituents.  He  was  him- 
self adjudged  by  the  House  guilty  of  contempt,  and  committed  to  the 
Tower  by  the  warrant  of  the  Speaker,  but  not  until  the  aid  of  the 
militarv  had  been  called  in  to  overcome  his  forcible  resistance.  He 
then  broui^ht  actions  for  redress  against  the  Speaker  and  the  Serjeant- 
at-arms.  The  Commons,  instead  of  treating  these  actions  as  a  con- 
tempt of  their  authority,  wisely  directed  the  Speaker  to  plead  and 
submit  himself  to  the  jurisdiction  of  the  Court.  In  the  result  the 
Court  of  King's  Bench,  and,  on  appeal,  the  Exchequer  Chamber  and 
the  House  of  Lords,  successively  upheld  the  authority  of  the  House.' 

Of  all  the  privileges  of  Parliament,  the  one  which  has  undergone 
the  greatest  modification,  and  of  which  the  practical  abandonment  has 
produced  the  most  momentous  political  results,  is  that  which  concerns 
the  secrecy  of  its  proceedings. 

The  original  motive  for  secrecy  of  debate  was  the  anxiety  of  the 
Members  to  protect  themselves  against  the  action  of  the  Sovereign, 
but  it  was  soon  found  equally  convenient  as  a  veil  to  hide  their  pro- 
ceedings from  the  constituencies.  *  To  print  or  publish  the  speeches 
of  gentlemen  in  this  House,' said  Mr.  Pulteney  in  1738,  'looks  very 
like  making  them  accountable  without  doors  for  what  they  say 
within  ; '  "*  and  it  was  only  after  a  prolonged  struggle  that  the  right  of 
the  electors,  and  of  the  public  at  large,  to  know  what  the  representa- 
tives of  the  Nation  were  doing  in  Parliament  was  at  length  virtually 
conceded. 

The  Long  Parliament,  in  1641,  had  permitted  the  publication  of  its 

*  State  Trials,  viii.  30. 

*  Lord  Mahon,  Hist,  of  Eng.  iv.  29. 

'  Ann.  Register  for  1810,  p.  344;  Hansard,  Deb.  xvi.  257,  454  ;  and  May,  Const. 
Hist.  ii.  76. 

*  Cobbcii's  Pari.  Hist.  x.  806. 
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proceedings  in  the  *  Diurnal  Occurrences  of  Parliament  *  (which  con-  yff g^^  > 
tinued  until  the  Restoration),  but  prohibited  the  printing  of  speeches  1641-1660. 
without  leave  of  the  House.     For  printing  a  collection  of  his  own 
speeches,  without  such  leave.  Sir  £.  Dering  was  expelled  the  House 
and  imprisoned  in  the  Tower,  and  his  book  was  ordered  to  be  burned 
by  the  common  hangman.*    The  prohibition  was  continued  after  the  Vote*  ami 
Restoration;    but   in   16S0,   to  prevent   inaccurate  accounts   of  the  orderea to 
business  done,  the  Commons  directed  their*  votes  and  proceed!  n  v;s,' Jjg^''"'*^' 
without  any  reference  to  the  debates,  to  be  printed  under  the  direction 
of  the  Speaker.'-    Thenceforward  till  the  Revolution,  we  are  almost 
entirely  indebted  for  our  knowledge  of  the  Parliamentary  debates  to 
the  private  memoranda  and  letters  of  members,  which  have  since  been 
published.    Andrew  Mar\'ell,  member  for  Hull,  sent  regular  reports  to 
his  constituents  during  the  eighteen  years  from  the  Restoration  to 
167S.     Anchitell  Grey,  who  represented   Derby  for  thirty  years,  took 
notes  of  the  debates  from  1667  to  1694,  which  were  published,  nearly 
a  hundred  years  afterwards,  in  1769.    Locke,  indeed,  at  the  instigation 
of  Shaftesbury,  ventured,  in  1675,  to  write  and  publish  a  report  of  a 
debate  in  the  House  of  Lords,  under  the  title  of  •  A  Letter  from  a 
Person  of  (2uaUtv  to  a  Friend  in  the  Countrv  ; '  but  the  Privv  Council 
ordered  it  to  be  burnt  by  the  hangman.    Debates  were  also  frequently 
published  anonymously  in  news-letters  and  pamphlets.     After   the  Debates 
Revolution  frequent  Resolutions  were  passed  by  both   Houses,  from  Jnony.*** 
1604  to  169S,  to  restrain  'newsletter  writers'  from  *  intermeddling  "»^"*\y  >" 
with  their  debates  or  other  proceedings,' or  'giving  any  account  or 
minute  of  the  debates.'     But  notwithstanding  these  Resolutions,  and 
the  punishment  of  offenders,  privilege  was  unable  to  prevail  against 
the  craving  for  political  news  natural  to  a  free  country  ;  and  from  the 
accession  of  the  House  of  Hanover  imperfect  reports  of  the  more 
important  discussions  began  to  be  published  in  Beyer's  '  Political  and  maga- 
State  of  Great  Britain,'  the  *  London  Magazine,*  and  the  *  Gentleman's  **"**• 
Magazine,'  under  the  title  of  the  '  Senate  of  Great  Lilliput,'  or  the '  Poli- 
tical Club,'  and  with  either  simple  initials,  or  feigned  names  for  the 
speakers.     The  difficulties  of  reporting  when  notes  had  to  be  taken  by 
stealth  and  the  memory  was  mainly  trusted  to,  naturally  led  to  serious 
inaccuracies,  which  were  often  aggravated  by  intentional  misrepresen- 
tation.    Dr.  Johnson,  who  wrote  the  Parliamentary  reports  in  the 
•  Gentleman's  Magazine'  from  November,  1740,  to  February,  1743,  is 
said  to  have  confessed  that '  he  took  care  that  the  Whig  dogs  should 

*  Comm.  Joum.  ii.  411  (Feb.  2,  1641). 
"  Conim.  Joum.  ix.  74, 
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S^SSiSII*"    "®^  ^*^«  *h<^  ^>«*  <>f  *^-* '     I"  *  debate  on  the  subject  in  1738,  initiated 
acta.  by  Mr.  Speaker  Onslow,  Sir  Robert  Walpole  humorously  complained 

of  the  misrepresentation  to  which  Members  were  subjected.  '  I  have 
read  some  debates  of  this  House,'  he  said, '  in  which  I  have  been 
made  to  speak  the  very  reverse  of  what  I  meant.  I  have  read  others 
of  them  wherein  all  the  wit,  the  learning  and  the  argument  has  been 
thrown  into  one  side,  and  on  the  other  nothing  but  what  was  low, 
mean,  and  ridiculous  ;  and  yet,  when  it  comes  to  the  question,  the 
division  has  gone  against  the  side  which  upon  the  face  of  the  debate 
had  reason  and  justice  to  support  it.'  -  Later  reporters,  moreover,  too 
often  indulged  in  offensive  and  scurrilous  nick-names. 
Contest  with  jp  177J  nolcs  of  the  specchcs  were  published  in  several  journals, 
1771  accompanied,  for  the  first  time,  with  the  names  of  the  speakers  ;  and 

Col.  George  Onslow,  member  for  Guildford,  and  a  nephew  of  the  late 
Speaker,  who  had  been  provoked  by  the  opprobrious  terms  applied  to 
him  by  some  of  the  reporters,  precipiiatcd  a  conflict  between  the 
House  and  the  press  by  making  a  formal  complaint  of  several  journals 
*as  misrcprescniinj;  the  speeches  and  reflecting  on  several  of  the 
members  of  this  House.'  Certain  printers  were  in  consequence 
ordered  to  attend  the  bar  of  the  House.  Some  appeared  and  were 
discharged,  after  receiving,  on'  their  knees,  a  reprimand  from  the 
Speaker.  Others  evaded  compliance  ;  and  one  of  them,  John  Miller, 
who  failed  to  appear,  was  arrested  by  its  messenger,  but  instead  of 
submitting,  sent  for  a  constable  and  gave  the  messenger  into  custody 
for  an  assault  and  false  imprisonment.  TKey  were  both  taken  before 
(Further  the  Lord  ^^ayor  (Mr.  Brass  Crosby),  Mr.  Alderman  Oliver,  and  the 
u^ihThc  notorious  John  Wilkes,  wlio  had  recently  been  invested  with  the  alder- 
ftlTd^Mcr-*"^  nianic  gown.  These  Civic  magistrates,  on  the  ground  that  the 
men  of  mcssengcr  was  neither  a  peace-officer  nor  a  constable,  and  that  his 
warrant  was  not  backed  by  a  City  magistrate,  discharged  the  printer 
from  custody,  and  committed  the  messenger  to  prison  for  an  unlawful 
arrest.  Two  other  printers,  for  whose  apprehension  a  reward  had 
been  oflfcred  by  a  Government  Proclamation,  were  coUusively  appre- 
hended by  friends,  and  taken  before  Aldermen  Wilkes  and  Oliver, 
who  discharged  the  prisoners  as  '  not  being  accused  of  having  com- 
mitted any  crime.'  These  proceedings  at  once  brought  the  House 
into  conflict  with  the  Lord  Mayor  and  Aldermen  of  London.  The 
Lord  Mayor  and  Alderman  Oliver,  who  were  both  Members  of  Parlia- 
The  Lord      mcnt,  were  ordered  by  the  House  to  attend  in  their  places,  and  were 

Mayor 

*  See  Dr.  Johnson,  Life  of  Cave  ;  Nichols,  Litexary  Anecdotes  ;  Hunt,  Fourth 
Estate,  and  Xlay,  Const.  HiM.  ii.  37. 
>  Cobbett's  Pari.  Hist.  x.  810. 
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subsequently  committed  to  the  Tower.    Their  imprisonment,  instead  ff"^.^ 
of  being  a  punishment,  was  one  long-continued  popular  ovation,  and  Aidennan 
from  the  date  of  their  release,  at  the  prorogation  of  Parliament  shortly  2!li3ioTh« 
afterwards,  the  publication  of  debates  has  been  pursued  without  any  Tower, 
interference  or  restraint.* 

Though  still  in  theory  a  breach  of  privilege,  reporting  is  now  encou-  Reiwrtini: 
raged  by  Parliament  as  one  of  the  main  sources  of  its  influence — its  of  privilege. 
censure  being  reserved  for  wilful  misrepresentation  only.  But  reporters 
long  continued  beset  with  many  difficulties.     The  taking  of  notes  was 
prohibited,  no  places  were  reserved  for  reporters,  and  the  power  of  a  Exclasion  of 
single  member  of  either  House  to  require  the  exclusion  of  strangers  **'^"'5*'*' 
was  frequently  and  capriciously  employed.     By  the  ancient  usage  of 
the  House  of  Commons  any  one  Member  by  merely  *  spying*  strangers 
present  could  compel  the  Speaker  to  order  tlicir  withdrawal  without 
putting  the  question.     This  power  was  exercised  in  1S49,  and,  after  an 
interval  of  twenty-one  years,  in  1S70.     Its  subsequent  enforcement  in 
1S72,  1S73,  and  in  later  years,  caused  considerable  inconvenience,  and 
at  leni^th  in  1875,  the  House  was  induced  to  adopt  a  modification  of 
the  rule.     Bv  a  Resolution,  passed  in  Mav  of  that  vear,  while  leavinij  Rc<oiution 
the  personal  discretion  of  the  Speaker  unfettered,  he  was  directed  that  House 
whenever  the  presence  of  strangers  should  be  brought  to  his  notice  by  ^^^s- 
a  Member,  he  should,  forthwith,  without  any  debate  or  amendment, 
put  the  question  of  their  withdrawal  for  the  decision  of  all  the  Mem- 
bers present.    Although  not  made  a  Standing  Order,  this  Resolution, 
in  the  absence  of  further  instructions  from  the  House,  has  since  been 
acted  on  by  the  Speaker  in  every  case  which  has  subsequently  arisen. 

After  the  destruction  of  the  Houses  of  Parliament  by  fire  in  1834,  Faaiiticsi 
separate  galleries  were  assigned  for  the  accommodation  of  reporters,  re^rttni;"'^ 
and  in  1845  the  presence  of  strangers  in  the  galleries  and  other  parts 
of  the  House  not  appropriated  to  Members  was  for  the  first  time 
officially  recognised  in  the  orders  of  the  House  of  Commons.    The  Publication 
daily  publication  of  the  Division  lists  as  part  of  the  proceedings  of  the  <>j^d«vte»on 
House, — which  alone  was  wanting  to  complete  the  publicity  of  its 
proceedings  and  the  responsibility  of  Members,  was  not  adopted  by 
the  Commons  until  1836,  an  example  which  was  only  followed  by  the 
Lords  in  1857.    Previously  it  had  been  impossible  to  ascertain,  in  the 
great  majority  of  cases,  what  Members  were  present  at  a  division  and 
how  they  voted,   the    Houses  themselves   taking  no  cognisance  of 
names,  but  only  of  numbers.     On  questions  of  great  public  interest, 
the  exertions  of  individual  members  usually  secured  the  publication 
of  the  names  of  the  minority,  and  this  practice — notwithstanding  it 

'  Cobbett's  Pari.  Hist.  xvii.  59-163. 
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was  declared  by  the  House  of  Commons  in  1696  to  be  a  breach  of 

privilege  '  destructive  of  the  freedom  and  liberties  of  Parliament ' — 

was  persisted  in,  and  latterly  a  list  of  the  majority  was  also  similarly 

published.     The  official  daily  publication  of  the  Division  lists  was 

followed  up  by  the  adoption  by  the  Commons  in   1839,  and  by  the 

Lords  in  1852,  of  the  practice  of  publishing  the  names  of  Members 

ser\'ing  on  Select  Committees,  with  the  questions  addressed  by  them 

Puhitcaiion    to  witncsscs ;   and  a   few  years  previously,  in    1835,  the  Commons 

mcniAry       admitted  the  public  into  '  community  of  knowledge  as  well  as  com- 

!2!2II!*'***    munity  of  discussion'  by  directing  all   Parliamentary  reports  and 

papers  to  be  freely  sold  at  a  cheap  rate, 
^lliifof  *  ^'^^  entire  people,*  it  has  been  well  obscr\*ed,  *  are  now  present,  as 

rrportins.  it  wcrc,  and  assist  in  the  deliberations  of  Parliament.  An  orator 
addresses  not  only  the  assembly  of  which  he  is  a  member  ;  but, 
throiij;h  them,  the  civilized  world.  His  influence  and  his  responsibili- 
ties nrc  alike  extended.  Publicity  has  become  one  of  the  most  impor- 
tant instruments  of  parliamentary  government.  The  people  are  taken 
into  counsel  by  F^arliament,  and  concur  in  approving  or  condemning 
the  laws,  which  are  there  proposed  ;  and  thus  the  doctrine  of  Hooker 
is  verined  to  the  very  letter  :  "  Laws  they  are  not,  which  public  appro- 
bation hath  not  made  so."** 
Conflict  The  revolution  which  has  taken  pLice  since  the  i8th  century  in  the 

Comnuml*'*  relations  between  the  House  of  Commons  and  the  people,  is  forcibly 
and  the        brought  out  by  the  conflict  which  occurred  in  1836  between  the  House 
Law?«*\o      and  the  Courts  of  Law  consequent  upon  the  publication  of  the  Parlia- 
'?^'**^r!i°"    mentary  reports  and  proceedings.  In  1 771  we  have  seen  the  Commons 
aifeccinK       in  Conflict  with  the  magistrates  of  London  to  uphold  the  privilege  of 
character.      ^^  inviolable  secrecy  of  the  proceedings  of  the  House ;  in  1836  the 
object  of  their  contention  with  the  Courts  of  Justice  was  the  privilege 
of  publishing  all  their  own  papers  for  the  information  of  the  nation. 
stockdaic  V.  Certain  reports  of  the   Inspectors  of  Prisons,  printed  by  Messrs. 
1835^"*    '      Hansard  in  obedience  to  the  orders  of  the  House  of  Commons,  con- 
tained severe  animadversions  on  a  book  written  by  a  Mr.Stockdale,who 
thereupon  brought  an  action  for  libel  against  the  printers.     It  having 
been  proved  that  the  book  was  of  an  indecent  character,  a  verdict  was 
given  for  the  defendants  on  a  plea^  of  justification  ;  but  Lord  Chief 
Justice  Denman,  before  whom  the  cause  was  tried,  observed  incident- 
ally that  *the  fact  of  the  House  of  Commons  having  directed  Messrs. 
Hansard  to  publish  all  their  parliamentary  reports,  was  no  justification 
for  them,  or  for  any  bookseller  who  publishes  a  parliamentary  report 

*  May,  Const.  Hist.  il.  53, 
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containing  a  libel  against  any  man.'    This  denial  of  parliamentaxy 
privilege  was  met  by  a  declaration  of  the  Commons  that  the  power  of 
publishing  their  proceedings  and  reports  was  *  an  essential  incident  of 
the  constitutional  functions  of  Parliament/  and  that  any  person  insti- 
tuting a  suit  as  to,  or  any  Court  deciding  on,  a  matter  of  privilege  con- 
trar}'  to  the  determination  of  cither  House,  would  be  guilty  of  a  breach 
of  privilege.     Stockdalc  at  once  proceeded  to  bring  other  actions,  and 
on  the  issue  whether  the  printers  were  justified  by  the  privilege  and 
order  of  the  House,  the  Court  of  Oiieen*s  Hench  unanimouslv  decided 
against  them.*    The  SheritTs  levied  the  amount  of  damages,  and  the 
House  vindicated  its   privileges  by  committing  Stockdalc  and  his 
attorney  Howard,  and  also  the  Sheriffs.-    While  in  prison,  Stockdalc 
repeated  his  offence  by  bringing  other  actions,  for  which  his  attorney's 
son  and  clerk  were  committed  ;  and  the  deadlock  was  at  length  only 
removed  by  the  passing  of  an  Act  of  Parliament  providing  that  all  pi^f-^^^n^ 
such  actions  should  be  stayed  on  the  production  of  a  certificate  or  to  puSii^h 
affidavit  that  the  paper  complained  ot'had  been  published  by  the  order  bv  a'ci  3*^  4 
of  either  House  of  Parliament.'     The  right  of  a  newspaper  to  publish  ^'^<^-  ^  9- 
a  fair  and  faithful  report  of  the  debates  and  proceedings  in  Parliament 
without  any  authorisation  from  either  House,  was  determined  in  1S6S 
by  the  decision  of  the  Court  of  Queen's  Bench,  in  ll'ason  v.  iraiUry  }!?*y^* 
that  no  action  for  libel  would  lie  against  the  proprietor  of  the  *  Times '  xS6p. 
for  so  doing. ^ 

IV.  Growth  of  Religious  Liberty. 

Protestant  Nonconformity,  fostered  instead  of  being  cnished  by  the  <^X-)  'r<''«* 
very  efforts  of  the  Church  to  enforce  unity,  had  gained  considerably  in  jrrowthof 
numbers,  organisation,  and  political  weight,  during  the  reigns  of  the  LiSlifiyl** 
last  two  Stuarts  ;  and  the  important  services  of  the  Dissenters,  in  com- 
bining with  the  Church  to  bring  about  the  Revolution  of  1688,  were 

*  StockdaU  V.  Hansard,  9  Ad.  &  E.  i  (1839),  [Dcnman's  Broom's  Const.  Lav)^ 
p.  875,  and  Note,  p.  968.] 

•  Cue  of  the  Sheriff  of  Middlesex,  xi  .Ad.  &  E.  273  (1840)  ;  [Denman's  Broom's 
Const.  LaWt  p.  96c.] 

•  3  &  4  Vict.  c.  9.  Subsequently  .*^tockdalc's  allorncy.  Howard,  brought  two 
actions  against  the  officers  of  the  House,  which,  on  the  grounds  of  excess  of 
authority  and  informality  in  the  .Speakers  warrant,  were  given  in  the  plainiifl's 
favour.  But  on  a  writ  of  error  the  judgment  in  the  second  action  was  reversed  by 
the  Court  of  Exchequer  Chamber.  Howard  v.  Cosset,  10  Q.  R.  352 ;  [Dcnman's 
Broom's  Const.  Law,  p.  970."^ 

*  Wason  V.  Walter,  8  Best  &  Smith.  67T.  [.\  still  more  famous  case  of 
Privilege  in  which  The  Times  has  been  concerned  is  that  which,  arising  out  of  the 
publication  in  The  Times  of  Letters  affecting  Mr.  Pameil's  conduct  in  connection 
with  Irish  affairs,  has  recentlv  given  rise  10  a  protracted  Trial  before  a  Special 
Commission,  as  to  which  cf.  La-o  .\fazazine  and  Jiciiexv,  No,  cclxix.,  p.  394,  for 
August,  1888.— C] 
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J*?^\lini  '*^^^^^<^  ^y  *^<^  Toleration  Act  This  famous  statute  was  far  indeed 
ft  Mairy,  from  granting  religious  freedom ;  it  repealed  none  of  the  Acts  by 
^  *^  which  conformity  with  the  Church  of  England  was  exacted,  and  left 

the  Civil  disabilities  of  Nonconformists  under  the  Corporation  Act  of 
1661  and  the  Test  Act  of  1673*  intact ;  but  it  recognised,  for  the  first 
time,  the  right  of  public  worship  beyond  the  pale  of  the  State  Church, 
by  exempting  from  the  penalties  of  existing  statutes  against  separate 
conventicles  and  absence  from  church,  all  persons  who  should  take 
the  oaths  of  allegiance  and  supremacy,  and  subscribe  a  declaration 
against  Transubstantiation.  Dissenting  ministers  were  relieved  from 
the  restrictions  imposed  by  the  Act  of  Uniformity  and  the  Conventicle 
Act  upon  the  administration  of  the  sacrament  and  preaching  in  meet- 
ings,* on  condition  that,  in  addition  to  taking  the  oaths,  they  signed 
the  39  Articles,  wiih  the  exception  of  three  and  part  of  a  fourth.* 
Quakers  were  allowed  to  m.ike  an  affinnation  in  lieu  of  lakinpj  the 
o.iihs.  All  mectin''-hou5cs  were  rcnuirid  to  be  re-'istered.  but  when 
rc^:,'istcrcd  ihcir  con:^'ro;^Miions  were  protected  from  molestiition.* 
T -lerntion  The    principle   of  Religious  Toleration  was  as  yet,  however,  but 

ti"iU -^e-ua.  iniperfectly  established.'  Roman  Catholics  and  Unitarians  were 
bii«hcd.  specially  excepted  from  the  Act,  and  were  soon  afterwards  subjected 
to  additional  penalties.  Unitarians  were  disabled  from  holding  any 
office  ecclesiastical,  civil  or  military- ;•  and  Roman  Catholics  were 
placed  under  most  severe  restrictions."  In  1700  an  Act  was  passed 
offering  a  reward  of  £100  for  the  discovery  of  any  Roman  Catholic 
priest  exercising  the  functions  of  his  office,  and  subjecting  him  to 
perpetual  imprisonment.  By  the  same  Act  every  Roman  Catholic 
was  declared  incapable  of  inheriting  or  purchasing  land,  unless  he 
abjured  his  religion  upon  oath,  and  on  his  refusal,  his  property  was 
vested,  during  his  life,  in  his  next  of  kin,  being  a  Protestant.  He  was 
also  prohibited  from  sending  his  children  abroad  to  be  educated.* 
Temporary    During  the  Tory  ascendency  of  the  last  four  years  of  Queen  Anne's 

reaction 
under  .Vnne. 

»  Supra,  p.  523. 

•  Supfii,  pp.  525-527. 

'  The  articles  excepted  (as  expressing  the  distinctive  doctrines  of  the  Church) 
were  Arts.  34.  35,  36,  and  pan  of  Art.  20. 

*  I  Will.  &  Mary,  c.  18,  confirmed  by  lo  Anne,  c.  2. 

*  [The  Scottish  Episcopal  Church,  which  was  established  at  the  time  of  the 
accession  of  William  III.,  was  disestablished,  not  on  account  of  any  theological 
partialities  of  William  himself,  Lut  Ixjcause  of  the  general  adherence  of  its  bishops 
and  clergy,  and  a  considerable  portion  of  the  laiiy,  to  the  cause  of  the  exiled  House 
of  Stuart.  Heavy  penal  disabilities  were  laid  on  the  Episcopalians  in  Scotland, 
which  were  only  partially  removed  in  1792.— C] 

•  9  Will.  III.  c.  35. 

*  I  Will.  &  Marv,  st.  2,  c.  t. 

•  II  &  12  Will.  in.  c.  4  :  13  Will.  III.  c.  6. 
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reign,  serious  inroads  were  made  upon  the  toleration  formerly  granted  of^^S***!** 
to  Protestant  Nonconformists,  more  especially  by  two  statutes,  the  Confonniiy 
Occasional  Conformity  Act,*  and  the  Schism  Act.^    The  former,  ^J^h'of 
passed  in  171 1,  was  intended  to  prevent  the  evasion  of  the  Test  Act  SchUm,  1711 
^  by  occasional  conformity  on  the  part  of  those  Dissenters  who,  while       ''*^' 
adhering  to  their  own  form  of  worship,  did  not  hesitate  occasionally  to 
receive  the  sacrament  according  to  the   rites  of    the  Established 
Church.'    The  other  Act,  passed  in  171 3,  for  *prcvcntincj  the  growth 
of  Schism,'  was   framed   in   the  true   persecuting  spirit,  to  deprive 
Dissenters  of  the  means  of  educating  their   children   in  their  own 
religious  beliefs,   by  crushing  all    Nonconformist  schools,   some  of 
which  had  alreadv  attained  a  certain  degree  of  eminence.     These 
reactionary  statutes  were,   however,  both   repealed  in    1718,   under 
George  I.,*  and  from  the  beginning  of  the  reign  of  George  II.  civil 
offices  were  practically  thrown   open  to    Protestant   Dissenters,  by 
means  of  the  Annual  Indemnity  .Acts  passed  in  favour  of  those  who  Annual  lu- 
had  failed   to  qualify  themselves   under  the   Corporation  and  Test  Acts"uni]rr 
Acts.*     The   severe  laws   against  the    Roman   Ca:holics.   although  ^^^^  *^ 
enforced  by  a  Proclamation  of  Oueen  Anne  in  171  r,  by  a  further  .Act 
of  Parliament  after  the  Rebellion  of  1715,*  and  by  another  Royal 
Proclamation  after  the  Rebellion  of  1 745,  were  also  greatly  mitigated 
in  practice. 
In  1753,  a  fresh  restriction  was  imposed  upon  Dissenters  by  Lord  Lord  Hard- 

wicke's  M::r- 
^  10  Anne,  c.  5. 

•  12  Anne.  c.  7. 

'  rXhis  practice,  which  as  Mr.  Minto  says;  *  had  grown  up  after  the  Revolution, 
and  had  attracted  very  little  notice  until  a  Dissenting  Lord  Klayor,  after  attending 
church  one  Sunday  forenoon,  went  in  the  afternoon  with  all  the  insignia  of  his 
office  to  a  Conventicle,'  was  severely  criticised  by  Defoe  in  a  Pamphlet  on 
Oceasional  Conformity,  published  in  1698,  the  year  after  Sir  Humphrey  Edwin  had 
given  the  special  cause  of  offence  which  attracted  public  attention  and  Defoe's 
wrath.  Cf.  English  Men  of  Letters.  Defoe,  By  \V.  Minto.  Lond.  1879,  pp.  19- 
2a  Occasional  Conformity,  said  Defoe,  with  a  certain  rigorous  logic,  was  '  either 
asinliil  act  in  itself,  or  else  his  dissenting  before  was  sinful.'  Yet  when  a  Bill  was 
subsequently  introduced  to  prohibit  Occasional  Conformity,  Defoe  condemned  it  as 
a  *  bresich  of  the  Toleration  Act.  and  a  measure  of  persecution.' — C.] 

*  5  Geo.  I.  c.  4.  In  1697,  Sir  Humphrev*  Edwin,  Lord  Mayor  of  London,  and  a 
Presbyterian,  gave  great  offence  to  churchmen  by  going  in  civic  state  to  a  Dissent- 
ing Meeting-bouse.  To  prevent  any  repetition  of  the  scandal,  the  Act  of  5  Geo.  I . 
(now  repealed  by  the  Statute  Law  Revision  Act,  1871),  while  repealing  the 
Occasional  Conformity  Act.  enacted  that  no  mayor,  bailiff,  or  other  magistrate 
should  attend  any  public  meeting  for  religious  worship,  other  than  that  of  the 
Church  of  England,  in  the  gown  or  with  the  ensigns  of  his  office,  on  pain  of  being 
disqualified  to  bear  any  public  office  whatsoever. 

*  The  first  Indemnity  Act  was  passed  in  1727.  Since  then,  with  a  few  exceptions, 
similar  Acts  were  annailly  passed,  undl  the  repeal  of  the  Test  and  Corporation 
Acts  in  1828. 

•  I  Geo.  I.  c  55, 

C.U.  S  S 
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fWvAo,      Hardwicke's  Marriage  Act,'  the  immediate  objea  of  which  was  to 

*'^^  prevent    clandestine    marriages.      Dissenters  had  previously  been 

allowed  to  be  married  in  their  own  places  of  worship ;  but  by  this 

Act  all  marriages,  except  those  of  Jews  and  Quakers,  were  required 

to  be  solemnised  in  a  church,  by  ministers  of  the  Establishment  and 

according  to  its  rituaL 

RtUxaiioa        \\  was  not,  indeed,  till  the  reign  of  George  III.,  when  the  Jacobitism 

penal  c!^     of  the  Roman  Catholics  had  become  lukewaim  and  innocuous,  and 

U^rg«  1 1 1.    ^^  preaching  of  Wesley  and  Whitcficld  had  stimulated  and  revived  the 

Dissenting  sects,  that  the  gradual  relaxation  of  the  religious  penal  code 

Principle  of  was  commcnccd  in  earnest.    Early  in  this  reign  the  broad  principles  of 

upheld  bv      Toleration  were  Judicially  affirmed  by  the  House  of  Lords,  in  the  case 

llrra^in  ih«  ^^  ^^^c  City  of  London  and  the  Dissenters.*    *  It  is  now  no  crime,'  said 

fa««  of  ch«     Lord  Mansfield  in  moving  the  Judgment  of  the  House,  *  for  a  man  to 

I  "n..^;n  ana  Say  hc  is  a  Dissenter  ;  nor  is  it  any  crime  for  him  not  to  take  the 

*  *•  ^^';,*!"'    sacrament  according,'  to  the  rites  of  the  Church  of  En.ijland  ;  nav,  the 

crime  is,  if  he  docs  it  conirar}*  to  the  dictates   of  his  conscience' 

*  Pcrsccuiion  for  a  sincere,  though  erroneous,  conscience,  is  not  to  be 

deduced,  from  reason  or  the  titness  of  things  ;  it  can  only  stand  upon 

positive  lav.-.     The  Toleration  Act  renders   that  which  was  illegal 

before,  now  legal  ;  the  Dissenters'  way  of  worship  is  permitted  and 

allowed  by  this  Act ;  it  is  not  only  exempted  from  punishment,  but 

rendered  innocent  and  lawful ;  it  is  established  ;  it  is  put  under  the 

protection,  and  is  not  merely  under  the  connivance,  of  the  law.' 

•There  is  nothing  certainly,'  he  added,  *more  unreasonable^  more 

inconsistent  with  the  rights  of  human  nature,  more  contrary  to  the 

spirit  and  precepts  of  the  Christian  religion,  more  iniquitous  and 

injust,  more  impolitic,  than  persecution.    It  is  against  natural  religion, 

revealed  religion,  and  sound  policy.'* 

Despite  the  repugnance  and  opposition  to  Catholic  emancipation  of 
George  III.,  the  ignorant  bigotry  of  the  masses  which  culminated  in 
the  Gordon  riots  of  1780,  and  the  generally  unsettled  temper  of  Par- 
liament and  the  country  as  to  the  doctrines  of  Religious  Liberty,  the 
penal  code  as  regards  both  Roman  Catholics  and  Protestant  Dis- 
senters, was  gradually,  though  unsystematically,  relaxed.    By  the 

>  26  Geo.  II.  c.  33. 

■  Chamberlain  0/  London  v.  AlUn  Evans,  Esq.  The  suit,  originally  instituted 
in  the  Sheriffs  Court,  was  for  a  fine  (under  a  bye-law  made  in  1748)  for  refusing  to 
serve  as  Sheriff,  on  the  ground  of  disability  arising  from  not  having  taken  the 
Sacrament,  according  to  the  rites  of  the  Church  of  England,  within  a  year  before. 
as  required  by  the  Corporation  Act  of  13  Car.  II.  Judgment  of  the  House  for  the 
Defendant. 

»  Cobbeit's  Pari.  Hist.  xvi.  3i3-3a7» 
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Roman  Catholic  Relief  Act  of  1778,  the  precursor  of  the  *  No  Popery'  5**7*p 
Riots,  under  Lord  George  Gordon  in  1780, — supplemented  by  another  Relief  Actji 
Act  in  1 791,*  various  penalties  and  disabilities  were  removed.     Priests  jjj//^  *"** 
were  no  longer  subjected  to  perpetual  imprisonment  for  the  perform- 
ance of  their  sacred  functions  ;  Roman  Catholic  heirs  educated  abroad 
were  relieved  from  forfeiture  of  their  estates  to  the  next  Protestant 
heir ;  the  prohibition  to  purchase  landed  property  was  removed  ;  a 
modified  freedom  of  worship  and  education   was  permitted ;   and 
Roman  Catholic  Peers,  though  still  barred  by  the  oath  of  Supremacy 
from  silting  in  the  House  of  Lords,  were  relieved  from  the  banishment 
from  the   King's    presence  to  which  they  had   been  subjected  in 
1678.- 

^^  I779»the  Dissenting  Ministers  Act'relieved  Protestant  dissenting  Siatutet 
preachers  and  schoolmasters   from   the  limited  subscription  to  the  Dissenters 
Thirty-nine  Articles  required  by  the  Toleration  Act ; '  and  a  further  [[^"Ju^jj,. 
measure  in   iSiS"'  relieved  them  from  the  remaining  onths  nnd  de- aCuiiic*. 
claration  required  by  the  latter  statute.     The  following  year  witnessed 
the  removal  of  the  disabilities  under  which  Unitarians  had  laboured 
by  a  statute  *  repealing  the  exception  of  anti-Trinitarians  from  the 
benencs  of  the  Toleration  Act,  as  well  as  the  provisions  against  them 
in  the  Act  of  9  &  10  William  III.  'for  the  suppression  of  blasphemy 
and  profaneness.'    The  Civil  disabilities  of  Dissenters  under  the  Test  T^*!*"-,— *''^ 

'  disabilities. 

and  Corporation  Acts  still  remained  to  be  grappled  with.  These 
monuments  of  bygone  bigotry  were  not  only  unjust  to  a  large  and 
worthy  section  of  the  community,  but  hurtful  to  the  very  cause  of 
religion  itself  by  turning  the  most  sacred  ordinance  of  Christianity 
into  *an  office-key,  a  pick-lock  to  a  place.'*  As  early  as  17 18  the  Early  at- 
first  Lord  Stanhope,  anxious,  as  he  declared,  to  place  the  Dissenters  JJ^Jf  *  ^^ 
on  a  footing  of  perfect  equality  with  Churchmen,  had  endeavoured  to 
procure  the  repeal  of  the  Test  Act  at  the  same  time  that  the  Occa- 
sional Conformity  and  Schism  Acts  were  abrogated.  But  owing  to 
the  strong  opposition,  the  repeal  of  the  Test  Act  was  deferred  to  a 
more  favourable  opportunity.  In  1736,  Mr.  Plumer  brought  forward  a 
motion  for  its  repeal,  but  Walpole,  who  had  for  years  obtained  the 
support  of  the  Dissenters  by  holding  out  the  hope  of  his  assistance 
when  an  opportune  moment  should  arrive,  voted  against  the  motion, 

'  x8  Geo.  III.  c.  60,  and  31  Geo.  III.  c.  33. 

•  30  Car.  II.  St.  a. 
'  Supra  ^  p.  624. 

*  52  Geo.  III.  c.  155. 

*  53  Geo.  111.  c.  160. 

•  Cowper,  Works,  i.  80. 
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which  was  defeated  by  a  majority  of  128.^  Half  a  century  passed 
before  another  attempt  was  made  by  Mr.  Beaufoy,  in  1787,  but, 
though  repeated  in  17S9,  his  motion  was  unsuccessful  Mr.  Fox  was 
the  next  to  take  up  the  subject,  in  1790,  yet  even  his  advocacy  was 
impotent  to  overcome  the  determined  opposition  to  a  repeal  After 
the  lapse  of  nearly  forty  years.  Lord  John  Kusseli,  more  fortunate 
than  his  predecessors,  obtained,  in  182S,  a  success  for  which  they  had 
vainly  striven.  The  Civil  disabilities  of  Dissenters  were  at  last  swept 
away  by  the  repeal  of  the  Test  and  Corporation  Acts;  the  sacramental 
test  previously  required  as  a  qualification  for  civil,  militar>',  and 
corporate  ofriccs,  being  replaced  by  a  declaration,  *upon  the  true 
faith  of  a  Christian,'  against  injuring  or  disturbing  the  Established 
Church.^ 

The  following  year,  1829,  witnessed  the  passing  of  the  Roman 
Catholic  Relief  Act.  From  the  date  of  the  Union  with  Ireland  in  iSoi, 
the  injustice  of  maintaining  the  Political  disabilities  of  the  Roman 
Catholics  in  a  United  Kinj^'dom  of  which  they  formed  no  inconsider- 
able a  portion  of  the  population,  became  more  and  more  glaring.  But 
George  HI.  declared  that  he  'should  reckon  any  man  his  personal 
enemy '  who  proposed  any  measure  of  relief;  and  during  the  life  of 
that  King  the  liberal  concessions  with  which  Pitt  had  been  anxious  to 
inaugurate  the  Union, — and  the  refusal  of  which  was  signalised  by 
his  resignation  of  office, — were  compulsorily  postponed.  Under 
George  1\\  the  question  which  was  annually  contested  in  Parliament, 
assumed  a  graver  aspect.  The  *  Catholic  Association,'  formed  by 
Daniel  O'Connell,  kept  up  a  constant  appeal  to  the  excited  passions  of 
the  Irish  people,  and  at  length  the  Tory  Ministry  of  the  Duke  of 
Wellington,  finding  it  necessary  to  choose  between  concession  and 
civil  war,  introduced,  and  with  the  aid  of  the  Whigs,  carried  through 
both  Houses,  the  Emancipation  Act  of  1829.^   This  measure,  to  which 

^  Lord  Mahon.  Hist,  of  Eng.  i.  480 ;  ii.  280. 

*  9  Geo.  IV.  c.  17. 

*  [The  language  of  the  text  scarcely  seems  to  do  justice  to  the  real  feelings  of  the 
Duke,  which  are  shewn  in  a  passage  cited  from  Lord  Ellenborough's  Political 
Diary,  i.  143,  in  Martin's  Life  of  Lord  Lyndhurst,  p.  250,  ».  i ;  '  Cabinet  Dinner 
at  the  Duke's,  and  the  Duke  said  he  believed  there  was  no  one  who  desired  the 
settlement  of  the  Catholic  question  more  than  he  did  ;  but  he  confessed  he  did  not 
see  daylight.'  Much  the  same  state  of  mind,  which  as  Sir  Theodore  Martin  justly 
says,  appears  to  have  been  that  of  the  Cabinet,  is  evident  in  Lord  Lyndhurst's 
speech  on  the  Bill,  of  which  Sir  Theodore  says,  loc.  cit.,  'It  was  obvious  throughout 
the  whole  of  the  Chancellor's  speech  that  he  was  pressed  by  the  difficuky  of 
depriving,  upon  religious  grounds,  the  majority  of  the  Irish  population  of  their  share 
in  the  rights  and  privileges  of  their  fellow-citizens.  The  perplexities  surrounding  the 
whole  question  were  stated  with  moderation  and  frankness.'  On  this  subject,  as 
affecting  Ireland,  cf.  also  Law  Magazine  and  Review,  No.  cdxv.,  for  Aug.,  1887, 
Art.  Nitbuhr  on  the  State  of  Ireland,  1829. — C.] 
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George  IV.  was  with  difficulty  induced  to  give  a  reluctant  and 
hesitating  assent,  was  tardy  indeed,  but  complete.  It  admitted 
Roman  Catholics,  on  taking  the  oath  of  allegiance  with  a  repudiation 
of  the  doctrine  that  princes  excommunicated  by  the  Pope  might  be 
deposed  or  murdered  (instead  of  the  oath  of  Supremacy  and  declara- 
tion against  Transubstantiation  and  the  adoration  of  the  Virgin  Mary), 
to  both  Houses  of  Parliament,  to  all  Corporate  offices,  to  all  Judicial 
offices  (except  in  the  Ecclesiastical  courts),  and  to  all  civil  and 
political  offices,  except  thpsc  of  Regent,  Lord  Chancellor  in  England 
and  Ireland,'  and  Lord  Lieutenant  of  Ireland.  Additional  restraints 
were,  however,  imposed  by  the  .Vet  upon  the  interference  of  Roman 
Catholics  in  Church  patronage :  Jesuits  and  monks  were  prohibited 
from  coming  into  the  realm  without  licence  ;  and  provisions  were 
inserted  for  regulating  the  residence  of  such  as  were  already  within  the 
Kingdom.- 

In   1S32  an  Act  was  passed  providing  that  Roman  Catholics  in  Rcpc.1i  of 
respect   of  their  schools,   places  of  worship,  and  chanties,  and  of  J5-"^J|J,'jr 
property  held  therewith,  and  of  persons  employed  about  them,  should  Roman 
be  subject  to  the  same  laws  as  were  applicable  to  Protestant  Dis-  reHj;ion'^and 
senters.*    A  few  years  later  the  policy  of  according  perfect  Religious  «<i"<»"<>n- 
liberty  to  the   Roman   Catholics  was   consummated  by  the  repeal 
of  almost  all  the  enactments  against  them  which  (though  for  the  most 
part  obsolete)  still  remained  on  the  Statute  book.^ 

A  few  supplementary  measures  were  still  required  to  complete  the  Completion 
Civil  enfranchisement  of  Dissenters.     In  1833,  Mr.  Pease,  the  first  cifranchise- 
Quaker  who  had  been  elected  to  the  House  of  Commons  for  one  "?«"'  of 
hundred  and  forty  years,  was  allowed  to  take  his  seat  on  making  an 
affirmation  instead  of  an  oath.    In  the  same  year  Quakers,  Moravians, 
and  Separatists,  were  enabled  by  statute  to  substitute  an  affirmation 
in  all  cases,  for  an  oath> 

The  Jews,  banished  from  England  under  Edward  I.,  had  been  Jewish 
suffered  to  return  by  Cromwell,*  but  were  not  formally  authorised  to  «i»abiiiiies. 

>  The  Irish  Chancellorship  has  since  been  thrown  open  to  all  creeds. 

■  10  Geo.  IV.  c.  7. 

"  a  &  3  Will.  IV.  c.  115. 

*  7  &  8  Vict.  c.  102,  9  &  10  Vict.  c.  59. 

»  3  &  4  Will.  IV.  cc.  49,  82  ;  and  see  i  &  3  Vict.  &  77. 

*  I  It  cannot  be  doubted  that,  although  their  residence  here  may  not  have  been 
legally  recognised  until  the  Restoration,  Jews  were  practically  settled  in  England 
long  before  the  time  of  Cromwell.  The  fact  of  the  banishment,  which  has  been 
lately  a  subject  of  discussion  in  Notes  and  Queries,  7th  Ser.  \\\.  2x5,  may  be  here 
stated  in  the  words  of  the  author  of  a  Short  £n/^iish  Chronicle,  in  Three  Fifteenth 
Century  Chronicles,  Camd.  Soc.  1880,  ed.  by  Gairdner.  p.  39,  inserted  in  his  text 
before  the  record  for  20  £dw.  I.,  '  This  yere  the  kynge  ordeyned  that  all  the  Jewes 
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settle  in  England  until  after  the  Restoration.*    An  Act  of  James  I.' 
passed  in  16 10,  and  directed  against  the  Roman  Catholics,  had  the 
collateral  effect  of  debarring  the  Jews  from  the  benefits  of  Naturalisa- 
tion, by  making  the  reception  of  the  sacrament  a  necessary  preliminary 
to  Naturalisation  in  all  cases.   In  the  interest  of  trade  and  colonisation 
this  requirement  was  partially  relaxed  by  two  subsequent  statutes, 
which  (1663)   dispensed  with  the  sacramental  test  in  favour  of  all 
forcii^ncrs  who  had  been  engaged  in  the  hemp  and  flax  manufacture, 
and  (1739)  of  all  Jews  and  Protestant  foiyigners  who  had  resided 
seven  years  continuously  in  the  American  plantations.'    Notwith- 
standing the  political  disabilities  attaching  to  them  in  England,  the 
number  of  foreign  Jewish  settlers  continued  to  increase  with  the 
expansion  of  English  commerce  ;  and  at  length,  in  1753,  an  attempt 
was  made  to  extend  to  all  Jews  applying  for  Parliamentary  Naturali- 
sation the  exemption  from  the  sacramental  test,  already  conceded  to 
those  who  had  resided  in  the  colonics,  or  been  enp^aged  in  the  manu- 
facture of  hemp  or  flax.     IJut  the  celebrated  Jew  Bill,*  by  which  this 
very   moderate  measure  of  toleration  was  efifectcd,  proved  to  be  in 
advance  of  the  opinion   of  the  age.     *  No  Jews  !     No  Jews !     No 
Wooden  Shoes  \ '  became  the  popular  cry  ;  and  although  the  Bill, 
after  a  fierce  opposition  in  the  House  of  Commons,  obtained  a  fleeting 
place  upon  the  Statute-book,  it  raised  such  a  storm  of  opposition 
throughout  the  country,  as  to  necessitate  its  repeal  in  the  following 
session.^      Jews    were    occasionally  admitted  to  municipal  offices, 
together  with  Protestant  Nonconformists,  under  cover  of  the  annual 
Indemnity  Acts  ;  but  the  declaration  'on  the  true  faith  of  a  Christian,' 
imposed  by  the  Act  9  Geo.  IV.  c.  17,  while  relieving  Dissenters  from 
the  requirements  of  the  Test  and  Corporation  Acts,  had  forged  new 
fetters  for  the  Jew.    These  were  removed,  so  far  as  regards  Corpora- 
tions, in   1845  ;'   and   after  a  lengthened  struggle,  the  only  legal 
A<imi«ion     obstacle  to  the  admission  of  Jews  to  Parliament  was  also  removed,  in 

p.irriament,    1 8 58,  by  an  Act  which  empowered  either  House  of  Parliament,  by 
185S. 

that  were  dwellinge  in  this  londe  shulde  be  exiled  for  c\nr.'  Evidence  of  the  value 
to  the  Exchequer  of  Jews  in  England  before  the  btmishnient  /.  Edw.  I.  is  given  by 
Mr.  Jacobs,  Arch,  Fev.,  ii.  1888-9,  pp.  396-4ia — C]  [Cf.  supra^  p.  113,  and 
note  I. — Ed.] 

*  Blunt,  Hist,  of  the  Jews  in  Engbnd,  p.  72. 

*  Supra,  p.  554,  n.  1, 

■  15  Car.  II.  and  13  Geo.  II.  c.  7;  Cobbett's  Pari.  Hist.  xiv.  1373  ;  Lecky.  Hist, 
of  Eng.  i.  362. 

*  Supra,  p.  554.  n.  i. 

*  Lord  Mahon,  Hist,  of  Eng.  iv.  35-37. 

*  8  &  9  Vict.  c.  52. 
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Resolution,  to  omit  the  words  '  upon  the  true  faith  of  a  Christian/ ' 
from  the  oath  of  Abjuration.' 

In  1836  a  Civil  Registration  of  births,  marriages,  and  deaths  was  civil  Reisif. 
established;   and  by  another    Act,   Dissenters  were  permitted  to{JJ}h?*^^ 
solemnise  marriages  in  their  own  chapels,  registered  for  that  purpose.'  mseft.  and 
The  grievance  complained  of  by  Dissenters  with  regard  to  burials  ijjd.** 
(though  destined,  doubtless,  soon  to  disappear)  ^  still  continues  in  the  Dissenters' 
country  districts  of  Eni;land,  mitigated,  however,  by  the  practice  of  mn''T836. 
some  incumbents  who  aUo\y  Dissenting  ministers  to  perform  their  own 
burial  service  in  the  parish  churchyard  ;  and  in  populous  towns  the 
Dissenters  have  generally  provided  themselves  with  separate  bur>*ing 
grounds  and  unconsecratcd  parts  of  cemeteries.     Lastly,  in  1S71,  one  Untvei^iiies 
of  the  few  remaining  disabilities  of  Dissenters  was  redressed  by  the  J^'""^'^*» 
Universities  Tests  Act,  which  opened  all  lay  academical  degrees  and 
all  lay  academical  and  collegiate  ot'iiccs  in  the  Universities  of  Oxford, 
Cambridge,  and  Durham  to  persons  of  a.ny  religious  belief. 

V.    Liberty  of  the  Press. 

Of  the  Political  privileges  of  the  people  acquired  or  enlarged  since  (y.)  u\)tny 
the  Revolution,  we  have  still  to  consider  the  liberty  of  the  Press, —  of  the  press- 
*  the  guardian  and  guide  of  all  other  liberties,'  * — and  the  last  to  be 
recognised  by  the  State. 

We  have  seen  how  freedom  of  opinion  in  Religious  matters  was 
early  restrained  by  the  action  of  the  Church  against  the   Lollard 
teachers  and  writers  ; '  and  soon  after  the  invention  of  printing  in  the 
fifteenth  century  the  Press  was  placed  under  a  rigorous  censorship,  The  Censor. 
not  only  in  England  but  throughout  Europe.    After  the  Reformation  ****^' 

'  [It  may  not  be  without  interest  to  note  that  Lord  Lyndhurst,  in  1853.  argued 
in  favour  of  admitting  Jews  to  Parliament,  that  these  words,  which  were  closely 
connected  with  the  immediately  preceding  words  '  without  mental  resen'ation,' 
were  not  directed  against  the  Jews  at  all,  but  were  originally  inserted  '  to  prevent 
Roman  Catholics  from  taking  the  oath  under  certain  mental  reserves,  which, 
aooordinK  to  some  of  their  teachers,  would  save  them  from  h&ng  tx>und  by  it.' 
Life,  by  Martin,  p.  452. — C] 

'  21  &  22  VicL  c.  49  ;  23  &  24  Vict.  c.  63.  By  the  39  &  30  Vic».  c.  19,  all 
distinctions  between  Jewish  and  other  members  were  removed  by  the  enactment  of 
a  new  form  of  oath  n'om  which  the  words  '  on  the  true  faith  of  a  Christian '  were 
omitted. 

«  6  &  7  Will.  IV.  cc.  85.  86. 

•  [The  Local  Government  Act,  1894,  56  &  57  Vict.  cap.  73,  known  as  the  Parish 
and  District  Councils  Act,  confers  by  sec.  7,  upon  the  parish  meeting  the  right  of 
adopting  among  others  the  Burial  Acts,  18^2-1885  ;  and  the  practical  secularising 
of  the  parish  churchyard  seems  now  to  be  only  a  question  of  time.  Cf.  post,  note 
at  end  of  chapter.— Ed.] 

•  Earl  Russell,  Eng.  Con.  p.  339, 

•  Supra,  pp.  340,  342. 
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in  England,  the  censorship  of  the  Press  passed  with  the  Ecclesiastical 
supremacy  to  the  Crown.     It  became  a  part  of  the  Royal  prerogative 
to  appoint  a  Licenser,  without  whose  imfin'maittr  no  writings  could 
be  lawfully  published  ;  and  the  printing  of  unlicensed  works  was 
visited  with  the  severest  punishments.    Printing  was  further  restrained 
by  patents  and  monopolies.    The  privilege  was  confined,  in  the  first 
instance,  under  regulations  established  by  the  Star  Chamber  in  Queen 
Mary's  reign,  to  Members  of  the  Stationers  Company,  and  the  number 
of  presses,  and  of  men  to  be  employed  on  them,  was  strictly  limited. 
Under  Elizabeth,  the  censorship  was  enforced  by  more  rigorous 
penalties.    All  printing  was  interdicted  elsewhere  than  in  London, 
Oxford,  and  Cambridge ;  and  nothing  whatever  was  allowed  to  be 
published  until  it  had  first  been  '  seen,  perused,  and  allowed '  by  the 
Archbishop  of  Canterbury  or  the   Bishop  of  London,  except  only 
publications  by  the  Queen's  printers,  to  be  appointed  for  some  special 
service,  or  by  Law-printers,  for  whom  the  licence  of  the  Chief  Justices 
was  sumcicnt.*     Mutilation  or  death  was  the  penalty  of  those  who 
dared  to  print  anything  which  the  Judges  might  choose  to  construe  as 
seditious  or  slanderous  of  the  government  in  Church  or  State.* 
nmSer'***         Under  James  I.  and  Charles  I.,  political  and  religious  discussion 
jameH  I.  and  was  repressed  by  the  Star  Chamber  with  the  greatest  severity.*    By 
an  ordinance  of  the  Star  Chamber,  issued  in  July,  1637,  the  number 
of  master  printers  was  limited  to  twenty,  who  were  to  give  sureties 
for  good  behaviour,  and  were  to  have  not  more  than  two  presses  and 
two  apprentices  each  (unless  they  were  present  or  past  Masters  of  the 
Stationers  Company,  when  they  were  allowed  three  presses  and  three 
apprentices) :  and  the  number  of  letter-founders  was  limited  to  four. 
The  penalty  for  practising  the  arts  of  printing,  book-binding,  letter- 
founding,  or  making  any  part  of  a  press,  or  other  printing  materials, 
by  persons  disqualified,  or  not  apprenticed  thereto,  was  whipping,  the 
pillory,  and    imprisonment      Even    books    which    had  been    once 
examined  and  allowed  were  not  to  be  reprinted  without  a  fresh 
licence  ;  and  books  brought  from  abroad  were  to  be  landed  in  London 
only,  and  carefully  examined  by  licensers  appointed  by  the  Archbishop 
of  Canterbury  and  the  Bishop  of  London,  who  were  empowered  to 
seize  and  destroy  all  such  as  were  '  seditious,  schismatical,  or  offen- 
sive.'     Periodical  searches,  both  of  booksellers'  shops  and  private 

*  Ordinances  of  the  Star  Chamber  for  the  regulation  of  the  Press  in  1585,  supra, 

P-  389- 

*  Si.  93  Eliz.  c.  a.    See  the  cases  of  Stubbe,  Udal,  Barrow,  Green\i*ood,  and 

Penr>',  supra,  p.  380,  n.  r,  and  p.  383. 
»  Supra,  pp.  465-467. 
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houses,  were  also  enjoined  and  authorised.    Yet  it  was  during  this 
inauspicious  period  that  the  first  newspaper,  the  Weekly  Newes,  made  The  fine 
its  appearance,  late  in  the  reign  of  James  1. ;  *  and  after  the  abolition  [hTJKSJ 
of  the  Star  Chamber  (Feb.  1 640-1)  tracts  and  newspapers  issued  forth  ''^'^^' 
in  shoals  during  the  contest  between  the  Crown  and  the  Parliament.* 
The  Long  Parliament,  however,  while  abolishing  the  Star  Chamber,  The  Censor- 
continued  the  Censorship  of  the  Press  ;  and  endeavoured  to  silence  iinued  under 
all  Royalist  and  prelatical  writers  by  most  tyrannical  ordinances,  *  to  mon»^?uh, 
repress  disorders  in  printing,'  by  which  the  messengers  of  the  Govern- 
ment were  empowered  to  break  open  doors  and  locks,  by  day  or  by 
night,  in  order  to  discover  unlicensed  printing-presses,  and  to  appre- 
hend authors,  printers,  and  others.    These  proceedings  called  forth 
the  *  Areopagitica  *  of  Milton,  in  which  he  branded  the  suppression  of  ^/^j!^^)* .. 
Truth  by  the  licenser  as  the  slaying  of  *  an  immortality  rather  than  a  tu*i, 
life/  maintained  that  *  she  needs  no  policies,  no  stratagems,  no  liccns- 
ings,  to  make  her  victorious,'  and  nobly,  but  ineffectually,  pleaded  for 
*  the   liberty  to   know,  to  utter,  and   to   argue   freely,  according   to 
conscience,  above  all  [other]  libenies.'* 

After  the  Restoration,  the  entire  control  of  printing  was  placed  in  Licen«jn- 
the  hands  of  the  Government  by  the  Licensing  Act  of  1662,  which, "  *^ '  * 
though  originally  passed  only  for  three  years,  was  continued  by 
subsequent  renewals  until  1679.  Printing  was  strictly  confined  to 
London,  York,  and  the  two  Universities  ;  the  number  of  master 
printers  was  limited,  as  in  the  ordinances  of  the  Star  Chamber,  in 
1637,  to  twenty ;  and  no  private  person  was  to  publish  any  book  or 
pamphlet  unless  it  were  first  licensed — law  books  by  the  Lord  Chan- 
cellor, or  one  of  the  chiefs  of  the  Common  Law  Courts,  historical  or 
political  books  by  the  Secretary  of  State,  books  of  heraldry  by  the 
Earl  Marshal,  and  all  other  books  by  the  Archbishop  of  Canterbury, 
or  the  Bishop  of  London,  or  by  the  Chancellor  or  Vice- Chancellor  of 
one  of  the  Universities.^  Authors  and  printers  of  obnoxious  works 
were  hung,  quartered,  mutilated,  exposed  in  the  pillory,  flogged,  or 
simply  fined  and  imprisoned,  according  to  the  temper  of  the  Judges  ; 
and  the  works  themselves  were  burned  by  the  common  hangman.* 

*  The  'Weekly  Newes,'  May  23rd,  1623,  printed  for  Nicholas  Bourne  and  Thomas 
Archer. — May,  Const.  Hist.  ii.  240. 

'  More  than  30,000  political  pamphlets  and  newspapers  were  issued  from  the 
press  during  the  20  years  from  1640  to  the  Restoration.  They  may  be  seen  at  the 
British  Museum  bound  up  in  2,000  \'olumes. — Ibid.  ii.  241. 

*  Milton,  Areopagitica  ;  a  Speech  for  liberty  of  Unlicensed  Printing,  pp.  73,  74. 
[Arbcr's  Reprints.] 

*  13  &  14  Car.  II.  c.  33. 

*  See  the  cases  of  John  Twyn,  State  Trials,  vi.  659  :  of  Keach,  lb.,  710 :  of 
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After  the  Licensing  Act  had  been  temporarily  suffered  to  expire  in 
tIm  Judges  1679,  the  twelve  Judges^  with  Chief  Justice  Scroggs  at  their  head, 
cHminal'to  declared  it  to  be  criminal  at  Common  Law  to  publish  anything 
pubiifth  any  concerning  the  Government,  whether  true  or  false,  of  praise  or  censure, 
cemingihe  without  thc  Royal  license/  All  newspapers  were  m  consequence 
^^™'  stopped  ;  and  the  people  were  reduced  for  political  intelligence  and 
UnofficiAl  instruction  to  two  Government  publications,  the  ol^cial  London 
•e*^"wd***"  Gazette^  which  furnished  a  scanty  supply  of  news  without  comment, 
1679,  *  and  thc  Obscn*ator^  which  consisted  of  comment  without  news.  In 
Their  place  the  absencc  of  newspapers,  thc  CotTce-houscs  became  the  chief  organs 
ch?Co»ree^  through  which  the  public  opinion  of  thc  [Capital]  vented  itself,  while 
jj'"^*"**  the  inhabitants  of  provincial  towns,  and  the  great  body  of  the  gentry 
letien.  and  country  clergy,  depended  almost  exclusively  on  News-letters  from 

London  for  their  knowledge  of  political  evcnts.- 
Licensins:  yy^  y^^  acccssion  of  James  II.,  in   i6S^,  the   Licensini?  Act  was 

Act  revived,  ^  »  .'»  « 

I'-o-  revived  for  seven  years,  and  was  thus  in  force  at  the  Revolution.     It 

was  once  more  renewed  in  1692.  for  one  year  and  until  the  end  of  the 

following  session  of  Parliament ;  but  a  further  attempt  to  renew  it  in 

1695  ^^'^s  negatived  by  the  Commons,  and  thenceforth  the  Censorship 

^>  d"^^*-     °^  ^^  Press  has  ceased  to  form  part  of  the  law  of  England.     It  is  a 

noteworthy  fact,  and  a  striking  example  of  the  predominance  of  the 

practical,  as  contrasted  with  the  theorising  spirit  in  English  politics, 

that  this  emancipation  of  the  Press — which  Macaulay  did  not  hesitate 

to  declare  *  has  done  more  for  liberty  and  for  civilisation  than  the 

Great  Charter  or  the  Bill  of  Rights ' ' — attracted  scarcely  any  attention 

nt  the  time  ;  and  was  justified  by  the  Commons,  in  conference  with 

the  Lords,  without  any  reference  to  the  great  principle  involved,  and 

solely  on  questions  of  detail  concerning  the  abuses  and  inconveniences 

incidental  to  the  Censorship. 

The  Pre**,        The  Press  was  now  theoretically  free  ;  but  in  practice  it  was  still 

frecTut  still  subjcct   to  scvcral  methods   of  restraint     The  way  in   which    the 

rwiiaints.      Summary  jurisdiction  of  Parliament  was    employed  to   check    the 

publication  of  debates  has  already  been  referred  to,  with  reference  to 

Harris,  Smith,  Curtis,  Carr,  and  Cellier,  lb.  vii.  926-1043,  mi,  1183  ;  andcf.  May. 
Const.  Hist.  ii.  24.2. 

*  '  If  you  write  on  the  subject  of  government,  whether  in  terms  of  praise  or 
censure,  it  is  not  material :  for  no  man  has  a  right  to  say  anything  of  government.' 
— Carrs  case,  1680.  State  Tr.  vii.  929.  This  monstrous  opinion  was  not  Judicially 
condemned  until  1765,  by  Lord  Camden.  Chief  Justice  of  the  Common  Pleas,  in 
the  case  of  Entick  v.  Carringion,  St.  Tr.  xix.  1030.  [Cf.  Case  and  Notes  in 
Denman's  Broom's  Const.  Law,  pp.  555,  609. — C] 

*  See  Macaulay,  Hist.  Eng.  Ch.  III.  [1861,  i.  pp.  389-392.] 
'Macaulay,  [Hist.  Eng.  1861,  iv.  542J. 
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the  privileges  of  the  House  of  Commons  ; '  and  the  Government  also 
made  use  of  two  other  means  of  controlling  the  press — (i)  the  Stamp 
Duty  on  newspapers,  and  (2)  the  Law  of  Libel.  Newspapers,  how- 
ever, quickly  multiplied  when  freed  from  the  Censorship,  and  in  the 
Tcign  of  Queen  Anne  assumed  their  present  fomij  combining  intelli- 
gence with  political  discussion.-  At  the  same  time  the  intellectual 
character  of  the  periodical  literature  was  raised,  and  its  inHuonce 
widely  extended,  by  the  talents  of  writers  Hke  Addison,  Steele,  Swift, 
and  Bolingbroke. 

But  the  Press  soon  became  the  favourite  instrument  of  party  war- 
fare, and  by  its  scurrilous  languaj^^e  excited  a  strong  feeling  of 
opposition  to  it  among  the  governing  classes.  Each  party,  when  in 
power,  endeavoured  to  crush  its  opponents  by  prosecuting  as  seditious 
libels  all  publications  which  supported  the  Opposition.  The  revival 
of  the  Licensing  Act  was  even  suggested,  but  dismissed  as  im- 
practicable ;  and  the  Stamp  ciutv  on  newspapers  and  advertisements  ?i.irnp  Di:iy 

«)n  News* 

was  adopted  instead,  avoued'y  for  the   purpose  of  restraining   the  papers. 
Press  generally  and  of  crushing  the  smaller  papers.     The  rirst  Stamp 
Act  was  passed  in  the  loth  year  of  Queen  Anne,'  and  being  found 
efficient  both  as  a  check  on  the  circulation  of  cheap  periodicals  and  as 
a  source  of  revenue,  the  stamp  was  gradually  raised  to  fourpence.    At 
the  end  of  George  IIL's  reign  it  wa.«i  extended,  by  one  of  the  series  of 
statutes  known  as  the  Six  Acts,*  to  tracts  and  other  unstamped  t^*  •^'■* 
periodicals  which,  while  professing  not  to  be  newspapers,  had  obtained  ^ 
a  wide  circulation  among  the  poor  as  disseminators  of  political  news 

*  Supra,  p.  618  seq. 

*  The  first  daily  paper,  the  Daily  Courant,  was  issued  in  1709. 

*  10  Anne,  c.  19. 

*  The  Six  Acts  (60  Geo.  III.  and  i  Geo.  IV.  cc.  1.  a,  4.  6.  8,  9)  were  a  batch  of  '^^^  \Six 
repressive  measures  passed  at  the  instance  of   the    Government,   in    1819,    in  ''*'''»  *^*9' 
consequence  of  the  disturbed  state  of  the  country.     By  the  first  (c.  i)  the  training 

of  persons  to  the  use  of  arms  was  prohibited  ;  by  the  second  (c.  2)  the  magistrates 
in  the  disturbed  counties  were  authorised  to  senrch  for  and  seize  arms ;  by  the  third 
(c.  4)  defendants  in  cases  of  misdemeanour  were  deprived  of  the  right  of  traversing ; 
by  the  fourth  (c.  6),  called  the  Seditious  Meetings  Act,  extraordinary  powers  were 
conferred  on  the  £.xecutive,  and  all  meetin^^s  of  more  than  ^o  persons  for  the 
discussion  of  public  grievpnces  were  prohibited,  except  under  very  stringent 
conditions  ;  by  the  fifth  (c.  8)  the  Courts  of  Law  were  enabled,  on  the  conviction 
of  a  publisher  of  a  seditious  or  blasphemous  libel,  to  order  the  seizure  of  all  copies 
of  the  libel  in  his  possession  or  that  of  any  other  person  specified,  and  on  a  second 
conviction,  to  punish  him  with  fine,  imprisonment,  or  banishment.  Tlie  sixth 
(c.  9)  extended  the  Newspaper  Stamp  duty  to  cheap  political  pamphlets  and 
periodicals,  as  mentioned  in  the  text.  AH  these  Acts  were  permanent  except  the 
Seditious  Sleetini^s  Act,  which  was  limited  to  five  years,  and  the  Seizure  of  Arms 
Act,  which  expired  on  the  25th  March,  182a.  The  punishment  of  banishment 
inflicted  by  the  Seditious  Libels  Act  was  repealed  in  1830  by  11  Geo.  IV.  &  i  WilL 
IV.  c.  73. 
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and  dissertations.  Evasions  of  the  Stamp  Duty  were  frequent,  and 
the  State  and  the  contraband  press  continued  at  war  until  after  the 
Reform  Act  of  1832.  In  1833  the  advertisement  duty,  which  had  been 
increased  under  George  III.  was  reduced  in  amount,  and  in  1853  was 
relinquished  altogether.  In  1836  the  stamp  on  newspapers  was 
lowered  to  i</.,  and  in  1 85 5  abandoned.  The  duty  on  paper,  which  had 
latterly  proved  a  serious  stumbling-block  in  the  way  of  popular 
education,  was  swept  away  in  1S61.* 

A  far  more  powerful  instrument  for  the  suppression  of  freedom  of 
discussion  than  the  Stamp  .-Vet  was  the  Law  of  Libel.  This  was 
rigorously  enforced  by  the  Government  under  William  III.  and  Anne  ; 
but  during  the  reigns  of  the  first  two  Georges  the  Press  generally 
enjoyed  more  toleration,  .Sir  Robert  Walpole  being  indifferent  to  its 
attacks,  and  openly  avowing  his  contempt  for  political  writers  of  all 
parties.  Shortly  after  the  accession  of  George  III.,  the  nation,  taking 
a  keen  interest  in  political  affairs,  and  finding  itself  unrepresented  in  a 
corrupt  House  of  Commons,  sought  utterance  for  its  opinions  in  the 
columns  of  the  Press,  which  from  this  time  rapidly  rose  into  a  formid- 
able political  power.  A  renewed  conflict  with  the  Government  was 
the  natural  result.  Lord  Bute,  the  Premier,  was  driven  from  power 
(April  8,  1763)  mainly  by  the  criticism  of  Wilkes  in  the  North  Briton^ 
and  a  fortnight  afterwards  (Apr.  23)  the  celebrated  No.  45  of  that 
journal  appeared,  commenting  in  severe  and  offensive  terms  on  the 
King's  speech  at  the  prorogation  of  Parliament  and  upon  the  unpopu- 
lar peace  of  Paris  recently  (Feb.  10,  1763)  concluded.  By  a  strained 
exercise  of  prerogative  a  General  Warrant  was  issued  for  the 
discovery  and  apprehension  of  the  authors  and  printers  (not  named) 
of  the  obnoxious  No.  45.  Forty-nine  persons,  including  Wilkes,  were 
arrested  on  suspicion  under  the  General  Warrant :  and  it  having  been 
ascertained  that  Wilkes  was  the  author,  an  information  for  libel  was 
filed  against  him  in  the  King's  Bench  on  which  a  verdict  was  obtained.* 
Released  from  prison  on  the  ground  of  privilege  as  a  member  of 
Parliament,'  Wilkes  brought  an  action  against  Mr.  W^ood,  the  Under 
Secretary  of  State,  and  obtained  a  verdict  of  £\oqo  damages  ;^  and 
four  days  afterwards  Dryden  Leach,  one  of  the  printers  arrested  on 
suspicion,  gained  another  verdict  with  ;£40o  damages  against  the 
messengers.  On  a  bill  of  exceptions  which  was  argued  before  the 
Court  of  King's  Bench  in  1765,  Lord  Mansfield  and  the  other  three 

*  Supra,  p.  478,  If.  I. 

*  Rex  V.   Wilkes^  4  Burr.  2527,  2574. 
"  Supra,  p.  615. 

*  Wilkes  V.  Wood^  19  State  Trials,  1153. 
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Judges  pronounced  the  General  Warrant  illegal,  declaring  that  *  no  ^"•"^^ 
degree  of  antiquity  could  give  sanction  to  an  usage  bad  in  itself.' '         declared 

In  the  same  year,  1765,  an  action  brought  by  Mr.  John  Entick,  the  *"*«^' 
suspected  author  of  the  *  Monitor,  or  British  Freeholder,'  against  the  caJrimgicm, 
messengers  who  had  seized  all  his  books  and  papers  under  a  General  '7^5- 
Search  Warrant  from  the  Secretary  of  State,  was  decided  against  the  Scbureof 
Government.     Lord  Camden,  Chief  Justice  of  the  Common  Pleas,  oVwr^/"  *"' 
determined  that  such  Warrants,  which  had  originated  in  the  practice  j/^^*^, 
of  the  Star  Chamber,  and  had  been  unjustinably  continued  since  the 
expiration  of  the   Licensing    Act  of   Charles    11.,   were  absolutely 
illegal.^ 

Tlie  excitement  caused  by  the  proceedings  against  Wilkes  and  the  Junius* 
printers  had  scarcely  subsided,  when  the  prosecutions  which  followed  ^H^J^l'l^* 
upon  the  publications  oi  Juniits's  celebrated  Letter  to  the  King  in  the 
'Morning  Advertiser '  of  the  19th  Derember,  1769,  forcibly  directed 
the  attention  of  the  public  to  ihe  severe  and  extended  interpretation  strained  in- 
of  the   Law  of  Libel  adopted  by  the  Judges  since  the  Re\olution.  icrprctaiion 
Already,  in  1731,  on  the  trial  of  one  Franklin  for  publishing  a  libd  in  ofLilei'.*^ 
the  Craftsman^  it  had  been  held  that  falsehood,  though  always  alleged 
in  the  indictment,  was  not  essential  to  the  guilt  of  the  libel,  and  Lord 
Raymond  positively  refused  to  admit  of  any  evidence  to  prove  the 
truth  of  the  statements  complained  of.     On  the  trial  of  Almon,  a 
bookseller,  for  selling  a  reprint  of  Junius's  letter,  two  other  doctrines 
which  excepted  libels  from  the  general   principles  of  the  Common 
Law  were  maintained  by  the  Courts,    (i)  It  was  held  that  the  pub- 
lisher of  a  libel  was  criminally  liable  for  the  acts  of  his  ser\'ants,  unless 
proved  to  be  neither  privy  nor  assenting  thereto  ;  and  afterwards  the 
Judges  decided  that  exculpatory  evidence  was  inadmissible,  and  that 
publication  of  a  libel  by  the  servant  was  conclusive  proof  of  the 
criminality  of  the  master.    (2)  Lord  Mansfield  laid  it  down  that  it 
was  the  province  of  the'  Judge  alone  to  determine  the  criminality  of  a 
libel,  leaving  to  the  Jury  to  determine  merely  the  fact  of  publication, 
and  whether  the  libel  meant  what  it  was  alleged  in  the  indictment  to 
mean.     On  the  trial  of  Woodfall,  the  original  publisher  of  the  *  Letter  j^j  ^^ 
to  the  King,'  the  Jury,  in  order  to  defeat  this  interpretation  of  the  law,  Woodfaii  for 
found  the  defendant  'guilty  of  printing  and  publishing  only,'— a  ver-  [he  uuef  to 
diet  which  ihe  Court  held  to  be  uncertain,  necessitating  a  new  trial.  ***«  *^*°«i 
Miller  and  other  printers  who  were  subsequently  tried  for  printing  the 
same  letter  were  boldly  declared  by  the  Jury  to  be  '  not  guilty.' 

^  Leach  v.  Money^  19  State  Trials,  looi.  [Denman's  Broom's  Const.  Lavj, 
p.  522,  j«f. — C] 

•  Entick  V.  Carrington,  19  St.  Tr.  103a  [Denman's  Broom's  Const.  LaWt 
P-  555'  >uid  Note,  p.  609,  j^^.^-C] 
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The  doctrine  held  by  the   Judges  in  these  trials  was  strongly 

animadverted  upon  in  both  Houses  of  Parliament ;  and  the  rights  of 

Juries  in  cases  of  Libel  were  nobly  and  eloquently  maintained  by  the 

^mw-j/.  advocacy  of  Erskine  in  the  cases  of  the  Dean  of  St  Asaph,  in  1779. 

#4ur,  1779.     and  of  Stockdale,  1789,  the  latter  being  a  prosecution  for  publishing 

stackdaUi    what  was  charged  as  *a  scandalous  and  seditious  libel'  concerning 

CM*,  173^     ^j^^  conduct  of  the  House  of  Commons  in  its  impeachment  of  Warren 

Hastings.    At  length,  in   1793,  the  ruling  of  the  Judges  as  to  the 

Mr.  Kox'«      province  of  Juries  was  in  effect  reversed  by  Mr.  Fox's  Libel  Act,  which 

J'yjjf  ^^^*     declared  their  right,  on  any  trial  or  information  for  Libel,  to  give  a 

general  verdict  of  guilty  or  not  guilty  on  the  whole  matter.' 
Reactionary       But  the  Signal  advance  made  by  liberty  of  opinion  during  the  first 
S^ow*ih'of     thirty  years  of  George  lll.'s  reign  was  about  to  receive  a  decided 
iii*crty  of      chcck.    The  proceedings  of  the  French  revolutionists  created  a  wide- 
^79a-T£3».     spread  terror  of  democracy  among  the  great  body  of  the  English 
people,  which  was  aggravated  by  the  extravagance  of  a  small  but 
turbulent  body  of  Social  and  Political  reformers  in  England  itself. 
With  the  publication  by  the  Government,  in  1792,  of  a  Proclamation 
warning  the  people  against  wicked  and  seditious  writings  industriously 
dispersed  among  them,  and  commanding  magistrates  to  discover  the 
authors,  printers,  and  promulgators  of  such  writings,  began  a  reaction- 
ary period  in  the  growth  of  the  liberty  of  opinion  which  cannot  be  said 
to  have  entirely  passed  away  until  after  the  passing  of  the  Reform  Act 
of  1S32.     During  this  period,  prosecutions  of  the  press  abounded  ; 
seditious  speaking  was  severely  restrained ;   and  the   regulation  of 
newspapers  frequently  occupied  the  attention  of  the  Legislature.    But 
Fre^omof  from  the  year  1S32,  at  latest,  the  Freedom  of  the  Press  has  been  com- 
compieteiy    pletely  established.     The  utmost  latitude  of  criticism  and  invective 
Muibiished.    j^j^g  \i^Ti  allowed  it  in  discussing  the  actions  of  the  Government  and 
LordCaixiD.  of  all  public  men  and  measures.     By  Lord  Campbeirs  Libel  Act, 
Acci^zsIj.      passed  in  1 843,  the  defendant  on  an  indictment  or  information  for  a 
defamatory  libel  is  allowed  to  plead  its  truth,  and  that  its  publication 
was  for  the  public  benefit ;  and  the  harsh  extension  of  the  ruling  in 
Almon's  case,'  as  to  the  criminal  liability  of  a  publisher  for  the 
unauthorised  acts  of  his  servants,  has  been  altered  by  allowing  the 
defendant  in  all  cases  to  prove  that  such  publication  was  made  with- 
out his  authority,  consent,  or  knowledge,  and  that  it  did  not  arise  from 
want  of  due  care  or  caution  on  his  part.'    State  prosecution  for  libel 
is  now  as  much  a  thing  of  the  past  as  the  Censorship  itself.    The 


*  32  Geo.  III.  c.  60. 

•  Sttpra,  p.  637. 

»  6  &  7  Vicl.  c  96. 
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policy  of  repression  has  been  finally  discarded ;  and  rulers  have  at 
length  recognised  in  practice  the  truth  and  wisdom  of  Lord  Bacon's 
maxim,  that  the  '  punishing  of  wits  enhances  their  authority  ;  and  a 
forbidden  writing  is  thought  to  be  a  certain  spark  of  truth,  that  flics 
up  in  the  faces  of  them  that  seek  to  tread  it  out.'  * 


We  have  now  traced  the  English  Constitution  from  its  germ  in  the  . 
free  institutions  of  our  Teutonic  forefathers,  and  have  marked  the 
course  of  Freedom  as  it  slowly 

"  Broadens  down  from  precedent  to  precedent," 

and  has  finally  assumed  that  special  form  of  Parliamentary  Govern- 
ment under  which  it  is  our  privilege  to  live.  Amidst  the  vicissitudes  of 
its  growth  and  development,  durin^j  the  ten  centuries  spanned  by  the 
several  dynasties  which  have  ruled  us  from  Egbert  to  \'ictoria,  iis 
birth-right  of  freedom  has  ever  been  maintained.  Even  under  Tudor 
autocracy,  the  external  forms  of  Constitutional  government  were 
observed  ;  and  the  heritage  of  liberty  was  thus  handed  on  to  the 
generations  yet  to  come,  who  were  once  more  to  make  it  all-powerful 
in  the  State.  The  preser\-ation  of  that  heritage  has  been  mainly  due 
to  the  combination  of  sturdy  independence,  reverence  for  law  and 
order,  and  practical  common  sense,  which  so  pre-eminently  distinguish 
the  English  people.  Actuated  by  this  spirit,  they  have  been  enabled, 
under  the  guidance  of  some  wise  and  great  Sovereigns,  and  of  a  long 
line  of  illustrious  statesmen,  to  adapt  the  English  Constitution  to  the 
varying  needs  of  successive  ages,  while  preser\'ing  its  fundamental 
principles  intact.  The  retrospect  of  the  crises  through  which  our 
Constitution  has  safely  passed,  and  of  the  dangers  which  it  has  trium- 
phantly surmounted,  may  well  enable  us  to  look  forward  with  confi- 
dence to  a  happy  solution  of  the  difficulties  which  perhaps  yet  await 
its  further  development  in  the  Future. 


The  close  of  the  nineteenth  century  is  characterised  by  a  restless 
spirit  of  change  and  innovation  extending  in  all  directions,  and  sparing 
from  attack  hardly  a  single  part  of  the  constitution.  The  vehemence  of 
these  attacks  has,  however,  been  principally  directed  against  property,  in 
whatever  form  represented  ;  and  thus  especially  against  the  Church 

*  On  Liberty  of  the  Press  see  Hunt,  Fourth  Estate  ;  Andrews,  Hist,  of  Britifh 

ioumalism;  Hallam,  Const.  Hist.  iii.  2-6,  x66-z68:  May,  Const.  Hisi.ii.  238-376* 
riacaulay,  [Hist,  Eng.  1861,  iv.  542-3,  603-9.!  ' 
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.  andy  what  is  termed,  '  the  aristocnuic  predominance.'  At  the  same 
time  many  beneficent  and  salutary  measures  have  become  lavr,  the 
tendency  of  which  is  to  ameliorate  the  social  condition  of  the  toiling 
classes.  In  this  connection  it  is  only  necessary  to  refer  to  the 
Allotments  Act,  1887  (50  &  51  Vict,  c  48}>  The  Public  Health  Acts, 
1875  i^iZ  &  39  Vict  c  55),  and  1890  (53  &  54  Vict.c.  59),  The  Housing 
of  the  Working  Classes  .Act,  i  S90  (53  &  54  Vict,  c  70),  The  Small  Hold- 
ini;s  .\ct,  1S92  (55  &  56  Vict,  c  31),  and  to  The  Employers*  Liability 
•  liill.  1S94. 

The  three  Reform  Bills,  1832.  1S67,  and  18S4,  broke  down  step  by 
step,  through  the  extension  of  the  franchise,  the  predominance  of  the 
gentry  or  landed  classes  in  Parliament  and  the  State  generally.  The 
middle  classes  attained  the  position  of  an  equally  privileged  factor 
with  the  landed  classes,  and  in  the  province  of  administration  the 
functions  of  the  old  self-government  oftices  were  usurped  by  elected 
committees  of  tax-payers  :  thus  forming  [so  to  say)  a  paid  hierarchy  of 
omcials.  Whilst  down  to  1SS4  the  tendency  was  more  or  less  in  the 
direction  of  centralisation, — \''\i.^  the  State  as  the  sole  and  supreme 
fountain  of  all  law  and  organisation, — the  changes  wrought  upon  the 
constitution  since  1SS7  have  been  all  towards  decentralisation  : — A 
splitting  up  into  Units.  *  In  the  Local  Government  .-Vet,  1894  (56  & 
57  Vict.  c.  'j'^^  an  important  stage  in  this  direction — Local  autonomy 
or  decentralisation  was  arrived  at.  The  Local  Government  Act,  1888, 
has  been  continued  by  this  Act,  with  the  difference  that  whilst  the 
Act  of  18SS  proposed  the  District  Council  as  the  Unit  for  the  purposes 
of  local  government,  the  Local  Government  Act,  1894,  takes  the  parish 
as  such  Unit.'  * 

The  Parish  meeting  is  composed  of  all  such  as  possess  the  parlia- 
mentary or  the  Local  Government  franchise,  and  is,  in  its  democratic 
character,  a  revival  of  the  old  parish  vestry.  The  parish  council  is 
appointed  by  the  parish  meeting.  A  combination  of  electoral  right, 
interest  and  residence  in  the  parish  are  its  chief  features.  The  most 
important  right  conferred,  however,  by  the  Legislature  is  that  of  the 
compulsory  acquisition  of  land.  The  extent  of  its  powers  as  to 
borrowing  money  and  levying  riites  are  restricted  to  6^.  in  the  £, 

The  Act  whilst  secularising  the  Parish  vestry,  does  not  at  present 
affect  it  as  regards  the  specific  affairs  of  the  Church.  The 
Churchwardens'  ofHce  is  unaffected  and  the  Churchwardens 
remain,  as  does  also  the  custody  of  the  Parish  Registers  of  Births, 
Deaths,  and  Marriages  with  them.  Ecclesiastical  Charities  are 
likewise  exempted  from  the  control  of  the  Parish  Council.    This 

^  H.  B.  Miller,  Parish  and  District  Councils,  Introd. 
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act  severs  the  union  of  Church  and  State  at  its  commencing  • 
pointy  and  is  therefore  referred  to  first  of  the  more  recent  constitutional 
changes. 
Thus  has  been  attempted,  and  in  great  measure  carried  out,  a 
'•  revival  of  the  old  communal  system  {AfarJi'\  working  in  with  the 
County  Councils,  as  formed  by  the  Local  Government  Act,  1S8S  (51  & 
52  Vict.  c.  41).  These  newly  erected  communal  bodies  must  be 
viewed  as  an  experiment  only.  The  mode  of  intcrworking  these  Councils 
and  their  probable  success,  as  a  solution  of  the  question  of  local 
government,  it  is  premature  to  conjecture  upon. 

The    Report  of   the    Royal   Commission   on  the   Unification    of 
London,  1S94,  should  be   briefly    referred    to.     The  .Act  of    188S, 
in  creating  the  London  County  Council  combined  in  that  body  two 
distinct  characters,  and  invested  it  with  two  distinct  classes  of  duties 
and  powers.  It  not  merely  constituted  "  London  lying  outside  the  city '' 
a  separate  county,  under  a  County  Council,  exercising  the  functions 
hitherto   performed   by   the  Justices   in    Quarter  Sessions,  but  .ilso 
ransferred  to  the  Council  the  powers  and  duties  previously  vested  in 
he  Metropolitan  Board  of  Works ;  so  that  the  London  County  Council 
stands  out  among  other  County  Councils  both  as  regards  the  extent 
and  limit   of  its  auihoritv.     Over  the  Countv  of  London — that  is, 
London  outside  the  city — its  powers  are  very  extensive.     Where  it 
has  no  power  of  direct  administration  itself,  it  controls  in  various  ways 
'.he  action  of  the  local  authorities,  the  vestries  and  district  boards. 
At  the  city  boundary,  many,  if  not  most,  of  these  powers  are  stayed, 
and  we  come  into  the  jurisdiction  of  a  separate  municipality — the  city 
of  London — which  also  exercises  some  powers  beyond  its  precincts, 
and  into  a  new   county,  the  county  of  the  City  of  London.     The 
Commissioners  recommended  that  the  whole  administrative  county  of 
London,  including  the  city,  be  a  county  in  itself,  and  that  the  present 
city  be  styled  the  *  Old  City.* 

The  /fish  strug^^ky  or  Irish  question^  is  another  leading  feature  of 
the  past  two  decades,  which  has  passed  through  an  acute  stage  since 
the  learned  author  last  revised  the  pages  of  this  work. 

Of  the  various  legislative  enactments  dealing  with  Ireland,  between 
"he  years  18 16-1842,  no  fewer  than  32  were  in  favour  of  the  landlord, 
whilst  legislation  entirely  neglected  the  tenant.  The  first  step  towards 
improving  the  position  of  the  tenant  was  taken  in  1S70.  The  Act  of 
1870  brought  about  a  great  revolution  in  the  Irish  tenants'  cause. 
The  Act  of  1 88 1  gave  the  tenants  the  right  to  transfer  or  sell  to 
another  their  right  of  tenure,  to  demand  that  a  corresponding  rent 
should  be  fixed,  and  that  the  lease  or  tenure  should  be  renewed  for  a 
C.H.  T  T 
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definite  period  ;  further  concessions  in  thi$  direction  were  proposed  by 
the  late  Gladstonian  Government  but  have  not  become  law. 

About  the  middle  of  September,  1892,  the  Irish  Crimes  Act  was 
repealed,  an  Act  by  which    the  Conservative  Government  of  Lord 
Salisbury  had  restored  comparative  tranquillity  to  Ireland.     On  13th 
February,  1S93,  Mr.  Gladstone  brought  in  his  Home  Rule  Bill,  known 
as  the  Government  of  Ireland  Bill,  the  main  terms  of  which  were  that 
an  Irish  Parliament  consisting  of  two  Houses  sitting  in  Dublin  and  an 
Irish   Ministry  (to  wit,  an  Executive  Committee  of  the  Prix-y  Council 
in  Ireland)  should  be  formed.     Through  these  organs,  which  werei 
moreover,  deprived   of  the  conduct  of  naval,  militar>',  and  foreign 
a^airs,  the  Government  of  Ireland  was  to  be  separately  carried  on. 
The  Irish  Members  were  to  remain  Members  of  the  Imperial  Parliament, 
but  should  not  have  the  right  of  deliberating  and  voting  upon  matters 
uhich  exclusively  concerned  Great  Hriiain  (without  IieLmd\     Violent 
debates  were  held  around  this  Bill,  and  the  \\ht»Ic  lime  01  the  Hoase  of 
Commons  was  lonj;  occupied  with  it.     The  Dill  tin.illy  passed  the  third 
reading  in  the  House  of  Commons  on  the  1st  September  of  that  year 
(1893  ,  by  a  majority  of  34..     On  the  9th  September  of  the  same  year, 
the  Bill  was  rejected  by  the  House  of  Lords  by  419  to  41  votes.    The 
Prime  Minister,  Mr.  Gladstone,  refused  to  dissolve  Parliament  on  this 
vote,  and,  as  a  result,  Reform  projects  and  measures  of  the  wildest 
character  filled  up  the  time  of  the  House  of  Commons  until  late  in 
1894  ;  and  eventually  the  Government  had  to  abandon  its  comprehen- 
sive Reform  Programme,  including  the  Welsh  Disestablishment  Bill. 
Other  measures,  such  as  the  introduction  of  Parish  Councils,  only 
became  law  on  the  Lords  Amendments  being  accepted.    At  last  the 
*  Irish  Tenants  Relief  Bill,'  which  Mr.  John  Morley,  the  Secretary  for 
Ireland,  believed  would  be  *  the  final  solution  of  the  Irish  land  question,' 
was  rejected  by  the  House  of  Lords  by  an  ovenvhelming  majority  ;  and 
the   Government   resigned.     The  advent  to   power  of  an    Unionist 
Government  has  for  the  time  being  at  all  events  postponed  all  further 
legislation  in  this  direction. 

But  agrarian  Reform  for  England  is  none  the  less  one  of  the 
questions  of  the  hour.  The  abolition  of  the  House  of  Lords,  the 
Disestablishment  of  the  Church,  these  and  other  kindred  cries  of  the 
radical  reformer  cannot  shake  the  Constitution  as  much  as  a  thorough- 
going agrarian  reform.  The  landed  gentry  have  been  already  severely 
taxed  by  the  Death  Duties  Act  of  Sir  William  Harcourt  of  1894,  but 
nothing  has  been  immediately  proposed  or  carried  of  a  confiscatory 
nature.  The  solution  of  this  social-political  problem  may  possibly  be 
found  in  the  creation  of  a  new  agricultural  middle  class,  whilst  pre- 
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serving  the  continuity  of  historical  development — '  a  national  middle 
class  upon  hereditary  estates '  (Gneist). 

Hand  in  hand  with  these  attempts  at  readjusting  the  Constitution 
upon  a  democratic  basis,  the  Educational  system  has  been  extended. 
The  Education  Act  of  1 870  provided  for  the  establishment  of  a  School 
Board  by  the  parish  or  district  in  cases  where  the  school  accommo- 
dation was  insutticicnt,  and  where  there  were  children,  who  for  some 
reason  or  other  did  not  share  the  education  permitted  in  the  voluntary 
schools.  Com pulsor>' attendance  was  enjoined  by  the  Act.  (In  1S91 
there  were  no  less  than  2,300  of  such  Board  Schools.)  The  School 
Boards  were  not  permitted  to  interfere  with  the  so-called  voluntary 
schools,  nor  could  any  of  their  teachers  be  a  minister  of  any  religious 
sect. 

This  Act  was  the  death-blow  to  direct  clerical  influence  upon 
popular  education.  One  striking  ettcct  of  it,  by  arresting  the  Eccle- 
siastic.1l  power  and  intiuenco  in  the  direction  of  education,  has  been  10 
cause  the  Church  to  conrine  its  energies  within  its  more  specilic 
sphere,  and  to  cor.centrate  them  towards  the  realisation  of  the  dream 

ft 

of  an  Ecclesiastical  hierarchv  in  rivalrv  with  that  of  the  Roman 
Church. 

Imperial  Federation. — '*  Greater  Britain*'  must  be  regarded  as  a  proxi- 
mate eventuality  of  the  first  order.  Within  the  last  decade  a  close 
federation  of  the  Mother  Country,  England,  and  her  Colonies,  in  both 
political  and  commercial  respects,  has  become  a  question  of  inter- 
national importance  ;  for  the  closer  alliance  and  connection  between 
Great  Britain  and  its  dependencies  would  be  tantamount  to  a  restriction 
of  the  trade  competition  of  other  countries.* 

The  Colonial  Conference,  1887,  forms  beyond  all  doubt  the  starting- 
point  of  a  new  development.  Statesmen  from  all  English  Colonies 
meeting  together,  accepted  as  the  first  basis  of  such  a  *  brotherhood,' 
the  firm  adhesion  to  the  Mother  Country.  In  this  Conference  numerous 
projects  were  brought  forward,  and  were  supported  by  a  fair  proportion 
of  the  representatives  of  the  Colonial  dependencies,  as  to  the  adjust- 
ment of  the  burdens  incidental  to  such  a  vast  scheme,  yet  all  were 
agreed  that  a  change  of  such  magnitude  and  import  was  inconceivable 
until  England  itself  had  inaugurated  a  radical  change  or  new  departure 
in  its  principles  of  trade.  This  would  seem  to  imply  an  abandonment 
of  *  free  trade,'  or  at  least  an  essential  modification  of  it. 

>  Cf.  Sir  C.  W.  Dilke,  Problems  of  Greater  Britain,  pt.  7  ;  Webster,  Trade  of  the 
World,  chapter  12 :  Lord  Dunraven,  in  Nineteenth  Century,  March,  1891 ;  Bri- 
tannic Confederation,  papers  by  Sir  J.  Colomb  and  E.  A.  Freeman,  1892  ;  C.  J. 
Fuchs.  Die  Handelspolitik  Englands  (1893),   and  Tiibinger  Zeitschrift,    No.  50, 
p.  521. 
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Yet  these  observations  bdong  rather  to  the  |nt>vince  of  political 
economy  than  to  that  of  Constitutional  History ;  a  reference  to  this 
scheme,  which  seems  every  day  nearer  accomplishment,  is  not,  how- 
ever, out  of  place,  having  regard  to  the  changes  in  our  Constitution 
which  such  a  federation  must  necessarily  bring  about. 

Tnuit's  Unions, — This  mainspring  of  the  English  working-class 
legislation  also  dcsen-es  mention,  foreign  though  it  may  appear  to  the 
subject  This  combination  has  exercised,  and  is  continually  exercising, 
a  great  influence  upon  *  domestic  legislation.'  The  German  institution 
of  National  Insurance  works  well,  in  spite  ot  all  the  hostility  it  has 
aroused,  and  such  an  institution  is  one  of  the  later  projects  in  con- 
nection with  these  Unions  and  Friendly  Societies.  Blackley's^ 
opinion  is  that  Trades  Unions  and  Friendly  Societies  are  incapable  of 
doing  anything  for  the  masses  as  such,  and  demands  a  National 
Insurance,  more  or  less  upon  the  German  lines.  For  this  the  National 
Providence  Lca;4ue  would  seem  to  give  a  nuing  staning-point. 

At  the  close  of  this  note,  embracing  as  it  does  but  a  brief  outline  of 
recent  legislative  activity,  it  must  be  remarked  that  nothing  that  has 
become  law,  nothing  that  has  been  introduced,  has  altered  lYi^Junda- 
mental  principles  and  bases  of  the  Constitution.  Attacks  have  been 
made  upon  \'ulnerable  points,  but  they  have  been  resisted.  The 
upheaval  from  below,  the  institution  of  Parish  and  County  Councils, 
the  attendant  secularisation  of  the  parish,  and  more  or  less  of  parish 
institutions,  have  not  essentially  altered  the  character  of  the  Constitu- 
tion. Reference  has  been  made  to  these  later  innovations,  not  from  the 
point  of  view  of  supplementing  the  author's  work,  which  stands  as  it 
did,  but  from  that  of  showing  that  the  innovating  spirit  of  the  age  is 
still  restlessly  vigorous,  and  is  ever  looking  for  vulnerable  points 
in  the  Constitution  to  attack. 

It  may  be  that  a  new  era  of  calm  deliberation  is  before  us  ;  but  to 
all  outward  appearance  the  dawn  of  the  20th  century  has  in  store  a 
reconstruction  of  our  Constitutional  system  foreign  to  its  historical 
development. — Ed. 

*  On  this  question  of  Trades  Unions  and  their  kindred  Friendly  Societies,  and 
the  8  Hours  Agitation,  vide  a  paper  by  W.  L.  Blackley,  in  the  Nineteenth  Century, 
1878,  and  later  in  the  press. 
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ABRKYS,  n.iron«  fotindcr!*  of,  to  have  cu%toily 

of,  when  vacant,  «/>. 
.4M«>rr<'ry  an«l  /\trti,mcrs,  51^. 
Act  t*/  Sittl,'m,'nt,  1^4.  >5t  \  icxl  of.  55t-S5^- 
Act*  of  Parliament,  Private,  how  they  ori^cm- 

ated,  131,  M.  I. 
Act.*  of  Supremacy  anil    Uniformity,   jvinsciI 

AdtiU'd  I'lirl.^  1614,  cli"«H.»lvetl.  4^'?. 
Administration.  >ystem  y^U  ii:i!cr  Norm.in  and 

i'lanta^snet   kin.;s.  i-i  :  ri^r.t    A  C-i!nmo:ia 

to  cp.'^iiire  into  .idu^c-*  of.  ;:*'.  z\\. 
Ad  vows.  >!!>*.  -.lui-.  a-;  10.  \2. 
A^cr  ftublicHs.  .malo^-  of  F.)!kland  to.  12. 
Agricultural    i.ai>oun:rs,    discontent    <i^y    with 

landowners.  329. 
Agriculture,  means  proposed  for  restoration  of, 

at  PeaceofWallin^ford,  72. 
AidSy  contributions  from  the  tenant  to  hUlord, 

50 ;  provision  as  to,  made  in  Ma;;.  Chart. ^ 

95  ;  not  to  be  made  e.\cept  by  common  coun< 

sel  of  the  nation,  103. 
Alcred,  deposition  of,  27. 
Alford,  Mr.,  A[.P.,  speech  of,  on  Petiticn  0/ 

R'ff^ii  45  «• 

Alfred  the  Great,  styled  only  King  of  the 
West  Saxons  in  his  will,  9  ;  his  character,  9, 
n.  I ;  light  thrown  on  the  Land  laws  by  his 
willj  13,  n.  I ;  elected  kin;^  to  the  excluston 
Of  his  elder  brother's  children,  a8 ;  as  a  legis- 
lator, «. 

Aliens,  their  disabilities,  denization,  nattirali* 
sation,  &c.,  554,  «.  x  {c/.  1x2). 

Allen,  Cardinal,  founds  Seminary  at  Douay, 

ARham,  B.,  on  legality  of  Proclamations,  4x0. 
Amercements,  97,  136,  n.  6 ;  derivation  of  the 

term,  97,  and  98,  h.  x. 
Ancient  bn^iish  Laws,  35. 
Ancient  German  polity,  3. 
AmUrson's  case  (writ  of  Habeas  Corpus  issued 

into  Upper  Canada),  522,  n. 
Angevin  or  Plantagenet  dyimsty,  the,  73. 
Annates,  Act  restraining  payment  of,  to  the 

Pope,  3»,  335,  n.  a  [annexed  to  Crovm,  26 

Hen.  Vlll.,  c.  3.  430]. 
Anne,  Queen,  her  dislike  of  party  government, 

562,  and  n.  i. 
Annual  Indemnity  .-Vets,  t.  Geo.  U.  in  favour 

of  Disinters,  623. 
Annual  Parliaments,  226. 
Afpeetly  7  Accusation,  origin  of  this  priN^ite 

process,  xo3< 
Appellate  Jarisdiaion  Act,  X9X,  n,  x. 


A^^ilt*  Ca*'snr,'/n.  Dr.  Monta^fue's.  459. 
.Vpprofiri.ition  i*f  Supplies,   first   instance  of, 

ArlHtr.iry  impriv>nmrni.  Stat.  A7.  0/  Riffhtt 

3  Car.  I.,  against.  454. 
.\ri.hl)iNhop«.,   rank    .is    hich  as  members    of 

Kinij  s  family,  .12  ;  to  lie  nominated  by  King's 

.Xrm.ida.  Sp.iniNh.  370.  3S6. 

.VrnK,  Prjtc>i.iins  .liloued  to  carry,  for  their 


Oetenctf. 


.<r  t\.\'' 
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.Vrmy.  .'^t.in*:;:!.;.  riij-er^ctics  ,.ini:ient  N.itional 
force.  171:1  •:cni.l.  i3o;  u-«.i  by  Char'.es  10 
overawe  i'ariiament.  431  :  incrcaseu  hy  Inc. 
II.,  332;  >ketch  of  military-  f-)rre  in  Kng- 
land,  532,  fi.  2,  4*7.  :  made  illegal  by  pill  oj 
K:\chis,  without  consent  of  Parliament 
(opposed  /.  Car.  I.,  Car.  II.,  Jac.  11.  ;  /. 
Will.  III.;  nation  reconciled  to,  x3i6  ;  Earl 
Russell  on  ;  Defoe  on,  ib.]. 

Arrest,  freedom  from,  a  privilege  of  Parlia- 
ment, 272  ;  vindicated  by  Commons  [t.  Jac. 
1.],  409,  and  /A  tt.  t. 

Arthur  of  Brittany,  169 ;  his  sister  Eleanor, 
170. 

Articles  of  Reform  [13x2],  224 ;  annulled  by 
i^  Edw.  II.,  r'fi.,  H.  X ;  their  purport,  /^.,  m.  2. 

Articles  of  Religion  made  Thirty-nine  in  num- 
ber,  369. 

Arundel,  Abp.,  X49. 

Arundel,  Earl  of,  committed  to  Tower,  x6a6. 

AsAfy  V.  lyAt'te,  XToa,  right  to  vote  a8a. 

Ask/ord  y.  Thornton^  X05. 

Assassination  practised  by  English  on  Nor- 
mans, 36 :  law  of  '  Enghshry,  against,  ib. 

A.ssemblies,  rebellious  and  unlawful,  3  &  4 
Edw.  VI.  against,  335. 

Assize,  judges  of,  132. 

Assize  of  Arms,  national  militia  revived  by,  77  ; 
requirements  of  the,  regarding  military  ser- 
vice, 155  ;  renewed  and  remodelled  by  Edw. 
I.,  ib. 

Assize  of  Clarendon  [XX56},  80,  132,  X38. 

Assize  of  Northampton  [1x76],  03. 

As&izes,  provision  made  by  Mag.  Cfiart,  for, 

Association  of  Christian  Brothers,  344:  Luther's 

writings  circul.tted  by,  343. 
Athelings,  sons  or  brothers  of  king,  25  ;  word 

originally  denoted  noble  birth,  ib,  \  ranked 

above  nobility,  ib. ;  penalty  for  violation  of 

their  rights,  lb. 
Athblsta.v,  King,  xo,  28. 
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Attainder.  Bills  of,  967,  and  m.  4,  397 ;  differ' 

ence  from  Impeachment,  317,  n.  5. 
Attainder  and  ioifeiiure  for  treason  or  felony 

aboli»hed,  ^aS,  i*. 
Attaint,   Wnt    of,    juirmen    liable    to,    141  ; 

abolished  /.  Geo.  IV.,  14a ;  object  effected 

by  new  trial,  ih, 
Atrvyittetue{\j  Edw.  IV.X  freedom  of  speech, 

Audit  of  public  accounts   enacted    by   r.irl. 

Ii34«l»  320. 
•    AuruiH  rr^Hott  paj'ment  of,  35. 
AyUsbHry  tntn,  ctxse  it/ihe,  2S1. 
Aylmcr's  H arhortottt  0/  Trun  ami  Faithful 

Subjects^  402  and  40';,  n.  1. 
A20,  his  'Summa'  used  by  Uracton,  3.  n.  5. 


nACOX.  Sir  Nichol.i*,  Lord  Keeper  [on  Pari. 
Frccd'>iii  of  >;»cech|,  'oi. 

B'lcoH,  KmnciH,  Lord  I  hnnccll'^r,  407  ;  mix  ice 
t«>  Ja«:.  I.  for  manncin^  Coinmorri.  422;  ini- 
pr:ii  hed.  pur.i».'it:i!.  .in«!  ini;>rj«-.  rK-d.  4'.; 
"•••nt'.-rc."  rer:i::tt-i  "•>■  _I..!j:c<.  ..•.  »x.  ■;, 

I'al!  t  .\:t.  I  "7::.  '.  M.  •  n  :  L':ii\  eristic*  v- 
e:n{  :<.-i  :>-m.  .■'•.  •:.  i. 

rar.K  kI  Kr.^'.and  cta'Ii'-hed.  '.^-ix,  'i',  n,  i. 

r<ankc<.  A:iy.-ticn.,  r.r^unicnt  u\\  in  Hamp- 
den* case,  471. 

liar,  the,  Jac.  I.  attempts  10  repress  llberiy  of, 
435,  //.  I. 

•  Uaron,'  a  word  of  wide  ^iznihcation,  107. 

iJaron*!,  un>ucce"««.ful  insurrection*  of.  t.  Will. 
11.,  64  ;  [new  men  raised  up  a«j  by  Hen.  1., 
6S  :  power  curtailed  by  Hen.  II.  73  ;  and  by 
institution  of  Scutn^c,  76 ;  obtain  Mag: 
Chart,  for  people,  if  \  refu^  to  follow  John 
on  foreign  service,  SS.  c/j ;  confederacy  of,  at 
St.  Edmund's  91 ;  olTcr  crown  10  Louis  of 
France,  116  ;  revolt  of  (i]  12,  1331],  22.-;. 

Bnrrtnif,  Henry,  executed  ior  writing  seditious 
books.  3S3. 

Bastw/ch,  Dr.,  his  trial  with  Prynne  and 
liurion,  and  sentence  for  publtshin(;£'/rm7/«x 
Pa^ii/tti,  466 ;  [sent  to  ScillyJ  by  Star 
Chamber,  467  :  popular  sympathy  for,  tfi.  ; 
lil>eratcd  by  Lonj;  Pari.,  482. 

Bates,  John,  casi'  of  [Casv  0/ ltM^sitions\  in 
Court  of  Exchequer,  1606,  414,  416,  456,  and 
n.  z  [from  571] :  decision  of  judges  subver- 
sive of  liberty,  414. 

Battle,  wajjer  of,  56 ;  trial  by,  superseded  by 
[Grand  .-Vssize],  76  :  demanded  [1817],  Them- 
ton's  casc^  103  ;  abolished  [1S19],  ih. 

Beard,  William-with-the,  or  Fitz  Osbert  rising 
under,  81. 

Bedchamber  Question,  1839,  586. 

Bede's  history  of  English  conquest  of  Britain, 
4,  n.  2. 

Belesme,  Robert  de.  Earl  of  Shrewsbury  and 
Arundel,  forfeited  and  expelled  kingdom,  67, 
and  H.  9. 

Bell,  Mr.,  M.P.,  [against!  Monopolies,  1371, 

395- 
Benefices,  John  concedes  to  Pope  [a  veto  on 

institutions]  to,   336;  greatly  abused,   ib.  \ 

Stat.  0/  Promisors  [1351],  forbidding  Pope's 

nomination  to,  337. 
Benefit  of  clerg)*  [/.  Hen.  VIII.],  344. 


Bfmcrotftut^  Jac  T.  calls  for  general  r>6i4lt 
434  ;  protests  against,  435. 

Btntntltnces  extorted  from  the  richer  classes 
by  Eow.  IV.,  300;  declared  illegal  fay  Pari. 
Ric  III.,  3C1  ;  reintroduced  by  Hen.  VII., 
312  ;  Morttms  [or  Ft>.r's\  Fi^rk^  ib.  \  had  re- 
course to  by  Hen.  VIII.,  314;  oppressive 
treatment  of  [Roach  .ind  Recti  for]  retustng, 

Bt-MHftt,  Sir  John,  impeached.  1631.  432. 
Berkeley,  J.,   his    Judgment    in    Hampden's 
Shi^ntnnrr  case,  474  ;  im|>risoned.  485,  m.  i. 
Bililc,  Enqli'^h  translation  «if,  isjS,  361. 
'     l!i-.:o(i,  Roger.  Karl  M.-\r>hal,  altercation  with 

,  Kdw.   I..  313,  Iff.  2. 

j    Bill i\f  Rif^hts.  i''-<j,  1 34.  n.  1.  Declaration  4*/ 
,        R.xht  embodied  and  conltrmed  in,  343 ;  text, 

5*47540. 
I'tilttin.:  of  Soldiers  and  Marincn,  454,  m.  i 

\/'ctit.  t^f  K/trh/]. 

•     r.ilN  «»f  Att.aindcr.  2^7,  317,  and  n.  5. 

I  I'i'U.  Petition's  to  Pari,  assume  form  of  Statutes 
1::;  I.-r  r.-irne  cf.  ::''i  :  Mtncy  llii;*  orij-naie 
i'l  0'mmon>,   2Z<->',  Pccra^ie  F.ilU   in  Lords, 

r.i;-  n.  Dp.  [watches  C.isc  cf  Cr/rttTi'miams], 

Pirtr-.N.  Marriages,  and  Peaihs,  Civil  regis- 
tration of.  i£_:o,  731. 

P.i-linps:  prominent  mem'oer*  of  Witan,  S; 
arrest  of  the  three,  by  Stephen.  72  :  petition 
of  Commons  tor  scrutiny  mio  Ecclesiastical 
abuses  referred  to.  347 :  their  answer  and 
I  Hen.  VIII. 's  criticism,  ib. ;  to  be  nominated 
I  by  cong^  ifelire,  355 ;  Oath  of  Supremacy 
refused  by  [all  but  one],  371,  and  ib,  ii.  3 ; 
HLshops  .\ct,  1566.  iTX ;  deprived  of  tem- 
poral juri:^4liction  by  Lont^  Pari.,  4S7  and 
4S3,  n.  X  ;  Bills  introduced  in  Commons  for, 
404,  ».  I  \cf.  487) ;  attempt  to  exclude  from 
House  of  Lords,  595,  n,  i. 

Bishops,  the  Seven,  trial  of,  1688,  143,  537 ; 
their  names,  537,  n.  2  :  Macaulay  on,  tb. 

Blair,  Sir  Adam,  impeached,  1689,  438,  n. 

Bland^  case  of,  1585,  401. 

Hlount,  Sir  Thomas,  Steward,  Edw.  II.,  173. 

Bocland.  12,  ».  z. 

Bohun  [Humphrey],  E.irl  of  Hereford,  resists 
illegal  exactions  of  Edw.  I.,  3x3. 

Bole^Ti,  Anne,  married,  346  ;  Elizabeth  bom, 
ib. 

Bolinf^roke,  Henry  St.  John,  Visct.,  caM€  of 
impeachment  of.  17x5,  438,  n. 

Boniface  VI 11.,  Bull  Clcricis  laicct,  sxi,  314  ; 
claims  to  be  feudal  lord  of  Scotland,  and 
commands  Edw.  I.  to  withdraw  his  troops, 
436  ;  answer  of  EntzlUh  Pari.,  ib. 

Boniface  IX.,  struggle  of  Crown  with  [1391], 

439- 
Bonner,  Bp.,  330  [Commission  to,  on  Heresy, 

1557]  >  indicted  by  Home,  Bp.  of  Winches- 
ter, for  refusing  oath  of  Supreniacy,  pleads 
Home  not  lawful  bishop,  373. 

Book  of  Common  Prayer,  .Vets  for  Unifonnity 
of  Service,  &c.,  Ed\v.  VI.,  464,  and  is.  s  ; 
Elizabeth,  369  ;  penal  clauses  for  using  any 
other  form,  re-enacted  in  Act  of  Uniformity, 
X662,  525. 

Book  o/RatcSy  x6o3,  4x5. 
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B^rvM^-Emflisk,  a  variety  of  tenure  in  bur- 

^jp«r*,  54. 

Borou(;hs,  Charten  to,  by  Hen.  I.,  68  :  exten* 
sively  sold  by  Ric  I.,  3.i ;  growth  of  repre- 
sentation of,  198;  qualihcation  of  members 
for.  389  ;  electors  in,  iK  sfq.;  s;reat  creation 
of  Rotten  I)oroui;hs  by  KUw.  VI.,  Mary,  anil 
Eltz.,  133;  (n'eac  majority  of,  venal,  until 
after  (ieo.  III.,  603. 

noswonh,  battle  of,  170. 

BtU^  cnmpenviiion  for  injur>*,  34,  14. 

Bracton,  cxten>ive  bx>rru\%ings  from  Roman 
law  in,  3.  H.  5. 

Br^tisni,  treaty  of,  1360,  336. 

I{retw.-il4j.x«,  the,  8  :  Ki;!)ert,  eighth  king  who 
was  I'retwald.t,  /.*.  ;  ctymoU'i;y,  ih.  n.  3. 

I»rrriarium^  the.  3. 

Uritxry  at  Klections  attempt  to  prevent  by  9 
Anne,  c.  $•  excludin;;  all  Si  jt  l.mdowners  from 
Common*,  jiS  ;  rep.  \iT,l.  /r. '.  carltC't  pre- 
cedent for  puni'^hmcnt  oi,  Z,i^«<''*  ca-e,  I57»» 
401  ;  prices  at  which  Ncais  were  openly  sold, 
6o2  ;  mca.sures  forNupprcssion  of,  t;oi 

nridces,  no  town  or  man  to  be  ilistrained  to 
m.iice,  1  ti. 

FlrihtHc.  ki ■•.^.  7>  i^c-.et!  hv  his  wife.  24- 

£n's:.'f.  J  'hn  Ih^ry.  Ka,rl  oi,  refusal  ^y  Car. 


447  ;  com;  .ai.n*  :o 
h:jh  trea>on.  ir.  ; 


I.  't  'vr;  ,'f  >u:r..'rj"n*  t ") 
Peer-.  ;'.'•.  ;  ..h.xrjed  with 
ret.iliaies  Vy  impeaching  nuckin:;nam.  /.''•• 

nritons  (.Thei.  liri'.en  to  western  parts  of  the  ' 
i-land.  t  ;  hypoihc«is  as  10  inicrniarr>'ing  | 
with  Kn::li"ih.  2,  and  h.  t.  1 

Bromlc^'.  >ir  Henr^^  .M.P.,  brings  forward 
Successitm  Que«ion  [/.  E'liz.],  ^94;  com- 
mitted to  prison,  /.*. '  Brownists'  ihe  1 1603-4], 
4x1,  and  n.  t, 

Buekht^ftam^  George  VilHers,  Duke  of,  case  of 
impeachment  of,  1626.  433,  «.  ;  opi'«  siiion 
to.  445  ;  speech  of  Sir  R.  Cotton  a,:;ainst,  ib. ; 
King's  message  on  impeachment  of,  446 ; 
impeached  by  Earl  of  Bnstol,  447  ;  a^uassin- 
aced  by  Felion,  433,  n. 

Bunictt^  Sir  Francis,  case  of,  committed  to 
Tower  for  contempt  of  House  of  Commons, 
6i3. 

Bur^ag-e,  tenure  in,  53. 

Bur^h,  the,  and  its  organisation,  t6. 

Burleigh,  Sir  William  Cecil,  Lord,  administra- 
tion of,  ^89. 

BnH{fn,  Henry,  his  pamphlet  AVw/  /fVtH 
Ipswich,  460;  tried  and  sentenced  with 
Fr^-nne  and  Bxstwick,  467  ;  popular  sym- 
pathy with,  ib. ;  liberated  by  Long  Pari., 

Biishclts  case,  1670,  immunity  of  Juries  estab- 

Ibhed,  143. 
Bute.  [John,  1st  Marq.  of],  his  Administration, 

1763,  ^78;    fall,  579;    continued    intiuence 

with  king,  ib.  ;  dumissal,  ib. 
Bynkershoek,  469.  «.  x. 
B>Ton,  Sir  John  list  Ld.  Hyronl,  Governor  of 

Tower,  x'ice  Lunsford  [164x1,  497* 


CABAL  MINISTRY,  THE,  1671,  558. 
Cabinet,    the,    its    growth,    556,    seq.  \     final 

establishment,  under  Geo.  1.  and  II.,  563; 

MinLktr)'  and  Cabinet  not  synonymous,  564  ; 


Ced'inet'— 
sccrcicy  of,  565 ;  the  Premier,  565,  568,  n.  ; 
relations  of  Cabinet  to  Crovrn  and  Parlia- 
ment, 566,  M. ;  to  Hou^ies  of  I^rdn  and 
Commons,  \h,  ». ;  three-fold  capacity  of 
Cabinet  Minittcr,  ib.  internal  relations  of 
Cabinet,  ib, 

Calvert,  .Mr.  Secretary,  431,  440. 

Cahin,  Kichd.,  J*ost'Hatt  case,  7  Jac  I.,  413, 

«•  4  :  555.  «• 

Cam))rid:^e,  [Univ.    of],  Vice-Chancellor   de- 

pnved  hy  J.ic.  II..  556. 
Campbell.  Lord,  Libel  Act  of  184  3,  f*-i.%. 
Campian,     Edmund,     S.J.,    dc%{>atchcil      by 

Gregory  XI 1 1,  to  re-convert  Kn.;land,  377; 

impri'^jned,  ib.  ;  executeil,  37->. 
Canons,  new,  proniuUaied  by  lunconntitution- 

ally  {•rolon.;ctil  Conv«>cation,  1640,  4/0. 
Canicrimry,  lioutjle  election  to  ^ce  of  [i2o3], 

iO ;  vet  avide  by  l\i|»e,  ib. 
C.irleton.     Sir     Ihuilcy    [V. -Chamberlain    of 

Household,  i^2n).  447. 
Cftrr  s  ctsf,  i^i<i  ( i*rev%  I^nwsl.  (S34,  u.  r. 
C.iriwTi.:hl,     I  h omas    ( Luly    .Mar;:arct    Prof., 

C.i:r..'..  !•:•!.  lv:ai:s  atra.A  >r\    Kpi-v'-^pacy, 

-•" :  1  J  ul  .;>.-.L*  .L:f't.  n;*:.vj  .y'  i'.tr.J.i/netT, 

C.irr/ -  ,\v.  P.ir:i'^'i.'.:  Irev'tve-J)  '.ir.cicr  firm  of. 

.'.  Ki.:    I..  -I. 
Casi-  ]'  C  'nnitiitii^tifs.  161*^,  4:7. 

Ca»t;e-jv.ar'i  ;. '.'lis'  <-'■'**'*■;•  '*• 

Catherine.  (^>i:een.   Hen.    NIll.'s  divorce  <uit 

acain«t.  345. 

'C.iiholic  A**0':iation,'  the.  izl. 

Catholic  Emancipation  .Act.  1329,  622. 

Cecil.  Mr.  Secretary  Robert  [reports  for  Com- 
mittee of  Commons,  1593I.  ;g5. 

Celtic  element  in  English  nation,  3. 

Ceor/s,  the,  21.  23,  27  ;  depressed  prior  to 
Norman  Cor.que>t,  244,  245,  /*.  3. 

Cerdic.  ancient  line  of,  supplanted  for  a  time, 
rciiains  throne,  xo. 

Chami'crlain  of  London  v.  AlU'n  Evans  [17^7], 
Lord  Man.stield's  Judgment  in,  626,  and  h. 

3. 

Chancellor,  subordinate  to  Justiciar,  60 ; 
introduction  of  title,  T.  R.  E.,  134  ;  deriva- 
tion of,  //'.,  n.  I  ;  growth  of  power,  135  ;  rive 
of  jurisdiction,  145  ;  equitable  jiiristliction 
of,  146,  and  n.  5  [extended  /.  Edw.  \l.,  ib.]; 
[permanent,  from  17  Ric.  IL.  X393,  150) ; 
encroachments  of,  on  jurisdiction  of  Com- 
mon law,  149 ;  statutes  in  re>iraint  of,  ib.  et 
sc<j. ;  office  of,  regarded  with  distrust  by 
Commons,  149-150. 

Chai:lks  I.,  1625-49;  accession,  444;  politi- 
cal character,  ib.  ;  fir^t  Pari.,  iV-.  ;  [second 
Pari.,  446 :]  messasje  to  Commons  on  im- 
peachment of  Buckingham,  ib.  \  [reply  of 
Commons  to  do.,  ib.  ;J  expedients  to  raise 
money  without  Pari..  445,  561 ;  enforces 
general  loan,  448  ;  third  Pari.,  X637.  449  ; 
openintr  Speech,  ib.  ;  gives  assent  to  Petition 
01  Ri.:ht,  453;  riolaies  it,  456;  [second 
session  of  third]  Pari.,  iC2--9,  ib.  ;  dissolved, 
461 ;  intimates  determination  to  govern  with- 
out Pari.,  462  :  the  ac;;ressor  in  conflict  with 
Pari.,  4^J  ;  \Case  oi  J  sh'/>-tnoney,  467  et 
seq. ',  attempts  to  change  Ecclesiastical  con- 
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sticuttoQ  of  Scotland,  476;   fourth  (Short) 
Part,  1640*  477 ;  ofhr%  to  give  up  «hip-nionev 
for  twelve  tubsidiei,  779;   disKolvcs  fourth 
Part.,  ih,  ;  mumea  despotic  coumcs  480 ; 
failure  of  hb    military  operations   af;ainst 
Scots,  ib,  \  summons  fifth  (Loni;)  Pari.,  481 : 
his  view  as  to  invalidity  of  iktatuics  (without 
internal  a<4entl,  480  :  s;oe«  to  Edinburgh,  ih. ; 
object  of  journey,  ti*.  \  ofTem  office  to  Popular 
leaders,   ih,  \    attempts  to  arrest   the    Five 
Members,  496  :  hi«  speech  to  Commons.  501  : 
end  of  Constitutional  iktruci^le  with    r.-irl., 
504  ;  his  duplicity,  505,  n.  i  ;  illegal  trial  and 
execution.  507. 

Chaklks  II.,  1660-1685  ;  chief  Constitutional 
<^tatute<«  of.  311  :  Iir«t  year  of  rei^n  by  Iccal 
fiction  the  twelfth,  ih.  h.  x  ;  enters  into  c<»n* 
«pinic>'  with  I.>ui<  XIV.  .icain^t  Nntion.ii 
Church  .ind  Civil  lil'crty,  531  ;  despotic 
liiirirv.;  l.i*t  years  of  rei.:n.  s?o. 

Ch.irlion.  J..  ili«mis>cd  iVom  [Ucnch]  by  J.ic. 
II..  535._«.  -K. 

Ch.irter  ot"  Liberties  of  Hen.  I.,  f  5  :  imp  >rt- 
•ir.cc.  t^. 

Ch.irtrrs  :  ■)  i'-^-r^uch*  cxiensive'v  '».^:<i  '  v  R  c. 
1..   •:.  '  • 

C>..-i:ham.  W-.'.i.-m  PI::.  I. -rd.  .idNOCitci  Par!. 

Chc<rer.  Co.  Pal.,  [and   Ci:y)  admitted  to  re- 
presentation. 154'.  321. 
Chewier.  Cwuri  01  Lo.   Pal.,  juri^iiction  a^»o!- 
ished,   except   in    matters  touching    Kind's 
private  eftate.  4:6.  and  n.  i.  J 

Chri>tianity.  conversion  of  English  to,  7 ;  in> 

fluence  of,  ib. 
Church,  Encash,  rlo^  alliance  of.  with  State, 
8  :  deference  to  Rome,  but  marked  natinn.-il    j 
character    of,     ib.  ;      various    eccle«i.-i.^tical    1 
ors^aniutions    reduced     to    one      National 
Church  by  Abp.  Theotiore,  16.  ;  Ecclesiasti-    1 
cal     unity    precedes    Civil,    x^.  ;    enjoved    ' 
independence    before   Conquest,   58 ;    after- 
wards broiisrht   into  closer  connexion   with 
Rome,  rA  ;  (practically]  identical  with  State 
before  Conquest,  id.  ;  separation  of  spiritual 
from  temporal  courts  by  William  the  Con> 
qtieror,  50  ;  but  supremacy  of  Crown  main- 
tained, if.  ;    promises  made  by  Hen.   I.  to, 
65 ;    resrains  spiritual  freedom  (through  St. 
Anselm],  70  ;  corices>ions  to,  by  Stephen,  ih. ; 
supremacy  of  .State  over,  maintained  by  Hen. 
''•1    75  >    relations   with    State    defined    by 
Const,    of   Clarendon,    77  ;    of   the    Middle 
.\;;cs.  thous^h  despotic,  also  democratic,  79; 
liberties  of,  preserved  by  .V/i^.  Chart.,  ^2;     > 
separation  of.  from  Church  of  Rome,  pclitical    ' 
and  legal  rather  than  religious,  334  ;  alwa)*s 
possessed   marked   National   char.icter,  id.  \ 
reformation    of,    by    Hen.   VIII.,    345:    in- 
fluence   of  Luther  s  writings    on    Doctrinal 
Ref.,  ib.  ;  Kins;  enacted  to  be  'the  Supreme 
Head  of,'  353  ;   dissolution  of  monasteries, 
359-760  :  distribution  of  the  property  of.  362  ; 
peculiar    character  of    Ret'ormed    national, 
369 ;  its  relation  to  Crown,  ib.  ;  dista.steful 
to  more  zealous  Protestants,  380 ;  govern- 
ment of,  entrusted  to  seven  Commissioners, 
bv  Jac.  II.,  536,  and  n.  x. 
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Chorch  of  ScoCland,  imerferttioe  of  Car.   I. 

with  [1638),  476 ;  couiseqaent  rebcllioo,  ift. 
Chute,  Sir  Walter,  sent  to  Tower,  1614,  4x4. 
Circuits  of  lustices  commence  towards  end  of 

Hen.  I.,  09;  (estah.  by  Hen.  11.1,  <i7^  133. 
Citations  to  Court  of  Rome  forbidden  by  *7 

Edw.  III.,  338. 
Civil  eouality  of  all  ranks  beh>w  peerage,  m. 
*  Civil  Li&t,'  account  of  changes  in  amount  of, 

^589. 

CJvitas  or  ^^ntus^  the,  5. 
Ctarrmitm^  CanxtitHtions  f/^  TT-V^ 
^    Clarendon.  Assise  of  ( 11661.  So.  133,  ii3. 
,    ClArrntii^n,    Edward    Hyde,   Karl  o^  emu  of 
I        Impeachment  of,  1667,  434, 435,  n.  ;  death  of, 
ib. 
Clark,  R..  JtuUment  in  Rate£tcase^  415. 
ClasMcal  u-ritin;r«.  fllobbs  on]  intluence  of,  in 

the  direction  of  lilicrtv.  407,  h.  3. 
Clements   VII..  xarillation   and  duplicity,   in 

Hen.  VIlI.'s  «liv«)n:e  suit,  '!4<^. 
C/^n^j,  the.  hiuh  political  and  social  status  of, 
12 :    had    their    o«n     Synods    for    Church 
matters.   23  ;    content  of.  with    Hen.    I,.  70 : 
c  incc"-:  ns   10.   by  :»tepr.en,  ;.r. :    alienated 
fr^m  "^iv;  hen.  7.'  :    :i:*t.>m»  of.  rc:r\tiateii  i-y 
C  •n-.titui.  ^ris  of  Ci.irend'  n.  79  :  contest  with 
Hv-n.    II..  .«.  ;    :i- I    ti   «;uit    realm    without 
permi-sjon.  ib. ;  Con-^titutional  opposition  of, 
to  Kiv-.  I.  ;.n  Canicacel.  £t ;  represented  in 
Pari.    [r.    Edw.    1. 1,   2oS :    but   averse   from 
interferinj;  in  secular  le;;ivlauon.  509  ;  prefer 
their    own    assembly    or  Convocation,  ib.  ; 
cease  to  attend   Pari.,  Z4th  cent.,  ib. ;  laws 
enacted  by  advice  of,  alone,  ib.,  and  no.  m. 
a ;  retained  self-taxation  till  1664,  ib.  ;  since 
then  have  (assumed]  risht  of  voting,  tb.  ;  not 
now  separate  estate  of  realm  (save  as  legal 
fiction],  ib.  ;  (exactions  from],  by  Edw.  I., 
an;    wealtli,    pri%-ileges.   and    encroachinj; 
temper  of,  344;  Benefit  of,  ib.  ;  Hen.  VIII.'s 
opinion  of  oath  taken  by,  to  Pope,  347  ;  the 
whole  body  in  a  PrantHHtre,  349  ;  pardoned 
on   heavy  payment,  and  admitting;   King's 
supremacy,  349-350 ;  Act  for  Submission  of, 
354;    Abps.  and   Bps.  to  be  appointoi  bjr 
coHgf  d  ftirt,    355 ;    Thirty-nine    Articles 
made  binding  on  (1571],  369  ;  generally  con- 
form to  the  reformed  religion,  371  ;  marriage 
of,    ^80,  n.   1 ',   deviations  of,  from  Act  of 
Uniformity  ^topped  by  Elisabeth,  ib. ;  de- 
prived, by  Long  Pari.,  of  temporal  jurisdic- 
tion, 488,  and  n.  i. 

.-Vnd  see  Church — Ecclesiastical. 
Clericis  Laicos,    Boniface  VIII.'s   Bull,  ait, 

214. 
Clerks  accused  of  crime,  trial  of  [1164],  78. 
Cn'UT,  chosen  King  to  exclusion  of  House  of 
Cerdic.  28  ;  the  trreat  Earldoms  under,  37  ; 
renews  laws  of  Edcar,  55. 
Coalition   Ministry  (formed   April,  dismissed 

Dec.],  T783,  dismissed,  5S3. 
Codification,  earlv  (English]  attempts  at,  35. 
Coinage  reformed  by  Hen.  II.,  73,  and  n.  i. 
Coke,    Sir  Edw.,   C.J.,  on    legality  of    Pro- 
clamations, 419;    objects  to  Judges  bein^ 
consulted  separately  by  Kin^  or  Law  officers, 
437,  and  n.    i  ;  collision  with  James,  ib. 
noble  conduct,  439 ;  dismissed  from  Chief 
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Coke.  Sir  Edw.— 
Jusiicexhip,  430;  dKgrace  htfttorical  land- 
mark, ih. ;  moves  in  Commons  for  committee 
to  enquire  into  ^rie^'ances,  431 ;  prosecution 
of,  440 ;  committed  to  Tower,  443  ;  appointed 
Sheri(r[t626),  446.  n.  3  ;  speech  of,  in  favour 
of  a  Petitian  of  A'/i^htj  450. 

Coke,  Sir  John.  M.I'.,  (imposes  Tonnage  and 
Poundage  Hill,  16^3-9].  458. 

Colchester,  sic;;c  of  [16431,  505. 

Comitft^  retainers  oi ^rtnce/>s^  6,  19. 

CommtiuititioH,  43,  44,  n.  i. 

Commerce,  extraordinary  expansion  of,  during 
Tudor  j)eriod,  304. 

CommivMon  of  Reform  I13S6),  343. 

Commi.sMoiicr<(  of  Array  appoiiiicd  fi3tli-i(th 
ccntft.],  when  invasion  apprehendcl.  160. 

Common  lamls.  I.ir;;e  rnclcturcs  m',  Icadst  to 
iiiMtrrectjoni  (1540).  3-0,  ami  n.  \. 

Common  l.aw.  encruachnients  oi  Council  on 
jiirixlicti  >n  of,  146. 

Common  IMcas.  to  l<e  held  in  «iomc  tixe«i  place 
I. '/'!<'.  Clutrt.\,  ry6  ;  juriNdiciton  uf  (/.  Hen. 

III.,.    1 30.   H,    3. 

Cimm  >n-».  l{>>u-c  if.    .SVr  H:)u4eof  C  jmm.>r.'<. 

Cowinun.x.  mean:::.:  of.  .-.?.  ar.-l  */.  *. 

Co:r.pur4a:i  .n.  f.i  :»  .it  ,.vm  lc<::ueti  by.  32; 
.'■uf^-r--ei:'j'i  l-y  :r:.4l  !  y  jury.  7?:  -Jic^  ou:. 
I  •59;  retained  >ome  tjr.ic  ijn.;,:r  i:i  oorou^^hs, 
ih..  .and  n.  3. 

Conciiium  Ortiinnrittm,  Kini;'"*.  143  :  its  c,v- 
lensive  jurisuiciion.  144 :  en. roaches  on 
Common  law.  146:  siaiuie*  in  rcsiraini  of, 
ib.  :  relation  to  Pari.,  150,  556.  SiC  House 
of  Lord.s. 

CoHjiriHatio  Chartarum,  316,  tt.  2. 

Congi  d\'lirt,  iVbps.  and  Bp5.  to  be  nominated 

^  by  [1533-4],  355. 

Conscription  and  impressment,  difference  be- 
tween, 486,  w.  4. 

Conser\'ators  of  peace,  germ  of  office  [1333-64], 

157. 

Constables^  meaning  of,  Ma^.  Chart. ,  98. 

Constitution,  the,  not  derived  from  Celt  or 
Roman,  2;  freedom  of,  isth  century 
[Fortescue  on],  301-3 ;  Aylmer,  Onslow, 
Harrison,  Hooker,  and  Sir  Thomas  Smith 
on,  /.  Eiiz.,  403-4  ;  theory  of  inherent  para- 
mount power  in  Rejjal  office,  repugnant  to, 
404 ;  progress  of,  since  Revolution,  550  et 
**<!•  ',  growth  of  unwritten  or  conventional 
Code  of,  //'. 

Constitutions  o/Claremlon,  yj-qq,  436,  n. 

Contempt  of  Court,  arrest  of  members  of  Pari, 
for,  277  ;  Lord  Cromwell's  case,  1573,  ib.  ; 
cases  of,  by  members  of  P«irl.,  //'.,  n.  6. 

Conventicle  Act,  1664.  536,  and  m.  i  to  p.  537 
{fif.  634). 

Convention    Parliaments,    x66o,   611 ;    1688-9, 

539.  543.  ^t»- 
CoKZ'ocation  [re-modelled  on  Repr.  basis,  /. 
Edw.  I.],  309,  and  n.  z  ;  and  p.  310,  n.  3], 
members  of,  ineligible  for  Commons,  XotoelCs 
case,  280 ;  unconstitutionally  continued, 
1640,  after  dissolution  of  i'arl..  480  :  pro- 
mulgates new  canons  [1640],  ib.  (c/.  [1604], 
407,  n.  4) ;  appoints  new  oath  to  prevent 
innovations  in  religion,  480  ;  epitome  of  hist., 
Hen.  Vni.  to  present  time,  573,  n.  i  (ly.  334.) 


Cope,    Mr.,    M.P.,    his   Bill   and    Book   for 

ecclesia.scical  reform  [1588I,  393. 
Co//er,  Mr.,  M.P.,  cnse  ^[1558),  401. 
Copyhold,  transmutation  of  Villein  tenure  into, 

950,  and  n.  t. 
Corbet,  Sir  John  [one  of  Frre  /Cns^Ais,  1627], 

448. 
Coronation,  [Kccicsia^tical]  ceremony  of,  [per- 
fecting Klcction],  163,  .ind  n.  2. 
Coroners  for  Couniiev,  elected,  S3  ;  5lat.  Edw, 

I.  on  duties  of,  158,  .ind  n.  1. 
Corporation  Act  [1001,  053;  do.)  rep.,    iSsS, 

623. 
Corporations    intimidated     into    surrendering 

ch.irters,  p'^Si,  530,  .md  «.  j. 
Cotton,  Sir  Kolicri,  >peccii  ai;.a!n>t   I'ucking- 

Itam.  445. 
Council  t>l  North,  Court  of,  alH>li>hed,  486,  and 

n.  I. 
Count  il.   .*>oe C,>ticili»*'t(  ''r.linttriuftr,  Ji/atpium 

Lonii/.'uHi  anil  rr.r-y  Cuitu:'/. 
Couiuio  P.il.-iiinc,  created  !jy  the  Con«]ucror, 
,48. 

CiHir.iy  rraru-hi^c   «.■»!?•  "vcl   '>y  all   frvcho!iIiT», 
.'S*:  ri'»tr:i.:c'i    :o    *  s.   frcvi'..  iii'-T".    :    Hen. 
VI..  r:s. 
Countv   .1:;"'.    Hu:5>lrc<;    Courts.    -trvt.z'Ju.nc'l, 

Hc-i'.    I,  "E. 
Co::r.:y  rcpre-<ni:ui'jn    Ijciort:    De    .NLnsfTi'-i 

r.iri..  I  >,  i}~. 
Courts  oi  Hundred,  constitution,  30  :  organisa- 
tion, weakened  hy  private  jurisdictions,  31. 
Courts   of  Law,   >ep.-iration   of    Ecclesiastical 

from  Civil,  39. 
Courts- M an ial,  resorted  to  by  Elizabeth.  3S6. 
Coutances,    William    of,    secretly    appointed 
Justiciar  by  Ric.  1.,  83,  and  n.  2 ;  reco^ni.sed, 
ib. 
Covenant,   Solemn  League  and    [1633],   476; 

[adopted  by  Eng.  Pari.  1643],  S^S* 
Cowell,  Dr.,   Law  Diciionar\-  or  Intcrftrcter, 
4x7 ;  extravagant  as.sertions  of  King's  .-xb<;olute 
power  in,  ib.  ;   James's   Proclamation  sup- 
pressing, 418,  n. 
Crawley,  J.,  Judgment  by  ffor]  Crown,  Hainp. 
den's  case  [rit^J,  473  ;  imprisoned  [for],  485, 
n.  z. 
Creighton,  a  Scottish  Jesuit,  captured  [Z584]  at 

sea,  bearing  plan  for  .Spanish  invasion,  378. 
Crewe,   Sir  Thomas,   Royal  Commissioner  in 

Ireland,  163 1,  443. 
Croke,  Sir  George,  Judgment  in  Hamfidtn's 

case,  473- 
Cromnvll,  Lord,  case  of,  1573,  377. 
Cromwell,  Thomas,  Karl   of  Essex,  questions 
Judges  as   to  [possibility  of  disputing   .Vt* 
tainders]    for  treason,    318;    Hen.    VIII. 's 
vice-gerent   in    matters   ecclesiastical,    359 ; 
executed,  318. 
Ctomxvell,  Oliver,  importance  he  attached  to 
passing  of  Grand  Remonstrance,  493  :  made 
Lord    Protector,    507 ;    his    government    a 
despotism,   308;  death    of,   ib.  \   permanent 
effect  of  his  work,  ib  ,  n.  3 ;  his  attempt  to 
improve  representative  >ystem,  601. 
Crosby,  Brass,   Lord  Mayor  of  London,  com- 
mitted to  Tower,  630. 
Crmun,  power  of,  augmented  by  Hen.  II.,  75  ; 
succession  to,  t63,  seq.  ;  ecclesiastical  form  of 
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election  to,  wiroiind  Co  ■cc<iiion  of  Hen. 
yilL,  17a;  right  of  Pari,  to  rc-4cttlc  Mioce»- 
■ion,  pafiunottoc,  ih. ;  entailed  on  Hen.  IV. 
wnA  hitt  iftftue,  174 ;  doctrine  of  indefeasible 
bcffvditary  rii;hc  fira  promviKated  Ky  Hoose 
of  Vork,  176;  deviled  hf  Hen.  Vlll..  181  : 
more  uricily  hereditary  «inoe  the  Acs  of 
Secilement.  ii7  ;  Suspending  and  Di«pen«ing 
power*  of  the.  26a  (<:/.  615,  545,  549) :  danger- 
ou*  increase  of  power  (under)  1  udors.  307  : 
le'^al  ILabiliiy  ol  «>ervants  of.  jot) ;  power 
increased  by  a««umptton  of  eccle«ia%tical 
ftupremacy,  3 19:  rcLaiion  of  Reformed  Church 
(n,  i^');ronilici  with  Common*.  390.  391; 
rapi<kt4  excluded  from,  548  ;  declaration  to 
t)e  made  by  Kin;;  or  (Jueen  on  ^ucccNsion,  i^. 
and  (4),  H.  1 :  Ic:;alpreri)(;ativcAof,  untouched 
at  kc volution.  %Ti\  Kcv)liition<(  of  Mr. 
Ihinning  un  influence  <A^  5^3;  revenues  of, 
5-:  3. 

Crottn  debts  M.i^.  Chart,  on,  iir 

Crown  l.-ind<«  plai:ed  .it  di<po»Al  of  Parliament, 
%ffa,  591.  .ind  n,  1. 

Culj'*';>cr.  >ir  \   hn  frr.  I.ord  Colepcper],  made 
C-irj'.'...  ,T   •!  Kv.n— lU'ir  "'iv  Cha*.  I.,  xj>. 

C.:Tn:.ri.-i.  or  MrnintJyUc,   Druonk  indepcM<J«nt 
in,  .'. 

Cur't  .\,^  s.  f-o  :  o^^^^.i^cd  fhy  Ro^er.  I'p.  of 
Sarum.  1107-*;;,  <■■  ^  ;  rc-or^anised  by  Hen. 
II.,  y")  ;  constitution  aiid  pouer^,  76  :  titles  of 
member*.  IT'S,  n.  1  ;  chanse»  /.  Hen.  II., 
139  •  (iivit'ion  into  three court»,  130— meaning 
of  word*,  id.,  n.  3,  io3. 

C«i/<>rfVi /<«•/*,  ornce  of,  157. 

Cuttomft  duties,  not  mentioned  in  Petition  of 
Kifhtt  456,  H.  ;  illeg.illy  levied  by  Jac.  II., 

Cynewulf,  elected  King  by  Witan  t//ctf  Sige* 

ben  deposed,  27. 
Cynin^y  or  King,  title  of,  assumed  by  Teutonic 

leaders,  7  ;  meaning,  33,  n. 


DAMAREE  and  Purchaxcy  casooj^  326,  «. 

Danhy^  I'homas  Oslrame,  Earl  of,  case  of 
impeachment  of,  1679,  433~37i  ^'  \  death  of, 
(1712.J  lb.  M. 

D.inby'*  party,  16S8,  their  opinions,  539. 

Danti^tlU,  cost  of  mercenary  troops  defrayed 
by,  60  and  n.  3  ;  revived  by  Kic.  I.,  8z ; 
nature  of,  126  and  ib.  h.  a. 

Dnnc»  clonely  allied  in  race,  lan/eriiage,  &c,  to 
German*.  2 ;  invasion.*  of,  hapten  consolida* 
tion  of  the  various  Ictncdoms,  9 ;  similarity  of 
institution!!  to  those  orEnfi^lish,  10  ;  limits  of 
occupation  under  treaty  of  Alfred  and  Guth- 
rum,  9 ;  reduced  to  submission,  10 ;  fresh 
attacks  from,  ib.  ;  English  Royal  house 
supplanted  by,  ib, 

DartMi,  Sir  Itiomas,  case  0/ {or  Cast  0/ tht 
Fiz't  Knifkts,]  1627,  448,  450,  5x8. 

Di  Aiportatis  R*iigtosorum,  35  Edw.  I.,  336, 

Death,  punL*hment  of,  introduced,  34 ; abolished 
by  the  Conqueror,  57 ;  re-introduced  for 
otfences  against  Forest  laws,  by  William 
Rufus,  69 ;  extended  to  ordinary  crimes  by 
Hen.  I.,  88. 


ia  Fvliaacnt,  poblkalioa  «C  6«t ; 
'newft-lecten'  prohibiica  (i69«-4]«  619;  coo- 
flicc  with  the  primers,  177 1«  nao;  reporting, 
still  in  thaoiy  a  breach  of  prnrUegc,  6ai  ; 

Klitical  re*uus  of  reporting,  6aa ;  right  (of 
irl.)  to  publisdi  fair  and  faithful  report,  6x3. 
Debt,  pleas  of.  King's  court  to  have  jnrisdictioa 

{Cotut.  Claremd.U  78. 
Debts  due  to  Crown  and  to  Jews,  Mag.  CAart. 

on.  III,  and  m.  1. 
Declaration  for  Liberty  of  Con*ciencr,  by  Jac 

II.,  1687,  536 :  mistrusted  by  Xnnconformistv. 

537 ;    second  do.,    ib. ;    to   be    read    in    all 

churche*,  ib.  ;  petition  of  the  Seven  Bishops 

against  order,  ib. ;    their   prosecucioo,   and 

acquittal,  ib. 
Drciaration  0/  Kic^t  drawn  ap,  16SS-Q,  tS^, 

543 ;  embodied  as  an  .\ct,  The  Bill 0/ Rights^ 

544,  st^. 
[Detoc,    Daniel.    Pamphlet  hy,  on    Standimg 

.Irmjr,  16.17,  532,  «.  2,  C**  M.] 
De  If  arret  ico  C^fttburciuio,  enacted  on  petition 

of  clergy  .ilone.  262,  «.  2 ;  passed,  2  Hen.  IV. 

c.   15.  426— [Writ  under]  abolished  29  &  30 

Car.  11.  c.  0,  427.  «•  !• 
Dt:  kmnine  .iff'tt'^iindi*.  Writ,  107.  51:. 
!    Dc  Mt-rcarvntus,  Stat,  of  Acton  Cumel!  [1233], 

ro:. 
Dc  .'liiiticus,  I  Edw.  II.  st.U.  i,  128  (<:/  2S7, 

,    Dena/tif^u,  the,  region  where  Danish  law  was 
'        in  force,  9. 

Denman,    L.    C.  J.,    [denies]    Parliamentary 

privilege  [of  publishing  Libel],  622. 
De  odio  et  atiA  writ,  10  be  given  gratis,  100, 

5x8. 
Derby,  Earl  of,  on  Houfsc  of  Lords  xmd  public 

opinion,  [1846],  506,  n. 
Dering,  Sir  Edward,  introduces  the  '  Root  and 

Branch  Bill,'   [1641],   494,   n.\  expelled  for 

printing  his  own  speeches  without  leave,  619, 

and  H.  I. 
De  Talla^o  nom  CoMceeleniio  not  an  actxial 

statute,  2x7,  and  ib.  n.  3  (r/C  453). 
Digges,  Sir  Dudley,   Royal   Commissioner  in 

Ireland,  443  ;  committed  to  Tower  by  Car.  L 

447 ;  made  M.  R.,  deserts  Popular  party, 

463- 
Dis/ranckisit^^  statute ^  first  (1430),  385. 

Disptnsine  power  of    the    Crown,    262-63 1 

assumed  by  Jac.  II.,  535  ;  decision  of  Judges 

for,  ib.  ;  declared  illegal  by  Billof  Kights^ 

544-  ^     ^,  ,       . 

Dissenters.    5m^  Nonconformists. 

I)i*ifienters  Marriage  .\ct,  1836,  630. 

Dissenting  Ministers  Act,  1770,  627. 

Diurnal  Occurrences  oj  Parliament^  i64t'-6o, 
618. 

Divine  right  of  Kings,  theory  of,  407 ;  adopted 
by  Hierarchy,  t^.,  n.  4;  elaborated  into 
system  by  Fifmer,  408,  n.  t ;  negatived,  1688, 
550. 

Domesday  Book,  47,  and  n.  x. 

Domesday  Survey  decreed,  46 ;  its  quick  com- 
pletion, &c.,  ib. 

Do\-er,  French  land  at,  1395,  307 ;  secret  treaty 
of,  (1670),  sa?- 

Downing,  Sir  GeorgCj^  proviso  introduced  by, 
in  Subsidy  Bill,  17  Our.  II.  c  i,  5x4. 
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Dweet^  leaden  in  wmr,  aothority  baaed  on  per- 

lonal  vaioor,  t. 
Duke,  creation  of  title,  147,  m.  4.  ^ 
Dunnini;,  Mr.,  celebrated  refolutiom,'  17S0,  on 

influence  of  Crown,  583. 


EALDOR MAX,  title  of  Teutonic  leaders,  7; 
bter  Mcniticatinn,  33. 

Earl.  Sir  Walter,  (one  of  Fhe  Knights^  1637], 
443. 

E.yldom«,  power  of  j^reat,  /.  Cnut  and 
T.k.K.,  37  :  ahuli^hcd,  T.  VV'.C,  47. 

KarU,  jtiriMliction  of,  restricted  [to  single 
nhircl,  43. 

EccIcviuNtical  alnioeii,  14s  ;  «tatute<(  in  restraint 
oi  probate  fcc^.  34a  ;  inortuaricN,  ib.  :  plii> 
ralitio.  n«*n>reNul«.nce.  and  clerical  tradin;;, 
ib.  ;  uf  citation  of'  por>ons  out  of  their 
tlit) :«:«€•».  ;^i  ;  ol'appv.iU  to  iho  l*ope,  .^53. 

Kcclcsiastur.il  aif.ufN  in  Kii;;land  inliuvnccd  by 
thi>>.c  in  >coiIand.  303. 

Eccloia&iical  apiK'aU  not  to  t;o  further  than 
Abp..  u-iihout  Kin^'-»  consent.  70. 

Eccl'.>i;i'.iicnl  c.-\u-«.*.  C-'uri  i>r  Lommi'4sioncr<i 
f-r.  r'>:a-)..v:i(.-a  .  y  \.<.c.  11..  •■y . 

iE'it.i J.  i-.';c-.i.'  rrur.'s,  . *e;>.iraicti  from  Ten- 
;  ra:'  ";>•  rrc  C  r.  ••.it-ror.  5^  :  jurtfUicii.  n  .:" 
It  I  ns:.  l\\i»:-,ui.\,  7i;.ipje.il  from.  10  Kume. 
forMiii.en.  754  :  v.our>c  of  appeal  regulate-!. 
/.".  :  C^mnn-«i<T.er'<  to  hear  and  liete^mine 
Hnsliy.  appvjintcd.  ir.  ;  termed  Delegates  of 
Apptalj.,  and  tnlv  superceded  by  3  cn:  3  Will. 
IV..  c.  93.  355,  n.  1  ;  Bill  introduced  into 
Commons  for  reform  of,  (1593,!  304;  deprived 
of  power  to  indict  line,  imprutonment,  &c., 
4  £6. 

Ecclesiastical  divi«ion!i,  iS. 

Ecclesiastical  elections  only  nominally  free,  89. 

Ecclesiastical  polity  of  Elirabeth,  307. 

Ecclesiastical  Preferments  :  right  of  Pope  to 
(veto  on],  conceded  by  John,  333  ;  greatly 
abused  /.  Hen.  III.,  336. 

Edburga,  Queen,  34. 

Eix;ar  crowned  King  of  all  England,  10;  his 
wife,  34. 

Ed^ar  the  Atheling,  38. 

Edmund,  Kinf?.  to. 

EuwAKU  the  Elder,  xo. 

Edward  the  Confessor,  chosen  King  in  prefer- 
ence to  sion  of  elder  brother,  38  ;  recommends 
Harold  as  his  successor,  38 ;  laws  of,  renewed 
by  the  Conqueror,  55,  56 ;  and  granted  to 
nation  by  Hen.  I.,  66. 

Edward  I.,  1373-1307,  Ent^Iish  Justinian,  159; 
succession  to  crown,  170;  nrst  King  who 
reigned  before  coronation,  tb. ;  preferred 
Great  Councils  to  Parliaments,  30T ;  first 
general  Pari.,  1375,  303  ;  capacity  for  gov- 
ernment, 3IO,  n.  4 ;  altercation  with  Roger 
Bigod,  313,  and  n.  3 ;  hanincues  people  at 
Westminster  Hall,  213 ;  a  grand  remonstrance 
presented  to,  3x4  ;  Confinttatio  Chartarum^ 
[1297},  3t6. 

Edward  II.,  1307-37,  [Proclamation  on)  sue- 
ces-Mon  to  CroA^-n,  171 ,  first  King  whose 
reign  dates  from  day  foUowins  death  of 
predecessor,  ib.  \  deposition,  work  of  iMtrons, 
sanctioned  by  Pari.,  173  (^  333). 


Edward  III.,  1397-77,  saccesskHi  to  Crown, 
\y\ ;  illegalities  and  disregard  of  Constitu- 
tional formalities,  •37-331. 

Edward  IV.,  1460-73,  elected  King,  176;  long 
suspension  of  Pari,  under,  300;  forced  con« 
tribtttions  under  name  of  btiuvoitmct*  from 
richer  classe*,  ib, 

EowAKO  v.,  14S3,  .accession  of,  397. 

EiiW.«K»  VI.,  1547-53,  Keligious  reformation 
under,  3*^4. 

EcnitRT,  King  of  the  West  Saxons,  [supremacy 
of  1.9. 

Eleanor,  Queen,  proclamation  to  secure  alle* 
KiancetoKic.  I.,  167. 

Election,  principle  \yi^  introduced  [in  appoint- 
ment ut  Coroners,  11Q4I,  '^3. 

Elvciion  .ind  representation,  nation  early 
f.miili.\r  uith.  101. 

EltxtiflHS,  xy>teinatic  attempts  to  infltience, 
(in  I^-iiicast.  (leriodl,  3S'> :  ni;ht  t)f  Lommons 
to  determine  contotod.  ^7-,  >.'/..  400  I  enrly 
alni%e  of  shcrifi'N  power  <if  returning  Me«i- 
Inrni.  27S  (ot.itutes  to  re-strain.  /.*.);  election 
cases,  370.  seq.  ;  abune  of  exclusive  juri-dic- 
tion  ijf  C»">nim«-n>  in,  r:4  :  trial  of  contro- 
v-rt-.n!.  tr.i:>:\.rri:d  to  Iti  :^v<  -f  Sup.  K.'.  L. 
Li'Urt-,    ./',  ;    .iii.iijt'ualiui.->  of  Mcni' v-ri  t-^r 


I'v-nvi^I 


,::  :  tMc  -^icct   r-  v\  :'Or  »i:.:n*.  r:n. 


.<«</.  :  .;>«:>  i!i:eii"crcn«  e  of  Cmsn  in.  ^14; 
fir>i  precedent  lor  puni>hment  of  l.riherA-  at, 
Lofii^  s  cnst',  1571,  401  ;  iriter;er«.T.ccof  J.ic.  1. 
in,  40S  (and  n.  a] ;  answers  of  con«iiiiuencies 
.sought  to  be  influenced  by.Kic  1.  415,  and 
n.  3. 

Electors,  Commons  claim  risht  to  determine 
rights  of,  38a,  seg.  ;  [Conference]  on,  with 
Lords,  {Gootiu'in's  case],  ib.  ;  case  of  ttie 
AyUsbury  men,  383  ;  fir««t  statutes  rct^ulating 
qualifications  of,  285  ;  of  United  Kin;;dom, 
tabular  statement  of  no.  of,  609,  n. 

Elfrida,  (>iieen,  35. 

Eliot y  Holies  and  Vakntinty  case  o/y  5  Car. 
I.,  371  :  imprisoned  and  fined,  463. 

Eliot,  Sir  John,  committed  to  Tower  by  Car. 
I.  [1626I,  447  ;  [proposes  Three  Resolutions) 
on  adjournment  of  House  (l>cing]  ordered  by 
the  King,  460 ;  again  with  other  Members, 
imprisoned    and    fined,      462 ;    death     of, 

463,  H. 

Elizabeth,  i553-x6o3^  title  to  Crown,  i8t : 
question  as  to  legitimacy,  iV^.,  n.  i  ;  Act 
passed  on  her  accession,  ib.  ;  importance  of 
period  of  her  rei^n,  ^67  ;  her  government 
despotic,  ib.  ;  Ecclesiastical  polity  [impor- 
tant for  later  Connt.  hisi.l,  ib.',  enforces 
strict  conformity  to  establi>hed  religion,  368  ; 
title  to  throne  purely  Parliamentary,  374  ; 
Bull  of  Pius  V.  excommunicating,  375  :  plots 
against  her  life,  378  ;  statute  passed  for  her 

f>rotection,  [1^84],  ib.  ;  her  personal  predi- 
ections  towards  the  [Ceremonial  and  disci- 
pline of  Rome,!  380,  n.  x  ;  civil  go\'emment, 
385;  illegal  commitments,  387;  do.  procla- 
mations,  388 ;  restrictions  on  printing  and 
book -selling,  ib.  ;  her  economy,  380 ;  forced 
loans  punctually  repaid,  ;/'.  ;  conflict  with 
Pari,  as  to  succession,  300. 
Ellesmere,  Lord  Chancellor,  [gives  opinion 
against  Coke,  C J. ,  on  Prerogative,  z6i6J,  439, 
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and  Dodlcr.  agents  of  Henry  VII.*s 
cJctortion.<s  31a  ;  cxccnted  t,  Hen.  VIII.,  iK 

Eocluh  (thej^  orij(ia  of,  i ;  conslUtition  of 
naitoa,  Tth-iith  ccnis.,  to;  redeem  their 
lands  after  Norman  Oainqoest,  41 ;  reven^ 
themselves  on  local  tyrants  by  ascastunation, 
«6 ;  support  William  Kufus  against  the 
baronage,  6$  S  their  faithful  support  of  Hen. 
II..  67. 

Encli-*^  inttttttttons,  gradual  development  of,    \ 

3*- 
Encli^h  institutions  inheriied  from  Teutons,  a. 

En.:!i'«h  laws  coniirmetl  by  the  Com)ueror,  55  ; 

repreicntative  men  appointed  to  repurt  on, 

5<S. 
*  Kn4li%hr>-/  law  oT,  founded  on  «tai.  of  the 

Con«nicror.  56. 
Kntail,  law  of,  307,  «.  3. 
Kmtick  V,  CxirriH^ti'n:    general   *c."\rch   war- 

raiiist  live Urcd  illegal  by  lA>rJ  Cimilcii,  1763, 

637. 
Eori,  distinction  Iwtwccn  the.  and   the  Ctorl^ 

10  :  liilc  probably  of  Juij>h  origin,   2^,  «.  ; 

woril  sti5>;)!.intc<l   '"V  :-:»\».  .'A 
F.  r.it:  I-       -wji  t.\  .•:.•»».  L  »r«l  C.i:n5»*'cl!'>  dciini- 

;:   n.  t  4- .  f.  -. 
K-  r..a:  .;.i-:  r"»r!citure  -^f  lanJ-^.  5^. 
ntt.it.  f.c.  :  "i. 
K*-ex.  K..r.     f.  <".•.- »-Trey  K:t/-Pc:cr,  JuAiiclar. 

\/.  Ric.  1.  »v  J  ih.  I  -  ;    >3,  1^2. 
E.\.-ic:sf>n<  ■>f  Hen.  \  III.,  5 it. 
K.\chctjuer.  c}n^tilution  ot  Court  of.  126  ;  title 

of  nicin'>cr<,   ;A,  H.    i  :  derivation  of  n.ime. 

if*.  :  «ource>  o\  income  v(,  iv. ;  tincal  maiter:^ 

conrined  to.  130.  \ 

Exchequer    Chamber,   Court    of,    130,    «.   3 ; 

juriMJiction  of,  mercicd  by  Judicature  Act  in    . 

th.ii  of  new  Court  of  Appeal.  ii>.  1 

Exc'^e.  on  beer.  »'s:c..  [granted)  by  Pari,  (in  ex-    , 

chan;;c    for  abobtion  of  Feudal  dues,   Car. 

II.],  512  fand  «.  3). 
Excommunication   from  Rome,  penal  statute 

providing  a;;ain<t,  [13S9],  339. 
Ex  cjjticio^  the  oath,  382. 


FALKLAND,  Lord,  supports  attainder  of 
StraflTord,  433,  n, ;  made  Secretary  of  State, 
496. 

Fealty,  oath  of,  46,  49. 

Felon*,  lands  of,  \^ltii^.  Chart,  onl,  95. 

Fenivick,  Sir  John,  attainder  of,  1695,  436,  «. 

Ferrtrs.  (Jeorge,  M.P.,  1543,  case  o/y  arre.<ited, 
released  by  authority  of  Common>,  374,  305 
U/.  3S2). 

Feudalism,  germ  of,  in  relation  between /r/«- 
c<ps  and  comiUt.,  7  ;  effect  of  Norm.  Conq. 
on  gradual  establiNhment,  41  ;  becomes 
general,  ib.\  Continental,  43;  origin  and 
growth,  ib.  \  Church  lands  subjected  to,  44 ; 
growth  of  in  Ensrland.  tb.  ;  two  chief 
elements  of,  ib.  ;  difference  between  Eni;lish 
and  Continental,  43  ;  in  Eni;land  system  of 
tenure  only,  not  of  government  organisation, 
46;  strug.z!e  between  Royalty  and,  64; 
decay  of,  83. 

Fields    Bp.     of   Llandaff,    impeached,    T6at, 

432. 
Fdmer,  Sir  Robert,  his  Patriarca,  408,  n.  i. 


FimeA,  (CJ.,  aftcnraids)  Loid  Keeper,  ad* 
vises  enensioQ  of  Ship>money  to  whole 
kingdom. 460 :  iodcment  in  //mm/dem*s  out, 
ib. ;  impes^ed,  4SS. 

Fines  on  alienation,  ft. 
Fines  to  be  awessed  aoaording  to  old  Eng- 
lish laws,  (Ch.|  Hen.  1..  66 ;  /rw  rttftetu 
milititt^  introduced  by  Edw.  I..  isS:  re- 
medial Stat.  De  miiitiimA,  ib.  ;  Docabolnhed 
until  /.Car.  II..  139. 

Fira  Fruits  annexed  to  Crown  by  Hen.  VII., 
3j3 ;  civen  up  by  Mary ;  again  vested  in 
Crown  by  Elinkbeth,  3^ 

Fi<(hcr.  Bp.,  refuses  oath  for  m:%intenanoe  of 
Henry  VI II. *«  Royal  .Succev-oion  Act,  357; 
executed.  153. 

Fitzharrtt,  \\  Iward.  case  of  impeachment  of, 
i^Si.  437.  H  :  executed,  4.;?.  n. 

Fill- Peter,  Geoffrey,  Earl  of  E'.seT,  Justiciar, 
di,  o\  I9». 

Fii/w.ilter.  Robert  ( I  SI  5).  92. 

Ftvc  .\/t-m**erSt  impeachment  and  attempted 
arrest  of  (he,  406  ;  articlet  of  impeachment. 
4>)7,  M.  I  iucjality  of,  40c  ;  preparation^  made 
f  r  ar-r-t  .f.  • '.  ;  arrest  .litem pted  \  y 
Kir  J  u'.th  arm<-i  f.^rce.  :  *^  :  ih  waned  ^y 
Hitiiiiniwal  Kii  the  Mcnilvrs  tV  m  H  "*u*e, 
Itt  ;  tieNi:;n  of  aitcmpicd  arre-t,  S^i'*  ^^^ 
real  cau-*  I'f  the  w.ir,  ii: 

Five-Miie  Act.  ifos.  527. 

Flamliard,  Ranutf,  Justiciar  of  William  Rufus, 
63  ;  his  rii^id  exaction  of  feudal  dues  from 
church  and  lay  tenants  of  Crow-n,  04. 

Fleminc,  C.B.,  judgment  in  Bates  c*tse^  4*4  « 
fx%  L.CJ.,]on  legality  of  Prtjclamatioas  419. 

Floyd,  Edwaid,  violent  proceedings  of  Com* 
mons  against,  434-439>  ^^"^  U39I  ^«  '• 

Folc-eemot^  the,  31. 

Foiclantiy    xi,    13;  becomes  Urra  regit,,   13 
King  assumes  disposal  of,  44. 

Foreign  merchants  allowed  to  travel  or  dwell 
in  England  by  Mof^.  Chart.,  it 3. 

Foreign  service,  barons  deny  liability  to,  3ia- 

213- 

Fore<it    Courts,    compuiisory    attendance    at, 

abolished  by  Mag.  Chart.^  11  a. 
Forest  Laws,  Charter  issued  by  Hen.  III., 

117;    clauses  of  Mag,   Chart.,,   ib.,  h.    3; 

harshness  of  the  Conqueror'.s  57 ;  introduction 

of,  traceable  to  Cnut,  58  ;  Henrj- 1,  upholds, 

66  ;  attempted  revi^  of,  by  Car.  I.,  464  ; 

heavy  fines  inflicted  for  alleged  encroach* 

ments,  ib.,  m.  3. 
Forests,  made  by  Hen.  I.  restored  to  realm  by 

Stephen,  71  ;  extensions  of  Royal,  annulled 

by  Long  rarl.,  486. 
Forfeiture,  lands  of  convicted  felons  liable  to, 

S3 ;   abolition  of,  for  treason  or  felony,  95, 

4X0,  M. 

Forster,  John,  description  of  Grand  Remon- 
strance, [citedl,  493,  494»  503- 

Fortescue,  Sir  John,  quoted,  30X. 

Fox's  India  Bill,  X7S3,  Lord  Temple  autho* 
rised  by  Geo.  III.  to  protest  against  in  his 
name,  583  ;  indignation  of  Commoiu  at  this. 

Fox's  Libel  .\ct,  179a,  143,  638. 
France,  disastrous  war  with,  entered  into  by 
Car.  I.,  449* 
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Franchise,  popular  basis  of,  under  Hen.  IV., 
384 :  restriction  of,  8  Hen.  VI.,  385.  {^tt 
Reform.) 

Franchises,  or  liberties,  private,  31. 

Fr»mkmlm»ign^  tenure  in.  49. 

Freedom  0/ speech^  inherent  in  constitution  of 
ParL,  a08 :  violated  in  Iftucefs  catt^  ib. ; 
I'tfMce's  rojtf,  [1455I,  :<37;  SfrM^e's  caUt 
(1513),  369:  claimed  by  Speaker,  1541,  370; 
often  violated,  371  :  cau  0/  £/i0f,  lIolUs, 
and  I'aUntiKt^  5  Car.  1.  fA  ;  conlirmed  by 
IHII  of  Rights,  /^. ;    (Jucen  Eltxabcth  on, 

^395. 

Fr^nlom  from  arre»t,  a  privilcce  of  Pari., 
268;  ca»es,  373-276;  speech  of  Hen.  VIII., 
375 ;  first  leKi»Iaiive  reco:;nition  of,  [i  Jac. 
I.,  c  1 3 1,  376:  .ibuse  of  privilese  of,  ip.\ 
limited  to  Civil  causes.  277  :  not  available 
in  case  of  attachment  for  refusing  to  obey 
writ  of  H.ibea.4  Cor|ms,  /A 

Freehold  or  Free  Socice,  tenure  in.  53. 

Freeholden,  county  franchise  enjoyed  by  all, 
1354,  3S4  :  qualification  restricted  to  4or. 
freeholders,  1430.  2S?. 

Freemen  broadly  divii-cd  into  I'oris  and  ceorls^ 
19 ;  must  \xe  attached  to  ^me  >uperior,  21. 

Frre  Stxai,'e  or  Frcchoid.  tenure  in,  5 3. 

French  kexolution,  reaction  in  growth  of 
liberty  of  opinion  caused  by,  633. 

Friths  ihe  Kind's,  34. 

Fritht'orh^  the,  or  Frankpledge,  30,  133, 
»54- 

Fuller^  Nicholas,  Bencher  of  Cray's  Inn,  im- 
prisoned [for  arguraenu  in  Court,  /.  Jac), 
438,  «.  I. 

Fryd^  the,  34 ;  revived,  154,  155. 


GAME  Laws,  sprung  from  Forest  Laws  of  the 
Conqueror,  57. 

Caa»,  Qx  ^agusy  5. 

Gaunt,  John  of,  Duke  of  Lancaster,  unpopu- 
larity^ of  his  administration,  933. 

Gavelkind,  tenure  in,  54. 

[General  Search  Warrants  illegal,  Entick  v. 
CarrinptOH^  1765,  637.] 

General  Warnwts  illegal  [Ltach  ▼.  Jf«MM^], 
1765,  636. 

George  L  and  XL,  indifference  to  English 
politics,  57«  ;  effect  on  development  of  Con- 
stitution, a. 

George  II.,  character  as  Constitutional  King, 
576  ,*  opposition  to  elder  Pitt,  ih. ;  finally 
accepts  him  as  Minuter,  ib, 

George  III.,  1760-1830;  his  long  struggle 
against  Ministerial  system,  576;  character, 
577 ;  wretched  education,  ib. ;  disastrous 
effects  of  policy,  ib.  •  his  determination  to  | 
govern,  ib.  ;  secret  councillors,  576  ;  arbitrary  1 
measures,  579 ;  organises  an  oppcaitton  to 
Ministers  in  Pari.,  581,  583  ;  ({reat  influence  ' 
during  Lord  North's  administration,  581 ;  i 
prepared  to  tise  Royal  veto  against  bills, 
583  ;  abruptly  dismisses  Coalition  Ministry, 
58^  :  critical  relations  with  Pari.,  ib. :  makes 
Wdliaun  Pitt  Premier,  ib. ;  Personal  influence 
diminished,  ib. ;  refusal  to  pass  any  measure 
for  relief  of  Roman  Catholics,  585 ;  dislike  of 
Fox,  ib. 


Gtre/ot  the,  probably  chosen  in  Folk-moot,  15, 
».  a. 

German  element  predominant  in  English  people, 
I. 

Germans,  military  valour  of,  6 ;  respect  wud 
to  women,  ib. ;  women  celebrated  for  chas- 
tity, ib.  ;  tie  of  kindred  Ktronc,  r^. 

Germany,  in  time  of  Tacitus  divided  amongst 
independent  tribes,  4. 

Ctsith^  the,  10. 

Gilliert's  Act  (33  Geo.  III.  c.  83)  [Guardians  ol 
Poor|,  ^93.  n. 

Gildas,  /A'  Kxciiiio  Britannitr,  4,  h.  3. 

Gladstone,  Rt.  Hon.  W.  K.,  on  pergonal 
influence  of  Sovereign,  574,  n.  3,  575,  m. 
3. 

Glanvill,  Ranulf  de,  Justiciar  [iiSo),  75  n. 
3. 

Gloucester,  Humphrey,  Duke  of,  powers  as 
Protector  defined  by   Lords  [1437-SI,    394, 

05- 
Coodxvin.  txnd   Fortesctte^  case   oft    disputed 

election,  281  {cf.  409.  m.). 
Grand  .Vsitize.  the,  instituted  by  Hen.  II.,  76, 

137:  derivation  of  nunic.  \-x-.  «.  2. 
Grand   Jur>-,    the.    Jc\cl  .piiicnt     y^i.    163   {cj. 

I '4):  present  cotn^vj'oition.  i.;5,  «.  i. 
Gratui  RciuoHstranct^  the.  laid    en    table    of 

Hou>e.    1641.    491  :     Court    opjK»iiion    to, 

ib. :  seven  days'  debates  on,  ic.  \  carried  by 

eleven  votes.  492  :  Mr.  Forster's  description 

of,  ib.  ;  its  preamble  .and  principal  clauses 

493-435  ;  motion  to  print,  495;  Mr.  Palmers 

*  protest,'  tb. ;  ordered  to  be  printed,  496- 
Grand  Serjeanty.   tenure    by,    52 ;   of   same 

nature  as  fiefs  of  office  on  Continent,  ;V'.,  and 

n.  7. 
Great  Contract^  the.  proposed  between  Jac.  I. 

and  Pari.  419  ;  falls  through,  420. 
Gregory  XIII.   sends  Jesuits  to  England  to 

re-convert  it,  376. 
Greenwood^  John,  executedforwriting  seditious 

books[i503l.  383. 
Grenville  5lintsir>",  579. 
Grev,  Anchiiell,  his  notes  of  debates  in  House, 

1W57-94,  619. 
Grey,  Earl,  vidicates  creatmg  new  peers  to 

pass  Reform  Rill,  597. 
Grey,  John  de,  Bp.  of  Norwich,  89. 
Grey,  Ladv  Catherine,  private  marriage  with 

Earl  of  Hertford,  358. 
Grey,  Lady  Jane,  33T. 
Grindal,  Abp.,  1576-83,  sequestered  from  nis 

see,  387. 
Grotius,  theclaims  upheld.in  his  MareLibtrttm^ 

469,  n.  z. 
Guilds,  analogous  to  modem  clubs,  16 ;  origm 
of,  ib. ;  *  frith-gild,'  17  ;  merchant  guild,  ib. ; 

responsibility  of.  for  offenders,  30. 
Guixot,  M.,  remarks  of,  on  [union  of  Knights 
and  Burgesses  in]  Commons,  331,  m.  i. 


HABEAS  CORPUS,  essence  of,  contained  in 
Mag.  Chart. ^  io5 ;  Privilege  of  Parliament 
not  available  [1757],  in  attachment  for  refus- 
ing to  obey  writ  of,  377  ;  DatJuFs  case^  448 ; 
any  jwrson  committed  by  Privy  Council  [or 
by  king]  to  have  a  writ  of,  on  application  to 
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HABEAS  CORPUS— 
King't  Bench  or  Common  Pleas,  4S5 ;  aa< 
dent  remedies  for  illesal  detention,  518; 
their  inadequacy,  ib, ;  [Jtnkei't  casr,  1676, 
510I ;  proviMons  of  31  Car.  11.  c.  a,  1679,  530 
^1 ;  of  Bill  of  RiRhta,  and  56  Geo.  111.  c. 
100,  1S16,  sat ;  AHdert^M  cast,  523 ;  95  & 
a6  Vict,  c  ao,  pasicd  in  consequence,  ib, 

Htrrred,  the,  14. 

UaWt  Ciue,  raiMni;  dL«pensins  power  of  KinR, 
(i6361,  5^5  :  UeciMon  of  Ju<Ji;e.s  in  favour  of 
preroijativc,  iS. 

J/tti'i/ax,  Charles  Moniat^.  Earl  of,  cau  of 
impeachment  of,  1710,  433,  n. 

Hail^  Arthur.  M.P.,  cn%e  <\f^  li5*»K  4o». 

Hampden,  Sir  Kdmund,  limprisoncd  with 
Darnel,  1637],  448. 

Hainf^n^  John,  refuses  to  pay  Ship-money,  j 
470;  career,  47  »i  *•  »;  arjjuments  on  the  j 
ca.se  in  Kxchcqucr,  472;  Jud:;mcnc  for  1 
Crown.  473  ;  becomes  universally  iwpul.tr,  ^ 
474 :  exertions  at  election  to  Lon;;  Pari.,  1 
401  ;  hid^ment  of  Kxchc«iuer  acaiiist.  an-  ' 
nulled  by  Lon^  Pari.,  435 ;  hrra  opposition 
to  C.kr.  1..  4-*'*. 

H  i:i<ca:io  League,  f.s.   n. 

HardASCkc.  Ljfu.  Ma:ria;:e  Act  of.  ir."".  '';-• 

Hakolij.  t.ir:.  rcCommtrr.Jvii  l-y  MJ-A.ir'.:  :hc 
C.n:e*>wr  :j  ii-c  hi'^  -ucccssiir.  ji  ;  c!cc:ec  '.'v 
Witan  an<i,'cro>vned,  tb.  \  viefcaicdanu  killed 
at  Senlac.  x^.  ^  ' 

Harold.  K-in^  over  all  Ensland,  on  deposition    , 

of  his  brother  Harthacnut,  27. 
Harrison's    Description    0/   England^    1377, 

403. 
Harthacvut,  King,  10 ;  deposed,  27.    (C>. 

172.) 

HasUrig^  Sir  Arthur,  M.P.,  impeached  of 
high  treason  [/.  Car.  1.1,  497. 

Hastings^  Warren,  impeached,  1788,  439,  n. 

Hawkins,  the  sea-captain,  attempt  to  murder, 
386. 

H'ttxcy^  Thomas,  prosecution  of,  1397,  253; 
[Bill  of,  354;]  condemned  to  death  and  par- 
doned, ib.,  and  n.  ;  juili;ment  twice  reversed 
and  annulled,  1399,  268. 

Heath,  Sir  Robert,  Atty.-Gen.,  /.  Car.  I.  448, 

450- 
He.nry  I.,  X 100-35,  issues  a  Charter  of  Liber- 

ties,  63 ;  its  Historical  and  Constitutional 
importance,  67 ;  so-called  Lc^s  Hcnrici 
Priini  [of  later  date],  ib.  ;  receives  support 
of  native  English,  ib, ;  marries  niece  of 
Edgar  Atheling,  ib. ;  defeats  his  rebellious 
baron<,  ib.  ;  raises  up  'new  men,  68  ;  checks 
feudal  nobility  hy  strengthening  local  courts, 
&c.,  ib. ;  severity  in  punishing  offences 
against  the  law,  69 ;  contest  with  St.  An- 
selm  on  Investitures,  70 ;  his  Charter  referred 
to  at  council  of  St.  Alban's,  90 ;  his  election 
to  Crown,  164. 
Henry  II.,  1134-89,  succeeds  without  opposi- 
tion, 73 ;  strength  [from]  his  Continental 
possessions,  ib.  and  m.  i  ;  founder  of  Ange- 
vin dynasty,  ib.  \  confirms  Charter  of  Hen. 
I.,  74  ;  establishes  law  and  order,  ib. ;  his 
Inquest  of  Sheriffs,  (1170],  1-*.  ;  policy,  75; 
strong  individuality  of,  74,  n,  3  ;  two  great 
Constitutional  results  of  hU  reign,  75  ;  legal 


Hbxkv  II.— 

improvements  made  liy,  76;  his  Miniscers, 

?rs.  «.  a ;  administrative  reforms  of,  75  ;  re- 
brms  coinage,  ib.  (and  «.  il;  greatly  ang- 
menis  power  of  Crown,  77;  l^is  Scutage^ 
(>*59)i  76;  A»sife  of  arms,  [tiSil,  77;  his 
contest  with  clergy,  ib.  \  Canst:  ofClartnd,^ 
77 ;  personally  assists  in  Law  Courts,  lai- 
aa  ;  taxes  personal  property.  ftiSS],  127  ;  his 
succession  to  Crown,  164  :  death,  165. 

Hknrv  ml,  1216-72,  .accession.  1 16,  16^;  first 
Charter,  116;  second  do.  and  Forest  Charter, 
117;  declared  of  age,  X19;  third  Charter, 
ib.  ;  death,  170. 

Henkv  IV.,  1399-1417,  his  election  to  Crown, 
174  :  Crown  entailed  on,  and  his  issoe,  by 
.\ct  of  Parliament,  tb. 

Hknkv  VI.,  1422-60,  27,  n.  6;  deposition  of. 
176;  ap|x>intment  of  Rci:ency  on  his  .acces- 
sion,  ?94    it  x<v-  >   second    and   third    do., 

397- 
Henkv  VII.,  1485-1509,  general  assent  of  na- 
tion to  his  .accconion,  179  ;  Crown  entailed  on 
him  ar.d  hi*.  i*-ue.  .•/'.  :  laws  of.  yxt  \  h.atred 
yj\  H  v.!"*  of  \uric.  jiv->.  »».■:;  e.\ac:!  >n>.  3:1  ; 

<T  rich  as  13   '.e  prac:ica.Iv  indepcnucnt  of 
p  .  .1    , , ,  '  • 

Hknkv  VIII.,  icjo-*-.  fTm  for  coror-ation  of. 
17?.  »i.  3 :  H.iriiameniar>'  ^ttlements  of 
succession  under.  179;  dc\ises  Cr^wn,  i5i ; 
valiiiity  of  will.  ib.  n.  3  ;  speech  on  privilege 
of  Commons  of  freedom  from  arrest,  273 ; 
Regency  .Act,  [xf^'S],  298;  great  outward 
respect  of,  for  the  law,  ^05  ;  servility  of  Pari- 
ty, 313  ;  except  in  taxation,  ib.  \  his  illustrious 
victims,  317  ;  his  Proclamations  gi%'en  force 
of  law,  3x8;  personal  popularity,  3x9;  dis- 
posed to  curb  Ecclesiastical  abuses,  but 
opposed  to  Doctrinal  changes.  ^43 ;  book 
against  Luther  gains  him  title  of  Defender  of 
the  Faith,  ib.  ;  divorce  from  Catherine  and 
marriae«  with  .\nne  Boleyn,  346 ;  breach 
with  [Pope  irreparable],  f>. ;  declares  oath 
taken  by  [Prelates]  to  Pope  to  be  contrary  to 
oath  made  to  him,  347  ;  nrst  Royal  Succes- 
sion Act  of,  337. 

Heptarchy,  wora  not  strictlv  accurate,  8,  n.  3. 

Hereditary  peerage,  Lord  kedesdale  on  what 
creates  a.  190,  n.  2. 

Hereditary  right,  growth  of  doctrine,  T6a ; 
doctrine  of  indefeasible,  [first  propounded  by 
Ho.  of  York],  18}. 

Hereditary  succession  to  Crown  always  liable 
to  exception,  172.^ 

Heresy,  statute  against,  a  Hen.  IV.,  2x0,  n.  r, 
342  ;  Wiit  dt  f!i/tr.  combuttndo  [abolished 
29  &  30  Car.  II.],  343,  n,  i;  [Persecution 
for]  revives,    [with  Lollardryj,  x6th   cent., 

344- 
Ht-ntoga^  [origmal]  title  of  Teutonic  leaders, 

7-. 
Heriot,  difference  between,  and  Relief,  50,  n. 

2. 
Heveningham,  Sir  John,  [one  oiFiz^e  Knights, 

X627),  448. 
High  Commission  Court,  established  1383,  36S, 

^82;  complaints  against,  4x7;  abolished  by 

Long    Parliament,    486 ;   re-established   by 

Jac  IL,  5561  557- 
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Hildebnnd's  ecclestftstieal  fendjdism  resisted 

by  the  Conqueror,  58. 
HUtriomattix^  by  P^rnne,  466. 
Ulmfard^  the,  inaividtially  mponsible  for  his 

men,  30;  private  jurisdiction  of,  31. 
Hobait^Sir  Miles,  M.P.,  [locks  door  of  House, 

f 6a<)J.  460. 
Holbome,  Mr.,  arsumenc  of,    in  Hampdtn  x 

ctut^  47a, 
llolUt^  Denril,  impeached,  497. 
Homa;;e  of  tenant  to  lord,  49. 
Hooker's  EicUsitutical  FoUty^  403,  11.  4,  and 

404.  n.  I. 
Ho!«ktns,    Mr.,    M.P.,    sent  to  Tower,   1614, 

423- 
Houu  cf  Commons^  the,  De  Montfort  founder 

of.   197  ;  /.  Kdward   1.  did  not  share  in  all 
lei;islation,  705  ;  tvro  elements,  kni;;hu  and 
bur^cues,   3iq;  tinion  in  one  hou^,  \circa 
i.^47i.  220 ;  [hoA  drawn  to  itself]  predominant 
authority     in    Slate,    sii ;    growth,     ver>" 
{H^dual.  223;  rijjht  to  concur  in  Icvji^lation, 
[atT.  1322I,  2^4-235  ;  c'iiabli'ihcd  three  ;;rcat 
ri^hi5.    [/.    Kdw.    II!.).    ?.'6;    {p.nymcru    to 
MeTnr.cr>!  fixed.  .*.  Kdw.  II.,  rrci.  «.  («'.'.  :;7. 
«.);  ::r.CK;;ichmc:il«.  \>\.  1 1^7''!.   ;3.';  :  packed 
with   I>iii..«;  of   I-T.nc.-k.-icr''*  *u;  j-^rt-.T'*.   rji  ; 
c^nNuitcu  "i-y  Kdw.    III.  on    jcicc  «.n j  w.ir. 
2'5-237  t    active    control    of.    over    vnriojs 
anairii  of  State.  237  ;  exctu>ion   oi  lawyers 
from.  (1372].  ib.  \  ^reai  increase  in  power  of, 
'377-20,  339;  Parliamentan*   treasurers  ap- 
pointed,  tb.  ;    ris;ht  of.    to  examine    public 
accounts  and  appropriate  supplies  estabh.shed, 
ib.^  and  340,  a.  2  ;  bold  lan^ua^e  of.  /.  Kic. 
II.,   ib.  ;  threaten  to  depose  Kic.   II.,  343, 
and  H.  3  ;  conduct  of,  Haxeys  case,   254, 
263  ;  grant  Ric  III.  a  revenue  for  life,  256; 
less  independent  during  latter  half  of  15th 
cent.,  253 ;  growing  importance^  of,  /3.,  and 
n.  a  ;  money  bills  to  onginate  in,  260.  40a  ; 
enquire  into  public  abuses  and  royal  admin- 
istration, 263  ;  PititioH  0/ -^x  ArticltS,  1406, 
id. ;  consulted  in  questions  of  national  in- 
terest,   a66 ;   ri{;ht   of  imp|eachment,    267 ; 
privile«;es  of,  268,  stq.  ;  claim  of  {Ashby  v. 
iyhiU\  to  determine  rights  of  eiecttnj,  a8a  ; 
County  Members  to  be  of  gentle  birth,  33 
Hen.   VI.,  a86;  property  qualification  for, 
388  (aboli.%hed    1858,1^.);    largely    packed 
by  nominees  of  Crown,  307  (</.  599);  Wol- 
sey's  attempt  to  intimidate,  313  ;  reviving  in- 
dependence, under    Edw.    VI.  and   Mary. 
3^1  ;  petition  for  scrutiny  into  ecclesiastical 
abuses,   347  ;   anxious  for  ecclesiastical   re- 
forms, /.  Kliz.,  ^69  :  Puritan  ascendancy  in, 
390  ;  conHict  with  Elizabeth  as  to  settlement 
of  succession,   ib. ;    as    to  ecclesiastical  re- 
forms, 393  ;  causes  of  general  submissiveness 
of,  /.  Eliz.,  3^5  ;  successful  opposition  of,  to 
monopolies,  ib.  ;  >-indicate  their  privile!;es  in 
many    cases,     397-401  ;      a-'^sert     right    to 
originate  Money  Bills,  402  ;  vindicate  privi- 
leges against  J  ac  I..  409;  [assert  privileges 
in    Form    of   Apclo^}',    x  603-4 1,    410-413; 
members  of;  sent  to   Tower,   1614.  433  {cf. 
431) ;    revival  of    impeachments    by,    431  ; 
petition  against  Popery  and  Spanish  match, 
440 :  menacing  language  of  Jac.  I.  to,  441 ; 


H0UM  o/Common*— 
PrvtistaticH  of,  Dec.  i6at,  441  ;  diuolved, 
and  members  imprisoned,  ^43  :  committee  of 
grievances  of,  449 :  resolutions  of,  450 ;  draw 
up  Petition  of  Rights  ib,  ;  irritation  of,  with 
Car.  I.  [for  circulating  Pttition  0/  Rii^ht 
with  his  first  Answer],  4^7 ;  conservative 
position  of,  in  politics,  and  in  religion,  458  ; 
debate  on  rii;ht  of  King  to  order  adjourn- 
ment, 4sS:  the  Three  Resolutions  of,  460; 
Kliot,  Selden.  and  other  members,  impri- 
soned, 462  ;  raise  question  of  privilege,  463  ; 
demand  redre\s  of  grievances  before  voting 
supplies,  1640,  477  ;  committee  to  confer  with 
Lords  on  gnevances,  ih.  ;  peculiar  privileges 
of  initiating  money  bills,  t^c.,  discuskcd, 
478,  and  H.  \  a»siNt  .'^cots  against  Car.  I., 
43^;  pass  Trienni.-il  .\ct  [1641),/^.'.  Crami 
Kfmonxtrnncf,  401-495  ;  question  of  .illow- 
in4  minority  to  protest  against  deci»i'>n  of, 
>cti!i.d  in  cx>c  ^.ii  Mr.  Palmer,  490  :  impeach- 
ment and  attempted  .arrest  (by  Kin;;J  of  the 
Kt\c  Members,  .7'.;  ;ipply  to  City  for  a 
:.:iiard.  4;;;  .irticlf"  of  inipcachrnent  voted 
«.'  .ir.  :.ii  Ml*  ;  .t:>'.T  '  y.  5  j.)  ;  c  '.li^iuas  with 
l-^T'i^.  .'.  Cr.  II..  f  ..  n.  \  ;yc:;t:.n>  i  ».  513- 
14  ".  .ij'pr»>pr:..:i.-  »u;  \  .-.s  t  ■>  -jcv-.ric  j-urp-.'^c, 
514-517'.  ;.;•"*  »i:.:  w:T.rr.:>'.o':  >i  \.-:.j',.c  ac- 
Cju:.:>.  !i*"-r'.  if-J-J  Kc-^oii::;  ,r.s  ^1, 
duclarin,;  Thrjne  vacant.  :•:£-'■;.  54-> :  "'•g- 
ce«>l  conditions  bcfv^re  cxilin-.;  ^^"i"Iiia^:  and 
Slary  to  Throne,  541  :  draw  up  DicUirat'cm 
of  Ri^hi,  342  :  exclusion  of  placemen  and 
pensioners.  503 ;  e.xcius»on  of  Jud.;es.  570  ; 
protest  against  use  of  King  s  name  in  de- 
bates, 583 ;  review  of  changes  in  numl>ers, 
composition  and  political  influence,  599, 
wqtj.  ;  bribery*  of  members,  605 :  right  to 
commit  for  breach  of  privilege.  616.  h.  x  \ 
contest  with  Lord  Mayor  and  .\ldermen  of 
London,  620;  exclusion  of  strangers,  621. 
See  Parliament,  Privilege.) 

House  0/  Lords,  origin  of  Judicial  character, 
151  ;  development  of  majores  barones  into, 
189  ;  slow  growth  of  hereditary*  character  of, 
ib.  ;  bold  language  of,  and  unanimity  with 
Commons  [/.  Ric.  1 1.1,  340;  number  of 
peers  present  in  Parliament  of  1539, 319,  n.  3 ; 
opposed  to  changes  in  religion  made  by 
Eluabeth,  369  ;  Car.  I.  attacks  privileges  of, 
447  ;  their  right  of  rejecting  or  amending 
money  bills  originating  m  Hou.se  of  Commons 
discussed,  478.  h.  i  :  collisions  with  Com- 
mons, [/.  Car.  II.],  as  to  original  and  general 
jurisdiction  over  appeals  froni  courts  of 
Equity,  309,  H. ;  Roman  Catholics  e.\cluded 
from,  by  Pari.  Tests  .Act,  1678,  524 ;  dissent 
fro'ii  «  ommons'  resolutions  declaring  throne 
vacant,  I'^SS-^,  540;  withdraw  opposition 
and  vote  Willi.im  and  Mar>'  to  throne.  541  ; 
unwilling  absolutelv  to  condemn  Dispensing 
power,  545,  n.  1  ;  changes  in  numbers,  com- 
position, d'C,  of,  592-98;  present  political 
position,  596 ;  oppose  Reform  Bills  of  1831- 
32,  5P7  '»  e.xtraordinary  creation  of  peers 
ihreai'.ned.  ib.  :  proxies  discontinued  (i 353), 
5iy3.    {See  Parliament,  Wiiena.;emot.) 

Household  suffrage  re-«stabli>hed  by  Reform 
Act,  1867,  39a,  H.  3. 
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Hmmmrd'9.  C^agi,  693,  n,  > 

Hubert,  Abfk,  (hue  and  cry  enforced  hf,  1 195!, 

156;    «pecch   of,    on    coronaiion    of   Joho, 

dcclarinK  Crown  absoluuljr  elective,  168. 
Ilttodred'inoot.  i he.  jo. 
iimmdrrda^  or  Wa^ntakea,  lownjJiip*  grouped 

into,  f  3  ;  ori;anuatian  of,  14. 
//mam/,  Kichord.  (^tjr  of  [isfsl,  344' 
HuM-<ariM,  ihe.  of  C*nut,  154. 
Ilutcon,  J.,  Judgment  in  ^04/  4^  Ship-money^ 

3-<).  /fc  ».  393- 
II) dc,  Laurence,  M.P.,  Bill  on  Lettcrft  Patent, 

1601,  y/i. 
Hyde,  dir  Nicholas,  dismissed  from  Commis* 

»ion  of  Peace,  1614,  424  ;  (C  J.,  /.  Cir.   1.). 

gne*  judctncnt  in  Ihtm^t's  cast,  445;  con* 

kulicd  by  Car.  I.  on  Pitititm  0/ Ktghty  453. 


fGXORA.'ifUS^  endor^ment  of  Grand  Jury 
when  litulin^  *  no  true  bill,'  1^9.  n.  t. 

Illegal  commitments  under  F.lizabcth,  337; 
remonAtrance  of  Judges  a'^ain^it,  ih. 

Illegal  cxacii'ins.  Stai.  Petition  0/  Ri^ht^  3 
Cur.  I.,  .4^.i:n«t.  4^7. 

Imf>fa<'i*'U'rtt  y  L<>nt''.i'tu,  nr«i  instance  of. 
L^rc>  I—tiTier  .if.o  .N'cm  I.  i:-'.  ."i  '.c^i^tc/ 
^Iwta^i  J<  .'.i  I'-.'t'.  }..irt,  y  .);«'"'.v.  2ii ', 
y-ovker  •>(  i  rzr^T.t  R;:.  II  — .:.  ':it:n.  Vl.], 
20-  :  Commjn*  ac  U'.er*.  Lord*  y^il^es.  ir.  ; 
r..:ht  of,  Ojrmani  ^untierl  'ru<i^r>,  ;o<; 
diri'erencc  between,  and  lhll»  >>(  .\tuinder, 
3^7.  1.  5  ;  rexival  of,  iC7t,  411,  and  433.  «-  1 : 
trnfmrtanc  cases  of,  1626-1^04,  433-439,  n.  ; 
pardon  under  Great  Seal  not  to  be  pleadable 
to,  555,  and  /t.  3. 

/w/t'ti:tifHj,  illegal,  of  J.ic.  L,  remonstrated 
it'^ainst,  [1^)^9-10],  416  (<^  4'7)',  denounced 
by  Pari.,  1614,  433. 

Impresvmenf  declared  illej^ai  by  Lons;  ParK, 
4c6,  /3.  m.  4  :  difference  between  impressment 
and  conscription,  /A 

Imprisonment,  arbitrary,  [declared  illegal  by] 
r<tition  i>/ Right,  454. 

Income>tax,  first  introduced  by  Hen.  II.,  137. 

Innocent  IIL,  struggle  with  John,  89;  nom- 
inates Stephen  Langton  to  Canterbury,  ib.  ; 
places  England  under  interdict,  ib.  ;  excom- 
municates and  deposes  John,  ib.  \  supports 
John  against  barons,  90. 

Institutions :  English,  development  of,  3 ; 
Germanic  origin  of,  ib. 

Insurrections :  of  the  villeins,  1381,  344  (c/I 
341);  demands  of  do.,  353;  1488,  1497, 
caused  by  taxation,  311;  1549,  339:  theur 
origin,  ib. 

Interdict,  England  under,  by  Innocent  III., 
S9. 

Jntcrprttfr,  Dr.  Cowell's,  417. 

Intestacy,  [Ch.]  Hen.  I.  on,  66. 

Invasion,  military  provision  made  by  John  in 
case  of  foreign,  155  ;  Commissioners  of  Array 
appointed  when  apprehension  of,  159 ;  ancient 
obligations  to  keep  arms,  enforced  by  Phil, 
and  Mar>',  ib. 

Investiture  of  tenant  with  land,  49. 

Ireland  annexed  to  Enclish  Crown  by  Hen. 
II.,  75  ;  first  charter  of  Hen.  III.  extended  to, 
117,  M.  X  ;  authority  of  English  Crown  over, 


low  daring  War  of  Roses,  321 ; 

bv  Tudor  kincs,  ih. ;  Povnings*  law,  i49St 

if.  :  (restored I  to  rank  of  Ringdoai  by  H 


VIII..  3».  laod  «.  3|:  and 
settled  aspect  during  his  last  yean,  jA.  ; 
rebellion  and  masaacre  in,  (1641),  4^ :  reprv 
seniaiion  of  Peeratse  of,  in  Part.  L.  K.,  594, 
and  fl.  3 ;  Kcfonn  .\ct  for,  1833,  6o3 ;  1&68, 
ib.  609,  tt*  4* 


JAMES  I.,  1603-75,  his  sttcccsision  10  Crown 
proclaimeid  by  Council.  183 :  lecally  speaking, 
a  usurper,  ib.,  {seJ  c/.   m.    3I ;  but  made  a 
legitimate  M>vcrei(;n  by  his  nra  Pari.,   1S3  ; 
tendency  of  religious  and  political  thought  at 
acces.xion.  405  ;  effects  of  IVe^byterian  cduca* 
;        tion.  ib. :  character,  406;  (Political)  antipathy 
I        to  Nonconformity,  ib. :  Sully's  epieram  on, 
ib.  ',  arbitrary  nature  of  his  civil  go\^emnicnt, 
407  !  general  demeanour  contemptible,  408, 
I        M.  3  ;  .n;;;p-essor  in  conflict  with  Commons, 
if'.  ',    favourite    <rheme    of   union    between 
Kn.;:ar.'J     .in<i     Scotland     premature.     4*3 1 
n::ar..;ial   tlirncultics.    414  :    attempts  to  nile 
witr.jut    Par!.,    xzx '.    methods    lor    raiding 
n\>r.cy.    ir.  :     [v~^-^ition     towards    Commons 
uMenaoie.   '.icui,   424  '<■  calls   for  a  j;eneral 
'•enevoicnce.    ic. '.     his    collision    with    the 
Jud,:e*.  427-30;  Foreign  policy.  430;  sum- 
mons third  Pari.,  431 ;  forbidji  Commons  to 
'meddle  with  my»teries  of  State,'  440:  on 
privilege  of  Pari.,  441  ;  Constitutional  results 
of  rcicn.  443- 
James  II. ,   1635 -SS,  deposition  of,  by  Pari., 
I        183 ;  Bill  introduced  to  exclude  hira  from 
throne,     1679,     537 :    ascends    throne,    his 
despotic  designs.  530;  summons  Pari.,  531; 
subservient  to  France,   ib.^   h.    i ;  jncreascs 
standing  army,  533 ;  procures  (decision  by] 
Judges  in  favour  of  Dispensing  power,  535  ; 
publishes  (ist]   Declaration   for  Liberty   ot 
Conscience    (16&7],    536:  (3nd    Dec,    and] 
prosecutes  the  Seven  Bishops,  [1688],  5^^; 
endeavours  to  (retrace  his  steps],  538 ;  ois- 
owns  any  alliance  with  France,  ib. ;  flight^ 
539  ;  unfounded  su.spicions  attached  to  btrth 
of  nis  son,  ib.,  and  n.  3. 
Jeffreys,  L.C.J. ,  intimidates  corporations  into 

surrendering  charters,  530,  n,  3. 
Jenkess  case,  1676  *,  difficulty  in  obtaining  a 

kabttu  corpus,  5x9. 
Jesuits  and  mi&sionarj'priests  in  England,  376 ; 

Act  affainst,  1585,  378. 
Jew  Bill,  1753,  554,  H. ;  rep.  next  session,  (3. 

iff.  630). 
Jews,  J/o^.  Chart,  as  to  debts  due  to,  1x3; 
banished,  X30o,  suffered  to  rettim  by  Crom« 
well,  639  ;  formally  authorised  to  settle  in 
England  after  Restoration,  630 ;  disabilities, 
ib.  ;  removed  as  regards  Corporatwos,  1845, 
and  Pari.,  1858,  ib. 
John  (1x99-1316),  *  Rex  Angliae'  on  Great 
Seal,  36  ;  events  which  led  to  Atag.  CAart., 
87  ;  driven  from  Normandy,  ib.  «.  4  ;  [effects 
of]  personal  charaaer,  88  ;  Church,  baronage 
and  people  unite  against  him,  16.  ;  struggle 
with  Pope,  ib. ;   excommunicated  and  de- 
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poMd,  89 ;  rarrendcn  kincdom  to  Pope,  90  ; 
account  of  scniRgle  with  barons,  90-93 ; 
grants  the  Charter,  97 ;  attemptx  to  evade  it, 
and  renews  civil  war,  115;  personally  decided 
case  in  Exchequer,  laa  ;  mode  of  succession 
(o  throne.  i63 ;  death,  xi6,  i63. 

Johnson,  Dr.,  his  Parliamentary  reports  (1740- 
3)1  6to. 

Jonc«,  C.  J.  Common   Pleas,  dismissed  from 
otiice  liy  I.»c.  11.,  535.  n.  3. 

Judi;es  to  Xv^  skilled  in  law,  [by  .V/i^.  Charts 
103 ;  ori(;tRally  memljers  ol  ( ireat  Council, 
151;  their  position  Mnce  Kdw.  III.  reduced 
to  a«M«tant«  and  advi&er^,  /A  ;  .inswers  of,  to 
quesiiuns  of  Kic.  II.,  243 ;  remonMrnnce 
of,  a(;ain«t  illegal  commttmunis,  [/.  Kliz.], 
3S7  :  servility  oi^  in  upholding  ille;;al  acts  i»t" 
Car.  1.,  464  ;  extra-judici.il  opitiion  on  ques- 
tions by  Car.  I.,  471 ;  deci'tion  in  Hampden's 
ca>e,  473;  six  impeached  by  Xaavz  I'arl.,  412: 
live  iinpri.soned.  4*5,  n.  i  ;  provi>ion.<  a*  10 
comniiN<ionx  of,  in  Act  of  Scitleinenl,  55?  and 
n.  I  ;  the  Common  Law.  alwavs  excluded 
from  Comnion-i.  i-r^ ;  cxtcntJcd  to  Scotch 
ai:d  Iri".h  JuJ^cs;.  » i-so.  II.  .md  < 'rco.  IV.. 
ar.  i  ?y  .•^uprtrne  C  ..:rt  of  JuJijature   Act. 

Jui.jul   rriur  .cps.    ;r.!u>:ri^us   viciims  oOt    *• 

Hen.  VIII.,  \\~. 
Judicial  cr:;a:u!»a:ion  under  the  Conijuer?r.  55. 
Judicial  svsicm.  ancient  En^likh,  2^ ;  chan.;c-* 

in.  by  Hen.  II.,  129. 
Jutiidunt  f>ariuin  of  .»/.z^»  C-iari.    wide  signi* 

fication  of,  107  (ca  454). 
Judith,   wife  of  Ethelwulf,   crowned  Queen, 

Jimius'  letter  to  Kinjj.  1769, 637  ;  trial  of  Wood- 
fall  the  publisher,  ib. 

'Junto,'  The,  360,  [and  n.  a]. 

furyy  principle  of  Tri.al  by,  contained  in  ^fa^. 
Chart.,  123  :  trial  by,  instituted  by  Hen,  II., 
76  ;  its  oris;in,  133  ;  growth  of,  in  ciril  coses, 
x^S  ;  earliest  mention  of  in  statute  law 
[Const.  C/ari'm/.],  136;  jury  were  witne*«es, 
t6.  ;  j;rowth  of,  in  Criminal  cases,  13S  ;  diife- 
rence  between  ancient  and  modem,  140; 
unanimity  procured  by '  afTorcinjj,'  i6. ;  special 
witnesses  summoned  as  part  of,  t'fi.  ;  trial  by, 
(Palgrave  on],  according;  to  old  English  law, 
i6.,  n.  4  ;  witnesses  distinct  from,  [23  Edw. 
III.],  iS.  :  evidence  b«fore,  given  at  bar  of 
Court,  /.  Hen.  IV.,  141  ;  nearly  the  same  as 
at  present,  [/.  Hen.  VI.],  iS.  ;  entitled  to  rely 
on  their  own  knowledge  down  to  Geo.  I., 
179  ;  rule  as  to  venue,  if.  ;  liable  at  Common 
Law  to  writ  of  attaint,  [while  Recognitors], 
t8o  ;  and  to  fine  and  imprisonment  by  Star 
Chamber,  [<r.^.,  Throckmorton's  case^  t554l. 
143  :  immunity  of,  established  (/cr  Vaughan, 
CJ.],  in  Bushel fs  case,  143  ;  right  of,  to  find 
a  general  verdict,  ib.  ;  nijht  of,  to  decide 
upon  purport  of  a  libel,  z3a  ;  trial  by,  /.  Hen. 
VII.,  308. 

Justice  to  be  equal,  [.?/i«.^.  C^tart.  on],  108 ;  no 
sale,  denial,  or  delay  ot,  ib.,  zio. 

Justices,  increase  of  numi  er,  by  Hen.  II.,  76  ; 
regular  circuits  as«ii^'ned  to.  ib.,  itinerant, 
permanently  establi<«hcd  by  Hen.  II.,  131. 

CH. 


Justiciar,  olBce  created,  [T.  W  CI,  60;  of 
hit;h  diiniity,  ^.  \  acts  as  Regent  in  King's 
absence,  ib.  ;  represented  King  in  all  matters, 
133  ;  {growth  of,  ib,  ;  the  functions  of,  ib.  n.%\ 
authority  impaired,  ii^. ;  abolUhed  by  Edw.  L, 
124. 


KILLIOREW,  Sir  Wm.,  fsent  by  Cir.  I.  to 
lnn\  ol' Court,  to  furnish  juard].  4C0. 

Kitf:i'oif,>n.  IMu.ird  .Montagu,  Li.>rd,  after- 
wanis  Karl  of  .Manche>tur.  impeached  with 
Kive  Members.  4Q7. 

AV«4,': -title  assumed  by  Teutonic  leaders,  7, 
[and  Ki>.'s  #».   1);  reputed  descent  of,  from 
Woden,  ib.  ;   jjowcr   limited  by  Witan,  23  ; 
Cradiial  increase  ot"  Royal  |)ower,  ib. ;  a>«umcs 
Imperial    titles.   /.*.  ;     preriv.:atives  of,    24  ; 
Wii.in   h.id   power  «>f  dcposin.;.  27;  and  of 
electing,    ib.  \    eldest    s<m    of,    not    always 
cho«.cn.  23;  |c.n>cN  of  exclusion  o(,  ib.  :j  illc- 
^itiin.icy  not  valid   ^rmnd   of  k>!)jcction  to, 
lb.  n.  I  :  {Kiwer  ;>r.-\cticaily  limited  by  .idvance 
in  jwwer  of  nobler,  yi  ;  hc.»d  of  whole  admin- 
i.strativc  ■»y*tem.   121  ;  frct^ucntly  [di-peTiNcd 
ju'tiwf'  in  ..i'.v  courts.  .•;'•.  :  ;-er^.v-a.  jun-i:c- 
v.-n  ■  ?'.  cor.tir.i'.ed  i::  hi*  C  ".tiii:.;l   :r  i  'r-ii- 
".r-ry  C  ••.»".. ;ii.   144  ;  «  '-  c     f.  •.■!tt.::\e  ^e'-  ro 
a.-.i:  r.Jrer  C  .:v,i:esi.    \' 2 '.    'cr:;i;;.ii    ::r  win 
'-f!  doctr.ne  •>:"  J'.crcd:tar\Ti.;rii,  ;.•.  ;  :r.e  i::.e 
oi,j:rx:  jivcn  .•.••>r^  cor-^n.-.ti-^n  to  Kdw.  I., 


170  :  ymn^cr  cnildren  of.  -strictly  >pca>cin3, 
ccmmoncn*.  221.  n.  2  :  ou;;ht  n,»t  to  notice 
mattern  pcnd.n^  in  Parlinmcn:,  2fo  :  i*:at., 
T495,  for  security  of  subject  under  tic/ticto. 

Kingship,    the,    since  the  Revolution,    t<5S3, 

,,572- 
Kin;;'s  Bench,  Court  of,  origin  and  jurisdiction, . 

t^o.  and  n.  3. 
Knr^ht.  case  of  the  negro,  252,  n. 
Kni^hthoo^-I.   compulsor>',  revived  /.   Car.    I-, 

464  :  ab<:>li>hed  by  Lon?  Pari.,  436. 
Kni:;hts  holdin;^   by  military  service  to  have 

demesne  lands  free,  (Ch.  Hen.  I.]  6c  ;  tithe 

of,  ordered  by  John  for  military  service,  155. 
Knight-service,   tenure  by,   4B ;  incidents  ot, 

49-     ,  . 

Knox,  John,  his  Blast  against  Regiment  0/ 

Wotnen^  40a,  and  n.  3. 


LABOUR,  statutes  regulating,  1x349-63],  250, 
and  n,  3  (<;/!  396,  ».). 

Labourers,  rise  of  free,  249. 

Ltrnland,  land  lent  or  leased,  zi. 

Lancaster,  Court  of  Duchy  of;  jurisdiction 
abolished,  except  in  matters  touching  King's 
private  estate,  406,  and  n.  z. 

Land,  annual  allotment  of  arable,  by  ancient 
Germans,  s  •  pasture  land  used  in  common, 
ib. ;  general  allotment  of,  probable,  xt  ; 
private  estates  of  chiefs,  ib.  ;  all  land  remain- 
ing, common  property,  or  Folkland,  ib.  ; 
absolute  ownership  in  severalty  becomes 
general  rule,  12  ;  two  great  divisions,  Folk- 
uind  and  I'ook  and,  ib.  ;  connexion  of  social 
status  with  ownership  of,  20,  and  n.  4  ;  appro- 
pri.ation  of  by  the  Conqueror,  41 ;  redemption 

U   IJ 


658 


Index, 


of,  by  English,  after  Conquest,  ih,  ;  confii 
tions  of,  4a ;  regnuited  to  Normans.  ib» ; 
tenures  of,  become  tintformly  feudal,  43; 
right  of  devising  by  will,  ceased  at  Conquest, 
51  ;  fines  on  alienation,  /<^. ;  sub'infeudation, 

Sa  ;  of  felons,  [J/<tc*  Chart,  on],  95 ;  prohi> 
tiion  as  to  alienation  of,  it8,  and  «.  a. 

LamJsitUmU  tntn^  46. 

Lant;ion.  Stephen,  nominated  to  Canterbury 
by  Innocent  III.,  S9  ;  John  refuses  to  receive 
him  as  Ahp.,  ib.  \  received  by  John,  90 ; 
supports  barons  in  strucgle  with  John,  ih.  \ 
su>pended  by  I*oi>e.  1 1  j. 

Lat/uSt  Kent  dividcti  into,  14,  h.  i. 

Latimtr  And  Scviii^  Lordn,  impeached,  [1376], 
234. 

Lauti^  Abp..  case  of  impeachment  of,  1641, 
434,  H.  ;  Charluit  juided  in  despotic  career 
hy,  4'^3  ;  impeached  by  Commons,  4S2  ; 
beheaded,  434,  n. 

Law,  ancient  Kngli^h,  35 ;  improvements  in 
admint>imtion  «>!*.  /.  Hen.  II..  75  ;  provisions 
ior  .'niniini-jr.-ition  t.f,  !.y  .JAi^'.  Chart.,  96- 
X05  ;  !*rc<iiic:;:;y  aJm;ni-:crLd  Ly  K.in..;  in 
;,en>  n.  1  .'i. 

Law  <.  i"  Irco-^on.  -r7-3r7.,  «. 

Lawyer*,  pr.-.cu^in^,  c.\clu<!cJ  from  Par!., 
f  1372J.  237  ;  tneir  lcamin.i,  aljiliiy,  and  services 
IS  cau&e  '!*  t'reedom,  400,  n.  3  ;  the  iit*:r%r 
z'«aU's  of  Commons,  433. 

Lcack  V.  Moruy^  »7'35»  General  Warrants  de- 
clared illegal,  636. 

Ltxcs  Jhnr:ci  Primiy  3 ;  compiled  (later  than 
/.  Hen.  L],  66,  and  n,  3. 

Legislation,  nece>>iity  for  concurrence  of  both 
Hou>es  in,  established,  226,  330. 

Legi>Iation.  absent  of  Pari,  necessary'  to  all 
new,  t.  Hen.  VIL.  5o3,  300. 

Leicester,  Karl  of.     vSV«r  Monifort. 

Lii^'iton,  .\lex.,  [puni>hed  by]  Star  Cliamber 
for  publi.shin;;  lion's  PUn  at^ainsi  Prctacyy 
463  ;  liberated  by  Lon;;  Parliament.  4S3. 

LetterS'patent,  debate  in  Hou«e  upon.  1601, 
396;  (Jueen  Elizabeth's  Message,  io.  See 
443,  M.  3  (new  inventions) 

Lewe»,  battle  of,  [1364],  196. 

[Lewes,  Mise  of,  1264.  x(>6]. 

Libel,  law  of*  right  of  a  jurv  to  decide  upon 
purport  of  a,  14^  ;  Lord  ^Ian$field'!k  ruling, 
lA  ;  Fox's  Act,  t6.  ;  used  as  an  instrument  to 
suppress  liberty  of  pres»,  636  ;  strained  inter- 
pretation of,  by  Judges,  i6.  ;  reversed  by 
Fox's  Libel  Act,  1792,  638  ;  Lord  Campbell's 
Act,  x343,  ib. 

Liberty  of  subject,  important  duKiusston  as  to, 
[spiciai  cotfttnand  of  King  being  sufficient 
cause]  of  detention,  448  ;  decision  of  Judges 
in  Darruts  case^  ib.    See  Habeas  Corpus. 

Life  Peerages,  precedents  of,  [between]  Ric. 
11.  [and] lien.  VI.,  190  ;  attempt  tore-intro- 
duce, resisted  successfully  by  the  Lords,  191, 
H.  t,  and  308,  and  n,  4. 

Liiburne,  John,  [punished  by]  Star  Chamber, 
466  :  liberated  by  Long  Pari.,  482. 

Lincoln,  Hugh,  Bishop  of,  [Const,  opposition 
by,  XX93],  8x. 

Lincoin,  }ohvi  Williams,  Bp.  of,  suspended  by 
Commission  Court,  465. 


Littleton,    Thomas,    made  SoL-Gen.,  (1639), 

463 ;  argument  of.  in  HampdttCs  case,  47a. 
Liveried  retainers,  measiues  by  Hen.  VU.  for 

suppressing,  ^11. 
Loan,  a  general,  demanded,  enforced  by  Car. 
L,  448 ;   persons  imprisooed  for  relnsing, 
ib. 
Loans  raised  by  Elixabeth,  always  punaually 
repaid,  389,  and  n.  a. 

Local  Courts  of  Hundred  and  Shire,  30,  31. 

IxM:al  custom,  diver>ity  of,  36. 

Lollards,  Ki^  of  the,  340  :  WjxIiflTc  and  his 
I  poor  pricMs.'  ib.  ;  revolutionary  and  social- 
istic tendencies  of,  34 1  ;  implicated  in  insur- 
rection of  villeins,  ib. ;  reaction  aj^ainst,  ib. ; 
[pretended]  siat.  De  /faeretica  Cotuburenda 
against.  342  ;  al>onive  insurrection  of,  under 
Oldci!«tIe,  [/.  Hen.  V.],  343;  further  penal 
law«  against,  ib.\  repre>>ed  but  not  extin- 
guished, ib.  ;  re\-ival.  16th  cent.,  344 ;  [«>ucc. 
by  A>soc.  of  Christian  l>rother&,  /.■  Hen. 
VIM.,//..]. 

London,  City  of,  its  claims  to  be  re:;arded  a<» 
*a  mcml'crof  :he  p>)Iiiical  sy^£em.■  17;  con- 
>mut:on  [.■in.-i!o;;ous  to  ."shire],  ib.  ;  Charter 
to.  C>nij..  ic,  ot  Hen.  I.,  6i  ;  re..c^ni>cd  a^ 
a  L\'mtttutu\,  [1191).  53:  hr>t  appearance  of 
Mayor,  :(>.  ;  citizens  support  barons  acainst 
John,  92  ;  liberties  secured  by  Ma^.  Chart., 
Ill :  .adjudccd  to  have  forleited  Charters, 
and  remodelled  as  tool  of  Court,  1603,  530  ; 
conflict  of  Lord  Mayor  with  Pari.,  [1771], 
620. 

Lon^,  [Thomas,  ^LP.],  case  of,  1571,  [firsij 
bril}er>'  [case],  401. 

LoHg^  Parliament^  the,  1640— its  characteris* 
tics,  4S  X ;  releases  \'ictims  of  the  Star  Cham- 
ber, 4&2:  assists  Scots  against  Car.  I.,  483; 
passes  Triennial  .Act,  [1641],  ib.  ;  grants 
tonnage  and  poundage  for  two  months,  ^64  ; 
aboli.siics  Ship-money,  4S5  ;  Star  Chaiiiber. 
ib.  ;  do.  High  Commission  Court,  4S6  {fij. 
46 x) ;  other  statutes  of,  4S6-67  ;  acts  of,  con- 
sidered invalid  by  Car.  I.,  489;  leaders  of. 
determined  to  appeal  to  people,  ib.  \  Grand 
Remonstrance,  491-93. 

Longchamp,  William,  Justiciar  and  Chan* 
cellor,  t.  Ric.  I.,  deposed,  82. 

Lord  Lieiitt-nant,  the,  new  officer  created  /. 
Phil,  and  Mary,  X59,  «.  3 ;  his  command 
over  militia  vested  in  Crown  by  34  &  35 
Vict.  c.  86,  ib. 

Lords,  House  of.    See  House  of  Lords. 

Lords  Ap^ellant^  revolutionary  proceedings 
of,  in  Pari.,  344  ;  of  Ric  II.  on,  356. 

Lords  Ordainers^  appointment  ot,  i^ia,  aax. 

Louis  XIV.,  efforts  of,  in  behalf  of  Jac  IL, 
538. 

Ludgershall,  Borough  of,  seat  M>ld  for  ;£ 9,000, 
60J. 

Lunsford,  Colonel,  made  Governor  of  Tower 
by  Car.  I.,  497  ;  tumults  caused  by  appmnt- 
ment,  removal  demanded  by  Common-s  ib. 

Luther.  Martin,  influence  of  his  \%-ritings  on 
English  Lollardism,  345. 

Luttrell,  Colonel,  [adjudged  by  House  M.P. 
for  Middlesex  instead  of  Wilkes],  6x5. 

Lyndhurst,  Lord,  on  House  of  Lords  and 
public  opinion,  596,  h.  i. 


Index. 


<5S9 


MACAU  LAY,  Lord,  on  prosecution  of  the 
Sc>en  Bishops,  537-8 ;  on  Revolution  of  z688, 
542  ;  on  Ministerial  siysteni,  563. 

Mad  Parliament  9X  Oxford,  125^1  195. 

Mirgth  or  .l/trj^M/x^t  the,  iz,  30. 

Mat;dalen  College,  (3xford,  expuUion  of  the 
Fellows  by  J ac.  II.,  536. 

Miijpui  Ciiarta,  05  ;  act  of  whole  people  led 
by  liarons,  it.  ;  un>clti>hnes»  of  Uiroiis,  £6 ; 
practical  and  con>er\-aiivc  character,  :/'. ;  in 
reality  a  treaty,  ;>'■.  ;  b.V'ed  on  Ch.  lien.  I. 
and  l^w  of  Kdward  the  Confessor,  S7  ;  events 
which  led  up  to,  //■.  ;  analy>is  and  ^um^tary 
of,  110-46;  original  text,  02-114;  feudal 
clau^c^,  93-96  ;  administration  of  law  and  jus- 
ticc,  i/j-ios  ;  fundamental  prin-ripk-s  of  Con- 
stitution, 103-111  :citic>.  l)v>rou4h>,*.ommercc. 
iii-iii;  purveyance,  «S:c.,  11J-U4;  tempo- 
rary provi«.ion>,  114  :  mode  of  enforcing,  ;.".  ; 
twcniy-tive  couNcrviiior-i,  115  ;  aitcmpis  to 
evade  by  Jonn,  .'■•'■•.  ;  the  i'oue  declares  it 
void,  if:  ;  renewed  liy  Hen.  111.,  witii  >jme 
omissions,  ii6;  re-i^sucd  by  him  with 
omiv-i  jn-.  an  1  alter;;: ions,  1x7  ;  lcn:;'>i>'ns  in 
re-1-..sue.  ;/' J  ;  new_  c;au«e-.  .y  Hen.  111., 
II-  :  ...::iin  rc-i><'Uei:.  ,  .  He.,  lll.j.  i!t;,:.:il 
in  :i;i>  :^rrn  <*wniir:r.ei:  uy  LJw.  I.,  .v.  ;  c  n- 
tirmei  ih:r:y->e\cu  li.T.e^,  ;.~.  ;  ;>y  wh-jni 
cuntirmci:,  il\^  n,  3  ;  hoi  Jin?  of  .\.ssij:es  pro- 
vided 'jy,  57,  137  ;  infraci;on>  oi,  oy  Edw.  I., 
21:  ;  Conjirmatio  Ciiar:ar7tm^  25  £dw.  I., 

^/a^tum  Concilium^  functions  of,  as  King's 
extraordinary  court  of  ju^ttice,  151. 

Mainzvariftj^,  Dr.  Roj^er,  case  of  impeach- 
ment <j\,  IC20,  433,  n.  ^cj.  453,  459). 

Mallor>*,  Mr.,  M.P.,  imprisoned  by  jac.  I. ,442. 

^I nit  en.  Prior  oj\  case  of,  freedom  of  speech 
(9  hid w.  11.).  272. 

Manor,  origin  of  word,  49,  n.  2  ;  difference  be- 
tween ancient,  and  modern  landed  e.siate,249. 

Manittield,  Ix;rd,  hcld\\\Ty  cannot  decide  upon 
purport  of  a  libel,  143  ;  re\en»e«.i  Lby  LiDel 
Art  J,  1792,  //'.  ;  judgment  in  case  of  City  of 
London  and  Di&«enters,  1767,  626 ;  judgment 
in  Leach  v.  Afonryy  1765,  636. 

March,  Earl  of.    See  Mortimer,  Edmund. 

Alark^  the,  5  ;  Mark  system,  iv.  n.  i. 

Marriage,  nght  of  lord  to  dispose  of  female 
ward  in,  5t ;  money  forfeiture  if  a  suitable 
match  rejected,  /A  and  h.  3;  of  infant  tenant  in 
sora|;e,  33,  n.  4 ;  payment  for  King's  licence 
abolished,  [Ch.]  Hen.  I.,  65;  notice  of,  to  be 
given,  in  the  ca^e  of  heirs,  to  relations  [Mn^. 
CAar/.]^  94. 

Marriage  Act,  Lord  Hardwickc's,  I75pi  623. 

Martial  law,  often  re.sorted  to  /.  Elu.,  366  ; 
Stat.  Petition  oj  Right  [against],  435. 

Martin  Mar-Prelate  pamphlets,  383. 

Mariyn,  Sir  Henry,  speech  of  in  favour  of 
Petition  0/ Rights  451. 

Marvell,  .Andrew,  reports  debates,  619. 

Mary,  1553-5S,  Art  passed  on  accession  of, 
i3i  ;  question  as  to  her  legitimacy,  ib.  n.  i  ; 
violence  of  her  reign,  3  30  :  .>>iaiutea  of,atfecting 
religion,  abrogated  by  Elizabeth,  367,  369. 

Mar>-,  (Jueen  of  Scots,  Roman  Catholics 
favour  hereditary  claims  of  to  succession, 
374 ;   her    flight  into  Enjjland,   375 ;   con- 


Mary,  Queen  of  Scott— 

spiracy  iit  her  favour,  ih, ;  statute  (27  Eliz. 

c.  1]  tinder  which  she  was  tried,  37S;  her 

execution,  ib^  m.  a, 
Mxss,  penalties   for   celebrating   or    hearing 

[1580-81],  377. 
MaMer  of  Rolls,  able  to  sit  in   Pari,   under 

Judicature  Act,  107.1,  570. 
Matilda,  Hen.  1.  attempts  to  M:cure  succession 

of,  103  (ty:  331,  /J.  3). 
Mellwurne,  Lord.  ili>niissed  [1834]    by  Will. 

l^M  5^5  I  recalled  |!3j»5|.  5c6. 
Melville  I  Henry,  Vi>connt),  im|)eachcd,  1804, 

439.  //. 
Members  of  Parliament,   entitled   to   receive 

wa;;es  from  constituents  fritm  earliest  tinie.s 

:20,  H.  3  ;  expuUion  and  (.iiMiualilication  of, 

610,  /I. 
Mercenary  iroo|>s,  employed  during  civil   war, 

/.  .'^icpn.,  73  ;  expelled  ii\  Hen.  11..  73;  John 

.supported  m  hi.s  tyranny  by.£&,  115 ;  employ* 

mem  yi\.  odiou^  to  En.;ii>h,  154. 
Mercii.ii!Ji>e.  ille;:al  imp 'suion  on.  by  Jac.  I.. 

414  '.  -'■<i.'ii'  i.i'i.  ;.•.  ;  ;ct;::.  :i   :o   I'.iri.  .i*y 

i:icri.h;int«j,  4:5:   ar:  i'.r.iry  .c\yr:4  ..f  cu.s- 

toiiis  (..M,  ,i.lc^..ii  :  y  Ly;i;;  i'an.  ixt^  Cor.  L 

Miiiii,,  se.r,    Lionel    Crantield,   Eari   c/,   im« 

pc.ithed  1624.  432  dy'.  44  3'- 
MiMilesejc.  cttse  oi  S>un(/  0/,  623,  n.  3. 
Military  administration  centred   in   King  by 

Hen.  II.,  75. 
Military  organisation  of  .Anglo-Saxons,  [The 

Pyni,]  154. 
Militaiy  service,  tithe  of  knt;;;hts  ordered  by 

John  for  [1203],  155;   .VIodial  and   Eeudal 

.systems  amalgamated,  il'. 
Military  tenures  abolished,  12  Car.  11.  c  24, 

Militia,  the  ancient  y>v-r/,  or  national,  revived 
by  Hen.  II.  [i  181],  154  :  command  of.  final 
ground  for  rupture  (ictween  Car.  I.  and  Pari., 
100;  .superseded  by  Standing  .Army  but  re- 
organised 1757,  i6.  ;  ISill  for  regulating,  in 
Commons  [1642 J,  504 ;  Car.  1.  retuscs  to  pass 
it,  ib. 

Milton's  Areofioj^iticn^  633. 

Ministers,  attempt  to  e^tablish  responsibility 
of,  to  Pari.  [1342J,  231-32 ;  established 
[since  X7X5J,  43J,  h.  ;  Lord  Macaulay's 
account  of,  56^ ;  increased  security  of 
Crown  under,  ib.  ;  struggle  of  O^o,  IIL 
against,  576;  right  of  dismissing  [individiud], 
as.scrted  by  the  IJuecn  in  Memorandum  to 
Lord  PalmeiAton,  587  ;  practically  rests  with 
Premier  and  Cabinet,  588. 

Minorities,  representation  of,  by  Reform  Act 
1867,  6 JO. 

Mi.st,  printer,  commitment  of,  1731,  617. 

Mitchell,  Sir  Francis  impeached  and  punished, 

1021,  432. 

Mitchell,  John,  declared   incapable  of  being 

returned  to  Parliament,  616,  n. 
Modus     J'tNcnili     Parliament  urn,    vieMvs    01 

author  of,  on  Lords  and  Commons,  222,  m,  3. 
Mompesson,  Sir  Giles,  mpeached  and  punished, 

1621,  432. 
Monarchy,  full  development  of  kingship  as  a 

by  Hen.  IL,  75. 
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Monasteric*,  dissolution  of,  [power  of  Crown 
increued  by,]  ^19 ;  [do.  of]  smaller,  359 ;  re^ 
port  of  CommiMioners  on,  ib,  \  larger,  di»> 
solved,  360;  was  suppression  justifiable? 
361. 

Money  BilK  to  originate  in  Commons,  1593, 
960,  403,  473  fand  H.  I,  Amendments  to  by 
Lord!!,  refuted),  510,  if.  (claim  of  Lords  to 
amend,  re^iMicd]. 

Money,  coiners  of  bad,  to  be  punished,  [Ch. 
Hen.  L],  66. 

Money  economy,  early  establishment  of,  in 
Kncland,  349. 

Monopolies,  in  general,  contrary  to  ^Ta^. 
Chart.,  106  ;  successful  oppo>itton  of  Com* 
mons  to,  x6oi,  395-7  ;  21  Jac  L  c.  3,  acainst, 
443  ;  re-esiabli>hcd  by  Car.  I.  {1679!,  463. 

Montagu,  Lord,  tolerant  speech  ot,  rcicard- 
ing  persecution  of  Roman  Catholics  fis^^j, 

Montague,  Dr.,  Apf^llo  Cat'sarrm  (by,  con- 
demned by  C>)mmons,  1635),  459 ;  made  Hp. 
by  Car.  L  fi'^^S],  /.*. 

Montague.  C.  !».  of  Kxchequer.  jli.<mis<ed  by 
jnc.  II..  535,  n.  -x. 

Montc*quscu   on  Lnjilish    Consiiiutinn.   5,  n. 

Montfort.  Simon  f!e.  Earl  of  Lcice<ier.  founder 
of  House  ot'  Ci?mmon*,  197  :  hi<  rir«t  and 
.second  l-'arliamcnis,  196-7  ;  admits  repre>cn- 
tatives  of  towns,  197  ;  career  of.  ib.,  ».  4. 

Montforts.  De,  rariiament,  1265,  not  'origin 
of  popul.ir  rcpreseniation,'  103. 

More.  Sir  Thomas,  refuses  [iile.;ally  amplified] 
oath  [under  xstj  Succession  Act,  Hen.  V'lll., 
337 ;  executed,  358. 

Monce,  Attorney  of  Court  of  Wards,  introduces 
a  Bill  for  Reform  of  Ecclesiastical  Courts, 
394  ;  imprisoned,  deprived,  [and  disbarred], 

395' 
Mortimer.  Edmund,  Earl  of  March,  [heir  of 

line  of  Edw.  111.,  set  aside,  1399],  i74* 
Mortmain,  fraudulent  gifts  in,  restrained  [.I/a^'. 

Cftart.]y  ti6,  and  n.  2. 
Morton,  ttp.  [Qy.  rccte.  Fox,  Bp.],  celebrated 

*ForJk,' 31a. 
Mortuaries,  statute  in  restraint  of,  348. 
J/undj  original  signification  of,  34  [n.  3]. 
Municipal  Corporations  Act,  1835,  292. 
Murder  anciently  restricted  to  secret  killing, 

57,  H.  X. 

Murray,  [Hon.]  Ale.xander,  case  o/\  1751,  before 

House  of  Common.s,  6x7. 
Mutilation  substituted  by  the  Conqueror  for 

death,  57 
Mutiny  Act,  455  «.,  533  n. 


NASEBY,  battle  of,  504. 

National  .Assembly,  a,  or  CoMnntfU  dmciliutn 
repiif  England  never  without,  x88. 

National  Council,  the,  how  10  be  .summoned, 
Mag.  Chart\  105 ;  composition  of,  /.  Hen. 
IL,  189,  ».  2  ;  gradually  became  a.ssembly  of 
'  greater  barons  '  only,  ib.  ;  develops  into  he- 
rwlitary  House  of  Lords,  ib. ;  first  [historical] 
nstance  of  summons  of  representatives  to  [St. 
Albans,  12x3],  193  ;  four  instances  of  County 
representation  before  De   Montfort's  Pari., 


National  Council — 

193-106  ;  first  called  '  Parliament,  1346,  X94. 

(See  House  of  Lords,  Parliament.) 
National  Debt  commenced  /.   Car.  IL,  5x5, 

M. :  growth  and  attempts  to  reduce,  ib. 
Sativt^  gradual  emancipation  of,  250. 
Naturalisation  of  Aliens,  554,  «.  \, 
See  xuptr    eum    ibintus^    j^c,  inadeqtiately 

transl.-itcd    in   Statutes,    109;    explained   by 

Coke  and  Lin;;ard,  ib. 
Ne  exeat  reipto,  restrained  by  Mag.  Chart. 

xoi-2  ;  pretogative  of  preventing  any  subject 

quitting  realm,  by,  still  retained   by  King, 

1C3. 

Neile,  Rp.  \Case  cf  Conimendams\  427  ;  abu- 
sive language  in  House  of  Lonis  towards 
Commons,  423. 

Nevill,  Hon.  Christopher,  sent  to  Tower,  1614, 

424- 
Nevill,  .^tr  Henry,  .advises  Jac  L  to  summon 

Pari.  [1614],  422. 
Neville.  J.,  dismissed  from  Bench  by  Jac.  IL, 

,        l"^^'  «•  3« 

I    Nfwhiirn-on-Tj'ne,   English   defeat    at,    1640, 

'        4£o. 

!     Now  Forest,  formation  of,  57. 

Now*raper«i.  the  first.  ^33:  quickly  multiply 
when  freed  frf^m  cen*or'-:;ip,  r;:?  :  stamp  duty 
on.  to  .Knne,  ib.  i^Sce  [Rebates  in  Parli-iment 
—Press.) 

Sisi  />cr  U^ale  judicium  f^riunt  suorum,  &c., 
variously  interpreted,  ico. 

.Vixi  /V/wx,  Judges  of  (/.  Edw.  I.],  133. 

Nobility,  increasing  power  of  [.A.-S.],  36 ;  de- 
struction of  [greater  part]  of  old,  in  Wars  of 
Roses,  306  ;  new  nobility  created,  less  inde- 
pendent, ib. 

Noblesse  in  England,  221. 

Nonconformists,  persecution  of,  379 ;  trials  of, 
for  publishing  '  libels,'  383  :  .Act  against  Pro- 
testant [1593],  384  :  antipathy  of  Jac  I.  to, 
406  :  a  series  of  Acts  by  Pensionary  Pari, 
against,  533 ;  religious  test  in  Corporation 
Act,  ib.  :— Test  Act,  1673,  5^3  J  Charles's 
Declaration  of  Indulgence,  ib.^ ;  cancelled  by 
request  of  Commons,  534  ;  Bill  for  relief  of 
Dissenters,  ib.  ;  Conventicle  Act,  X664,  and 
Five-mile  Act,  X665,  526-7  ;  severity  of  per- 
secution, 537  ;  attempts  at  reconciliation  be- 
tween, and  the  Cniirch,  ib. ;  growth  of 
Religious  liberty,  623 ;  'Toleration  Act,  z 
Will.  &  Mary,  c.  18,  624  j  (set  526) ;  Acts 
aeainst  occasional  conformity  and  [growth 
of]  schism,  625  ;  annual  Indemnity  Acts  for, 
/.  Geo.  IL,  t^.  ;  penal  religious  code  relaxed, 
t.  Geo.  III.,  626  ;  toleration  upheld  by  House 
of  Lords  in  case  of  Corporation  of  London 
and  the,  1767,  f^. ;  their  complete  civil  en- 
franchisement [1333],  629;  Dissenters'  Mar- 
riage Bill,  1836,  63X ;  Universities  Test  Act, 
1 87 1,  ib. 

Non  obstante  [clause,  in  Papal  Bulls,  1243- 
54,  imitated  by  Hen.  III.],  363,  and  n.  i. 

yor/olk,  case  0/ County  of,  15 56,  280. 

Noriolk.  Duke  of,  rebelli«.n  of  [1569],  yjl{cf. 
325,  «.). 

Norman  Conquest,  the,  38  ;  continuity  of  Eng- 
lish Constitution  not  broken  i>y,  39  ;  effects 
of,  40. 
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Norauadjr,  separated  from  England,  87. 

Normans,  the,  their  relationship  to  Germans, 
a ;  oricin  and  descent,  39 ;  absorption  in  the 
En{;li<Ji  nationality,  40 ;  influence  of,  on 
English  before  Conquest,  ib.  ;  their  oppres- 
sion and  insolence  cause  insurrectiun,  4a. 

North,  Lord,  influence  of  Geo.  III.  [at  maxi- 
mum|  during  ministry  of,  1770-63,  581 ; 
compel letl  to  rcsii;n,  5S3. 

Northampton.  A>si2e  of  I  Lord  of  Fee  to  have 
W.'u'd'ihip),  93. 

Korth  BritftH^  the,  iSa,  636  ;  apprehension  of 
Wilkes  on  t;eneral  warrant,  ib. 

Northumbria,  frequent  depo»ition  uf  Kings  in, 

»7. 

Naiwifs  cast,  1553,  meml>er  of  Convocation 
ineligible  for  Commons,  si  a. 

Noy,  Sir  Wi;ii.\m  (argues  for  freedom  of  sub- 
ject, 1627-3J,  450;  dcsert<*  popular  party, 
463:  made  Att.*(ien.  (16^9], /3.  ;  urii;inatcs 
idea  of  bhip-moncy,  467. 


OATH  of  fealty.  A.?..  46  'and  n.  >\  ;  to  I»  ne 
lawen  by  Cicr^y  ik*c;3rci:  by  Hen.  VIM. 
conirary  lo  o.nti  t:iken  to  him.  \x^  \  to  jn.iiii- 
lain  .Succcs'.ijn.  \i'-l  \  of  supremacy  and 
ailtrt;:ance,  ie.xi  of.  ^iz,  n  ;  oil  the  LJishops 
except  one  refuse  it,  371  :  new  test,appi)in:ed 
bv  Convocation,  4S0 ;  allegiance  enacted  by 
Uill  of  Ri],'his,  ^^46. 

O'Brien,  Mr.  Smith,  declared  ineligible  to  sit 
in  Pari.,  6i5,  n. 

Occasioital  Conformity  Act  (10  Anne,  c.  3), 
625. 

Odo,  Bp.  of  Bayeux.  excites  Rebellion  by  his 
oppression,  42 ;  his  vast  posse.<isions,  47,  m. 

3. 

O' Donovan  Rossa,  declared  ineligible  for  Pari., 
616,  n. 

Oldc.istle,  Sir  John,  insurrection  of  Lollards 
headed  by,  343. 

01i(;archie4,  Kn^land  governed  by  (/.  Joh., 
Hen.  IIL,  Edw.  H.,  Kic.  If.],  195,  n.  i. 

Oliver,  Mr.  Alderman,  committed  to  Tower, 
621. 

Onslow,  Mr.  Speaker,  atldreM  to  Queen  Eliza- 
beth (subjects  to  enjoy  their  own],  403. 

Opposition  in  Pari,  organised  by  Geo.  III. 
[Stamp  Act],  581  ;  [India  Bill],  731. 

Orange,  William,  Prince  of,  mvttatton  de- 
spatched to,  538  ;  lands  at  Torbay,  ib, 

Oideal,  facts  decided  by,  33  ;  of  three  kinds, 
ib. ;  abolished  [tais],  139. 

Ordinances,  difference  between  Statutes  and. 

Ordinances  of  Staple,  27  Edw.  III.  [exporting 
wool  capital  ofTence],  231. 

Ordinary^  the  term,  348,  h.  x. 

Ordination  of  Villeins  [Const.  Clartnd.\  79. 

Or  ford,  Edw.  Russell,  Earl  of,  case  of  Im- 
peachment of,  1701,  433,  n. 

Ormonde  James  Butler,  Duke  of,  ceu*  of  Im- 
peachment of,  17x3,  438,  n. 

OsbaldistoHy  Master  of  Westminster  school, 
punished  by  Star  Chamber  for  writing  con- 
temptuously of  Laud,  465. 

OusUrliiitaiH  [Ward  entitled  to],  51. 


OMtlawry,  signification  of  [ifa^.  Ckart\, 
iod-9.^ 

Owen,  Sir  Roger,  dismissed  frcun  Commission 
of  Peace,  1614,  424. 

Oxford,  Robert  Harley,  Earl  of,  case  of  Im- 
peachment of,  1715,  439. 

Oxford,  Henry  de  v'cre,  18th  Earl  <^,  com- 
mitted to  Tower,  i63X-3,  442. 

Oxford,  Corporation  uf,  venaJ,  1768,  603. 

Oxford,  University  uf,  as>crt>  I'oNsive  Obedi- 
ence, condemns  works  of  Milton,  &c,  1683, 
530- 


PAG  US,  the,  s. 

Palmer,  Mr..  Sl.P.,  protests  against  printing 
of  (jrand  Remonstrance,  495  *,  committed  to 
Tower  by  Commons,  496. 

Pahncrston,  IjorA,  speech  deprecating  collision 
with  Lords,  nn  Paper  Duties  Bill,  47S.  n.  ; 
the  (Jiicen's  .Memorandum  to,  on  relations  of 
.Secrct.-irj'  of  Slate  to  Crown,  5S7  ;  removed 
from  |''vreis;n  Secretaryship,  1851,  533. 

Pandult',  surrender  of  kingdom  to,  by  John, 

P.i}  or  Duties  P.i!!,  1-6-3.  Lon is  reject,  470.  n. 
Pardoners  a::d  Proctors  punished  oa  vagabonds, 

Pari>hes,  error  as  to  number  of,  Pari.,  X371, 

Parker,  .Vhp.,  consecrated,  37X,  n.  3 :  instruc- 
tion.s  to  Bishops  respecting  oath  of  Supre- 
macy, 273  ;  his  AJi'trtisitttcnts,  33x. 

Par/ianti/t:,  power  of.  to  re.^Iate  Succession, 
last  asserted,  x6S3,  184  ;  ori;;in  of,  xS3  s€f.  ; 
four  instances  of  County  representation  in, 
before  De  Montfort,  X93-96 ;  first  use  of 
name  Parliament  for  National  Council,  194 ; 
the  .l/<x</,  Oxford,  1258,  X95  ;  De  Montfort 
founder  of  House  of  Commons,  197 ;  repre- 
sentatives of  towns  summoned  to  Pari.  [X364), 
ib.  ;  tran^itionary  period  in  con>tiiution  of, 
1265-93,  ^00 :  [no  proof  of  County  or  Borough 
representation  in]  P.arl.,  Litter  years  of  Hen. 
111.,/^  ;  Paris.  /.  Edw.  I.  aox,  2x8  (</'.  599); 
Pari,  of  Shrevrsbury,  128^,  303  ;  perject  rv- 
/resattaium  0/  Threg  Estatis,  i3<)5.  aoo, 
ao6  ;  cleri;y  represented  in,  208  ;  but  ceased 
to  attend  tn  X4th  cent.,  309  ;  exclusive  right 
of,  to  impose  taxation.  3x7  ;  growth  of,  3x8  ; 
divided  into  two  houses,  3x0(^/1575)  ;  knights 
at  first  [vote  apart]  from  burgesses^  9x9; 
united,  X147,  330 ;  regularity  of  meeting  /. 
Edw.  IIL,  226;  annual  meeting,  enacted, 
ib.  ;  lirsi  protest  on  rolls  of.  333  ;  [first]  im- 
peachment by.  ib. ;  the  Good,  ib.  ;  a  packed, 
<377>  334  •  consulted  by  Edw.  III.  on  peace 
and  war,  335 ;  treaties*,  335-6 ;  practising 
jawyers  excluded  from  [x373],  337  ;  proceed- 
int^s  of,  xo  Ric.  IL,  341  ;  impeachment  of 
Michael  de  Ux  Pole,  343;  plot  of  Ric.  II. 
against,  244 :  revolutionary*  proceedings  of 
Lords  Appdltint  in.  ib. ;  the  Mt-rciicss,  ser- 
vility of,  /.  Ric.  IL,  306;  usurpation  of 
powers  of,  by  i3  Commissioners,  356  ;  deposes 
Kic.   II. ,   and    grants  Crown  to  Hen.  IV., 

357  ;  under  Houses  of  Lancaster  and  York, 

358  ;  settlement  of  internal  constitution,  ib. ; 
first  collision  between  Lords  and  Commons, 
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~  s6o ;  Kinc  not  to  nock*  matters  pending  in, 
a.  {969U  the  Umteartud{6  Hen.  IV.  |.  263  ; 
privilcKca  of,  368,  j/y. ;  (hai  no  history) 
/.  Edw.  IV.  and  Rtc  III.,  300;  long  mm- 
pension  of  t.  Edw.  IV.,  ih.  ;  whserviency  of 
to  Hen.  VIII.,  305;  ftcldcm  summoned  by 
Hen.  W\.fih,\  number  of  peem  prevent  in, 
'539*  3i9«  "■•  3  •  •cries  of  »-tatutes,  1306-93, 
to  check  acjrrcvion*  of  Pope.  336,  set/. ; 
Rf/omtatioH  Partintmfmt  statuto.  346,  347, 
if.  T  :  note  on  Pari,  of  Hen.  VIII.  and  its 
STowth  into  that  o(  Car.  1.,  334,  «.  4 :  con- 
flii.t«  with  Cruwn,  /.  Kli/.,  300 :  causen  of 
general  •ubmtuivencM  of,  /.  Kliz.,  395  ;  \i% 
victory  in  1601  over  monopolies,  /A :  privi- 
Ie|;eft  of,  vindicated  /.  EUz.,  397 ;  Jac.  I. 
aiirmptf  to  rule  without,  4:1 ;  a  new  one 
elected,  1614,  431 ;  [repre<^cntii  ticicrmined 
spirit  of  nation],  if.  and  n.  :  di.sMjlved,  called 
tne  A  lit/lit/^  ib. ;  [four]  Slemlier^  M:nt  to 
Tower,  ib, ;  James's  third  Pari.,  if  20,  431  ; 
di'ianlved,  and  Members  impriM>ned,  442 : 
foiinh  Pari.,  162^,  ib. ;  C:fr.  I.  cilU  nnd 
di-5kolve«two  Parliaments fi???,  i*^'*^),  414-7: 
Member*  impri^onei!  (I'Ci'^J,  14^:  K!i  it, 
Scliien.  cvrc.  inoHo'TicrJ.  4^2  :  mi^e  ']::r«itinn 
of  pnvilct;e,  4'"' j  :  Ch.irlcs  co\eni<  «r!c\en 
rear*  without  \\t:rj-i,o\.  /."•  :  f.  urth  or  Shrrt 
Pari..  1*4-3.  477  :  il.>  moderation  and  1  )yaiiy, 
ib.  ;  di.«^oIved  after  three  wcc!;"«.  479  ;  Lck^ 
Pari..  1640.  4CI  ;  it*  ch.iracicn«iic«,  ib.  \ 
a.Mists  Scots.  4:3  ;  pas<^es  Triennial  Act,  ib.  ; 
Act5  passed  a^ain^t  dissolution  of.  without 
its  own  con5ient,  487 ;  end  of  Constituti<>naI 
struggle  of  Charles  with,  504 :  collisions 
between  Lords  and  Commons,  /.  Car.  II., 
509,  H.  ;  right  of  subject  to  petition,  513  ; 
Pari.  Test  .\ct,  1673.  523  ;  «crvile  character 
of  Jac.  1 1. '»  first  Pari.,  531:  Ccnvt-ntivn 
Pari.,  539  ;  Ministerial  responsibility  to,  563; 
critical  relations  of,  with  Geo.  III.,  584; 
review  of  enactments  on  duration  and  inter- 
mission^  of,  611  ;  privileges  of,  used  by 
Executive  for  oppression  of  popu'ar  liberty, 
615 ;  note  on  expulsion  and  diMiualification  | 
of  membcrsof,  616,  //.  ;  publication  of  debates 
of,  6x9 ;  conflict  with  Lord  Mayor,  &c.,  of 
London,  620:  with  Courts  of  Law  a5  to 
publication  of  papers  affecting  character,  623 ; 
average  duration  of,  6x4,  )t.  x  ;  Jews  admitted 
to,  630.    {JSie  Debates.) 

Pari,  government  [by  means  of  a  Ministry]  not 
fully  established  till  Geo.  I.,  560. 

Pari,  treasurers  appointed  during  minority  of 
Ric.  II.,  310. 

Parry,  Dr.,  Nl.P.,  case  of,  1585,  expulsion,  40X. 

Parsons,  Robert,  despatched  by  Gregory  XIII. 
to  re-convcrt  England,  376. 

Patents,  granted  by  Crown  under  exception  in 
3x  Jac.  I.  c.  3,  433,  n.  2. 

Peachatn,  Edmund,  case  of\\^\},\  treasonable 
writing,  wtt/iout  publication,  423  (^325, 
M.);  Coke,  C.  J.'s  opinion,  427,  convicted 
and  sentenced  to  death,  ib. 

Peard,  Mr.,  M.P.,  moves  printing  of  Grand 
Remonstrance,  495- 

Pease,  Mr.,  a  Quaker,  takes  his  seat  on  making 
affirmation  [1333],  629. 


.  Ped,  Sir  Robert,  thovt  VttmmMi^  tB3f-3> 
586;  decUncsoffioc  on  Bwlrhambcr QoMtioa, 
1839,  ih, ;  beoMMs  Preflucr,  1841,  ik. 
Peerages,  the,  of  .Scorbad  and  Irdaad  (Nolo 

Peerages,  first  creattos  of  [in  Eng.]  by  lettcn 
patent,  10  Ric  1 1.,  190 ;  preccdcnu  of  life, 
Ric  1 1.— Hen.  VI.,  none  since,  tqo-t ;  for 
life  only  aitempled  10  be  reimrodiaoed,  191, 
if.  I. 

i'eemgts,  life,  598,  m.  4. 

Peers,  spiritual  and  lay,  190:  Great  Oiuncil  of, 
summoned  at  York  by  Charles,  id^o,  480; 
their  numbers  at  diflcrent  pcriu«is  from  1454, 
592-6. 

Peint  forie  et  durt,  origin  and  aboUiion  of 
139. 

Pembroke,  William  Marshal.  Earl  of.  Regent, 
minority  of  Hen.  III.,  116  (<yi  160). 

Penry,  Henr>*,  trial  and  execution  of,  for 
seditious  words,  3S3. 

People,  the,  ranks  oC  19 '%  wretched  condition 
of,  /.  Steph.,  ji',  enjoy  iei^al  security,  /. 
Hen.  II..  76:  risinir  of,  agamst  taxation  of 
Ktc.  I..  £x  :  Ma^.  L'/tart,^  an  .ict  of.  £5 :  its 
promises  and  :;uarantees  to.  ib.  ;  securities 
ajairj«.i  oppresiiion  in  A/n^.  C/tart.,  107. 

/Vr  /'a:j.  trial.  2-i. 

PcrTot.  Sir  James,  Roj-al  Commissioner  in 
Ireland,  x'  21.  443. 

Penecutin;  statutes  against  Roman  Catholics 
and  Protestant  sectaries,  371. 

Personal  liberty,  how  assulred,  /.  Hen.  VII., 
30i. 

Pergonal  property  first  taxed  by  Hen.  II. 
[xiSS],  X37. 

Pestilence  of  1348,  doubled  value  of  laboor, 
350. 

Peter's  pence,  payment  of,  forbidr'en,  355-6. 

/*»'/! /yvr^  introduced  (/.  Hen.  111.),  X39. 

Petit  Serjcarttjr,  tenure  by,  52. 

Pt'titioH  fl/  31  Articles^  presented  by  Com- 
mons, 8  rleii.  IV.,  365. 

Petition  0/  Ri^ht  drawn  up  by  Commons,  450 ; 
anicn:lincnt  proposed  by  I^ords,  rejected, 
43 T  ;  .speeches  of  Alford,  Pym,  Coke  and 
^lartyn,  450-3 ;  passed  by  peers  without 
material  alteration,  453 ;  the  King's  first 
answer  to,  ib.  \  Ro>'aI  assent  given,  453; 
text  of  .vtx^tute,  45^-36. 

Petitioners  and  Ac  homers^  513. 

Petitions  of  Parliament,  Commons  endeavour 
to  procure  King's  a.«sent  to,  before  voting 
supplies  [3  Hen.  IV.],  360;  assume  form  of 
Statutes  under  name  of  Bills  [t.  Hen.  VI.], 
261. 

Petitions  to  King  or  Parliament  regulated  by 
X3  Car.  II.,  5x3  {c/.  Lord  Mansfield's 
decision  in  trial  of  Lord  Geo.  Gordon,  ^14, 
n.  3  ;  Act  cited,^  X848,  ib.) ;  right  of  subject 
to  present  petitions,  ib.  {cf.  ^45,  and  «.  ^); 
historical  development  of  right,  5x3 ;  main- 
taincd  by  Bill  0/ Rights,  ib. 

Phelips,  .sir  Edward,  dismissed  from  Commis> 
sion  of  Peace,  16x4,  434. 

Phelips,  Sir  Robert,  committed  to  Tower, 
162  x-3,  443 ;  appointed  Sheriff  [1636],  446, 
n,  3. 

Philiphaugh,  battle  of,  X645,  504. 
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Pigg  r.  Caitr,  bst  case  in  which  ▼illeinftgv 

was  pleaded,  953,  m.  3. 
Pigotc,  Sir  Christopher,  M.P.,  expelled  House 

at  request  of  Jac  I.,  413. 
Ptlgriauce  of  Grace,  the,  and  other  rebellions 

on  suppression  of  monasteries,  360 ;  ruthlessly 

stamped  out,  /^.,  and  «.  1. 
Pitt,  William,  the  Great  Commoner,  antipathy 

of  Geo.    II.   to,   576;    speech  to  King    on 

acceptinc:  office,  i6. 
Piu,   William,   the   younf^cr,    Premier,    1783, 

i84 ;  gains  support  of  nation,  16. ;  advocates 
*arl.    reform,    i78»-5 :    xi<e%    peer-creative 
power  (proftKcly,  to  reword  merit,  itcl.  503. 

Pius  v.,  Hull  of,  i57r,  dcposini;  and  cxcom* 
municatintc  Klizabeth,  375,  and  n.  2  I  injured 
those  it  wan  dcsii;ncd  to  serve,  iS.,  m.  a; 
statutes  in  reply  10.  ;^. 

Place  Hill  of  1742,  56^ 

Plantagenct.    ^\v  Angevin. 

Pleas  of  Crown,  no  sheritT,  constable.  &c..  to 
hold,  [.1/(1^.  CAart.],  9S  :  important  m*  mark- 
in<(  e^a  in  our  Criminal  judicature,  ifi. 

Pledges,  A.-S.,  principle  of.  30. 

Pluraliiie«.  NUitute  forbidding  [15:0].  ^43. 

Pole,  Edmund  and  <Vrthur,  convictc-d  of  hi^h 
treason  [1561).  373. 

Pi>/*.:  .Michael  de  la.  Earl 0/ SuJTjik,  Impeach- 
ment  of  (i3i61,  242. 

PoU^  William  de  la.  Dnke  o/Sajfiflk^  Impeach- 
ment of  [1449],  267.  * 

Police  or^j^nisation  of  An s;Io- Saxons,  154; 
expansion  of  ancient,  156;  supplemented  by 
Watch  and  Ward^i233J,  153. 

Poor  LawSt  Act  of  1601,  Amendment  Act, 
1834,  Commissioners,  1834,  Board,  1S47, 
LoNcal  Government  Board,  1871,  relief  in 
ancient  times,  tithes,  &c.,  &c.,  sf*  note,  396- 
400. 

Ptf'Af,  the,  William  the  Conqueror  refuses  to  do 
fealty  to,  for  Crown  of  En:^land,  59 ;  struggle 
of  John  with,  88,  335 ;  claims  and  exactions 
of,  persistently  resi>icd  by  kings  and  people, 
id.  ;  growth  of  power  of,  from  Conquest  till 
Hen.  III.,  ifi. ;  John  concedes  to  [veto  on], 
nomination  of  church  dignitaries,  16.  ;  claims 
and  exactions  of,  resisted  by  Edw.   I.,  336 ; 
answer  of   English    Parliament  to  letter  of 
Boniface  VIII.,  /^.  ;  series  of  statutes  passed 
to  check  aggressions  of,  id.  ;  [Z7«r  As/orta/is 
i?^/.,  ^5  Edw.  I.,  to  prevent  taxing  by  alien 
Supenorn,  16.]  \  Stat,  of  Prorisors,  25  Edw. 
III.,  against,  337  ;  Stat,  forbidding  citations 
to  Rome  bv,  338  ;  former  prohibitions  re- 
enacted  with  special  provisions  against  ex- 
communication   [1389],     3^9;    struggle    of 
Crown    with    Boniface    IX.,    i6.  ;  StaL    of 
PrtufMHtiire  enacted  [1392],  340;  IJoniface 
yields,  i6.  ;  vices  and  exactions  of,  disgust 
even  orthodox,   344 ;   Annates  taken   from, 
^^2  ;  Appeals  to,  from   Spiritual   Judges  in 
England  forbidden.  353  ;  p.iynicnt  of  Peter's 
pence  to,  forbidden,  355  ;  Royal   Proclama- 
tion   again.it,    1534,    358;   sends    Jesuits   to 
te-convert  England,  376 ;  petition  of  House 
of  Commons  against  growing  power  of  [  1622], 
440. 
Popish  plot,  the  [supposed],  524,  n.  2. 
Popntus  or  ctviias,  the,  5. 


Pofphyrweniii^  the,  (A.-S.  preference  for],  eS. 
PorilamC  Wm.   Bentinck,   Earl   of,  cat*   of 

impeachment  of,  170X,  43S,  n. 

Post'Hnti^  the,  7  Jac.  I.,  413,  «.  4,  497. 

Powell,  J.,  judgment  in  case  0/  tkt  Stvtn 
Bishops,  537. 

Poynings'  Liw,  149^  [Eng.  Pub.  Statutes  to 
h.ive  force  of  Law  m  Iceland],  321. 

Prtu'Ci/^,  writ  of,  .!/«<'.  C/tarf.  on  issue,  100. 

Pnu'tnHuifnti's  clause  [inferior],  clcrg>'  repre- 
sented in  Pari,  under  (/.  Edw.  I.],  2^8. 

PraiMMKirf^  origin  of  oiTence  known  as,  338, 
H,  3  ;  statute  of,  16  Ric.  II.  c.  5,  339 ;  whole 
clergy  in  a,  349 ;  .il-(o  laity,  330 ;  general 
|);ir(ion  by  .Acts  of  Parltamcnt,  351. 

Preachers,  liill  pas>ed  by  Lords  against 
[Heretical),  3^1  ;  [>ctitioncd  against  by 
WycIitTe,  .ind  [not  ax-sentetl  to]  by  Common*, 
ib.  ;  nevertheless  (remained)  on  Statute  Book 
(till  Stat.  I^w  Rev.  .\ct,  iSdj],  /A,  m.  4. 

Premier,  the,  position  of.  5'>5. 

Prerogative  of  Crown,  exclusion  of  members 
from  House  not  a  {StrickiaHtCs  casc^  tS7iJf 

332. 

Prerogatives  of  Crown  (the  Legal).  572. 
Presrnterian  >ystem.  attempt  to  introduce,  into 

Press,  iitcrty  c^',  restraints  of  censorship.  631- 
3:    Junder    Commonwealth),    633;    .Milton's 
Arcct*a^tka.  ib.  \  Licensing  Act.  i56a,  ir.  \ 
anything  published  concerning  t^vemment 
declared    criminal    ly  Judges  [167^],    634; 
renewal  of  Licensing  Act.  xcSs.  th.  ;  its  final 
expiration  [1695],  tb,  '.still  subject  to  restraint, 
ib.  ;  Stamp  Act  (zo  Anne],  6^5 ;  and  law  ol 
libel  used  to  suppress,  636 ;  complete  freedom 
since  1832,  633. 
Pride,  Colonel,  purges  Commons  [1643],  507. 
Priests.     Sec  Clergy-. 
Primer  seisin^    relief  payable  by  tenant-in- 

chief,  50. 
Primeval  Teutonic  institutions,  4. 
Printing  and   b(X>kselling,  restrictions  on,  by 

Eliz  ,  333. 
Printing,  penalties  attaching    lo    disqtialified 

persons  under  .Stuarts^  633. 
Piinc  P*s,  justice  administered  by,  4. 
PriviU-^c  ft/  Pariiatih'ttt,  268 ;  cases  of  Ferrers 
and  SmaiUyy  399  ;  of  No7ueii  and  countv  of 
Norfolk,   to.  \    Stories  case,   400;    Copley* 
case,  40t  ;  Hairs  case,  ib. ;  Dr.  Parry's  case, 
ib.  ;  lUands  case,  ib.  \  Long's  cnse,  ib.  ;  Jac 
I.  on,  44X  ;  question  of,  raised  [in  case]  of 
Kiiot,  Se/iitH,  ^tc,  /.  Car.   I.,  462  ;  right  of 
Gammons  to  commit  for  breach  of,  617. 
Privy  Council,  pers0n.1l  jurisdiction  of  King 
continued   in    his,    143 ;    scries    of   statutes 
passed  in  restraint  of,  147  :  origin  of  legisla- 
tive charactcrof,  151  ;  judicial  powers  of,  ib. 
attempted  rexivai  of  ancient  authority  by 
.let  0/  Sett/tffunt,  561. 
'Privy  Seals,' Car.   I.  attempts  to  raise  money 

upon.  443  :  and  m.  2. 
Prok^.iie  fees,  siat.  in  rc-trainl  of,  34S. 
,  Proclamaii'ns  of  Hen.  VIII.  ^iven  forre  of 
I  law,  (31  Hen.  VIII.  c.  3).  3i3  ;  st.-xi.  repealed 
I  by  Kdw.  VI.,  324;  still  continued  to  be 
I  issued,  326 ;  /.  Lliz.  3S0-9,  and  2^9t  '*•  >  * 
[       complaints  of  abuse  of  Royal,  417  ;  answer 
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III.,  a37,  964, 


orHcn-VllL— 
of  iiKlga  M  to  Icedky  oT,  419 : 
■ad  oppraaaivc,  /.  Car.  I.,  464. 
VwwMM%  aitd  Paffdoocnpoimhadj 

349* 
Pr9riMwm$pfOxf0ni,  t>s8.  195. 
PfveU»rt,  StMi.  0j,  a5  Edw. 

Proxics  la  Hooie  of  Lords  dUooiuinaed,  1868, 
593. 

Pvyntu,  Wm,,  •ever*  temencc  on,  for  pnblish- 
\T\7i  HUtriomastix  [1633I,  466;  do.  by  Star 
Chamber  for  pulilithini;  other  works  (1637], 
lb. :  popuL-ir  sympathy  with,  ib. ;  liberated 
by  Lofii;  I'orL,  ^i2. 

PtiMic  account*,  l*arl.  ComnuMioa  appoixiCcd 
to  enquire  iMO  [1666].  517. 

Punishment*  umicr  early  English  Law,  34 ; 
\cvcnty  uf,  /.  Hen.  L.  <9 

Piiriun*.  J  cr-tcution  of,  377  :  loyalty,  ^Eo ; 
C"<nvcjiti'  1«:*,  331  ;  attempt  to  >upprc%s  them 
l'5''7l.  ^b.  :  attack  K|»ix;o{>acy,  it;  ;  lihclUrt 


piini-hc'l    uith    licath    (if. i 

in  Cv.mm  m*.  /.  K::/-  --,-> :  1 

;.'.  :  '  Mi...:.ar>"  iV:::i^n  :  1 
/'wT<*,r<i «..<■,   ;r-vj%;t.n    a«.   t) 


x\  ^- 


{>)liiica] 

>cr   rr.e  '.r^ani^cti 

..in:*  ..;.J  u:>hc*, 

I  a  J.  I..  4  Xj.  «.  3. 

mixic  Ly  .'/j<'. 

;  prcroijative 

XI3 ;  restrxcicii  by 


tb..  0^ 


C  uiri..  ZI3  :  abu>c«  ut 
of.  re^;4••cu  by  Cu".  II., 
I>jn^  Pari,,  4-6. 
Pym,  j<-hn.  elected  for  Calne  [1614],  423,  n.  ; 
impriitoned  by  lac.  I.  [1622-3],  44a  ;  spe€ch 
on  Petition  0/  Rights  45 1  I  his  s;}eech  in 
Loni;  Pari,  on  state  of  kingdom,  481  ; 
denounces  StraiTurd,  tb.  ;  hi&  firm  o^>po»iiion 
to  Car.  1.,  4C9  ;  motion  of,  on  the  new  Army 
plot,  4pi  ;  Car.  I.  offers  him  Chancellorship 
of  Exchequer,  5^7  ;  his  speech  in  answer  to 
articles  impeaching  the  Five  Members, 
600-2. 


QU.\KERS  allowed  to  substitute  affirmation 

for  oath  [1833],  3  &  4  Will.  IV.,  629  [ ;  do.  in 

Pari.,  ibX 
Qu.irantine,  widow's,  94. 
Queen  consort,  position  of,  34 ;  privileges  and 

possessions,  ib. 
Queen  regnant,   doubts    as  to  Constitutional 

powers  of,  331  ;  settled  by  [i  Mary,  sess.  3, 

c.  xj,  ib. 
Quia  Emptores^  sub'infeudation  forbidden  by, 

5a  ;  stai.  of,  205. 


RALEIGH,  Sir  Walter,  public   opinion    on 
execution  of,  431. 

Pa/^es,  Sussex  divided  into,  14,  n.  x. 

Kced.  Alderman,  oppressive  treatment  of,  t. 
Hen.  VIII.,  315. 

Reform,  scheme  of,  drawn  up,  t.  Steph.,  ^3 ; 
fully  carried  out  by  Hen.  XL,  75  ;  commission 
of,  appointed  t  Ric.  II.,  343  ;  Act  of,  il6j, 
293,  H.  3  ;  advocated  by  Lord  Chatham  m 
1706,  606,  607  ;  Wilkes'  scheme  of,  ib.  ;  and 
Wm.  Pitt's,  607 :  question  of,  revived  after 
Peace  of  x8x5  ib. ;  passing  of  Act  of  1833, 
393,  607  ;  its  principal  provisions,  608  ;  Act 


Kdorai  Bob  oT  183s  aad  x%j»,\ 
Lurdk  S97;iTini-Mn  fayi 
ofnewpeen.^. 

RfUrmtmti^,  the,  334-366;  t.  Hem.  VI I L, 
Political  laad  Lccal)  rather  ikaa  RcJi^kMS. 
334  ;  doctrinal  changes  under  £d«.  VL  and 
Lliiabcth  (unanicmional  cooscqacnoeL  tb.  \ 
cauic^  of,  los^  in  opcncioo.  ih. ;  JnHiocn  of 
Luther's  wruins^  (00  Loilardisai  andl,  345  ; 
some  refona  of  Ecclesiastical  syttcni  inervic<- 
abte,  ib. ;  precipitated  by  P<^>e*s  action  ia 
Hen  VIIL's  divorce  suit,  346;  dacuiacs  of 
.\n,;lican  Church  declared  by  Henry,  363 ; 
reformation  in  religion  under  l^dw.  VL,  364  ; 
cotisiderable  oppoMUoo  to,  365  :  persecution, 
ib.  ;  rc'estabii^hment  of  Papal  religion  by 
Mar>',  1 553-sS,  ib. :  Reformation  pranoted 
by  Marian  persecution,  ib. 
!     P-'/xfrtitatioH  Pari.  (f5?o-j61.  346. 

lvtf,;al   Uifjce,  iheor\"  ot    inherent   paramount 
pi^wer  in,  repu^noni  to  ascient  Constitution, 

Rc,;cr!cxc>.  hi»iory  of.  r;2  «•/  scq.  ;  Acts  passed 
;Hcn-  Vlll.— Vict.J,  ::iS-3ooL 
I     Registration  of  Births  Marriages,  and  Deaths, 
estaL»ii>hcd,  631. 
Rciic/zLT^^  fffsmer  seisin^  50. 
Reliefs,  mitigation  of,  Ch.  Hen.  L,  65 ;  sum 

defined  by  Mag.  CAart.^  93. 
Reli;;ious    houses,    35    Edw.    1.     to    prevent 
[Foreign]    alien     superiors     from     taxing 
(English],  336. 
Rcjigious  libmy  not  recognised  by  Constitu- 
tion [/.  Eliz.],  3S5,  and  a.  x. 
Representation,  defects  in  system,  6oz,  tt  *€q. 
Reauests,  Court  of,  supposed  origin,  [13  Ric. 

IL],  151,  ».  6. 
Revenue,  sources  of  [/.   HeiL   I.],   za6;  ex- 
pedients  of  Car.  1.  to  raise  a,  463 ;  of  the 
Crown,  5S8. 
Revenue  officers,  disfranchisement  of,  {i76a]i 

603. 
Revolution  of  x688,   183 ;  its  salutary  conse- 
quences, 543  ;  Macauiay  on,  ib. 
Revolutionary  period,  z64a-6o,  504-8 ;  lesoits 

of,  50S-10. 
Rex  AHgtia^  John  first  so  called  on  Great 

Seal,  x63,  a.  5. 
Rich,  Sir  Nathaniel,  Royal  Commissioner  in 

Ireland,  x63z,  442. 
Richard    L,    1 189-90,    absentee    king,    80 ; 
excessive  taxation  of^coiintry  by,  ib. ;  popular  . 
rising  in   consequence,    81;     Constitunonal  * 
opposition  of  clergy,  ib.  \  administration  of 
his    four   Justiciars,    82;    his   Charten    to 
boroughs.  83  ;  summary  of  reign,  ib. ;  right 
of  succession  to  throne,  167  ;  death,  168. 
Richard  II.,  x 377- 13 99 ;  Constitutional  import- 
ance of  reign,  337  ;  despotism  and  deposition, 
338 ;  the  three  periods  of  his  reiga,  U>.  ;  par> 
tiality  for  favourites,  341  ;  arrogant  behaviour 
to  Pari.,  343 ;  questions  propounded  by,  to 
Judges  at  Nottingham,   343  (mt  355);  his 
plot  against  ParL,  344 ;  apparent  harmcmy 
of,  with  ParL,  353 ;  despotic  measures  of,  255 ; 
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RlCHABD  II.—  . 

reveaue  graafced  to  for  life,  956;  appoints 

Commisaioaen,  who  usurp  power  ot  ParL, 

ih, ;  his  short  triumph,  ih, ;  depocition,  273, 

956. 
Richard    III.,    1483^3:    his   accession    in 

accordance   with   washes    of   nation,    178 ; 

Crown  entailed  on  his  issue,  ih. 
Richardson,  C^.,  consulted    by  Car.   I.   on 

Petition  0/Rt^kt^  45a. 
Rickhiil,  J.,  petition  of  House  aeaiost  [perhaps 

an  informal  ImpeichmentJ,  367. 
Ridinf;s  in  Yorkshire,  Lincolnsnire,  and  Co. 

Cork,  14,  n.  1. 
Riot  Act(t  Geo.  I.),  338,  «. 
Roach,  AKlerman,  oppressive  treatment  of,  /. 

Hen.  VI 11.,  315. 
Robert  the  Crusader.  Duke.  164. 
Rockingham,  Marquis  of,  Premier,  1765,  580 ; 

1 73 2,  583. 

Rocer,  Up.  of  Salisbury,  Chancellor,  [xiox-3]. 
afterwards  Justici.ir,  X107,  63  ;  arrest  of  by 
Steohen,  73.  and  n.  i. 
Rotl/s  Cixsf.  Priv'.le^c,  /.  C.ir.  I.,  457,  45').  ^ 
Komnii  Catholics,  {lersccutin;;  si.-itutcs  of  £!t7a- 
bcih  as;ainNt.   37/  ;  .*u.>pec:ed   of  i!i*loyaliy, 
274  :  patrio:i'<m   di<ip'uved  by,  during  crisis 
of  the  .\rmada.  37Q  :  further  persecution  o^^ 
(13S5-93],  /^.  ;  number  of,  who  sunered  death 
dunng  Elizabeth's  reig^,  2*5.,  n.  2 ;  indulgence 
to,  by  Jac.  I. ,  407  ;  excepted  from  T>>It:racion 
Act,  I  Will.  &  >Iary,  634  ;  disabilities  taken 
from,  by  Emancipation  Act,  1829,  628  ;  com- 
plete religious  libertv  >^ven  to,  by  [7  &  8 
Vict.  c.  X03,  ^  &  to  Vict.  c.  59].  628-9. 
Roman  Catholic  peers  excluded  from    ParL 
by  Pari.  Test  Act,  1678,  534,  535,  m.  x. 

Roman  I.dw;  disappearance  of,  from  En|f. 
Judicial  system,  3 ;  indirect  induence  (^, 
after  conversion  of  English,  ib.  ;  re-intro- 
duced from  Continent  in  i3th  cent.,  ib.  ; 
taught  at  Oxford  by  Vacarius  [XX49],  ib, ; 
man^  of  its  principles  absorbed  in  Eng. 
Judicial  system,  ib. ;  Judges  prohibit  citation 
of,  in  Common  Law  cuuru  [A  Ric.  II.],  X49, 
n,  5. 

Root  and  Branch  Bill,  [Sir  Edward  Dering's, 
X641).  494,  n. 

Rotten  Boroughs,  ffreat  creation  of,  i.  Edw. 
VI..  Mary  and  EUz.,  333. 

Royal  authority,  checlcs  on  [/.  Heiu  VII.], 
308. 

Royal  Succession  Acts,  Hen.  VIII  enact- 
ments of,  X79-80,  357 ;  oath  imposed  by,  ib. 

Royal  Supremacy,  Canons  of  Will.  Conq.  on, 

S9* 
Royalty,  development  of  institution  of,  7. 

Russeii.  Earl  on  the  despotic  power  of  Car.  II., 

539    His  remarks  on  a  Staxiding  Army,  535,  n, 

SACHEVERELL^  Dr.,  case  of  impeach- 
ment of,  17x0,  438,  n.  {f/,  338,  563)  [and  C's 
»•.  3J. 

Sacrament  not  to  be  administered  except  by 
ordained  priests,  [13  &  14  Car.  II.,  sec.  14], 
534  ic/.  634). 

Sailors,  impressment  of  [illegal  by  Long  Pari.], 
487,  «. 


Sl  Alban's,  Council  of,  firtt  ntkHmml  rtfrt' 

seHtaiitt  oMsembfyt  90,  193. 
St.  A%apK*,  Dean  0/^  out  of,  1779,  638. 
St.  David' tf  Bp.  0/t  emu  t/t  freedom  of  specfch* 

373. 
St.  Edmund's  Bury,  confedciacy  of  barons  at, 

9(. 
St.   John,  Oliver,    (cites  Ma^.   Chart..,  &c.] 
against  Benevolence  asked  for  by  Jac   I., 
435 ;  fined  and  imprisoned,  ib.  \  his  argument 
in  HamptUrit  aut^  473 ;  made  Sol. -Gen.  by 
Car.  I.,  489. 
SaUidin  tithe,  the  [xt88].  81. 
Salisbury,  Gemot  of,  1086,  46. 
Salisbury,  Herbert,  Bp.  of,  81. 
S^ncroft  s  party,  1688  [for  Regency],  539. 
Sandys^    Sir    Edwin,    [.M.P.,    not    to    leave 
London,  16x4],  434 ;  prosecution  of,  1631-3, 
440. 
Sa/^ientex^  «  members  of  Witan,  26. 
SaviJe,  Sir  John,  dismissed  from  Commission 

of  Peace,  i6z4,  434. 
Saxons,  not  mentioned  by  Tacitus,  4 ;  men- 
11  >ncd  by  Pio'.emy.  ih.  \  form  confedemcy  of 
North   G«rman  tribes,  ib.  \  retain   inJcp«n- 
^  tience  of  R'-me.  ih. 
Schism  Act,  [1713].  12  .■Vnnc,  c.  7,  623. 
Scho  tlniasiers  required  by  Act  of  L'niformity, 
1^62.    [sec  c],   to   conform   to    Church    of 
£n{;land,  520. 
Scotch  .Army,  money  grant  by  Long  ParL  to, 

43^. 
Scotlotid  acknowledges  superiority  of  Hen.  II., 
7^  ;  induence  of,  on  ecclesiastical  affairs  of 
England,  ^83 ;  interference  of  Car.  I.  with 
Church  o/,   476 ;  visit  of  Charles  to,   489 ; 
alarm   caused  by  the  'Incident'  in,   490; 
secret  treaty  of  Charles  with,  [164SI,  505; 
Jac.  II.  de{X)sed  by  Scottish  Estates,  ^43,  m.  ; 
representation  of  Peerage  of  in  Parliament, 
&c,  593,  594,  n,  \  abuse  of  franchise  in,  604  ; 
Reform  Act  for,  X833,  608  ;  x863,  609,  n.  4. 
Scroggs,  C.J.,  declares  it  criminal  to  publish 
anything   concerning    Government,    1x679], 
634,  and  n.  x. 
ScMta^f  commutation   of  personal    military 
service  for  payment,  [XX59J,  76,  X55  ;  not  to 
be  imposed  except  by  common  counsel  of 
nation,  [Mar.  Chart.],  X05  {ser  zz8). 
Sea-kingpi,  leaders  of  Danish  invasion,  9. 
Selden  imprisoned,  [t6a3],  443 ;  complaint  by, 
to  House,  of  breach  of  Petiiioa  0/  Right, 
457 ;   his   Mart   CloHtum,    an   answer   to 
Grotius'  Mart  Libemm,  469,  m.  x. 
Septennial  Act,  17x6,  6ta  ;  attempu  to  repeal, 

6x3. 
Senlac,  [or  Hastings,]  battle  of,  39. 
S€veM  Bishops,  luimes  of,  537,  n.  3 ;  trial  of  the, 

1688,  537-8  ;  Macaulay  on,  ib. 
Seymour,  Lady  Jane,  179. 
Shelbume  Ministry,  [1783),  583. 
Sheriff,  the,  his  office  and  duties,  15  ;  govern- 
ment of  shire  executed  by,  48  ;  from  time  of 
Philip  and  Mary  the  omce  of,  purely  civil, 
i39t  M-  3  :  early  abuse  of  power  of  returnin|f 
Members  to  Pari.,  378 ;  attempt  to  restrain 
do.  by  statute.  [Wc«tm.  I.,  5  Ric  II.,  and  \x 
Hen.  IV.,  and  93  Hen.  VI.,]  378-9. 
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Smith,  Sir  Thomas,  ComMOKWtalih  0/  Eng' 


SocafCy  philoloe^'  of,  53,  m.  3. 

Sofft^rt,  John,  Lord,  r<u^  of  Impeachment  of, 
1701,  433,  n. 

Somerset,  County  of,  resistance  of,  to  benevo- 
lence /.  Jac.  I.,  436,  and  n. 

Sovereign,  diminution  of  personal  influence  of, 
since   Geo.   III.,  585  ;  private  propert/  of, 

Spain,  policy  of  Jac.  I.  towards,  430 ;  scheme 
for  marriage  ofson  with  Infanta,  431 ;  odious 
to  English,  r^.  ;  petition  against  by  Commons, 
440;  abandoned,  443. 

Speech,  liberty  of,  speech  of  Peter  Wentworth, 
3^3 ;  Elizabeth's  definition  of,  394.  (See 
Freedom  of  Speech. ) 

StaflTord,  Sir  Thomas,  rebellion  of,  339,  ».  3. 

Stamp  Act,  organised  opposition  in  parliament. 


Sher1o:k*«  part/.  1688,  (wished  con<iitioiial 
Rcacontcion  or  James,  j  j]^ 

SM^m^meyy  ease  0/^  decision  of  the  Court  of 
Exchequer,  467;  Sir  Willbm  Noy,  Atty.- 
G«n.,  originator  of  (Writ  oOf  itf'  \  •  violation  * 
oi  Petiticm  ttf  Rights  468  ;  the  three  %irrits  of,  | 
468-70;  exteaded  (by  Lord  Keeper  Finch]  . 
from  seaports  to  whole  kingdom,  469 :  refusal  ! 
of  Hampden  to  pay.  (1637I,  470  ;  proceedings 
against  him  in  Exchequer,  ih.  \  extra-judicial  ; 
opinion  of  judges,  471  ;  arguments  on  ca!«,  j 
ih.  :  Judgment  for  Crown.  473 :  effect  of  do.  , 
on  people,  474-76  :  Charles  otTen  to  give  it  ; 
up  for  twelve  sub%idie«,  471)  ;  oflTcr  rejected 
by  Common*,  ih.  \  Lord  Niayor  .ind  Sheriffs 
of  L.ondon  prosecuted  fur  not  levying,  4^0 ; 
.-ibolished  by  Long  P.trl.,  4S5. 

Shire,  aggregation  of  hundreds,  13;  .is  tern* 
tonal  division,  14  ;  government  of,  &c.,  is  ; 
theory  as  to  original  independence  of  each, 

V* 
Shiremoot  or  Scir^gemet^  constitution  of,  31, 

133,  and  n.  t,. 
Shirley^  .Sir  Thomas,  cau  of,  1603,  freedom 

from  arrest.  276. 
ShirU'y  v.  /'.ii.v — controversy  between  Lords 

ami  C^mmonN  as  to  i'.:risdiction  of  former,  in 

K<;uiiy  .ippeal*.  [1675],  510,  h. 
Sn  »r.'  J'liH.,  i'=40.  a  77. 

Shrewsbury,  Pari.  01,  (liSi)  203  :  (1398)  355. 
StW»*y,  .Ai^frnoH,  fOJ**  i*/;  [1683I,  325,  w. 
SiGERCRT,  King  of  Wessex,  deposed  by  Witan 

.[755).  ilis^*  I72)- 

Simnel,  Lambert,  321.  n.  3. 

Sign's  Pica  n/^aimi  Prelacy^  [Alex.  Leigh- 
ton's],  465,  «.  3. 

Sitfusocnn,  private  jurisdictions,  31. 

Six  Acts,  the,  18x9,  [against  Seditious  meet- 
ings,  Blasphemous  Libels,  &c.],  635,  h.  4. 

Skinfur  v.  Ecut  India  Co.,  controversy 
between  Lords  and  Commons,  [1668-9,]  3<^t 
n. 

Slavery-,  Colonial,  legalised  by  stats.  Will  III. 
.ind  Geo.  II.,  352,  n.  3  ;  abolished,  1S34,  353, 

M. 

Slaves,   35,000  in  Domesday,   19  ;  hereditary 

and  pen.1l,  i6. 
SLive    trade,   petition  by  Quakers,   1783,    to 

abolish,  5x4. 
Smalleys  case,  1375,  375. 
"rnith.  Sir  T 

land,  404. 


Stamp  Act— 

1766,  by  th«  '  King's  friends '  to  repeal  of 

581. 
Standish,  Dr.,  and  Convocation,  xu^ 
Stannaries  Court  of  Cornwall  and  Devon,  370, 

m.  I ;  abu«e9  remedied  by  16  Car.  L  c.  15, 

486,  M.  X.  • 

Star  Chamber,  the,  had  p<^wer  of  fining  and 
impri'ioning  juries,  139  ;  origin,  15s  ;  dledine 
qX  jurisdiction,  ih.  \  renewed  in  more  le|^ 
form  by  Hen.  VII.,  ih.  ;  old  jnrisdiction 
revived  by  Hen.  VIIL,  153;  under  Stuarts 
pnctically  merged  in  Pnvy  Council,  ib.  \ 
review  01  jurisdiction  and  procedure,  ifr. ; 
abolished,  1641, 154  ;  criminal  jurisdictioa,  /. 
Hen.  VI L.  310;  punishments  inflicted  by,  /. 
Car.  I  ,  456,  465-7  ;  victims  released  by 
I»ng  Pari.,  483  ;  abolished  by  Long  ParL, 
435. 

State,  ancient  supremacy  of,  over  Church 
maintained  by  William  L,  59. 

.Stat,  for  secunty  of  subject  under  King  de 
facto,  309 :  held  not  to  cover  proceedings  of 
.1  non-regal  government,  310. 

St  It.  of  .Acton  Bumell,  or  De  Mercatinibus^ 
203. 

Stat.  o{  Praemunire,  16  Ric.  11.  c.  6,  339,  340. 

St.li.   of  Prcvtsors,  25  Edw.    III.,  1350,  337, 

Suit.  01  the  Six  Articles,  X539,  363. 

Stat.  Westminster  L  [1375],  preambles  of,  sos. 

Stat.  Westminster  II.  \Ue  Donis\,  304,  n.  3.. 

Stat.  Westminster  III.  [Quia  Emptcres\,  905. 

Stat,  of  Winchester  [x 33 5],  X5^ 

Statutes,  frauds  in  drawing  up,  from  petstions 
granted  by  King,  361. 

Statutes  [in  restraint]  of  Pope  [1306-93],  336. 

Statutum  IVallia,  X3  Edw.  I.,  330. 

Steele,  Sir  Richard,  on  Triennial  Parliaments, 
6x3  ;  expelled  from  Commons.  17x4,  6x5. 

Stephen,  1x35-54,  his  two  Charters,  70  ;  con- 
firms laws  of  Hen.  I.,  Uf. ;  concessions  to 
clergy,  ib.  \  and  nation,  7X  ;  tumult  and 
anarchy  of  his  reign,  ib.  ;  creation  of  new 
earldoms,  73  ;  arrest  of  [Bps.  of  Salisbury, 
Ely,  and  Lincoln],  ib. ;  death  of  hb  eldest 
.son,  ib.  ;  agreement  with  Henry,  son  of 
Matilda,  as  to  succession,  ib. ;  Peace  of 
Wallingford  and  scheme  of  reform,  ib. ;  his 
election  to  Crown,  163  ;  his  title  to  it,  ib.  n, 
4  ;  his  death,  73,  x66. 

Stockdale  v.  //afwan/— conflict  between  Com- 
mous  and  Courts  of  Law,  X839,  633. 

Siorie.  John,  M.P..  case  of,  imprisoned  [1543], 
by  House,  for  disrespectful  language,  sc, 
400. 

Strafford,  Thomas  Wentworth,  Earl  of,  case 
of  impeachment  of,  433,  n.  ;  execution  of, 
434,  H.  ;  and  see  Wentworth,  Sir  Thomas. 

Stratford,  Abp.,  Edw.  III.'s  quarrel  with,  233, 
and  It.  I. 

Strathclyde,  kingdom  of,  retained  by  the 
Britons,  2. 

Strickland,  Mr,  M.P.,  question  of  privilege, 
393. 

Strode,  Richard,  M.  P.,  prosecuted  in  Stannary 
Court,  269  ;  [case  of,]  proceedings  declared 
void  by  4  Hen.  VIIL  c.  8,  370 ;  amd  the  stat. 
declared  to  be  a  general  law,  ib. 
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SlnnU^  IVUliam,  M.P.,  tmfKached  of  hish 

treaM)n«  497. 
Stubhe,  Thumas,  1579,  380,  n.  i. 
Smb-in/eudati^m,  43,  f  3 ;  put  a  stop  to  by  Quia 

E/M^tiirrst  305. 
Sni^mat   writ   of,    introduced,  149;   its  un- 

popubrity,  /A 
SubMtlies  vitied  in  diflTerent  proportions,  990  [, 

I2g6-ii45,  '4:  *•  *!• 
SuiCtssioH  to  Crtm'M,  167,  se^.  ;  right  of  Parlia- 

nifnt   to    re-seiile,   paramount,    173 :    Hen. 

VIII.    cinpnurretj    by   Pari.    10  limit,    180; 

ircav>n  to  dcnv  power  of  Pari,  to  limit,  13 

F.Iix    c    t,    182  :  condict   of   Eli/abet h  aiid 

Pari,   as  to,    ^90 :  qucMion  again   brought 

furward  by  Peter  NVentwrorth,  394. 
Sudbur>',  .«cat  for,  advertised  for  .•^alc  to  highest 

l>iiMer,  Cwi. 
Sully.  Due  Je,  his  opinion  of  Jas.  !.,  406. 
Supplies  .ippropriatcd  to  specific  piirooses  by 

Commons,  first  in>tance  I1333I,  szS ;  /.  Car. 

II..    514;    becomes    constant    practice    and 
^  undisputed  principle,  516  (c/l  939,  259). 
Su^n-itiacy^  Ado/,  i«59,  367 
.^^uvpcndinj;  pfiwcr  <»i  Crown,  262. 
Synods  of  c!cr,;y,  dale  I'rom  early  period,  22. 


T.ALLIAGE,  right  of,  surrendered  by  Edw.  I., 

Z26.  21X. 
Taltantm'x  casr,  307,  n.  3. 
Tarticld,  C.B.,  on  legality  of  Proclamations, 

Tar<us,  Theodore  of,  Abp.  of  Cantertur^*,  8. 

Taswell,  James,  his  "  Ten  Necessary  Quarries 
touching  the  Personail  Treatie '  (1648),  506^ 
n. 

Taxation,  the  Witan  only  had  power  to  impose, 
28-9;  heavy,  imposed  by  Hen.  I.,  69; 
excessive.  /.  Ric.  I.,  80;  Royal  claim  to 
arbitrary,  surrendered  by  Ma^na  Charta, 
106-7  ;  of  people  g«nerally  by  Hen.  II.,  126  ; 
of  income  and  personal  property  first  intro- 
duced, 127;  of  a  ^  fi/U-entky  16,  h.  3; 
pres.sure  of,  excites  oppo>iiion,  ib,  ;  right  to 
consent  of  people  to,  re-asserted,  ib. ;  gradual 
growth  of  indirect,  129;  point  of  transition 
from  local  to  central,  20a ;  Commons  vindicate 
their  riftht  to  share  in  any  legislation  regard* 
ing,  206 ;  principle  adopted  that  the  taxed 
must  consent  to,  207;  exclusive  right  of 
Pari,  to  impose,  2x7  ;  without  consent  illegal, 
226 ;  illegaJ,  rare  under  Lancastrian  kings, 
359  ;  consect  of  Pari,  necessary  for,  /.  Hen. 
vll.,  ao8 ;  resisted  by  mass  of  people,  /. 
Hea.  Vll,,  311-13;  right  of  import  and 
export  decbred  by  Judges  to  be  vested  in 
Crown,  415;  the  Book  0/  RaUs^  1608,  ib,  ; 
remonstrance  against,  416  ;  withiut  consent 
of  Pari.,  denounced  by  Commons,  1614,  423 ; 
two  Acts  of  Long  Pari,  close  scries  of  statutes 
against  arbitrary,  464. 

Temple,  Earl,  dismissed  from  Lord  Lieu- 
tenancy and  Priv>-  Council  by  Geo.  III.,  579. 

Temple,  Sir  William,  remodels  Privy  Council, 

558. 
Tenant,   investiture  on  giant  of  fief  to,  49 ; 
homage  of,  to  lord.  ib.  ;  oath  of  fealty,  rA  ; 
obligations  of,  to  lord,  ib. 


Tttuntts  in  capite^  48. 

Tenures;  feudal,  glance  at  outline  of  system  of, 
48  ;  though  abolished  by  Car.  II.,  spirit  of 
system  still  lives,  ib.  \  bv  Knight  servicr,  49 ; 
in  /ranA'aimoifptt  ib.  ;  by  Grand  Scrjeanty, 
52  ;  Petit  .Serje.-)niy,  ib. ;  in/ny  Socaj^f,  53  ; 
bun^aqe,  ib. ;  (;a^velkind,  54  ;  villeinage,  ib.  ; 
abolition  of  old  feudal,  under  Car.  II.,  ^n. 

Tt-rm  Rijcis.  Kolkland  dcvclopcs  into,  13. 

Territorial  divi^t'ons,  ancient  k.ngli>h,  13. 

Test  Act,  1673,  533:  design  ui'  Jac.  II.  to 
overthrow,  op{Xj>cd  by  Pari.,  535  ;  rep,  1828, 
623. 

Tcuinnic  Conquest  of  ilrttain,  1. 

Theobald,  Al>p.  oi  Cantvrliur)',  3,  «.  3. 

Theodore    of    T.irsus.    ^Vbp.    of   Canterbury, 
reduces  I''.cclc«>iastical  ur^anisat'ons  into  one 
^  National  Church,  S. 

Thcodo.si.in  Code,  extracts  from,  in  Lege* 
J/cnrici  Primi,  3. 

Thcoxvas,  19,  tvitf-throivas,  ib. 

Thirty-nine  articles  of   Keligion,    369 ;   made 
binding  on  clergy,  ib.  \  Car.    I.   issues  new 
edition.    458 :   ;K-tition   for  relief  from   sub 
scrip: ion,  rejected  by  Cv.mmons  1772,  513. 

T'tirty-titw  ArticuS,  J\-ti::rfi  o/,  I406,  2C5-6. 

T'u^rnitm's  cas^',  trial  by  battle,   105. 

Tf':or/>i's  tvui",  31  Hen.  VI.,  freedcm  from 
arrest.  273. 

Throiktuorton,  Sir  Nicholas,  cast  q/^  142. 

Tiu't^n,  the.  xg. 

Thcgnhooti,  etlects  of  the  growth  of,  so. 

Tithes,  orijjin  of,  397,  n.  ;  legal  obIi;;ation  of 
from  Sth  century,  ib.  ;  law  of  Ethelreu  1 1, 
respecting,  ib. 

Tithing,  e.xact  nature  of,  doubtful,  30  ;  respon- 
sibility of,  for  member,  ib. 

Titles  to  Esuie5,  Commissioners  appointed  by 
Car.  I.  to  inquire  into  and  compound  for  de- 
fects in,  464. 

Toleration  .Act.  1688-9,  ^>4* 

Tonnage  and  Poundage  enforced  by  Car.  I., 
on  Royal  authority  alone,  436,  459,  46^  ; 
merchants  imprisoned  for  refusing,  456  ;  n^Iit 
to  levy  renounced  by  King,  457 ;  granted  lor 
two  months  only,  by  Long  Pari.,  484. 

Torture,  abhorrent  to  Common  Law,  377,  «.  2 ; 
last  instance  in  England,  1640,  ib. 

Tory  and  Whig  parties,  origin,  597  ;  difference 
between,  ib.(st€  ^14,  560). 

Towns,  representatives  of,  summoned  by  t)e 
Montfort,  197  ;  progress,  198  ;  charters,  //'.  ; 
first  symptom  of  representation  of,  200. 

Township,  the.  Tun  or  l^ictu,  13. 

IVeason,  Law  of ;  lands  of  persons  con- 
victed of,  liable  to  forfeiture^  for  ever,  52  ; 
forfeiture  abolij^hed  [33  &  34  Vict,  c  33,  XS70J, 

328,  M. 

Treason -Felony  Act  (ix  &  za  Vict.  c.  xaX  236, 

x.,  6x6,  ft. 
Treasons,  Stat,  of,  25  Edw.   III.,  230,  n.  2; 

new,  /.  Hen.  VIII.,  3x6;  accused  not  heard 

in  defence,   3x8:  new   laws  of  Hen.   VIII. 

abolished   by  Edw.   VI.,   323  ;  re-enacted, 

X552,  333  ;  two  witnesses  rei]uired,  ib. 
Treaty  of  Alfred  and  Guthrum  defines  limits  of 

Danish  occupation,  9. 
Trial    (new),    first    recorded    instance,     i66r, 

14a. 
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hidex. 


Trials,    political,   unjustly  ooadacted   ander 

Tudlan  and  Stuarts,  tSs. 
Tribunals,  irregular,  aooushed  by  Long  Pari., 

Tnennaal  Act  of  Long  Pari.,  934,  996 ;  Act  of 

1694,  6|3. 
TrincdiL  neussHtu,  19 ;  prior  to  Conquest  all 

lands  subject  to,  48. 
Troyes,  Treaty  of,  966. 
Tudor  period,  general  characteristics  of,  304  tt 

Tun,  orii^inal  meaning,  13,  m.  3. 
TuH-^emot^  an  as»cinbly  of  freemen,  13. 
TuH'gerf/a^  the,  13. 
Twyn'scaUf  15  Car.  II.,  395,  n. 


UDALy  a  Puritan  minister,  alleged  libel  by, 

on  Bishop*  (1591  J,  jij. 
*  Undcrt.Tkers,'  the,  4^2. 
Vnitortmty^  Acts  of,  1559,  363:  1662,  525. 
Unitarians    excepted    from     Toleration    Act, 

I  Will,  ^t  .M.iry.  624. 
Univcr<iiies  TcNts  Act.  i3-i,  '''31. 
U:j  awt'iil    X's'><rtn;*lie'*.  riots.   vVc,   men-iurcs  to 

Nu;>;>rcs<.  :.  Hen.  VI 1.,  311  ;  5  &  4  tJw.  VI. 

c.  I  5.  against,  ^j.-*. 
L'tittirrtirij  TitrL.  6  Hen.  IV.,  565. 
Utrecht,  Peace  01',  1713,  43S,  h. 


VACARIUS,  teaches  Roman  law  at  Oxford, 
3  ;  his  *  Summa,'  ib.  ;  silenced  by  Stephen, 
i&. 

Vane.  Sir  Hear)*,  imprudent  speech  in  Com- 
mnns,  47Q. 

Vauifhan,  C.  J.,  celebrated  decision  in  Bushtifs 
cas^f  I4t. 

Venue  of  Jurors,  rale  as  to,  141. 

Vernon,  J.,  S/t/^-wo/uy  'iudf^ment,  474. 

Ver-ailles,  Peace  of,  1733,  583. 

Victoria,  Queen,  her  action  in  regard  to  the 
'  bedchamber  Question,'  1839,  5S6 ;  her 
Memoraniium  to  Lord  Palmerston  on  rela> 
titms  of  a  Secretary  of  Stale  to  Crown,  1850, 

587. 

Vuus,  the,  [or  Mark,]  5. 

Villeinage,  tenure  in,  34  ;  gradual  decline  of, 
933  ;  history  of,  944-252  ;  last  case  in  which 
it  was  pleaded,  15  jac.  I.^  351,  n.  3  ;  extinc- 
tion  promoted  by  dissolution  of  monasteries, 
363,  «.  I. 

Villeins,  ordination  of,  79-80,  and  n.  x  to  80 ; 
insurrection  of,  X38X,  244  {c/.  3^1);  statxis 
of,  /.  H-tn.  II.,  246;  change  in  signification 
of  word,  247  >  services  performed  by,  i6.  \  de> 
mands  of  iiisurgent  in  1381,  259. 

Visitation,  Articles  of  /.  Ric.  I.,  138. 


WAGER  of  Battle,  56,  and  /*.,  «.  3. 

Wager  of  Law,  loi. 

Wakefield,  battle  of  [1460],  176. 

Wales,  retained  by   Britons,   9 ;     annexed  to 

English  Crown,  1984,  ^20  (c/.  599);  English 

rights,    privileges,  ana  laws,   extended  to, 

1536,  ih. 
Waller,  Edmund,  speech  on  rights  and  priri* 

leges  of  Parliament,  477. 


Wallingfofd,  Peace  of,  tist,  73,  i6d. 
Walpole,  Sir  Robert,  690,  697. 
Walter,  Hubert,  Abp.  of  Canterbury,  J 

81. 
Waltham,  John  d«.  Writ  of  Subpmtm  iacro- 

duced  by,  /.  Ric.  II.,  149. 
ll^m/rmtaJbes,  Anglian  synonym  for  Hondreds. 

,14- 
Warbeck,  Perkin,  391,  ji.  9. 
WardskiPy  lord  entitled  to,  if  heir  under  age, 
SI  and  ib,  m.  1 ;  of  infant  tenant  of  socage 
estate,  53,  ».   4 ;  of  children  to  belong  to 
mother  or  relation,  Ch.  Hen.  I.,  66 ;  reinedy 
of  abuM»  of,  bv  .Magna  Charta,  93  ;  of  lands 
held  of  mesne  Lrds.  96. 
\Vas0H  V.  WaJUr^  iS63,  right  to  publish  faith- 
ful report  of  Parliamentary  debates,  deter- 
mined,  623. 
Watch  and  Ward,  [1252],  158. 
Wears  in  Thames,   iScc.,  prohibited  by  Mag. 
Chart.^  III. 
.    Wei;;ht!(  and  measures,  uniformity  of,  enjoiiaed 
[        by  Ma^.  Chart.,  izt. 

Wcish  M.-irches,  Court  of,  abolished  by  Long 

Pari..  4i5 
ll'i  ns.'tjifiz/^.    Lord,    attempt    to    create    [Sir 
Jantca  i'arkej  a  peer  for  life  <^M/jr  as,  191,  h, 
I. 
I    Wentwonh,  Paul,  M.P.,  391,  392. 
;    W'ciitworth,   Peter,  M.  P.,  his  speech  on  liberty 
I       and  freedom  of  iipeech,  392  ;  his  direct  attack 
on  Elizabeth,  393  ;  imprisoned  by  Commons 
j        ib.  ;  speech  on  Cope's  Bill,  ib. ;    again  im- 
prisoned,   ib. ;    brings   forward    Succession 
Question,  ib. 
Wentworth,  Thomas,  M.P.  for  Oxford,  sent  to 
Tower,  26x4,  423  ;  his  parenugc,  &c  »&.,  m. 

3- 

Wentworth,  Sir  Thomas,  elected  for  Yorkshire, 
493,  n.  I ;  appointed  Sheriff  [1626],  446,  jc  9  ; 
deserts  Popular  party,  and  created  Earl  of 
Strafford,  463 ;  adviser  of  Car.  I.  in  career  of 
despotism,  ib.  ;  attaches  great  importance  to 
opinion  of  Judges  on  levying  of  snip-money, 
47X,  M.  9;  Pym  denounces  him  m  Long 
ParL,  481 ;  impeachment  and  execution, 
489. 

Wtrgildy  a  money  compensation  for  man- 
slaughter, 19,  34. 

Westbury,  Borough  of,  fined  for  receiving 
bribe  at  election,  1571,  401 ;  ;Cio,ooo  offered 
for  seats  of,  1807,  609. 

Whig  and  Tory  Parties,  origin  of,  597,  598,  n, 
t ;  difference  in  principle  between,  598  {ff. 
5x3,  560). 

Whigs,  opinions  of,  as  to  forfeiture  of  Crown  by 
Jac.  II.,  540. 

)Vhiulocki\  James^  barrister,  imprisoned  [for 
Professional  Opmion]    t.  Jac   I.,  499,    m. 

X. 

Whiigift,  Abp.  [succ  Grindal],  3S1. 

Widows,  provisions  in  Mag.  Ckart.^  94  (c/I 
66). 

Wilkes,  John,  1776,  his  scheme  of  reform, 
606  ;  proceedings  of  Commons  against,  6x5  ; 
expelled,  ib.  ;  returned  for  Middlesex,  and 
again  expelled,  ib. ;  declared  incapable  of 
re-election,  ih. ;  again  elected,  1774,  6x6 ; 
Geo.  II I. 's  letter  to  Lord  North,  615,  n.  3  ; 
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Wilkes.  John— 
declar^ion   of  Commonji    expontred    from 
Journals  616 ;  elected  aldermaa  of  London, 
6ao 

IViikes  V.  li^oody  636,  and  m.  4. 

Will,  richt  to  devise  land  by,  (ceawd,  generally, 
at  Cona.),  51. 

William  the  AihcHn?,  136,  165. 

William  1.,  1006-87,  a  competitor  for  En:;lish 
Crown.  3  j  ;  «eciire«  moral  support  of  Hope, 
39 ;  invaiie!(  Flni;land  antl  det'eau  Harold  at 
Scnlac,  /A.  ;  elected  by  Witan  and  crowned 
at  Wextmin«tcr,  ih.  and  163 ;  assumes  title 
of  *  Kin^  uf  the  EngliNh,'  39  ;  in  theory  a 
Con>titutional  Kin^,  ib. ;  national  act  of 
alle.*iance  to  (io:.o|,  46  :  checks  power  of  his 
baron«,  47,  ami  xA,  h.  2 ;  abolishes  the  great 
earldoms,  t'f:  ;  his  p<tltcy  national  rather  than 
feudal,  55 ;  made  but  few  chan<e«  in  the 
La««,  /A. ;  renews  l.iw  of  Rdwanl  the  Con- 
fes«>r,  //>.  ;  maintains  public  peace.  57  ;  pro- 
hibits seilint;  of  men  into  forei;jn»laver>',  t'fi.  : 
harshness  ol' his  Forest  laws,  if*.  ;  refuses  to  do 
fealty  to  HiKlebrand,  58  :  [oeparates  Spiritual 
and  l"cm,>oral  Courts.  50  :j  hi-i  canons  of 
Royal  Supremacy.  :'('•.  :  .u*  opulence,  '.o ; 
great  j-Nnvcr,  61;  hi-*  .;;  •'vernmcui  liexpotic. 
/'/•.  ;  'summarj'  of  hi*  character,  61-2  :  hi'. 
[iio:i-prim  .>4cni:ar^"J  heirs,  103,  n.  2;  alliance 
with  Papacy,  333. 

William  II.,  10^7-1100.  Constitutional  points 
of  importance  in  hLi  rei^n.  63  ;  :jains  supp«>rt 
of  Hns;lish  a:;ainst  l^arons,  65 ;  prontis^s 
gootl  laws,  ih.\  accession  to  Crown,  164; 
death,  ib.^  and  ib.,  «.  3. 

William  III.,  1633-9— 1701-a,  his  election  to 
crown  by  Parliament,  184 :  invitation  to 
£ns;land,  538 ;  lands  at  I'orltay,  ib. ;  re* 
quested  to  assume  provisional  government, 
539  ;  declines  to  become  Regent  or  King 
Consort,  541  ;  opposed  to  Party  covemmeni, 
but  adopts  it  on  aidvice  of  Sunderland,  560. 

William  III.  and  Makv,  1688-9,  184;  accept 
crown,  542. 

William  IV.,  sudden  dismissal  of  Melbourne 
ministry  by,  585  ;  surrender  of  Crown  re- 
venues to  Pari.,  590W 

Wiltiamx^  Bp.,  case  o/^  in  Star  Chamber, 
465. 

Wills,  recognised  in  Ch.  Hen.  I.,  66. 

Winchelsey,  Abp.,  \Con/.  Chart,  partly  due 
lol,  2x3. 

Winchester,  Henry,  Bp.  of,  3,  n,  3. 

Winchester,  Stat,  of  [1285],  159. 


WindthoMk^  Secretary,  impeached  by  Long 
Pari.,  482. 

IKi/AMawise  men,  those  who  attended  the 
Witenagemot,  26;  Sigebert  of  Wessex, 
Kthelred  1 1.  and  Harthacnut,  deposed  by,  ib. 
(c/.  172). 

Wiu^  fine  payable  to  Kmg,  24,  34. 

Witenagemot^  ihe.  Bishops  members  of,  8; 
constitution,  25 ;  practically  aristocratic 
body,  36;  represented  national  will.  ib.  ; 
powers  most  extensive,  37 ;  could  depose 
King,  ib.  ;  elect  King,  ib.  ;  had  direct  share 
in  ever>'  act  of  government,  28  ;  acted  as 
supreme  court  of  justice,  79:  extensive 
puwers  not  always  exertcil,  except  in  legisla- 
tion and  tax.ition  ib.  \  right  of  electing  King 
unfettered.  38 ;  continueti  by  William  the 
Conqueror,  55 ;  gradually  changes  into 
Curia  /Ci\n'x.  ib.  {e/.  138);  debate  in,  21 3, 
n.  I.     (.V«v  Parliament.) 

Witnesses,  legally  appointed  in  civil  causes, 
33  ;  analogous  to  public  notaries,  ib. 

Woisey,  Cardin.al,  attempts  to  intimidate 
Commons  in  matter  of  taxation.  313  ;  con- 
vicieti  of  having  excn  i<eti  Lcgatine  juri<tlic- 
lion.  549 :  Commenced  vi>iLition  ox  Ket;ular 
and  aecular  clergy.  3'X3 ;  pr.-cured  «up;'rcs- 
sion  ol  many  conve;:ts  to  eutiow  new  co.'.ege 
at  0\f<-.rd.  :.•. 

Women.  Celtic  words  in  our  language  (mostlyj 
relate  to,  3.  n.  ;  could  only  appeal  for  death 
of  hu-»band.  103. 

Wool,  heavy  tax  on,  211,  214,  215,  217;  im- 
position without  consent  of  Commons,  227  ; 
grants  on,  by  merchants  to  Edward  III., 
without  consent  of  Commons,  728  (similar 
grants  declared  void  by  statute  [1363], 
tb.) 

Writ  of  privilege,  Members  of  Parliament 
originally  released  by,  274. 

WycljlTe,  John,  his  writings  '  the  beginning  of 
the  Reformation,'  238  [and  n.  2] ;  leader  of 
Lollard.s,  340 ;  translates  Bible,  341  ;  revolu- 
tionar\'and  socialistic  tendencies  of  followers, 
ib. 

Wyllford,  Sir  Thomas,  Provost- Marshal,  /. 
Elii.  [i595lf  386- 


YELVERTON,  Mr.,  M. P.,  (on  Royal  Pre- 
rogative, /.  Eliz.],  392. 

YoHgtscase^  t455i  freedom  of  speech,  260. 

Yorkshire,  enormous  expen!>e  of  contested  elec- 
tion for,  t8o7,  604. 
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